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SUBJECT INDEX
‘A,

Arbitration and Concilation Act, 1993- Section 8- Petitioner was awarded work of construction
of road under Pardhan Mantri Gram Sarak Yojna- work was to be completed in 12 months-
petitioner failed to start and complete the work in time- certain concerns were raised by the
petitioner, which were not redressed on which petitioner rescinded the work- petitioner filed a
petition for appointment of an Arbitrator- held, that clause 24 of the agreement provides for
dispute redressal mechanism by way of amicable settlement- however, respondent has failed to
resort to the mechanism - further, claim of the petitioner was rejected in the meeting- hence,
there is no impediment in appointment of arbitrator - petition allowed and Arbitrator appointed to
adjudicate the dispute raised by the petitioner as well as counter-claim preferred by the
respondent. Title: M/s V.S. Saini Government Contractor Vs. State of H.P. through Principal
Secretary, HP PWD and another Page-126

‘C’

Code of Civil Procedure, 1908- Section 100- Plaintiff had taken a parking lot in the fourth floor
- he was assured that access would be provided to the same - he had given a bid for Rs. 13.50
lacs, whereas, fifth floor was auctioned for Rs.9.5 lacs- possession of fourth floor was never given
to the plaintiff- amount of Rs. 2,21,000/-was wrongly forfeited as possession was never delivered-
suit was opposed by filing a written statement pleading that plaintiff had seen the particular area
and had offered the highest bid of Rs. 13.50 lacs-, amount was forfeited on failure to take
possession by the plaintiff as per terms and conditions of the auction notice - suit was decreed by
the trial Court- an appeal was preferred, which was dismissed- held in second appeal, plaintiff
admitted that he had gone through the terms and conditions of the tender notice- it was
specifically provided in Clause 2 that the bidder was required to deposit 20% of the bid amount at
the fall of hammer and remaining amount would be paid within 30 days and in case of failure,
initial amount would be forfeited- amount was forfeited strictly according to terms and
conditions of the bid auction notice- appeal dismissed. Title: Sudershan Singh Rana Vs.
Municipal Corporation, Shimla and another Page-447

Code of Civil Procedure, 1908- Section 100- Plaintiff underwent tubectomy- the operation was
unsuccessful and she gave birth to a male child- she filed a civil suit for the recovery of Rs.2 lacs
with costs- the defendants asserted that there was no negligence in the operation- there are
chances of failure which were explained to the plaintiff- the suit was dismissed by the trial Court-
the appeal was allowed and a decree of Rs. 70,000/- along with interest was passed- held, in
second appeal that facts are not disputed- it was not disputed that plaintiff had undergone
tubectomy operation and had delivered a male child within two years of the operation — assertion
of the plaintiff that defendant No. 3 had assured that operation was successful and plaintiff
would not conceive again was not denied specifically- the fact that plaintiff had conceived after
the operation was not in accordance with the promise made to her — consent form is in English
and plaintiff was unable to understand the same- sum of Rs. 70,000/- is not sufficient to bring
up the child and to compensate the plaintiff for the pain and sufferings- appeal dismissed. Title:
State of H.P. and another Vs. Sushma Sharma and another Page-550

Code of Civil Procedure, 1908- Section 100- Suit for recovery was filed pleading that work was
awarded to the defendant- defendant executed a part of the work and had not completed the
same- sum of Rs.1,64,124/- was recoverable from the defendant- defendant denied the claim of
the plaintiffs and stated that plaintiffs had failed to make regular monthly payments- defendant
was prevented from executing the work by the acts, conduct, omission and commission of the
plaintiffs- suit was decreed by the trial Court- an appeal was preferred, which was dismissed-
held, in second appeal that Clause 2 of the agreement provided that defendant will ensure good
progress during the execution of the work — site was handed over the site on 11.12.1996 and
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work was to be completed by 10.6.1997, but he failed to do so- defendant was informed that he
was nothing to pay compensation for failure to complete the work in accordance with the time
schedule - plaintiffs called the defendant before the Superintending Engineer before
determination of compensation- however, he had chosen remain absent and was rightly held
liable to pay compensation- appeal dismissed. Title: Madan Gopal Sharma Vs. Himachal Pradesh
Housing Board and anr. Page-297

Code of Civil Procedure, 1908- Order 6 Rule 17- An application for amendment of the plaint
was filed pleading that photostat copy of agreement of sale was found in a box where the
deceased used to keep his documents- the deceased used to remain under the influence of liquor
and could not produce photocopy at the time of filing of the civil suit- production of the photocopy
will not change the nature of the suit- the application was dismissed by the trial Court- held, in
revision that application has been filed by widow and minors who are rustic villagers — tracing of
copy of agreement is a subsequent event and the Court can take notice of the same — proposed
event is essential to avoid multiplicity of proceedings — no prejudice would be caused to the
defendants by allowing application- revision allowed - order of trial Court set aside and
application allowed subject to the payment of cost of Rs. 3,000/-. Title: Saroj Devi widow of late
Sh. Achhar Singh & others Vs. Gurinder Singh son of Smt. Surinder Kaur & another Page-1073

Code of Civil Procedure, 1908- Order 6 Rule 17- An application for amendment of written
statement was filed for pleading that agreement to sell was not valid as no sanction was taken
under Section 118 of H.P. Tenancy and Land Reforms Act and Section 17 of the Companies Act —
suit has been filed for specific performance and question of competency of the executant will be
relevant in such a suit- therefore, application allowed. Title: M/s Mukut Hotels and Resorts (Pvt)
Ltd. Vs. M/s Khuller Resorts & others Page-386

Code of Civil Procedure, 1908- Order 6 Rule 17- Different wills were set up by the parties-
however, plaintiff had not given the detail of the property in the plaint- hence, application for
impleadment of the plaint was filed- application was allowed by the trial Court- held, that detail of
the property would be essential for passing the judgment and the same is clarificatory in nature-
it does not alter the nature, construction or complexion of the pleadings- therefore, application
was rightly allowed- petition dismissed. Title: Deepak Bhatia Vs. Komal Bhatia & others Page-
294

Code of Civil Procedure, 1908- Order 8 Rule 1A(3)- An application was filed for placing on
record the original Will of the deceased, which was the allowed- aggrieved from the order, the
present application has been filed- held, that both the parties are claiming right over the property
originally belonging to J- the question is whether his property was inherited by the plaintiff on the
basis of natural succession or on the basis of Will- the parties hail from the rural background and
are not well conversant with the procedure of law- serious prejudice would be caused to the
defendants by refusing the application — the petition dismissed. Title: Kiran Bala and others Vs.
Mansha Devi and others Page-986

Code of Civil Procedure, 1908- Order 21 Rule 35- Warrant of possession was ordered by the
Executing Court- petition for execution of decree of possession was filed- J.D. preferred objection
pleading that plaintiff had not taken permission under Section 118 of H.P. Tenancy and Land
Reforms Act- objections were rejected- held, in revision that Executing Court cannot go behind
the decree and it cannot decide that decree is void — however, Court is bound to look into the fact
that mandatory permission was not taken from the State of Government- evidence is to be taken
in support of the same - Executing Court had not taken the evidence and had rejected the
objections- petition allowed and trial Court directed to frame the issue on objections preferred by
J.D. Title: Hardeep Kaur Gandhi and others Vs. Ajit Lajwanti Gujral Trust and others Page383
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Code of Civil Procedure, 1908- Order 23 Rule 1- Plaintiff filed a civil suit for possession —
application to withdraw the suit with liberty to file a fresh suit on the same cause of action was
filed- application was allowed by the trial Court- application was filed on the ground that J had
executed a valid Will- he was missing for last three years and his whereabouts were not known -
a decree seeking declaration regarding civil death of J was not obtained, which is a technical
defect- held, that Will would come into operation after the death of J and when proof of the death
of J was not filed, suit was liable to be dismissed- no prejudice would be caused to the defendants
by permitting the plaintiff to withdraw the suit- petition dismissed. Title: Vidya Devi alias Lachhi
& anr. Vs. Om Prakash Page-574

Code of Civil Procedure, 1908- Order 26 Rule 9- Suit was decreed as having been
compromised- parties were directed to maintain status quo qua the suit land till its partition- suit
land has not been partitioned and the parties are in possession of the their respective shares-
petitioner initiated proceedings pleading that path in existence was blocked by the respondent by
laying slate tiles — respondent denied the existence of any such path- application for appointment
of Local Commissioner was filed to determine the blockade of path- application was dismissed by
the trial Court- held, that it was for the petitioner to prove the existence of the path and its
blockage- allowing the application will amount to collection of the evidence by Court, which is not
legally permissible- trial Court had rightly dismissed the application- petition dismissed. Title:
Ved Parkash Vs. Mool Raj Padha Page-493

Code of Civil Procedure, 1908- Order 39 Rules 1 and 2- Plaintiff filed a civil suit for seeking
specific performance of the contract- application for interim relief was filed, in which order of
status quo was granted by the trial Court- an appeal was preferred and Appellate Court reversed
the findings of the trial Court- Appellate Court observed that defendant No. 1 was not holding the
title of the property and was not competent to execute the agreement- held, that this fact was to
be proved during the course of the trial — defendant No. 1 was an ostensible owner- petition
allowed, order of the Appellate Court set aside and the parties directed to maintain status quo
qua the nature. Title: Vinay Kumar Vs. Sangeeta Cheetu & another Page-46

Code of Civil Procedure, 1908- Order 39 Rules 1 and 2- Plaintiffs filed a civil suit for declaration
pleading that they are in joint possession of the suit land- suit land is coparcenery in which
plaintiffs has a right by birth - defendant No. 1 had executed a gift deed in favour of defendants
No. 2 and 5, which is illegal, null and void- suit was opposed by the defendants asserting that
suit property was self acquired property of defendant No. 1- application was allowed by the trial
Court- an appeal was filed, which was allowed- it was contended that documents proved on
record that ancestral land of the parties was acquired for the construction of Bhakra Dam and
the land was purchased from the proceeds of such acquisition- however, no such plea was made
in the pleading of the parties- documents cannot be considered in absence of the pleadings -
Appellate Court had rightly held that in absence of the pleadings, documents cannot be
considered to establish the ancestral nature of the property- petition dismissed. Title: Vivek
Sharma and others Vs. Ram Rakha and others Page-495

Code of Civil Procedure, 1908- Order 41 Rule 1- A civil suit was filed for seeking injunction,
which was decreed- an appeal was filed, which was dismissed but the order of the trial Court was
modified and 173.99 square metres area was incorporated in the decree- a second appeal was
filed in which it was observed that Appellate Court had not specified in which part of khasra
number area of 173.99 square metres is located and it was further held that remedy available to
the defendants to file a review petition before the Appellate Court- a review petition was filed,
which was dismissed- aggrieved from the order, present revision has been filed- held, that
petitioner has challenged the judgment and decree passed by the trial Court which has attained
finality- it was not specified as to what is an error apparent on the face of record- hence, review
petition was rightly dismissed by the Appellate Court- petition dismissed. Title: Harpreet Singh
and another Vs. Subhash Chand Page-933
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Code of Civil Procedure, 1908- Order 41 Rule 33 - Plaintiff filed a civil suit for seeking
permanent prohibitory injunction - suit was dismissed by the trial Court- an appeal was
preferred- a Local Commissioner was appointed by the Appellate Court- Appellate Court held that
the area under the house is to be presumed to be that of the person who owns the house- it was
further held that it can be further presumed that stairs might have been constructed jointly by
the parties- user of the stairs has been denied to the plaintiff by the construction of latrine and
bath room by the defendants - held, in second appeal that finding of fact by the Court cannot be
based on presumptions- Appellate Court should have taken into consideration the reasoning
behind the findings reached by the trial Court and should have returned its independent
findings- whole case is open in appeal for rehearing on question of fact and law - judgment of the
Appellate Court must reflect its conscious application of mind — Appellate Court should record
findings supported by reasons along with the contentions put forth and pressed by the parties —
appeal allowed and case remanded to the Appellate Court for decision in accordance with law.
Title: Bhupinder Singh and another Vs. Devinder Singh and others Page-631

Code of Criminal Procedure, 1973- Section 125- Wife filed a petition seeking maintenance
pleading that marriage between the parties was solemnized as per Hindu Rites and Custom- her
husband and his family members started maltreating and abusing her for bringing insufficient
dowry- matter was reported to police- a compromise was effected between the parties, but the
maltreatment continued - wife has no source of income while husband was earning Rs. 15,000/ -
per month- maintenance of Rs. 7,000/- per month was sought- husband pleaded that wife had
left the home voluntarily without any reason — she has independent source of income- it was
prayed that petition be dismissed- petition was allowed and the maintenance of Rs. 3,500/- per
month was awarded from the date of the order- a revision was filed, which was dismissed- held,
that District Judge had dissolved the marriage on the ground of cruelty and desertion on the part
of wife- hence, she is not entitled to maintenance- it was duly proved that wife had resided in her
matrimonial home for 3-4 days and had left the same without any reason- petition allowed and
maintenance granted to the wife ordered to be cancelled. Title: Tota Ram s/o Sh. Balak Ram Vs.
Kanchan Lata d/o Sh. Balak Ram Page- 868

Code of Criminal Procedure, 1973- Section 169- Complaint for the commission of offences
punishable under Sections 420, 409, 466 and 120-B read with Section 34 of I.P.C was filed,
which was forwarded to the police for investigation- it was found after investigation that no
offence was made out- hence, a cancellation report was filed- objections were filed to the
cancellation report, which were rejected and cancellation report was accepted- aggrieved from the
order, present petition has been filed- held, that Court had passed a reasoned and speaking order
justifying the acceptance of cancellation report - objections were also got investigated from the
police and cancellation report was accepted after being satisfied that the objections were not valid
- complaint and revision petition were filed for harassing the elected members of Gram Panchayat
or public servants- petition dismissed with cost of Rs. 10,000/-. Title: Amar Nath Vs. State of HP
& others Page-375

Code of Criminal Procedure, 1973- Section 256- Complaint filed by the appellant was dismissed
in default by the trial Magistrate for want of appearance - complaint was listed for filing of
process fee and correct address of the accused- Court had not come to the conclusion that
presence of the complainant was absolutely essential and had straightaway dismissed the
complaint under Section 256 of Cr.P.C- dismissal of the complaint for non-appearance is not
automatic- there has to be an application of mind to determine whether order of dismissal should
be passed or not- the Court has to see whether personal attendance of the complainant is
essential and whether the situation does not justify the adjournment of the complaint-, dismissal
of the complaint is not proper on singular default in appearance on the part of the complainant -
order set aside. Title: M/s Gorsi Construction Pvt Ltd. Vs. Vinod Kumar Page-661
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Code of Criminal Procedure, 1973- Section 299- Application was filed against the accused S
and L- accused S absconded and was declared proclaimed offender- trial Court continued against
accused L- accused L was convicted - in the meantime accused S was apprehended- statement
was made on his behalf that statements of prosecution witnesses recorded in his absence be read
against him- held, that statement recorded in the absence of the proclaimed offender can only be
read in the event of deponents being dead, incapable of giving evidence, being not found and
their presence being not procurable without an amount of delay, expense or inconvenience which
under the circumstances of the case, appears to be unreasonable- it was not permissible to rely
upon statements recorded in absence of the accused without satisfying the ingredients of Section
299 of Cr.P.C. — judgment passed by the trial Court set aside- case remanded for disposal in
accordance with the law. Title: State of H.P. Vs. Shiv Chand (D.B.) Page-484

Code of Criminal Procedure, 1973- Section 311- Application for recalling PW-6 was filed on the
ground that he had given statement contradictory to what was stated by him before Learned
District Judge, Shimla - application was opposed on the ground that complainant had no locus
standi to file the application- application was dismissed by the trial Court- held, that PW-6 was
examined by Learned Public Prosecutor and was cross examined on behalf of the accused-
application has not been signed by Public Prosecutor- mere change of counsel cannot be a
ground for recalling a witness- witnesses cannot be expected to face the ordeal of appearing in the
Court repeatedly- there is no perversity or illegality in the order passed by the trial Court- petition
dismissed. Title: Mohd. Tariq Vs. Jaspal Singh and others Page-301

Code of Criminal Procedure, 1973- Section 311- Petitioner and her husband approached
respondent for providing financial assistance of Rs. 2 lacs- petitioner issued a cheque of Rs. 2
lacs, which was dishonoured by the Bank- a legal notice was issued but the amount was not
paid- complaint was filed- an application was filed by the respondent for placing on record
certified copy of notice and postal receipt exhibited in other complaint- application was allowed by
the trial Court- aggrieved from the order, present petition was filed- held, that respondent had
dispatched two legal notices - one to the petitioner and other to R- inadvertently, notice issued to
R was placed on record of present complaint along with postal receipt — notice which was issued
to the petitioner was placed on record of other complaint filed against R- notices were not placed
on record inadvertently - there is no illegality in the order passed by the trial Court- there is no
merit in the petition and the same is dismissed. Title: Poonam Sharma Vs. Kamal Dev Sharma
Page-192

Code of Criminal Procedure, 1973- Section 319- Principal offenders were charge sheeted for the
commission of offences punishable under Sections 302, 341, 323 read with Section 34 IPC-
application for impleading the petitioner was filed, which was allowed - held, that prosecution
witnesses had stated the name of the petitioner- the Court is not to see whether statements are
sufficient to record the conviction as only a prima facie inquiry has to be made at the stage of
impleadment - trial Court had rightly exercised the discretion - petition dismissed. Title: Sunil
Kumar Vs. State of Himachal Pradesh  Page-121

Code of Criminal Procedure, 1973- Section 439- Accused was found in possession of 18 bottles
of Corex, each containing 100 ml and one box containing 144 Capsules of Spasmo Proxyvon plus-
held, that petitioner was previously involved in the similar kind of offence- he will temper with the
prosecution evidence, therefore, discretion, to admit the petitioner on bail cannot be exercised-
petition dismissed. Title: Deepak Kumar Vs. State of Himachal Pradesh Page-125

Code of Criminal Procedure, 1973- Section 439- An FIR has been registered against the
petitioner for carrying 104 grams charas- he applied for bail- held, that petitioner is a permanent
resident of District Mandi- there are no chances of tempering with the prosecution evidence and
to flee from justice- application allowed- petitioner ordered to be released on bail of Rs. 50,000/-
with one surety to the like amount. Title: Abhay Walia Vs. State of Himachal Pradesh Page-975
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Code of Criminal Procedure, 1973- Section 439- An FIR has been registered against the
petitioner for carrying 104 grams charas- he applied for bail- held, that petitioner is a permanent
resident of District Kangra- there are no chances of tempering with the prosecution evidence and
to flee from justice- application allowed- petitioner ordered to be released on bail of Rs. 50,000/ -
with one surety to the like amount. Title: Abhinay Rana Vs. State of Himachal Pradesh Page-976

Code of Criminal Procedure, 1973- Section 439- An FIR was registered for the commission of
offences punishable under Sections 498-A and 306 read with Section 34 of I.P.C.- petitioner filed
a bail application- held, that mere release of female co-accused is not sufficient to release the
petitioner on bail as special provision of bail are applicable to female accused- innocence or guilt
of the accused will be seen at the time of conclusion of trial and not at this stage- while granting
bail, Court has to see the nature and seriousness of offence, character and behavior of the
accused, circumstances peculiar to the accused, reasonable possibility of securing the presence
of the accused at the trial and investigation, reasonable apprehension of the witnesses being
tampered with and the larger interest of the public and State- in case of release of petitioner on
bail, he can induce or threaten the prosecution witnesses- keeping in view the gravity of offence
and interest of the public; it is not expedient to release the petitioner on bail- petition dismissed.
Title: Anil Khan s/o Sh. Manir Khan Vs. State of H.P. Page-459

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the petitioner for
the commission of offence punishable under Section 20 of N.D.P.S. Act- petitioner filed a petition
seeking bail on the ground that he was falsely implicated- held, that question of guilt or
innocence cannot be determined while considering the bail application but will be determined at
the conclusion of trial- while granting bail, Court has to see the nature and seriousness of
offence, character and behavior of the accused, circumstances peculiar to the accused,
reasonable possibility of securing the presence of the accused at the trial and investigation,
reasonable apprehension of the witnesses being tampered with and the larger interest of the
public and State- quantity of contraband recovered from the accused is less than commercial
quantity- refusal of bail will affect the personal liberty of individual — petition allowed- bail
granted subject to furnishing personal bonds of Rs. 5 lacs with two sureties. Title: Sher Bahadur
Singh son of Shri Bhim Bahadur Singh Vs. State of H.P. Page-780

Code of Criminal Procedure, 1973- Section 456- Five vehicles loaded with Oxen were checked-
it was found that oxen were loaded in a cruel manner- drivers of vehicles did not give satisfactory
answer- petitioner filed an application for releasing the oxen on the ground that these were
purchased by him- application was dismissed by the trial Court- a revision was preferred, which
was also dismissed- held, that certificate has been given by Chief Agriculture Officer Haridwar
(Uttrakhand) that petitioner is an agriculturist by profession and had purchased the oxen from
Ropar for agricultural purposes- no other person had filed application for releasing the oxen - the
plea that oxen were being carried for slaughtering or for the purpose of agricultural is to be
determined by taking evidence - petition allowed- oxen released on supardari of Rs. 1 lac with one
surety subject to the conditions. Title: Vijay Kumar son of Sh. Babu Ram Vs. State of H.P. Page-
576

Code of Criminal Procedure, 1973- Section 482- A complaint was filed for the commission of
offence punishable under Section 27 (b) (ii) of Drugs and Cosmetics Act 1940 before Ld. C.J.M.
who issued summons- it was contended that cognizance can be taken only by the Court of
Sessions and C.J.M. was not competent to take cognizance - held, that C.J.M. committed
irregularity by recording pre-charge evidence- he was bound to send the complaint to the
Sessions Judge- however, it cannot be determined, whether accused persons were in-charge of
and were responsible to the company for its conduct as it is a complicated question of fact, which
cannot be determined at this stage- sanction for prosecution will be required at the time of
framing of charge and not prior to that - petition partly allowed- Complaint withdrawn from the



-7-

Court of C.J.M. and assigned to the Court of Sessions Judge for disposal in accordance with law.
Title: Varun Samra son of Shri Vijay Kumar and others Vs. State of H.P. Page-697

Code of Criminal Procedure, 1973- Section 482- An FIR was registered for the commission of
offences punishable under Sections 341, 392, 323, 324, 504, 506, 149 and 120-B of I.P.C.- car
was purchased on a hire purchase basis- possession was taken in accordance with the terms and
conditions of the agreement- complainant filed a private complaint, in which a cancellation report
was filed - objections were made to the cancellation report, which were accepted- further
investigation was conducted and another cancellation report was filed- Court rejected the
cancellation report and ordered the issuance of summons - petition was filed for quashing the
order- held, that hire purchase agreement shows that complainant had not acquired absolute title
over the vehicle- financer had right to retake the possession, in case of default- however, financer
cannot take forcible possession on the basis of this condition- petition dismissed. Title: Nipun
Jain & others Vs. State of H.P & others Page-308

Code of Criminal Procedure, 1973- Section 482- An FIR was registered for the commission of
offences punishable under Sections 452, 307 and 34 of [.P.C- it was pleaded that matter has been
settled between the parties- according to informant, FIR was got registered due to some
misunderstanding but the matter has now been settled amicably- held, that petitioner is involved
in heinous crime of putting respondent No. 3 on fire- FIR cannot be quashed, merely on the
ground that parties have settled the matter- offence punishable under Section 307 of I.P.C. falls
in the category of heinous and serious offences and is to be treated as crime against the society-
possibility of putting pressure on respondent No. 3 to compromise the matter cannot be ruled
out- petition dismissed. Title: Mazid Deen Vs. State of Himachal Pradesh and others Page-234

Code of Criminal Procedure, 1973- Section 482- An FIR was registered against the accused
pleading that accused had forged the blank cheque and had wrongly filled the amount of Rs 5
lacs- police filed a cancellation report- objections were filed- Court accepted the objection and
sent the case for re-investigation- again a cancellation report was filed- complaint was treated as
a private complaint- accused was summoned on the basis of the evidence- petition has been filed
for cancellation of the summoning order and order framing charge- held, that merely because
second appeal is pending before High Court is no ground to quash the proceeding as Civil and
Criminal proceedings can continue simultaneously — offences punishable under Section 138 of
Negotiable Instruments Act and Sections 420, 467, 468, 471 and 474 of I.P.C. are separate and
the proceedings cannot be quashed on the ground of pendency of criminal proceedings-
innocence or guilt cannot be determined at this stage- petition dismissed. Title: Bal Krishan
Rawat s/o Sh. Kewal Ram Vs. Mohan Lal s/o Sh. Shyama Nand and another Page-289

Code of Criminal Procedure, 1973- Section 482- An FIR was registered for the commission of
offences punishable under Sections 409, 467, 468, 471 and 120(B) IPC- present petition has been
filed for quashing the same and the consequent proceedings- held, that question of fact cannot be
decided in the proceedings for quashing the FIR- inquiry report in departmental proceedings is
not sufficient to quash the proceedings as nature of departmental and criminal proceedings is
different- there are sufficient grounds to proceed against the accused on the basis of the
statements made by the witnesses- truth or falsity of the prosecution version will be seen at the
conclusion of the trial- petition dismissed. Title: Shyam Lal son of late Shri Jai Ram Vs. State of
H.P. & others Page-663

Code of Criminal Procedure, 1973- Section 482- Application for maintenance was filed by V and
U, which was partly allowed and maintenance of Rs. 500/- per month was awarded in favour of
V- he filed an application for enhancement of maintenance allowance from Rs. 500/- per month
to Rs. 10,000/- per month- Court appointed P, maternal aunt of V as next friend of minor-
aggrieved from the order, present petition was filed- held, that notice was issued to V, natural
mother of minor- she appeared and filed an affidavit regarding no objection for appointment of P,
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next friend of minor- proceedings under Section 127 are quasi civil and next friend can be
appointed in these proceedings - there is no evidence that P had adverse interest to the minor,
thus, Court had rightly appointed her as next friend- petition dismissed. Title: Sunder Lal s/o Sh.
Mishroo Ram Vs. Master Vikas (Minor) s/o Sh. Sunder Lal through next friend Smt.Pushpa Devi
Page-618

Code of Criminal Procedure, 1973- Section 482- Petition was filed for cancellation of FIR
registered for the commission of offences punishable under Sections 389 and 411 read with
Section 34 of I.P.C on the ground of false implication- held, the plea whether petitioner has been
falsely implicated or not cannot be gone into at this stage but it will be decided after the trial-
complicated question of fact cannot be determined while quashing the FIR- the power to quash
FIR should be exercised sparingly by the High Court with circumspection- normal process of
criminal trial should not be cut short in a casual manner- FIR should not be quashed when
charge-sheet has been filed - settlement between the informant and the co-accused will not help
in quashing of the FIR as offence has been committed against the society- petition dismissed.
Title: Ashish Bhuppal @ Gigi son of Shri Yuvraj Bhuppal Vs. State of H.P. Page-497

Code of Criminal Procedure, 1973- Section 482- Present petition has been field for quashing
the complaint for the commission of offence punishable under Section 18 (a) (i) of Drugs &
Cosmetics Act 1940 pending before C.J.M.- - held, the fact that accused was in-charge or
responsible for day to day affairs and conduct of business of company cannot be seen in the
proceedings for quashing the complaint but will be seen during the trial - similarly effect of
guidelines of CDSCO will be determined after the trial- question of delay is complicated question
of fact, which cannot be determined at this stage- there is sufficient material on record to proceed
against the accused and the accused was rightly summoned by the trial Court- petition
dismissed. Title: M/s Embark Life Science Private Limited and another Vs. State of HP and
another Page-703

Constitution of India, 1950- Article 226- Himachal Pradesh Power Corporation Limited (HPCL)
is setting up a 450 MW Hydro Electric project and most of the construction activities have been
allotted to respondent No. 6 who had engaged various contractors to execute the work- there is
violation of the various labour laws - workers are not even getting their salaries on which
demand charters were presented- a meeting was arranged in which it was agreed that arrears of
salary will be paid within two days- salary was not paid on which workers went on strike but
prohibitory orders were imposed under Section 144 of Cr.P.C and to shield the contractors-
respondents denied that there was violation of any labour law- a conciliation meeting was fixed
but the workers went on strike- held, that members of the petitioner’s Union are industrial
workers - going on strike is recognized form of expression- however, strikers must obey civilized
norms and not be vulgar or violent hoodlums- right to strike is not absolute- workmen cannot be
permitted to take law into their own hands- demand charter was under consideration and a
meeting was fixed- there was no occasion for the members of the petitioner Union to have illegally
gone on strike- this only shows that they have no or scant respect for rule of law- hence, strike of
petitioner is declared illegal- however, direction issued to comply with various labour laws and
safety measures. Title: Shongtong Karcham Hydel Project Workers’ Union Vs. State of Himachal
Pradesh and others Page- 782

Constitution of India, 1950- Article 225- Status reports have been filed by the various
respondents - Amicus Curiae requested to file response to the status reports and fresh
suggestion- concerned authority directed to furnish copy of complete report including the
application, which was moved for grant of permission, along with all the NOCs obtained by
respondent No. 16 — respondent directed to comply with the direction issued by the Court from
time to time and to ensure that no encroachment is made or no construction is made in violation
of the sanction- direction issued to file status report regarding the encroachment made on
Shimla - Dharamshala National Highway- steps taken for the removal of the encroachment and
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its maintenance. Title: Court on its own motion Vs. State of Himachal Pradesh and others (D.B.)
Page-833

Constitution of India, 1950- Article 226- A show notice was issued by sub Registrar Sub
Division, Nahan- aggrieved from the notice, present appeal has been filed- held, that show cause
notice is not a final order- it is for the petitioner to show cause and to take all the available
grounds - petition disposed of with a direction to decide the matter within two weeks after seeking
reply from the petitioner and giving an opportunity of hearing to him. Title: Rajinder Singh Vs.
Registrar under Societies Registration Act and others (D.B.) Page- 906

Constitution of India, 1950- Article 226- Appellate Authority has to pass a speaking and well
reasoned order- however order passed in this case is non-speaking and no order in the eyes of
law- order set aside and the case remanded to the Appellate Authority to decide the same afresh
within two months. Title: M/s USV Ltd. Vs. Himachal Pradesh State Electricity Board Ltd and
others (D.B.) Page-367

Constitution of India, 1950- Article 226- Applications were invited for appointment of retail sale
outlet dealers in different locations in the State of Himachal Pradesh — appointment was to be
made by holding interview and according to prescribed criteria - petitioner and respondents No. 4
and 5 submitted applications- petitioner was awarded highest marks- a civil suit was filed by
respondent No. 4, which was dismissed in default- State Government issued notification and the
location was changed- petitioner was informed that the dealership selection for subject location
had been cancelled- a fresh advertisement was issued- petitioner filed a writ petition, which was
disposed of with a direction to hear the parties- order was issued justifying cancellation and re-
advertisement — respondent No. 5 was declared successful- petitioner was placed at serial No. 2-
petitioner challenged the order and selection- held, that same parties had responded to the earlier
advertisement and the second advertisement- petitioner was earlier evaluated at number one but
subsequently she was placed at serial No. 2- a complaint was filed by respondent No. 5, which
was motivated complaint as the same site was offered- allegations in the complaint were not
found to be correct- respondent-corporation is a public Corporation and has to act fairly and
reasonably- writ petition allowed and selection of respondent No. 5 cancelled- Corporation
directed to allot the retail outlet in favour of the petitioner. Title: Neetu Sharma Vs. Indian Oil
Corporation Limited and others Page-148

Constitution of India, 1950- Article 226- Assessees are engaged in the manufacture and export
of cotton yarn and woven fabrics - relief in excise duty was extended to them- subsequently, total
exemption from payment of duty was extended - Assistant Commissioner Central Excise
sanctioned the claim in cash- an appeal was filed, in which it was held that the rebate was
required to be sanctioned by Cenvat Credit Account- a revision was filed and the order of the
Appellate Authority was set aside- held, that Central Board of Excise and Custom has issued a
circular clarifying that the duty must be refunded in cash- there is no dispute about the nature,
quality, quantity, value, duty paid, character, actual export of good and verification of the claim
within the time- once assessee is held entitled to rebate there is no discretion with the
Sanctioning Authority and the payment was to be made in cash- petition dismissed. Title:
Commissioner of Central Excise Vs. M/s Auro Weaving Mills (D.B.) Page-982

Constitution of India, 1950- Article 226- D, Husband of the petitioner served Dogra Regiment —
he was awarded Pacific Star, Defence Medal and War Medal — he was declared freedom fighter-
Tamra Patra was awarded to him and he was recognized as a freedom fighter — however, freedom
fighter pension was not given to him - respondents stated that D never approached them for
completion of prescribed formalities — hence, the pension could not be awarded to him- the
petitioner had also not made available a certificate of Indian National Army along with her
application- the pension cannot be sanctioned after the death of the freedom fighter- State had
acknowledged that D was a freedom fighter as a Tamra Patra was awarded to him- identity card
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of freedom fighter was also issued to him- pension was sanctioned to L who was serving with the
petitioner - State cannot discriminate between two person- no genuine freedom fighter should be
denied pension- the original scheme was not withdrawn and the guidelines cannot replace the
same- petition allowed- direction issued to the petitioner to submit an application for grant of
freedom fighter pension- the pension shall be granted from the due date failing which interest @
9% per annum will be awarded. Title: Brahmi Devi Vs. Union of India and others Page-1028

Constitution of India, 1950- Article 226- Indian Oil Corporation Limited issued an
advertisement for the purpose of award of Rajiv Gandhi Gramin LPG Vitrak (RGGVL) under
Scheduled Caste category - petitioner applied for the same- she was selected in draw of lots - she
was called upon to be present along with photo identity card — however, no letter of intent was
issued - a fresh draw was held- respondent pleaded that mere qualification in the draw is not
final selection- plot was found to be in the name of grandfather of the petitioner who was not
family member and the petitioner was not eligible- held, that family has been defined to mean
spouse and their unmarried children- In case of unmarried applicant family means parents and
unmarried brother(s) and sister(s)- grandparents are not included in the definition of family unit-
parents will include only father and mother and not grandparents- case of the petitioner was
rightly rejected- petition dismissed. Title: Shefali Kumari Vs. Indian Oil Corporation Limited and
others Page-855

Constitution of India, 1950- Article 226- It was stated that laws, Rules, Regulations, and
Notifications, are occupying the field - Ghandal came under the Special Area Development
Authority (SADA) and the Town and Country Planning Act- it is ordered that construction will be
raised in and around Ghandal in view of Law, Rules and Regulation, Notifications, occupying the
field. Title: Court on its own motion Vs. State of HP and others (D.B.) (CWPIL No.15 of 2014))
Page-293

Constitution of India, 1950- Article 226- Notification was issued by the Government of Punjab
for acquisition of 12,396 Kanals and 1 Marla of land for setting up of a National Biological
Research Institute at Palampur- award was passed for acquiring the land- a sum of Rs. 21 lac
was deposited as compensation amount, which was disbursed to various land owners- land was
subsequently transferred to the State of Himachal Pradesh - scheme for establishing National
Biological Research Institute was dropped and part of the property was handed over to Regional
Research Laboratory, Jammu - CSIR Complex was established, which was subsequently
remained as Institute of Himalayan Bio-resource Technology (IHBT), Palampur- owner was asked
to vacate the land- a civil suit was filed but the plaint was ordered to be returned by the Court
as Civil Court had no jurisdiction- applications were filed for delivery of the possession before
Collector, Palampur, which were dismissed- aggrieved from the order, present writ petition has
been filed- held, land will vest absolutely in the Government free from all encumbrances after the
taking of possession by the Collector- title of the owner is not disturbed till the possession is
taken over- compensation was deposited and compensation was received by the predecessor-in-
interest of the present owner- application for delivery of possession was dismissed on the ground
that no credible evidence of possession of the owners was produced- it was contended that
possession cannot be taken after the commencement of Right to Fair Compensation and
Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013- if the possession
remains with the land owners, possession cannot be taken and the State has to initiate fresh
proceedings for the acquisition of the land- orders passed by the Land Acquisition Collector are
cryptic but no fruitful purpose will be served by setting these aside as possession cannot be
delivered after the commencement of Right to Fair Compensation Act- petition dismissed. Title:
Council of Scientific and Industrial Research (CSIR) and another Vs. State of Himachal Pradesh
and others Page-872

Constitution of India, 1950- Article 226- Order was passed by Regional Provident Fund
Commissioner for assessing the amount due from the petitioner- amount was deposited and the
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certificate of recovery of Rs. 6,75,522/- was withdrawn subsequently- a notice was issued as to
why damages be not imposed upon the petitioner- reply was filed but damages of Rs. 5,05,808/-
were imposed upon the petitioner- a writ petition was filed, which was disposed with a direction
to file an appeal before Provident Fund Appellate Tribunal- an appeal was filed by the petitioner,
which was dismissed- aggrieved from the dismissal, present writ petition has been filed- held,
that the order passed by Employee Provident Fund Appellate Tribunal is non-speaking and
unreasoned - contentions raised in the appeal were not noticed and were not disposed of- right to
appeal is a statutory right and Appellate Authority was competent to take into consideration all
the factual aspects of the matter as well as evidence produced by the parties - application of mind
and recording of reasoned decision are the basic elements of natural justice- order passed by
Appellate Tribunal set aside and the case remanded to Appellate Tribunal for decision afresh.
Title: DAV Sr. Sec. School, Mandi & another Vs. Regional Provident Fund Commissioner, Shimla
Page-378

Constitution of India, 1950- Article 226- Petition has been filed after 34 years - no explanation
has been given for the delay- held, that petition of a person who does not seek relief within time
has to be dismissed only on the ground of delay and laches, otherwise it would amount to gross
misuse of jurisdiction and disturb the settled position- petition dismissed. Title: Hari Chand Vs.
Hon’ble High Court of HP (D.B.) Page-701

Constitution of India, 1950- Article 226- Petitioner claimed that he was entitled to promotion
prior to the promotion of R and M- however, his case was not considered- the writ Court rejected
the claim of the petitioner on the ground that he had not sought the quashing of the order
promoting R and M- held, that it was for the petitioner to plead and prove that he was entitled for
promotion before R and M in which he had failed- had he been able to make out the case for his
promotion, he would have been entitled for promotion and quashing the order of the promotion-
petition dismissed. Title: Inder Singh Rahal Vs. State of Himachal Pradesh and others (D.B.)
Page-972

Constitution of India, 1950- Article 226- Petitioner claims himself to be a ward of NRI- he
sought admission in B.V. Sc. & AH programme- he was denied admission - writ petition was filed
challenging the denial of admission - held, that purpose of reserving the seat for NRI is to bring
him into Indian mainstream and to make available facilities in the country of his origin-
admission could not have been given to NRI sponsored candidate- petitioner is residing in India
and merely because his uncle is residing abroad will not make him NRI- admission was rightly
refused to him- petition dismissed. Title: Manpreet Singh Vs. Chaudhary Sarwan Kumar HP
Krishi Vishvavidyalaya and another (D.B.) Page-181

Constitution of India, 1950- Article 226- Petitioner filed a revision petition under Section 17 of
the Himachal Pradesh Land Revenue Act against the order passed by the Court of learned
Commissioner, Mandi- revision petition was dismissed in default- miscellaneous application was
filed after 13 years for restoration of the revision petition along with an application for
condonation of the delay- it was pleaded that petitioner was ill and could not appear before the
Court- Counsel had also not appeared nor had he informed the petitioner about the dismissal of
the revision petition - when petitioner came to the Shimla and made inquiry, he came to know
about the dismissal — application was dismissed by the Financial Commissioner (Appeal)-
aggrieved from the order, present writ petition has been filed- held, that order has been passed in
exercise of statutory power- order is reasoned and speaking- no cogent explanation was given for
delay in filing the application- allegations have been made against the Counsel without
mentioning his name- petitioner had appeared on the earlier occasion, therefore, he was aware of
the date of hearing- explanation given by the petitioner was not satisfactory and was rightly
discarded- petition dismissed. Title: Anil Kumar Vs. State of Himachal Pradesh and another Page-
579
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Constitution of India, 1950- Article 226- Petitioner filed an application seeking admission in B.
Tech three years course under Lateral Entry Scheme- she was called for counseling — however,
she was not given admission- it was contended that seat falling vacant in general (IRDP) category
was wrongly allotted to respondent No. 2 and that seat should have been allotted to the
petitioner- held, that when the seat allotted to General (IRDP) Category was abandoned, the
counseling for candidates belonging to General (main) category was in progress- respondent No. 2
was next in merit and he had obtained the seat, which had fallen vacant- petitioner is next in the
merit in the General (Main) Category and in case any seat falls vacant, claim may be considered
for admission against that seat- petition dismissed. Title: Shyamli Thakur Vs. Himachal Pradesh
Technical University & anr. (D.B.) Page-275

Constitution of India, 1950- Article 226- Petitioner had sold the forest produce grown over his
private land to the Corporation- petitioner was entitled to 50% of the basic rate on the basis of
royalty- petitioner sought the increase of the amount as per notification dated 3.4.1991, which
was upheld repeatedly by the Courts- notification provides for grant of benefit of higher prices to
the owner of the produce - deprivation of statutory claim is nothing but an infringement of a
constitutional right- right cannot be negated on the basis of delay- petitioner approached the
authorities after the delivery of the judgment of the Apex Court- order rejecting claim of the
petitioner quashed with a direction to the Corporation to calculate value of the forest produce
sold by the petitioner in terms of notification dated 3.4.1991 along with interest @ 6% per annum.
Title: Rajeev Chauhan Vs. State of Himachal Pradesh & others Page-713

Constitution of India, 1950- Article 226- Petitioner has sought quashing of order dated
26.6.1998- held, that the order was not challenged from 1998 till 2011- a person who does not
seek relief within the time frame is not entitled to the same on the ground of delay and laches,
waiver and acquiescence- petition dismissed. (Para-7 to 13) Title: Inder Singh Rahal Vs. State of
Himachal Pradesh and others (D.B.) Page-

Constitution of India, 1950- Article 226- Petitioner is a Union registered with the Labour
Department- petitioner claimed that respondent had sufficient accommodation- members of the
petitioner-union had awarded accommodation as sufficient vacant accommodation is available
with the respondents- respondents stated that members of the petitioner are engaged by the
Contractor and there is an agreement executed between contractor and respondents- there is no
provision for providing accommodation to the workers engaged by the contractor- held, that
members of Union are not employee of the respondents and they had been engaged by the
Contractor — Allotment Rules clearly provided that accommodation can be allotted to the
employees who had been appointed against the regular post- agreement between respondent and
contractor does not stipulate that accommodation will be provided to the workers- availability of
vacant accommodation will not confer the right to claim the accommodation- contractor is under
obligation to provide and maintain rest-room or other suitable accommodation to the contract
labour- petitioner had not arrayed contractors as respondents- no resolution authorizing General
Secretary to file the present writ petition placed on record- petition dismissed. Title: Satluj Jal
Vidyut Nigam Contract Workers Union Vs. Satluj Jal Vidyut Nigam Limited & others (D.B.) Page-
68

Constitution of India, 1950- Article 226- Petitioner made an application for grant of land to
enable him to carry out the vocation of carpenter — such application was sent for investigation to
Tehsilar who submitted his report and recommended sanction of one marla of land- Deputy
Commissioner recommended the case to the Divisional Commissioner, Mandi for grant of lease-
objections were raised by Local residents for the grant of lease — a civil suit was filed, which was
dismissed and thereafter the land was allotted on 10 years lease basis to the petitioner- a writ
petition was filed against the petitioner on the ground that he had encroached upon the
government land- writ petition was disposed of with a direction to pass appropriate order within 6
weeks- before action could be taken, the petitioner filed a writ petition — held, that the petitioner
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was a party to the earlier writ petition- he has not assailed the order passed in the previous writ
petition- an order of ejectment has been passed by the Competent Authority and allowing the
prayer of the petitioner would render the proceedings pending before the Competent Authority as
infrucutous - the petition has been filed to scuttle the legitimate proceedings — hence, the same
dismissed. Title: Sarwan Kumar Vs. State of H.P. and others (D.B.) Page-995

Constitution of India, 1950- Article 226- Petitioner was appointed as peon and was promoted to
the post of process server in the year 2000- respondents No. 3 and 4 were directly appointed as
Process Servers in the year 2005- applications were invited for two posts of clerk — respondents
No. 3 and 4 were promoted as clerks- petitioner pleaded that he was senior to respondent No. 3
and 4 and should have been promoted - writ petition was allowed and the appointment was
quashed- held, in appeal that petitioner was initially appointed as Peon and was promoted as
Process Server against 50% quota- respondents No. 3 and 4 were directly appointed as Process
Servers- since, respondents No. 3 and 4 were earlier appointed as Process Servers, therefore, they
were senior to the petitioner- petitioner had not challenged seniority list- appointment could not
have been made on the basis of first appointment as cadres of Process Server, Daftri, Orderly,
Peon, Chowkidar, Chowkidar-cum-Sweeper, Safai Karamchari and Mali were different - their
responsibilities were different and their pay was different- there is no rule that seniority is
common- writ was wrongly allowed by the Learned Single Judge- appeal allowed and writ petition
dismissed. Title: Monika Vs. State of H.P. & Ors. (D.B.) Page-60

Constitution of India, 1950- Article 226- Petitioner was running a Banquet Hall and Restaurant
- one room is attached to the Banquet Hall which is primarily meant for the parties booking the
hall for changing their clothes or keeping their belongings, but the same was never offered for
rental - 4-5 ladies accompanied by two or three men came to the restaurant and placed an order-
police party reached the restaurant and made inquiry from men and ladies- FIR was registered
against the petitioner under Immoral Traffic (Prevention) Act - petitioner was taken in custody- he
was asked to sign blank papers and on refusing to do so, he was abused and mercilessly beaten
up by SHO- petitioner filed a writ petition seeking compensation and registration of FIR against
the SHO- State filed a reply stating that injuries were noticed in the medical examination of the
petitioner- petitioner was found to have sustained two bodily injuries- grievous injuries were
noticed in the right ear of the petitioner- SHO was suspended to ensure free inquiry- FIR was
lodged rightly- held, that custodial torture is not permissible in a civilized society- injuries were
not noticed at the time of the arrest, thus, injuries were sustained during the custody- inquiry
was not conducted fairly and is an attempt to shield the SHO- direction issued to register
criminal case against the SHO and to proceed against him departmentally. Title: Amit Sood Vs.
State of H.P. & Ors Page-805

Constitution of India, 1950- Article 226- Petitioners are Judicial Officers- they were senior to
the private respondents in the cadre of Civil Judge (Junior Division)- however, private respondent
scored a march over them in the promotion/selection to the post of Civil Judge (Senior Division)-
writ petition was filed for challenging the appointment- held, that Selection Committee has power
to assess the individual entries in the ACR and it is not bound by the ACRs— Court cannot sit in
an appeal over the assessment made by DPC- DPC has power to record its own assessment which
may be at variance with reporting officer or reviewing office —no allegations of mala-fides, violation
or infraction of the rules were made against the committee - court cannot arrogate to itself the
power to judge the comparative merit of the candidates and will not sit in appeal over the decision
of DPC- proceedings of DPC were approved by Full Court and decision of the Full Court should
not be reviewed in exercise of Writ jurisdiction except in case of extra ordinary circumstances -
petitioner did not have any legitimate expectation of being promoted as promotion is to be made
on the basis of merit-cum-seniority and not on the basis of seniority-cum-merit- rules and
regulations have been framed by the High Court in accordance with the judgment of the Supreme
Court- petitioner had participated in the selection process and cannot challenge the same, when
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the result is not favourable- petition dismissed. Title: Ranjeet Singh Vs. State of HP & ors. (D.B.)
Page-398

Constitution of India, 1950- Article 226- Petitioners had invoked the jurisdiction of the Labour
Court- they were ordered to be re-engaged without any monetary benefits — awards were made
subject matter of writ petitions, letters patent appeals and special leave petitions, which were
dismissed- a writ petition was filed to implement the award and to modify the same by granting
full back wages and interest/emoluments @ 18% per annum from the date of retrenchment —
held, that the award passed by Labour Court is to be executed as a decree of Civil Court- no writ
petition can be filed for execution of the award- writ petitions held to be not maintainable. Title:
Raman Kumar Vs. State of H.P. and another (D.B.) Page-908

Constitution of India, 1950- Article 226- Petitioners successfully cleared the competitive
examination and undertook training at Jaipur- they were appointed on contract basis- however, a
subsequent advertisement was issued for filling up posts on permanent basis- they filed an
original application before Administrative Tribunal for seeking appointment on permanent basis,
which was dismissed- held, that where the contractual appointment was made in accordance
with procedure and there is a need for continuation of the post, petitioners have right to claim
regularization- petition allowed and respondent directed not to terminate the services of the
petitioners and to consider them for regularization. Title: Shailendra Kishore Vs. Central
Administrative Tribunal & others (D.B.) Page-43

Constitution of India, 1950- Article 226- Petitioners were appointed as teachers on different
dates- Government has framed rules for providing grant for meeting the deficit in the net
approved expenditure on salary of approved staff of privately managed schools- grant was to be
released for the component of the salary and not for any other purpose - State Government had
also framed rules providing appointment and methods of appointment- managing Committee of
the petitioners’ school terminated the services of the petitioners as it was not able to bear the
expenses of classes 6th to 10th- writ petition was filed, which was dismissed on the ground of
alternative remedy- an appeal was preferred, which was rejected on the ground that school was
closed due to less strength- however, government has taken a decision to take over all existing
95% Government aided schools- staff receiving grant-in-aid from the Government and their
services were required to be taken over by the State Government- services of the petitioners were
not taken over — writ petition allowed and services of the petitioners deemed to have been taken
over within a period of 10 weeks from the date of decision. Title: Shailender Kumar and others Vs.
State of Himachal Pradesh and others Page-423

Constitution of India, 1950- Article 226- Predecessor-in-interest of respondents No. 4 and 5
filed an appeal under Section 30(3) of H.P. Holdings (Consolidation and Prevention of
Fragmentation) Act, 1971 before the Settlement Officer against the order of the Consolidation
Officer- appeal was allowed - a revision petition was filed against the order, which was dismissed
— aggrieved from the order, a writ petition was filed, which was also dismissed- another writ
petition was filed praying that the order passed by Settlement Officer and Director Consolidation
of Holdings be quashed — writ petition was dismissed- held, in appeal that the order made by
revenue officers cannot be set aside in writ proceedings unless it is pleaded and proved that
revenue officers had committed any jurisdictional error or procedural mistake- the orders were
passed by the authorities on the basis of the material placed on record and the factual situation-
a finding arrived by the Revenue Authority was based upon erroneous admission of inadmissible
evidence or erroneous objection of admissible evidence — no such plea was taken in the present
case — further, the earlier writ petition was dismissed and no liberty was granted- hence, second
petition is not maintainable- the petition dismissed. Title: Gian Chand Sharma Vs. State of H.P. &
others (D.B.) Page-997
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Constitution of India, 1950- Article 226- Predecessor-in-interest of the petitioner applied for
grant of Nautor land in the year 1960- Nautor was sanctioned in his favour- T filed objections and
the grant of Nautor was set aside on the ground that portion of sanctioned land was not suitable
for horticultural purpose- Deputy Commissioner, Mandi/ Sub Divisional Officer (Civil) was
directed to give alternative land to the petitioner- mutation was entered- jamabandi was
prepared- names of the petitioners were shown as owners in possession- grant was challenged by
one P by filing an appeal, which was dismissed- further, appeal was filed and the case was
forwarded to the Financial Commissioner (Appeals)- Financial Commissioner remanded the case
to Sub Divisional Officer (Civil) to decide the same afresh in the light of observations made by
him- aggrieved from the order, present writ petition has been filed- held, that Commissioner had
treated the appeal as revision and had recommended that Financial Commissioner (Appeals)
should pass an appropriate order-Financial Commissioner had agreed with the recommendation
and had set aside the order passed by Appellate Authority — powers of appeal and revision have
been conferred upon different authorities and Commissioner has no power to convert the appeal
into revision- power exercised by him is non-est and not sustainable in law- writ petition allowed-
case remanded to Divisional Commissioner, Mandi for adjudication afresh in accordance with the
law. Title: Jitender Kumar and another Vs. The Financial Commissioner (Appeals) and others
Page-522

Constitution of India, 1950- Article 226- Respondent had not taken action against the persons
who are indulged in illegal mining activities- such activities are going on in the entire State,
therefore, Secretary (Industries), Director (Industries), State Geologist, H.P. Pollution Control
Board through its Member Secretary, all the Deputy Commissioners and the Superintendents of
Police of all the Districts, be arrayed as party respondents- fresh status reports ordered to be
filed. Title: Court on its own motion Vs. State of HP & others (D.B.) (CWPIL No. 17 of 2016) Page-
377

Constitution of India, 1950- Article 226- Respondent No. 2 invited application for allotment of
150 Small Hydro Power Projects up to the capacity of 5 MW- petitioner-Company also applied for
allotment of the Project but the allotment was rejected and the project was allotted to respondent
No. 3- it was contended that as per clause - 9 of the guidelines for private investors for
participation in small hydro programme upto 5 MW in Himachal Pradesh”- project was allotted in
the year 2010- a separate criteria was to be adopted for the allotment of the projects- held, that
according to conditions (i) and (ii), an applicant who re-applied for the project in the year 2014
shall be entitled for five additional marks and that preference will not be given to an applicant of
his being Himachali- however, applicant could not prove that he had applied in the year 2010 and
had re-applied in the year 2014- therefore, applicant cannot claim any preference- petition
dismissed. Title: SRS Real Infrastructure Limited Vs. State of H.P. and others (D.B.) Page-426

Constitution of India, 1950- Article 226- Respondent submitted that he is not in a position to
pass requisite orders in terms of the policy/guidelines in view of the pendency of probate
proceedings before the District Judge- keeping in view these facts, District Judge directed to
dispose of the proceedings within three months. Title: Virender Kumar Walia and another Vs.
Indian Oil Corporation Limited (D.B.) Page-374

Constitution of India, 1950- Article 226- Son of the petitioner fainted due to electrocution- he
was taken to hospital, where he succumbed to the injuries- interim compensation of Rs. 2 lacs
awarded in favour of the petitioner. Title: Dharamveer Sharma Vs. State of H.P. & others (D.B.)
Page-886

Constitution of India, 1950- Article 226- State Government had leased 31 acre of land to
respondent No. 5 at a token price of Rs. 1/- for 99 years for construction of ESIC Hospital &
Medical College at Ner Chowk- amount of Rs. 750/- crore was spent but no efforts were being
made to make Hospital & Medical College functional- it was contended on behalf of the
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respondent that certain conditions were to be followed by ESIC before handing over the College to
the State Government as per the decision of Government of India- formalities have been
completed and steps are being taken by State Government to make College functional- hence, no
further direction needs to be passed. Title: Yogesh Kumar Chandel Vs. Union of India & Others
(D.B.) Page-625

Constitution of India, 1950- Article 226- State had decided to construct Government Degree
College at village Kahan- Government changed its earlier decision to set up the College at Kahan
and decided to construct it at Sarahan- a writ petition was filed for challenging this decision-
held, that serious allegations of misuse of power were leveled against various public
representatives of the area that too without placing on record any material evidence to
substantiate the claim- land at Village Kahan could not be finalized because 2.43 hectares area
was forest land- hence, decision was taken to shift the college to Sarahan- public had donated the
land for construction of the college -proposal for setting up of Degree College in the area was
hanging fire since year, 2007- no public interest is involved in the writ petition - petition
dismissed. Title: Mohan Dutt & Anr. Vs. Union of India & Others (D.B.) Page-891

Constitution of India, 1950- Article 226- Writ petition was filed for quashing the order passed
by the District Consumer Disputes Redressal Forum, Shimla- held, that Consumer Protection
Act, 1986 contains the mechanism to deal with the complaints — it also provides mechanism for
filing an appeal against the order of District Consumer Disputes Redressal Forum- petitioner has
an alternative and efficacious remedy of filing an appeal- petition dismissed with liberty to file an
appeal in accordance with law. Title: O.P. Thakur Vs. The Shimla Municipal Corporation and
others (D.B.) Page-190

Contempt of Courts Act, 1971- Section 12- Directions were issued to the respondent — it was
alleged that directions were not complied with — a reply along with the consideration order was
filed- held, that fresh direction cannot be passed in contempt proceedings and the Court is to see,
whether judgment passed by it has been complied with or not- respondents have complied with
the direction of the Court and it is for the petitioner to seek appropriate remedy- petition
dismissed- however, it was ordered that in case of filing a fresh petition, delay and laches will not
come in the way of the petitioner in seeking appropriate remedy. Title: Soju Ram Vs. Vineet
Chaudhary (D.B.) Page- 368

Contempt of Courts Act, 1971- Section 12- Directions were issued to the respondent - it was
alleged that directions were not complied with — a reply along with the consideration order was
filed- held, that fresh direction cannot be passed in contempt proceedings and the Court is to see,
whether judgment passed by it has been complied with or not- respondents have complied with
the direction of the Court and it is for the petitioner to seek appropriate remedy- petition
dismissed- however, it was ordered that in case of filing a fresh petition, delay and laches will not
come in the way of the petitioner in seeking appropriate remedy. Title: Mohan Lal Vs. Vineet
Chaudhary (D.B.) Page-365

Contempt of Courts Act, 1971- Section 12- Petitioner was working as senior telecom Officer
Assistant and was wrongly denied promotion to the post of junior telecom officer- she filed a writ
petition, which was allowed — a special leave petition was filed, which was dismissed- the
grievance of the petitioner is that respondents are not implementing the judgment of the Court-
held, that the case of the petitioner was required to be considered against 15% quota but was
wrongly considered against 35% quota — she was wrongly promoted from an earlier date and
excess payment was made to her — the act of the respondents should be contumacious in order to
constitute contempt - the mistake was committed by the respondents while implementing the
judgment which can always be corrected- the petitioner has failed to prove that respondents had
violated the judgment of the Court willfully — petition dismissed. Title: Bhadra Sheela Vs. A.N.Rai
and others (D.B.) Page-977
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Contempt of Courts Act, 1971- Section 2, 10, 11 and 12- An application was filed by the
petitioner under the contempt of Courts Act, which was dismissed by the trial Court- a fine of Rs.
5,000/- was imposed on the ground that petitioner had misled the Court by filing false petition-
held, that petitioner had made scandalous allegations against the judge and had also attributed
motive to him- petitioner had made deliberate attempt to interfere with the due course of judicial
proceedings and such action could be construed to be obstructive or attempting to obstruct the
administration of justice- any allegation which has the tendency of interfering with due course of
judicial proceedings or which scandalizes or has the tendency to scandalize, or lower or has the
tendency to lower the authority of the court cannot be justified- litigant cannot be permitted to
browbeat the court or terrorize or intimidate the Judges- Judges cannot be intimidated to seek
favourable orders - judges shall not be able to perform their duties freely and fairly, if such
activities are permitted or tolerated and justice would become a casualty- any action on the part
of a litigant which has the tendency to interfere with or obstruct the due course of justice has to
be dealt with sternly and firmly to uphold the majesty of law- hence, suo moto notice issued for
initiating the criminal proceedings against the petitioner. Title: M.Alexander Vs. State of H.P
Page-841

‘H’

H.P. Land Revenue Act, 1954- Section 163- Proceedings were initiated against the petitioner on
the ground that he was in unauthorized occupation of the land in dispute- order of eviction was
passed against the petitioner, which was unsuccessfully challenged before various authorities-
writ petition was filed against the orders- held, that revision petition was dismissed on
27.10.2001 and the order was assailed after 9 years- the power should be exercised within a
reasonable period and not after inordinate delay- Financial Commissioner had not adjudicated
this question- plea of adverse possession was taken but the reply filed by the petitioner before
Assistant Collector Ist Grade was not placed on record — all unoccupied lands are the property of
the Government- it is for the person asserting the title in himself to prove the adverse possession-
possession according to the version of the petitioner commenced in the year 1962- proceedings
were initiated prior to the lapse of 30 years- in these circumstances, authorities had rightly
rejected the plea of adverse possession- petition dismissed - eviction order to be carried out at the
cost of the petitioner. Title: Mehar Chand Vs. State of Himachal Pradesh and another (D.B.)
Page-355

H.P. Public Premises and Land (Eviction and Rent Recovery) Act, 1971- Section 4-
Proceedings were initiated for encroachment over the forest land, which resulted in the eviction of
the petitioner - appeal was filed before Divisional Commissioner, Mandi, which was dismissed-
held, that petitioner had admitted that she was an encroacher — she had also filed an application
for regularization of encroachment - petitioner has failed to prove the plea of adverse possession —
Collector-cum-Assistant Conservator of Forests had rightly ordered the eviction of the petitioner-
petition dismissed. Title: Chhering Dolma Vs. State of H.P. & anr. Page-464

H.P. Tenancy and Land Reforms Act, 1972- Section 104- Plaintiff filed a suit for possession
pleading that revenue entries showing the deceased as non-occupancy tenant were wrong-
defendant No. 1 taking benefit of wrong revenue entries dispossessed the plaintiff from the suit
land - suit was decreed by the trial Court- an appeal was preferred - Appellate Court returned
the plaint for presentation in the Competent Court of law- held in second appeal, jurisdiction of
the Civil Court is barred, when both the parties admit the status of landlord and tenant, but
when there is a dispute about such status, then Civil Court alone will have jurisdiction- judgment
of the Appellate Court set aside- case remanded to Appellate Court for decision afresh. Title:
Swaran Singh (Deceased), through LRS. Vs. Darshan Singh (Deceased), through LRs. Page-620

H.P. Urban Rent Control Act, 1987- Section 14- An eviction petition was filed against the tenant
on the ground of arrears of rent, material alterations, impairing the value and utility of the shop
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in question- Rent Controller allowed the petition and ordered the eviction on the ground of
arrears of rent as well as impairing the value and utility of the premises- an appeal was preferred,
which was dismissed- held, in revision that PW-3 had found that cages were kept inside the shop,
which were welded with the shutter- it was also proved that partition was constructed by the
tenant after taking the premises on rent - tenant had made holes in the roof of the shop and had
exposed the iron bars of lintel to hang the weighing scale- tenant admitted that he had made
additions and alterations without the consent of the landlady- nature of the construction is
permanent and in case of removal, damage would be caused to the premises- Courts had rightly
ordered the eviction - petition dismissed. Title: Markar Masih Vs. Padma Sahni Page-146

H.P. Urban Rent Control Act, 1987- Section 14- Rent Controller ordered the eviction of the
tenant- an appeal was preferred, which was allowed and the judgment of Rent Controller was
reversed- tenant claimed that his family consists of himself, his wife, two children, father, mother,
brother and his wife and two children- burden to prove that his brother and brother’s family were
ordinarily residing and were dependent upon him was on the tenant, which was not discharged -
Rent Controller had rightly held that it was necessary for the tenant to place on record the ration
card indicating that entire family was living jointly as a single unit- newly acquired premises
consists of three rooms, one kitchen, one bathroom, one balcony, one terrace and attic, whereas,
premises in question consists of two rooms, one kitchen, one bath-cum-latrine — thus, newly
acquired premises is sufficient for meeting the requirement of the tenant and his family-
Appellate Authority had wrongly reversed the judgment of the trial court- judgment of the
Appellate Authority set aside while that of the Rent Controller restored. Title: Asha Tiwari Vs.
Manoj Kumar Kansara Page-286

H.P. Urban Rent Control Act, 1987- Section 24(5)- Landlord filed a petition for eviction of the
tenant, which was allowed by Rent Controller- inadvertently name of S was omitted in the memo
of the parties- aggrieved from the order, an appeal was filed before the Appellate Authority- an
application was filed before Appellate Authority for correction of memo of parties- matter was
remanded to Rent Controller for correction of memo of parties- held in revision, that appeal is
continuation of judicial proceedings and the Appellate Court has same power as Court of original
jurisdiction- he was impleaded as legal representative of the deceased/tenant by Rent Controller-
it was for the Rent Controller to correct error — matter was rightly remanded to Rent Controller for
disposal- revision dismissed. Title: Reeta Gupta wd/o Sh. Ram Parshad and others Vs. Lal Chand
and others Page-778

Hindu Marriage Act, 1955- Section 13- Marriage between the parties was solemnized according
to Hindu Rites and Custom — husband filed a petition for divorce pleading that he was treated
with cruelty by filing a complaint leveling false allegation of beating and keeping some concubine
— she deserted husband for more than three years- wife filed a reply pleading that husband
started picking up quarrel with her under the influence of liquor- he had sold her ornaments to
satisfy his lust for liquor and to meet the expenses of his concubine- she had filed a true
complaint - she would join the company of the husband, if she is treated with respect and
dignity- petition was dismissed- held, in appeal that wife had not given any specific instance
when she was treated with cruelty- name of the concubine was also not mentioned - filing of the
complaint amounts to cruelty- further, relationship had broken down irretrievably- thus,
severance of marital ties would be just and expedient- appeal allowed and marriage ordered to be
dissolved. Title: Dr. Amarjeet Singh Vs. Vijay Laxmi Page-87

KI’

Indian Limitation Act, 1963- Section 12 (2)- It was held by Commissioner, Mandi that
Limitation Act is not applicable to the proceedings for the appointment of Anganwari
Worker/Helper- held, that provision of Limitation Act applies to the proceedings conducted in the
Courts as understood in the strict sense of being part of the Judicial Branch of the State- the
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principles underlying the provisions of the Limitation Act may be applied to quasi-judicial
tribunals so long as provision of Limitation Act are not specifically excluded- it was not pointed
out that there was any clause of the scheme which expressly bars the applicability of the
Limitation Act- provision of Section 12 excludes the time taken for getting the copy and if the
copy is not supplied within the period of appeal, right of filing appeal cannot be lost- law does not
compel one to do what cannot be possibly done - order of the Commissioner set aside. Titlel:
Heera Mani Vs. State of H.P. and others Page-889

Indian Penal Code, 1860- Section 120-B, 408, 420, 467, 468, 471, 201 read with Section 120-B-
Prevention of Corruption Act, 1988- Section 7 and 13(1)(c)- Accused V was appointed as
secretary — he was maintaining accounts of society — he prepared four pronotes in the pronote
register each worth Rs. 4,000/-- it was found subsequently that amount of loan was repaid-
interest of Rs. 225/- was charged- accused V was removed and another person took over the
charge- it was found that amount of Rs. 53,000/- was shown in the audit note but the same was
not given by the accused to S- it was also found that persons in whose names pronotes were
issued had not signed them- accused were acquitted by the trial Court- held, that it was proved
that J was cashier in society at the relevant time- J was not interrogated during investigation-
duties of Secretaries were also not proved- it was also not established that J had entrusted the
accused V with money - thus, charge of breach of trust was not established against the accused
V- loans were sanctioned by the executive committee - it was admitted that resolution was passed
at the time of advancement of the loan and it is entered in the proceedings book- it was not
proved that accused had forged entry in the pronote register and had embezzled the money-
proceeding register was not produced- prosecution version was not proved beyond reasonable
doubt- view taken by the trial Court could not be said to be perverse- appeal dismissed. Title:
State of Himachal Pradesh Vs. Vijay Singh and others Page-442

Indian Penal Code, 1860- Section 147, 148, 324, 307, 302 and 201 read with Section 149-
Accused had assaulted PW-1 and B at about 4:30 P.M. with sticks, dandas and knives - A
stabbed on leg of B — P gave blow of rod on his head due to which B fell down- accused were tried
and acquitted by the trial Court- held, in appeal that PW-1 to 4, PW-11 and PW-14 had not
supported the prosecution version- recovery witnesses also turned hostile- PW-1 had given a
different version before Juvenile Justice Board- PW-26 is not an eye witness and the incident was
narrated to him subsequently - his statement was recorded after three months - testimonies of
prosecution witnesses cannot be said to be satisfactory- trial Court had rightly rejected them-
appeal dismissed. Title: State of Himachal Pradesh Vs. Anil Kumar and others (D.B.) Page-915

Indian Penal Code, 1860- Section 148, 324/149 & 307/149- PW-4, PW-10 and PW-11 were
going towards the house of PW-4- two vehicles were parked on the road side on the way- when
the car crossed these vehicles, one of the occupants of the vehicles called PW-4- PW-4 stopped his
vehicle and started moving towards the parked vehicle- accused attacked PW-10 with sword and
Khukhari and other accused ran away from the spot- accused were tried and acquitted by the
trial Court- held, in appeal that PW-4 had not identified the accused in the Court- PW-10 was
contradicted with reference to his previous testimony - PW-11 was declared hostile- motorcycle
was recovered from the spot falsifying the prosecution version that accused had fled away from
the spot- statement of PW-10 was not recorded by the police- there was delay in recording the
FIR- PW-10 admitted that exchange of hot words had taken place between PW-4, PW-10 and PW-
11 and accused V and S- there are material contradictions and improvements in the statement of
PW-10 - true version was not placed before the Court- Trial Court had rightly held that
prosecution version was not proved beyond reasonable doubt- appeal dismissed. Title: State of
Himachal Pradesh Vs. Parvesh Kumar and others (D.B.) Page-323

Indian Penal Code, 1860- Section 302 and 201- Accused had taken second floor of the house
on rent from PW-1 and started residing there with his family- S informed PW-1 that number of
house flies were seen in the room rented out to the accused- PW-1 came to the spot and found
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the room locked from outside — the room was open in the presence of PW-2- clothes and bedding
were found scattered on the floor - when clothes and bedding were removed, a dead body was
found on the floor beneath the mattress - dead body was identified to be that of wife of the
accused — the cause of death was found to be head injury and probable duration of death was five
days- the accused was arrested and he made disclosure statements leading to the recovery of
blood stained shirt- human blood group B was found in the blood sample of the deceased and the
shirt of the accused- the accused was tried and acquitted by the trial Court- held, in appeal that
there is no direct witness to the incident- in a case of circumstantial evidence, chain of
circumstances should point towards the guilt of the accused and not to any other possibility- PW-
1 admitted in cross-examination that he had not checked that accused and deceased were
husband and wife- no inquiry was made to verify the relationship- PW-7 admitted in cross-
examination that one S was residing with the deceased in the capacity of her husband which
makes the prosecution version doubtful — recovery of dead body from the house of the informant
does not lead to the inference of the guilt- it was also not proved that accused was last seen with
the deceased- therefore, the absence of the accused will not prove the guilt- disclosure statement
regarding throwing of darat in the river was also not proved and it was not reduced into writing —
similarly, disclosure statement leading to the shirt and consequent recovery were not proved- the
prosecution version was not proved beyond reasonable doubt and the trial Court had rightly
acquitted the accused- appeal dismissed. Title: State of Himachal Pradesh Vs. Rayia Urav @ Ajay
(D.B.) Page-213

Indian Penal Code, 1860- Section 302 and 201- Deceased was doing shuttering business- he left
home for arranging shuttering- however, he went to a place called Taras along with some
residents of village- they took meals and all except three went to Talwara for shopping -
thereafter they went to police station for compromise in a complaint filed against PW-6- they went
to their homes in a vehicle and got down at various places- however, deceased did not reach
home- his dead body was found with injuries on his head- PW-4 made a statement that S and
deceased had got down the vehicle together- S was arrested on the same day- he made a
disclosure statement which led to the recovery of the clothes of the deceased- cause of death was
head injury- accused was tried and acquitted by the trial Court- held in appeal, the fact that
deceased was last seen with the accused was not proved satisfactorily- PW-4 had also not
informed the police immediately about the deceased having been last seen with the accused-
recovery was also not established- prosecution version was not proved beyond reasonable doubt-
trial Court had rightly acquitted the accused- appeal dismissed. Title: State of Himachal Pradesh
Vs. Sanjay Kumar (D.B.) Page- 757

Indian Penal Code, 1860- Section 302 and 201- Indian Arms Act, 1959- Section 25- Dead body
of S was recovered from a dry well — accused T and J made a confessional statement that they
had murdered the deceased with the swords and had dumped the body thereafter in a well —
motive of the crime was possible involvement of the deceased with the sister of accused J and
money dispute between accused, J and the deceased — accused T was tried and convicted by the
trial Court for the commission of offence punishable under Section 302 read with Section 34 of
[.P.C and acquitted of the commission of offence punishable under Section 201 read with Section
34 of I.P.C and Section 25 of Indian Arms Act- held, in appeal that prosecution case is based
upon the circumstantial evidence- circumstances relating to the guilt should be proved
satisfactorily and should be incapable of any interpretation other than the guilt of the accused -
any confession made to the police cannot be used against the accused - even otherwise, the
statements of witnesses to prove the confession were inconsistent- the motive for the commission
of crime was also not proved- the disclosure statement was also not proved- purse was not proved
to be belonging to the deceased- the circumstances do not establish the guilt of the accused- the
trial Court had wrongly convicted the accused T- appeal allowed and accused T acquitted of the
charged offences. Title: Taranjit Singh @ Badal Vs. State of H.P. (D.B.) Page-1044
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Indian Penal Code, 1860- Section 302 and 34- A dead body was found by the police — dead body
was identified to be that of H- accused U was tried and acquitted by the trial Court- accused O
absconded - held, in appeal that case of the prosecution is based upon circumstantial evidence-
prosecution version that accused was last seen with the deceased had not been proved- Medical
Officer admitted that injuries sustained by accused could have been possible by way of fall on an
unsmooth surface- extra judicial confession stated to have been made by the accused was also
not proved- trial Court had rightly acquitted the accused- appeal dismissed. Title: State of
Himachal Pradesh Vs. Umesh Singh Page- 801

Indian Penal Code, 1860- Section 302 and 380- Son of the informant noticed a trespasser in
motor shed of Tube well of his uncle- he informed his father- informant armed with iron rod and
his son armed with drat rushed to catch the trespasser but he ran away- informant and his son
chased and apprehended him - injury was inflicted on his arm with darat- trespasser ran away
after stabbing son of the informant- son of the informant succumbed to the injury on the way to
the Hospital- M was apprehended as assailant - informant made representation against R -
however, challan was presented against M- an application for impleading R was filed during trial-
supplementary challan was presented against R- accused were tried and acquitted by the trial
Court- held, in appeal that M was not implicated even by the informant- recovery was not proved
as witnesses had not supported the prosecution version- no blood was found on the clothes and
knife of M- it was stated that M had stolen bicycle from the house of S but this fact was also not
established- foot print impression was lifted from spot but the report regarding foot print was not
placed on record- case of the prosecution was not proved beyond reasonable doubt- accused were
rightly acquitted by the trial Court. Title: Kalyan Singh Vs. Raghubir Singh and others (D.B.)
Page-335

Indian Penal Code, 1860- Section 302- Deceased had left home in connection with his work- he
heard cries of the deceased - when he came out of the house, he found the accused giving beating
to the deceased with a danda- when the informant made inquiry as to why the accused was
beating the deceased, he pushed the deceased due to which deceased fell down — deceased had
sustained injuries- he was taken to hospital and died there- accused was tried and acquitted by
the trial Court- held, in appeal that deceased had disclosed in the hospital that he had suffered
injuries by way of fall- Medical Officer stated that injuries are possible if a person falls down after
a push by another person or falls down under the influence of liquor- no injuries by stick were
found in the post mortem- testimonies of prosecution witnesses are contradicting each other- no
independent witness was examined to prove the incident - the deceased was heavily drunk and
possibility of his fall in a state of intoxication cannot be ruled out- prosecution version that
accused had given beatings to the deceased by the danda was not proved beyond reasonable
doubt- accused was rightly acquitted by the trial Court- appeal dismissed. Title: State of
Himachal Pradesh Vs. Krishan Lal (D.B.) Page-861

Indian Penal Code, 1860- Section 302- Deceased was married to the accused- she suffered burn
injuries and was brought to the hospital- she made a statement that she had sustained injuries
as a result of accidental fire- she was referred to Chandigarh, where she died- brother of the
deceased stated that accused had set the deceased on fire, on which FIR was registered and
challan was presented before the Court- accused was tried and acquitted by the trial Court- held,
in appeal that compromise was executed between the accused and the deceased - accused had
sworn an affidavit that he would not beat the deceased- parties resided together thereafter and no
complaint was made - deceased had disclosed to the neighbour who arrived at the spot on
hearing her cries that she had caught fire while preparing meals on gas stove — Doctor had not
found any smell of kerosene — deceased had sustained burn injury to the extent of 30%- doctor
had certified that deceased was fit to make the statement after which her statement was
recorded- relatives of the deceased had not disputed the veracity of the dying declaration- there
are several improvements, exaggerations and embellishments in the testimonies of prosecution
witnesses making their version unbelievable- delay in lodging FIR has also not been explained- no
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motive to commit murder was established- in these circumstances, guilt of the accused was not
established- trial Court had rightly acquitted the accused- appeal dismissed. Title: State of
Himachal Pradesh Vs. Sumit Kumar (D.B.) Page-690

Indian Penal Code, 1860- Section 302- Indian Arms Act, 1959- Section 25- Dead body of S was
recovered from a dry well — accused T and J made a confessional statement that they had
murdered the deceased with the swords and had dumped the body thereafter in a well — motive of
the crime was possible involvement of the deceased with the sister of accused J and money
dispute between accused, J and the deceased — accused J was tried and convicted by the trial
Court for the commission of offence punishable under Section 302 read with Section 34 of I.P.C
and acquitted of the commission of offence punishable under Section 25 of Indian Arms Act-
held, in appeal that prosecution case is based upon the circumstantial evidence- circumstances
relating to the guilt should be proved satisfactorily and should be incapable of any interpretation
other than the guilt of the accused — any confession made to the police cannot be used against
the accused - even otherwise the statements of witnesses to prove the confession were
inconsistent- the motive for the commission of crime was also not proved- the disclosure
statement and consequent recovery were also not proved- the circumstances do not establish the
guilt of the accused- the trial Court had wrongly convicted the accused J- appeal allowed and
accused J acquitted of the charged offences. Title: Jitender Kumar Vs. State of H.P. Page-1033

Indian Penal Code, 1860- Section 302 read with Section 34- Dead body was found in a room of
Dharamshala in a blanket tied with a cloth- subsequently it was identified to be that of M - it was
found during investigation that the deceased was murdered by the accused- accused were tried
and acquitted by the trial Court- held, in appeal that prosecution case is based upon
circumstantial evidence- signatures of accused were not present against his name in the register-
an inference can be drawn that name was written by the Investigating Officer for implicating the
accused- merely because, accused had not participated in the test identification parade cannot
lead to an adverse inference - finger prints lifted from the spot tallied with the finger prints of the
accused but the recovery memo was written in different handwriting — possibility of planting them
in relevant room cannot be ruled out- photographs were also printed with different papers-
recoveries of golden ring, bag and mobile phone at the instance of the accused were not proved-
trial Court had appraised the evidence in whole some and harmonious manner- conclusion
returned by the trial Court does not suffer from any perversity or absurdity — appeal dismissed.
Title: State of H.P. Vs. Bhajan Singh (D.B.) Page-115

Indian Penal Code, 1860- Section 302 read with Section 34- Deceased was returning to his
village in a vehicle being driven by PW-12- PW-11 and L were also with them- their vehicle
scratched car of the accused coming from opposite side — PW-12 did not stop the vehicle,
whereupon accused chased the vehicle of PW-12- they stopped their car in front of the pickup
vehicle, pulled PW-12 out of the vehicle and started beating him- he was taken to police station,
Jubbal and a case under Motor Vehicles Act was registered against him- the deceased was found
missing after the incident- subsequently, his dead body was recovered with injuries- as per the
prosecution version, the deceased had tried to save PW-12 and was killed by throwing him from
the cliff — the accused were tried and acquitted by the trial Court- held, in appeal that there is no
evidence to prove the guilt of the accused- PW-12 who was present with the deceased at the time
of incident has not supported the prosecution version- the possibility of registration of the case
under public pressure cannot be ruled out- the trial Court had rightly appreciated the evidence-
appeal dismissed. Title: State of Himachal Pradesh Vs. Pawan Kumar & another (D.B.) Page-740

Indian Penal Code, 1860- Section 302, 201 read with Section 34- Indian Arms Act, 1959-
Section 25- Deceased had left home by telling his daughter that he would first go to the house of
K and thereafter to attend his duty - when he did not return, his daughter called him on his
mobile phone but the phone was found to be switched off — when inquiry was made from the
Office, it was found that her father had not attended the duties — accused S had a case pending
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with the deceased in the High Court- accused S and R made a disclosure statement leading to the
recovery of the dead body- two pellets marks were found on the stems of bushes- accused R made
a disclosure statement leading to the recovery of empty/blank cartridge- cause of death was
found to be gunshot injury- accused was tried and acquitted by the trial Court- held, in appeal
that case of the prosecution is based upon circumstantial evidence- it was proved by medical
evidence that deceased had died due to gunshot injury- recovery of the dead body at the instance
of accused was duly proved- trial Court had wrongly held that 1.O. had prior information
regarding the place of hiding — gun licence was issued in the name of accused L- prosecution
version was duly proved beyond reasonable doubt- trial Court had wrongly acquitted the
accused- appeal allowed- accused convicted of the commission of offences punishable under
Sections 302 read with Section 34 of the IPC and Section 25 of Indian Arms Act. Title: Neelam
Sharma Vs. Satish Kumar and others (D.B.) Page-770

Indian Penal Code, 1860- Section 302, 323 and 324- Informant had solemnized love marriage
with the sister-in-law of his maternal uncles N and S, which was not approved- N and S
nourished ill will against him- he along with his friends D and B had come to maternal house of
the informant to meet his maternal grandmother- N and S hurled abuses at the informant-
informant and his two friends left the place on their motorcycles- B stated that he had dropped
his purse somewhere and started looking for the purse- N and S came at the spot with R and
started beating the informant and his friends- S gave danda blows, R Kicks and fist blows to the
informant and his friends and N gave blows with a darat to the informant and D- the informant
suffered injuries on his left hand as a result of the blow from the darat- D received darat blow on
his face near left side of his neck and also on the right hand- informant and his friend ran away
from the spot but D died at the spot- accused were tried and convicted by the trial Court- held, in
appeal that PW-1 has supported the prosecution version- there are no contradictions in his
testimony- his version is duly corroborated by MLC and the recovery of darat at the instance of N-
PW-7 did not support the prosecution version but that is not sufficient to discard the same- blood
group of the deceased was found on the darat- accused had motive to commit crime - all the
accused were acting together and are liable jointly- trial Court had rightly convicted the accused-
appeal dismissed. Title: Harjinder Singh alias Nirmal Singh & others Vs. State of H.P. (D.B.)
Page-516

Indian Penal Code, 1860- Section 304 and 506 read with Section 34- Informant, her husband
and one D were residing in a house- husband of the informant was taking liquor- accused R came
and started taking liquor with the husband of the informant- husband of the informant slapped
accused R and sent him to his house - subsequently, both accused came to the house of the
informant and started quarreling with her husband- accused R picked him and threw him down
from the upper floor- he suffered injuries- he was taken to hospital and died on the way- accused
were tried and acquitted by the trial Court- held, in appeal that informant was a sole eye witness-
she had raised hue and cry on which PW-4 and PW-17 arrived at the spot- no liquor was detected
in the blood of the deceased- thus, possibility of accidental fall has to be ruled out- it was duly
proved that accused had threatened to kill the husband of the informant and had subsequently
thrown him from the first floor resulting in his death- prosecution version was proved beyond
reasonable doubt- appeal partly allowed- accused R convicted of the commission of offence
punishable under Section 304 (Part-II) of IPC, whereas, accused P acquitted. Title: State of
Himachal Pradesh Vs. Ranjan Lama & another (D.B.) Page-613

Indian Penal Code, 1860- Section 304- Husband of the informant had gone to bazaar- his
mobile was switched off- a missing report was lodged- his dead body was found in the khad- it
was found on investigation that deceased had gone with the accused and had consumed liquor- a
quarrel took place and the accused pushed the deceased into a nallah- accused were tried and
acquitted by the trial Court- held, in appeal that there was no eye witness to the incident-
prosecution has relied upon the fact that accused and the deceased were last seen together,
motive for the commission of crime and the details of the mobile calls- however, it was not proved
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that accused was last seen with the accused- motive was also not established- recovery of mobile
phone of the deceased from PW-4 does not prove that accused had pushed the deceased into the
nallah- informant had improved upon her earlier version- trial Court had taken a reasonable view
— appeal dismissed. Title: State of Himachal Pradesh Vs. Raj Kumar (D.B.) Page-792

Indian Penal Code, 1860- Section 306 and 498-A- Deceased was married to the accused for 17-
18 years prior to the commission of suicide by her- relationship between the parties was cordial
for 8-10 years but the accused started harassing and torturing the deceased by giving beating to
her under the influence of liquor- deceased committed suicide- accused was tried and acquitted
by the trial Court- held, in appeal that allegations levelled by the prosecution witnesses are
general in nature, which are not sufficient to hold the accused guilty of cruelty - accused and
deceased were living together for 17-18 years and they were blessed with one son and one
daughter — matter was never reported to Police, Panchayat or any other Authority- a single
instance of quarrel, 2-3 days prior to the commission of suicide will not amount to cruelty - words
uttered in quarrel or anger cannot be termed as cruelty sufficient to drive a person to commit
suicide- instigation to commit suicide was also not established- trial Court had taken a
reasonable view while acquitting the accused- appeal dismissed. Title: State of Himachal Pradesh
Vs. Vijay Kumar (D.B.) Page- 1

Indian penal Code, 1860- Section 307 read with Section 34- Informant had gone to bring
medicine for his ailing wife along with his son- when they reached a little ahead of his courtyard
near the house of the accused, accused T, her son and her daughter attacked the informant- son
of the T gave danda blow on his head, whereas, T and her daughter gave beating with fist and
kick blows- son of the informant told his mother about the incident- father and wife of the
informant reached at the spot and rescued the informant from the clutches of the accused-
accused were tried and acquitted by the trial Court- held, in appeal that there are discrepancies
in the testimonies of the prosecution witnesses- witnesses have also made improvement in their
statement- recovery of danda was not proved satisfactorily- prosecution version that accused had
given beating to the informant was not proved beyond reasonable doubt- trial Court had taken a
reasonable view while acquitting the accused- appeal dismissed. Title: State of Himachal Pradesh
Vs. Taro Devi & another (D.B.) Page-919

Indian Penal Code, 1860- Section 323 and 307 read with Section 34- Informant along with his
daughter-in-law was irrigating his field when his cousin (accused No. 1) came to the spot armed
with the spade along with his wife (accused No.2) who was armed with the sickle — they inflicted
injuries on the person of the informant- he was taken to hospital — the accused No.l was
convicted for the commission of offences punishable under Section 324 of I.P.C, whereas, accused
No. 2 was acquitted by the trial Court — aggrieved from the judgment, present appeal has been
filed- held, that the accused had given one blow of spade in a spur of moment- there was no
person to stop the accused and he could have inflicted a graver injury, if he so wanted — there is
nothing on record to show that accused had an intention of causing death — a compromise was
effected between the parties, which shows that injury was not considered serious enough or
dangerous to life- the trial Court had rightly acquitted the accused of the commission of offence
punishable under Section 307 of I.P.C.- the conduct of the accused is not such as to deny the
benefit of Probation of Offenders Act to him- appeal dismissed. Title: Balwant Rai Vs. Ramesh
Chand and another (D.B.) Page-648

Indian Penal Code, 1860- Section 326, 307, 504 and 506 read with Section 34- PW-4 was
present at Gurdawara chowk along with his friends- he called A to inquire as to why latter was
calling N, a girl known to PW-4- A abused PW-4, came out of his shop armed with the cutter in
his hands and stabbed him in the abdomen — K was taken to hospital- accused were tried and
acquitted by the trial Court- held, in appeal that incident had taken place as accused was
unnecessarily calling N- however, N denied having any acquaintance with the informant and the
accused - the genesis of the prosecution version is made doubtful by this fact- nature of injury
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was not established - it was admitted in cross-examination that possibility of injury being
sustained by a sharp edged weapon concealed in the loin area could not be ruled out — Medical
Officer admitted that 2 c.m. wide wound could not be caused by paper cutter- the prosecution
version regarding the infliction of injury was not proved in view of material contradictions and
inconsistencies in the testimonies of the prosecution witnesses- the trial Court had correctly
appreciated the evidence- appeal dismissed. Title: State of Himachal Pradesh Vs. Arun Soni and
another (D.B.) Page-1017

Indian Penal Code, 1860- Section 341, 323 and 325 read with Section 34- Informant had gone
to drop her daughter and was returning thereafter- accused attacked her- she raised cries on
which her daughters came to spot- accused also gave beatings to both the daughters of the
informant- they sustained injuries- accused were tried and acquitted by the trial Court- held, in
appeal that FIR was received late from which an inference can be drawn that it was lodged
belatedly- prosecution witnesses deposed contrary to each other- recovery was effected after one
month and the evidence to support the same is not satisfactory- trial Court had rightly acquitted
the accused- appeal dismissed. Title: State of H.P. Vs. Arun Kumar & another Page-313

Indian Penal Code, 1860- Section 341, 353, 332, 333 and 302- Deceased was employed as
Assistant Lineman with H.P. State Electricity Board- he was asked to attend a complaint
pertaining to a transformer - thereafter deceased did not report to the office- R and deceased had
consumed liquor and a quarrel had taken place between them- this fact was reported to police-
police help was sought- accused walked into the police Station and informed the police about the
quarrel- deceased was bleeding from the cheek- deceased was admitted in the hospital on the
next day- he had informed earlier that he was beaten by the accused- deceased expired
subsequently- accused was tried and acquitted by the trial Court- held, in appeal that deceased
was not certified to be competent to make statement- he was admitted in semiconscious state and
was unable to speak- it was not proved that deceased was fit to make statement- deceased was
not taken to hospital after altercation but was taken to home- when deceased walked into police
station, no FIR was registered- he was allowed to go away with the accused- statement made by
the deceased to his relatives is not believable - disclosure statement and the consequent recovery
were also doubtful as witnesses have not supported the same- it was also not established that
blood on the recovered articles matched the blood group of the accused or the deceased- police
has suppressed the genesis of the crime- accused was rightly acquitted in these circumstances-
appeal dismissed. Title: State of H.P. Vs. Rahul Kumar Sharma (D.B.) Page-643

Indian Penal Code, 1860- Section 353, 332 and 506 read with Section 34- Informant was plying
bus- when bus reached near Ghora Hospital Cart Road, one of the accused appeared on a
motorcycle- he was signaled by the police to stop the same- informant stopped his bus but the
accused failed to stop the motorcycle and fell in front of the bus- accused came to the driver
window and tried to pull out the driver and gave beatings to him- friend of the accused also tore
the shirt of the informant- informant was saved by the conductor and passengers- accused were
tried and acquitted by the trial Court- held, in appeal that prosecution witnesses had consistently
deposed about the incident - their testimonies are corroborated by site plan and MLC-
suggestions given to PW-3 in cross-examination show the role of the accused and their presence-
Court had not appreciated the evidence properly- appeal allowed- accused convicted for the
commission of offences punishable under Sections 332 and 506 of the IPC read with Section 34 of
the IPC. Title: State of H.P. Vs. Vikas Sood and another Page-316

Indian Penal Code, 1860- Section 363, 366-A and 376- Prosecutrix went for tuition but did not
return- accused told the father of the prosecutrix that she had been taken away by some boys- he
was going to search for her - subsequently he informed father of the prosecutrix that she was
with him - matter was reported to police- accused and prosecutrix were found in Khad-
prosecutrix told that accused had sexual intercourse with her at Chintpurni without her consent
and against her will- some documents were prepared at Nadaun- she was taken to Jawalamukhi,
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where she was again assaulted sexually by the accused- accused was tried and acquitted by the
trial Court- held, in appeal that prosecutrix had talked to her mother on telephone- despite this
complaint was lodged after 4 days- justification given by the informant that he had reported the
matter to panchayat was not substantiated from any material on record — the fact that matter
was not reported to the police immediately is highly unnatural- an inference which can be drawn
from his conduct is that he was aware of the fact that the prosecutrix had not been kidnapped by
the accused and that she had gone with him out of her free will and volition- prosecutrix was
taken in public transport to various places - no attempt was made by her to escape from wrongful
custody- prosecutrix had not raised any hue and cry at the public place- no external injuries were
found on the person of the prosecutrix, which falsifies her version that she had resisted the
attempt of molestation - conviction can be based on the sole testimony of the prosecutrix, if found
reliable- however, where there are contradictions and improvements in the testimony, it requires
corroboration- evidence of the prosecutrix in the present case is not satisfactory or creditworthy-
prosecution version was not proved beyond reasonable doubt- trial Court had rightly acquitted
the accused- appeal dismissed. Title: State of Himachal Pradesh Vs. Prithvi Raj @ Joull (D.B.)
Page-675

Indian Penal Code, 1860- Section 366, 376 and 120-B- Prosecutrix received telephonic call from
the accused that he had arranged a party at Pin Valley Hotel- accused offered a cup of coffee to
the prosecutrix- accused had sexual intercourse with her- she was subsequently informed that
her obscene video clip was sent- matter was reported- accused was tried and acquitted by the
trial Court- held, in appeal that PW-3 did not support the prosecution version regarding the
obscene video clip — matter was reported after the delay of two months- trial Court had rightly
appreciated the evidence- appeal dismissed. Title: State of H.P. V. Ajay Soni & another (D.B.)
Page-105

Indian Penal Code, 1860- Section 366, 376, 212, 109 and 417- accused R kidnapped the
prosecutrix and kept her in the house of his Aunt — prosecutrix was admitted in the hospital with
the suspicion that she had consumed poison - she made a statement that she was taken by
accused R with the assurance that he would marry her- she had consumed wrong medicine by
mistake and was brought to hospital- accused had not completed his promise to marry her-other
accused had abetted the commission of crime by R - accused were tried and acquitted by the trial
Court- held, in appeal that it was custom in the tribe of the parties to perform customary
marriage with the consent of the male and female by leaving their houses- accused R had left
their village as per custom- FIR was lodged after the marriage of accused with another girl-
prosecutrix and accused were 20-25 years old respectively- prosecutrix admitted that she had
knowledge about the engagement of the accused - accused was proclaiming to marry the
prosecutrix- prosecutrix was accompanying him in accordance with the prevailing custom in the
belief that accused was her husband or would be her husband- her consent was not free consent-
accused R held guilty of the commission of offences punishable under Sections 366 and 376 of
I.LP.C - Respondent No. 3 had allowed R to continue with the drama and abetted him in
committing crime- appeal partly allowed- accused R held guilty for commission of offences
punishable under Sections 366 and 376 of I.P.C and respondent No.3 held guilty for the
commission of offences punishable under Sections 366 and 376 IPC read with Section 109 IPC.
Title: State of Himachal Pradesh Vs. Rajeev Kumar & others (D.B.) Page-744

Indian Penal Code, 1860- Section 376 and 506- Prosecutrix used to go to the jungle to graze
goats and cattle- accused also used to go to jungle to graze cattle and goats- accused had sexual
intercourse with the prosecutrix without her consent - he also threatened the prosecutrix - she
was found to be pregnant — she was mentally retarded and she delivered a female child- accused
was found to be biological father of the child- accused was tried and acquitted by the trial Court-
held, in appeal that prosecutrix had supported the prosecution version- her sister and mother
corroborated her version- her IQ was found to be 62- she had mental retardation- accused had
taken advantage of the mental retardation of the prosecutrix- it is duly proved that accused is
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biological father of the baby of the prosecutrix- delay was properly explained- trial Court had
wrongly acquitted the accused- appeal allowed- accused convicted of the commission of offences
punishable under Sections 376 and 506 (Part-II) of I.P.C. Title: State of Himachal Pradesh Vs.
Chaman Lal (D.B.) Page-608

Indian Penal Code, 1860- Section 376 and 506- Prosecutrix was subjected to forcible sexual
intercourse by her brother-in-law during her stay at the house of her maternal grandmother —
accused threatened to kill her in case of disclosure of incident to any person- prosecutrix was
carrying eight months pregnancy- accused was tried and acquitted by the trial Court- held, in
appeal that prosecutrix was more than 16 years of age at the time of incident- matter was
reported to police belatedly without any satisfactory explanation- she had not disclosed the
incident to her grandmother where she was residing and she continued to attend the school
normally- this shows the consent on the part of the prosecutrix- trial Court had rightly acquitted
the accused- appeal dismissed. Title: State of H.P. Vs. Pawan Kumar (D.B.) Page-482

Indian Penal Code, 1860- Section 376- Informant had engaged the services of the accused for
painting her house — accused found the prosecutrix alone at home and raped her - accused was
tried and convicted by the trial Court- held, in appeal, Medical Officer stated that no signs of
struggle or violence were found on the body of the prosecutrix- it was not possible for Medical
Officer to ascertain whether any act of sexual intercourse was committed or not - Chemical
examiner found human semen on the vaginal swabs/slides- Doctor opined after the report of
chemical examiner that the possibility of sexual intercourse could not be ruled out- DNA
examination was not conducted to link the semen with the accused- prosecutrix was found to be
having the mental age of 12 years and 6 months- however, Doctor had found the victim to be
capable of understanding and responding to the queries- prosecution witnesses also stated that
prosecutrix was a normal person- Court had also found her to be a competent witness -
prosecutrix had not supported the prosecution version in cross-examination- she was not re-
examined/cross-examined by the public prosecutor - there was delay in reporting the matter to
the police- prosecution version was not proved beyond reasonable doubt and the Court had
wrongly convicted the accused- appeal allowed and accused convicted of the commission of
offence punishable under Section 376 of I.P.C. Title: Dalip Kumar Vs. State of Himachal Pradesh
Page-327

Indian Penal Code, 1860- Section 376- Informant had gone to field for bringing the grass- her
daughter(prosecutrix) was in the house — when the informant returned, prosecutrix started crying
and told that accused had done something in her private part due to which she felt severe pain-
informant checked and found that blood was oozing out from the private part of the prosecutrix -
accused was tried and acquitted by the trial Court- held, in appeal that there was no delay in
reporting the matter to police- informant admitted that she had taken the prosecutrix to the
Doctor but no medical record was produced- there are contradictions in the testimonies of PW-1
and PW-2- medical officer stated that prosecutrix was a virgin — injuries noticed by her were
possible by scratching and by fall- medical evidence does not prove the commission of rape- trial
Court had considered all the circumstances and had arrived at the right conclusion that
prosecution version was not proved beyond reasonable doubt- appeal dismissed. Title: State of
Himachal Pradesh Vs. Bal Krishan (D.B.) Page-428

Indian Penal Code, 1860- Section 376- Prosecutrix was residing with her children in her home —
accused came to the room of the prosecutrix and raped her- incident was narrated by prosecutrix
to her father- accused was tried and convicted by the trial Court- held, in appeal that prosecutrix
had supported the prosecution version- there are no significant contradictions in her testimony-
her version was duly supported by her father- medical evidence also corroborated the version of
the prosecutrix- delay was properly explained- prosecution version was proved beyond reasonable
doubt- trial Court had rightly convicted the accused- appeal dismissed. Title: Bholu Ram Vs.
State of H.P (D.B.) Page-33
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Indian Penal Code, 1860- Section 376, 506 and 417- Accused used to commit sexual
intercourse with the prosecutrix with an assurance to marry her- prosecutrix was taken to Solan,
where accused married her and filed an application for registration of marriage- marriage was not
accepted by the family of the accused- accused and the prosecutrix stayed in Rest House,
Subathu, where accused committed sexual intercourse with the prosecutrix with the assurance
to keep her happy- prosecutrix was taken to Parwanoo, where she was tortured physically and
mentally- accused left the prosecutrix on Subathu Road Solan after telling her that the accused
would not marry her- accused was tried and acquitted by the trial Court- held, in appeal that
prosecutrix had admitted that application for registration of marriage was submitted to SDM,
Solan who had asked them to come after one month- she further admitted that she had filed a
complaint prior to the expiry of period of one month- she further admitted that her father was not
liking the accused as the accused was not earning anything- statement of PW-7 also shows that
father of the prosecutrix was not happy with the marriage of the deceased with the accused and
was worried about future of his daughter- there are lots of contradictions, discrepancies and
improvements in material facts which render the genesis of the prosecution version doubtful-
version of the defence that false case was filed by the prosecutrix at the instance of her father is
probable - contradictions and discrepancies cast doubt on the veracity of the prosecutrix-
conduct of the prosecutrix makes her statement doubtful- trial Court had taken a reasonable
view while acquitting the accused- appeal dismissed. Title: Archana Chauhan Vs. Ashwani Kumar
alias Biru & another (D.B.) Page-133

Indian Penal Code, 1860- Section 376, 506(B), 34 - Protection of Children from Sexual
Offences Act, 2012- Section 8 and 12- Accused raped the prosecutrix aged 15 years and
threatened to kill her- accused was tried and convicted by the trial Court- held, in appeal that
prosecutrix had supported the prosecution version- there are no major contradictions in her
testimony — she was minor and could not have consented to the act- medical evidence supported
the prosecution version- DNA profile taken from Salwar of the prosecutrix matched DNA profile of
the accused- prosecution version was proved beyond reasonable doubt and the accused was
rightly convicted by the trial Court- appeal dismissed. Title: Inder Singh Vs. State of H.P (D.B.)
Page- 90

Indian Penal Code, 1860- Section 419, 466, 468, 471 and 120B- Copy of an order passed by
Hon’ble Supreme Court of India was received by Government of Himachal Pradesh along with a
letter from Rasharapati Bhawan, New Delhi, appointing the accused to the post of Joint
Secretary- letter of recommendation was signed by accused S as Authorized Signatory — no official
intimation was received by the Government on which inquiries were made and it was found that
no such recommendation was ever made in favour of the accused — FIR was registered against the
accused- accused were tried - accused S was acquitted while accused A and J were convicted- an
appeal was filed, which was dismissed- held, in revision that it was not stated by PW-11 and PW-
12 that J had visited Shimla or the offices along with accused A- PW-4 did not state that J was
seen with accused A- PW-3, PW-5 and PW-6 did not support prosecution version- mere
production of documents does not prove the criminal conspiracy between A and J- accused S who
was another signatory was acquitted- it was not permissible to convict against the accused J on
the basis of same evidence- 1.O. admitted that he had never confronted accused J with his
signatures- handwriting expert had not examined the original document but had only examined
carbon copy- further, opinion of handwriting expert is a weak kind of evidence and is
corroborative in nature, which cannot be used for convicting the accused in absence of the
substantive evidence- trial Court had wrongly convicted the accused J- petition allowed. Title:
Jogesh Kumar Gomber Vs. State of Himachal Pradesh Page-469

Indian Penal Code, 1860- Section 420, 120-B and 511- Accused S produced two General Power
of Attorneys for registration- S appeared as L- FIR was lodged against the accused- he was tried
and acquitted by the trial Court- held, in appeal that incident had taken place in the presence of
‘M’ but he was not examined as witness- no identification parade was conducted- trial Court had
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rightly acquitted the accused- appeal dismissed. Title: State of H.P. Vs. Sarwan Kumar & anr.
(D.B.) Page-673

Indian Penal Code, 1860- Section 452 and 302- PW-1 heard the cries from the house of S, he
went to the spot and saw the accused, who tried to run away - efforts were made to apprehend
him but he ran away from the spot- PW-1 went inside the house and saw that K’ was set on fire —
she revealed that accused had poured kerosene on her and had set her on fire- she was taken to
Hospital- she made a statement to the police in the presence of Medical Officer- subsequently, K
succumbed to the injuries- accused was tried and convicted by the trial Court- held, in appeal
that accused had forced K to marry him and on her refusal, accused poured kerosene oil on her
and set her on fire- prosecution witnesses proved that K had told them about being set on fire by
the accused- K had also made statement to the police- she was found fit to make the statement-
she had also made statement before Tehsildar- dying declarations were consistent - minor
contradictions cannot be ground to acquit the accused- prosecution version was duly proved
beyond reasonable doubt and the accused was rightly convicted by the trial Court- further,
directions issued not to mention the caste of accused, victim and witnesses in the police papers.
Title: Krishan Kumar Vs. State of Himachal Pradesh (D.B.) Page-653

Indian Penal Code, 1860- Section 498-A and 306- Deceased was married to the accused M as
per Hindu Rites and Custom — she was subjected to maltreatment, harassment and cruelty - she
was not allowed to contact her parents telephonically — she was also not allowed to visit her
relatives during family function and festival- accused R tried to molest the deceased- accused also
demanded dowry- a compromise was effected but accused continued to maltreat the deceased —
she committed suicide by pouring kerosene oil on her- she was taken to Hospital but she
succumbed to her injuries- accused were tried and convicted by the trial Court- held, in appeal
that father of the deceased has supported the prosecution version and stated that deceased had
told him about the harassment and torture in her matrimonial home- his testimony was
corroborated by PW- 2 and PW-3 - PW-13 also stated that deceased had committed suicide as she
was fed up with the act and conduct of the accused — she had made a dying declaration, in which
she deposed about attempt to molest her and demand of dowry — these circumstances clearly
established the cruelty on the part of the accused- acts of the accused had led the deceased to
commit suicide- minor contradictions are bound to come with the passage of time — testimonies of
prosecution witnesses corroborated each other and are corroborated by dying declaration-
however, name of accused N did not figure in the dying declaration or in the statements of
witnesses- hence, appeal partly allowed- accused N acquitted of the commission of offence
punishable under Sections 498-A and 306 of I.P.C- appeal dismissed regarding rest of the
accused. Title: Manoj Kumar son of Shri Roop Singh & others Vs. State of Himachal Pradesh
Page-340

Indian Penal Code, 1860- Section 498-A and 306- Deceased was married to the accused- when
she was coming on motorcycle with accused, accused pushed her from the motorcycle causing
injuries to her- accused used to torture the deceased without any reason - the deceased
consumed poison due to maltreatment - accused was tried and acquitted by the trial Court- held,
in appeal that parents and brother of the deceased had stated that deceased was residing with
them for two months prior to commission of suicide- it was also admitted that they had asked the
deceased 5-7 times to compromise the matter- forcing the deceased to compromise the matter
could be a possible cause for committing the suicide - it cannot be said with certainty that
behaviour of the accused was responsible for the death of the deceased - when two views are
possible, the view favourable to the accused has to be preferred- trial Court had taken a
reasonable view while acquitting the accused- appeal dismissed. Title: State of H.P. Vs. Vijay
Singh (D.B.) Page-193

Indian Penal Code, 1860- Section 498-A and 306 read with Section 34- Deceased was married
to the accused J- accused S and J started beating and maltreating the deceased for bringing less
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dowry - deceased was left at her parental house on the pretext that accused could not bear the
expenses of the delivery of a child by her - she gave birth to a dead child but no one came from
the side of the accused to meet the deceased- after 14 month, deceased was sent to the house of
her in-laws- she disclosed that accused were demanding Rs. 50,000/-- deceased asked her
brother to arrange five more suits in addition to 7 suits already agreed to be presented at the
time of marriage of sister’s son of accused S- she subsequently consumed poison and died-
accused were tried and acquitted by the trial Court- held, in appeal that it was admitted by PW-1
that no dowry was demanded at the engagement and marriage- it was admitted that husband of
the deceased had given Rs. 20,000/- to bear expenses of delivery- it was admitted that he had
brought a nurse and had stayed at the time of delivery - this fact was also admitted by PW-2- all
these contradictions and inconsistencies made prosecution version doubtful- trial Court had
rightly acquitted the accused- appeal dismissed. Title: State of Himachal Pradesh Vs. Jatinder
Paul and Another (D.B.) Page-198

Indian Penal Code, 1860- Section 498-A and 306 read with Section 34- Deceased was married
to the Accused A- accused started maltreating her and leveled allegations qua her chastity- she
was not allowed to attend the function in the house of her in-laws- subsequently, she committed
suicide by hanging herself- accused were acquitted by the Trial Court- held, in appeal that
specific acts of cruelty were not mentioned by PW-1- testimony of PW-3 is not credible as same
suffers from improvement — mere presumption is not sufficient to implicate the accused-
prosecution version was not proved beyond reasonable doubt - Trial Court had rightly acquitted
the accused- appeal dismissed. Title: State of H.P. Vs. Samshya Devi & others (D.B.) Page-112

Indian Penal Code, 1860- Section 498-A, 315, 323 and 506 read with Section 34- Informant was
married to accused R- accused K is mother-in-law, accused S is father-in-law and accused
Surinder is brother-in-law of the informant- accused started torturing the informant mentally and
physically- they used to demand dowry as well as Rs. 50,000/- from the informant- informant
was forced to leave her matrimonial home while she was pregnant- accused came to the parental
house of the informant and gave her beatings - matter was reported to police- accused were tried
and acquitted by the trial Court- held, in appeal that prosecution had led tangible evidence to
prove that accused were demanding dowry from the family of the informant- trial Court had erred
in law by holding that family of the informant owed Rs. 50,000/- for undertaking repairs of the
vehicle- father of the informant specifically denied that accused had incurred expenses for the
repair of the vehicle — it was also wrongly held that there was civil dispute between the parties-
Medical Officer had found 14-16 weeks old dead fetus in yellow coloured blood stained underwear
— miscarriage could have taken place due to beatings - accused admitted their presence in the
parental home of the informant- prosecution version was duly proved- appeal allowed- accused R
convicted of the commission of offences punishable under Sections 498-A, 323 and 314- accused
K convicted of the commission of offences punishable under Sections 498-A and 506(I) read with
Section 34 of I.P.C. Title: State of Himachal Pradesh Vs. Ramesh Chand and others (D.B.) Page-
753

Indian Succession Act, 1925- Section 63- Suit land was earlier owned by K who died intestate-
defendants No. 1 and 2 got attested mutation of inheritance on the basis of bogus Will stated to
have been executed by K- suit was opposed by the defendants by filing written statement pleading
that K had executed a Will in favour of the defendants No. 1 and 2- suit was decreed by the trial
Court- an appeal was preferred, which was dismissed- held, in second appeal that propounder of
the Will had played an active role in the execution of the Will- PW-4 stated that Will was already
written prior to his arrival and the testator had not put his signatures in his presence- it was
upon the propounder to remove the suspicious circumstances surrounding the execution of the
Will- original Will was not produced and the reason for withholding it was also not satisfactory-
no presumption can be drawn by the registration of the Will- Courts had rightly held that
execution of the Will was not proved- appeal dismissed. Title: Chander Dev Vs. Roshan Lal &
others Page-825
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Industrial Disputes Act, 1947- Section 25- Petitioner was working as daily wage Road Inspector
and Mason w.e.f. 01.10.1994 to 31.10.1994- he was disengaged on 1.11.1995 by oral orders-
original application was filed before the Administrative Tribunal, which was dismissed for want of
jurisdiction- a reference was made to the Labour Court-cum-Industrial Tribunal, which
dismissed the petition- held, that employer had not placed on record any muster roll and a
reasonable inference can be drawn that the workman was not allowed to perform duties- plea of
abandonment taken by the employer cannot be accepted- petition allowed- award passed by
Labour Court set aside- direction issued to re-engage the workman with continuous service
without any back wages or monetary relief. Title: Ajeet Kumar Vs. State of Himachal Pradesh &
Ors. Page-161

Industrial Disputes Act, 1947- Section 25- Petitioners were appointed as Fire and Safety
Supervisors in the month of September, 1993 by the respondents — they continued till 1997 when
their services were disengaged by the respondents — they raised an industrial dispute- the
Tribunal dismissed the reference holding that petitioners had not proved themselves to be the
employees of the respondents — held, in the writ petition that no appointment letters have been
placed on record to demonstrate that petitioners were engaged by the respondents- no salary slip
was placed on record- petitioners themselves stated before the Tribunal that they were not
employees/workers of respondent No. 2- hence the Tribunal has rightly concluded that the
dispute does not fall within the definition of industrial dispute- further, the finding of the fact
recorded by the Tribunal cannot be interfered with in exercise of writ jurisdiction- petition
dismissed. Title: Agya Ram Vs. State of H.P. & others. (D.B.) Page-762

Industrial Disputes Act, 1947- Section 25- Respondent filed a claim petition before the Labour
Court contending that she was engaged on muster roll /daily wage basis in the month of May,
1999 and was working as such till 31.10.1999- her services were terminated orally — matter was
referred to Labour Court, which directed the continuation of service with all consequential
benefits, except back-wages- it was further directed that she be considered for regularization as
per policy of the State Government- held, that there is no illegality or perversity in the award
passed by the Labour Court-cum-Industrial Tribunal - petition dismissed. Title: State of
Himachal Pradesh and Ors Vs. Padma Youdan Page-196

Industrial Disputes Act, 1947- Section 25- Rosin & Turpentine Factory Employees Union had
been demanding remote locality/special compensatory allowance at par with the Central
Government employees serving at different areas- this demand was not accepted by H.P. Forest
Corporation- a dispute arose, which was referred to Industrial Tribunal-cum-Labour Court,
Shimla- claim was allowed and corporation was directed to grant special compensatory
allowance- aggrieved from the order, present writ petition has been filed- held, that there are two
types of establishments in factory namely ministerial establishment and industrial establishment-
ministerial establishment is governed by the pay and allowances of the Himachal Pradesh
Government and Industrial establishment is governed by central pattern of pay scales and other
allowances- evidence of the Union proved that they are governed by the Central Government pay
pattern and allowances and have been getting remote locality/compensatory allowances on
Central Government pattern- earlier this allowance was not revised- plea that special
compensatory allowance was being paid unauthorizedly is not acceptable- Tribunal had rightly
passed the award on the basis of the evidence- finding of fact recorded by the Tribunal on the
basis of appreciation of evidence cannot be questioned in writ proceedings- petition dismissed.
Title: The H.P. State Forest Development Corp. & Anr. Vs. Rosin & Turpentine Factory Employees
Union & Anr. Page-4

6L’

Land Acquisition Act, 1894- Section 18- Land of the father of the petitioner was acquired for the
purpose of setting up a tube well- an award was passed- petitioner sought reference but no
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reference was made- respondents stated that no person had objected to the award and the
petition is not maintainable- held, that amount was received without any bill — attempts made
subsequently to get something more without any basis and foundation- petitioner is not
explained the delay, which cannot be brushed aside without any reason- mere participation will
not assist the petitioner- petition dismissed with cost of Rs.10,000/-. Title: Gurbachan Singh Vs.
State of Himachal Pradesh & another (D.B.) Page-508

Land Acquisition Act, 1894- Section 18- Land was acquired for the construction of Una-Talwara
railway line- Collector determined the value of acquired land as Rs. 640 to Rs. 24005/- depending
upon the category of land- a reference was filed and the Reference Court determined the market
value as Rs.76,000/- per Kanal- held, in appeal that whole of the acquired land was used and no
area was left for carrying any developmental activities- claimants are entitled to compensation for
entire acquired land at the uniform rate regardless of categorization- there was no error in
uniform determination of the market value of the acquired land- Reference Court had re-
determined the market value on the basis of the award pertaining to the very same Up-Mohal-
similarity of the acquired land with the land regarding which award was passed was never
disputed - the Court had rightly re-determined the market value by placing reliance upon the
award - appeal dismissed. Title: Nirmala Devi Vs. Land Acquisition Collector (Railways) & another
Page-187

Land Acquisition Act, 1894- Section 18- Land was acquired for the construction of Parvati
Hydro Electric Project- compensation was awarded by the Land Acquisition Collector — separate
references were made and the Reference Court enhanced the compensation - sale deeds produced
by the respondent were not taken into consideration by the trial Court on the ground that vendor
and vendee were not examined - held, in appeal that sale deeds can be taken into consideration
without examination of the vendor and vendee but the similarity of the land sold by the deeds has
to be established with the land sought to be acquired — respondent had only examined the clerk
to prove the execution of the exemplar sale deed- he is not local resident of the area- he was not
aware of the area, nature or category of land- hence, exemplar sale deed could not be taken into
consideration for adjudicating the rights and contentions of the parties- three exemplar sale
deeds were produced by the claimants - witnesses examined by the claimants deposed that
acquired land is just adjacent to exemplar land having similar potentiality with regard to the use,
nature and similarity of classification and value- it was not proved that sale transaction was
made or executed only in anticipation of the project coming in the near future- acquired land was
put for a public use and no area was left for carrying any developmental activity- claimants are
entitled for compensation for the acquired land, at uniform rates, regardless of its categorization-
exemplar award had determined the market value at Rs. 4,00,000/- per bigha or Rs.20,000/- per
biswa- trial Court had rightly re-determined the market value at Rs. 17,800/- per biswa or
Rs.3,56,000/- per bigha- appeal dismissed. Title: Land Acquisition Collector, N.H.P.C. Vs. Tedhi
Singh & another Page-174

Limitation Act, 1963- Section 5- An application was moved for the condonation of delay of 6
years 2 months and 7 days for the restoration of the writ petition- license of the Advocate who
was representing the petitioner was suspended for five years- held, that suspension of license is a
sufficient cause for the condonation of delay and the party should not be deprived of his
legitimate right on account of delay. Title: Mukesh Singh Vs. Union of India and others (D.B.)
Page-

Limitation Act, 1963- Section 65- Proceedings were initiated against the predecessor-in-interest
of the plaintiffs for encroaching upon abadi deh- ejectment was ordered, which was challenged
unsuccessfully — a civil suit was filed claiming that plaintiffs had become owners by way of
adverse possession- suit was opposed by the defendants, which was dismissed- held, in second
appeal that plaintiffs had claimed that portion of the house and saw mill were standing on the
disputed land- however, it was not established that predecessor-in-interest of the plaintiffs and
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thereafter plaintiffs remained in possession of the suit land- defendants proved that suit land had
vested by escheat to them- defendants had a right to evict the plaintiffs - appeal dismissed. Title:
Dayalu Devi and others Vs. State of Himachal Pradesh and another Page-20

‘M,

Motor Vehicle Act, 1988- Section 149- It was contended that driver of the vehicle was not
having valid and effective driving licence at the time of accident- it was for the insurer to prove
that driver was not having valid and effective driving licence at the time of accident but he had
failed to do so- appeal dismissed. Title: Oriental Insurance Company Limited Vs. Gulam Hassan
Sheikh and others Page-538

Motor Vehicles Act, 1988- Section 149 and 170- The application under Section 170 of Motor
Vehicles Act filed by the insurer was allowed and he was permitted to contest the claim petition
on all grounds available to it- factum of accident, rashness and negligence of the driver and
disability suffered by the claimant were not disputed- insured had not committed any willful
breach of the terms and conditions of the policy- driving licence shows that driver had a valid and
effective driving licence- once the licence was allowed to be exhibited without any objection,
insurer cannot raise any objection about its admissibility at a later stage- insurer was rightly
saddled with liability. Title: Oriental Insurance Company Vs. Parveen and another Page-1065

Motor Vehicles Act, 1988- Section 149- Claimants pleaded that deceased was travelling in the
vehicle along with goods- owner and driver admitted that deceased was travelling in the vehicle
with goods- insurer has not led any evidence to prove that deceased was gratuitous passenger-
hence, insurer was rightly held liable. Title: Roshan Lal Vs. Shetu Devi and others Page-272

Motor Vehicles Act, 1988- Section 149- Driver was driving a jeep unladen weight of which is
1720 kilograms -it falls within the definition of light motor vehicle- no PSV endorsement is
required- Tribunal had rightly saddled the insurer with liability- appeal dismissed. Title: Oriental
Insurance Company Ltd. Vs. Ramesh Kumar @ Naresh Kumar & others Page-961

Motor Vehicles Act, 1988- Section 149- Driver was driving a Mahindra Pick Up- unladen weight
of which is 1610 kilograms - it falls within the definition of ‘light motor vehicle’- no endorsement
of PSV was required- driver was competent to drive not only light motor vehicle but also the
tractor, medium goods vehicle, medium passenger motor vehicle, heavy goods vehicle, heavy
passenger motor vehicles, which shows that authority had issued certificate to him after noticing
his competency and expertise- it was not proved that owner had knowledge that driver was not
having requisite age to have the driving licence- licence was issued by the Competent Authority
and cannot be said to be void- insurer was rightly held liable to satisfy the award- appeal
dismissed. Title: Barfi Devi Vs. Lal Singh and others Page-223

Motor Vehicles Act, 1988- Section 149- driver was driving a tractor-trolley — he had a licence to
drive Light Motor Vehicle- Tribunal held that driver did not have valid driving licence at the time
of accident- held, that tractor falls within the definition of light motor vehicle- a person holding a
licence to drive car, jeep and motor cycle only, is also competent to drive tractor and the
insurance company is liable to pay the compensation- insured and the insurer had not examined
any witness to prove their version - insurer had failed to prove the willful breach of the terms and
conditions of the policy- award set aside and the insurer saddled with liability- MACT has
awarded interest @ 9% per annum, which is excessive and is reduced to 7.5% per annum. Title:
Rajiv Kumar @ Raju Vs. Raksha Devi and others Page-968

Motor Vehicles Act, 1988- Section 149- Insurer had already satisfied the own damage vehicle
claim - he cannot take U turn at this stage- the factum of insurance is admitted- thus, the
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Tribunal had rightly saddled the insurer with liability. Title: Dhani Devi and others Vs. Narender
Bhardwaj and others Page-1054

Motor Vehicles Act, 1988- Section 149- Insurer was held liable to pay compensation in another
claim petition arising out of the same accident- an appeal was preferred, which was dismissed-
further appeal was filed before the Supreme Court, which was also dismissed- therefore, insurer
is to be held liable to indemnify the insured. Title: Radhi Devi and others Vs. Savitri and others
Page-548

Motor Vehicles Act, 1988- Section 149- It was contended by insurer that vehicle bearing
registration No. HR-38C-7858 was insured, and not the vehicle bearing registration No.HR-38D-
7858- police record shows that FIR was registered against the driver of the truck bearing No.HR-
38D-7858- no insurance policy of that vehicle was produced on record and the insurance policy
of the vehicle bearing registration No. HR-38C-7858 was produced — hence, appeal allowed and
right of recovery granted to the insurer. Title: Oriental Insurance Co. Ltd. Vs. Usha Rani and
others Page-955

Motor Vehicles Act, 1988- Section 149- It was contended that deceased was negligent as he was
not supposed to travel in the goods vehicles- held, that passenger cannot be said to be negligent
until the act of the passenger had contributed towards the cause of the accident- owner had not
pleaded in the reply that deceased was travelling with the goods- hence, he was a gratuitous
passenger and the insurer was rightly absolved of the liability. Title: Pyar Chand Vs. Mangla Devi
and others Page- 965

Motor Vehicles Act, 1988- Section 149- It was for the insurer to plead and prove that driver did
not possess any valid and effective driving licence at the time of accident or owner-insured has
committed willful breach or the petition was bad for non-joinder of necessary parties- no evidence
was led by the insurer- hence, insurer has failed to discharge the onus- Tribunal had rightly
saddled the insurer with liability- appeal dismissed. Title: Oriental Insurance Company Ltd. Vs.
Anand Kumar & others Page-957

Motor Vehicles Act, 1988- Section 149- It was for the insurer to plead and prove that driver did
not have valid and effective driving licence at the time of accident and the insurer had committed
willful breach- insurer had failed to discharge the onus- appeal dismissed. Title: Oriental
Insurance Company Ltd. Vs. Mohinder Singh & others Page-539

Motor Vehicles Act, 1988- Section 149- Mahindra Pick Up was involved in an accident which is
a Light Motor Vehicle- driver of the vehicle was having effective and valid driving licence to drive
light motor vehicle- it was for the insurer to plead and prove that owner had committed willful
breach but insurer had failed to prove it- insurer was rightly saddled with liability- appeal
dismissed. Title: Raj Kumar and others Vs. Jal Kishan and others Page-261

Motor Vehicles Act, 1988- Section 149- The driving licence shows that driver was competent to
drive light motor vehicles- offending vehicle was Mahindra Pick-up jeep, which falls within the
definition of ‘light motor vehicle’ -endorsement of PSV is not required and the driver had a valid
driving licence — insurance was not disputed and the insurer was rightly saddled with liability.
Title: Jagdish Kumar and another Vs. Parvati Kumari and others Page-1056

Motor Vehicles Act, 1988- Section 149- Tribunal held that owners had not obtained fitness
certificate at the time of accident- photostat copies of registration certificate and fitness certificate
filed which shows that owner had all the documents- insurer was rightly held liable to pay the
compensation. Title: Sadhu Singh Vs. Chander Dev & others Page-970

Motor Vehicles Act, 1988- Section 149- Tribunal saddled the insurer with liability with a right
of recovery- vehicle was duly insured- deceased was third party and insurer was bound to
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indemnify the third party claim- - insurer has right to recover the amount from the owner in case
of willful breach of the terms and conditions of the policy - appeal dismissed. Title: Mohan Lal
and another Vs. Urmila Devi and others Page-244

Motor Vehicles Act, 1988- Section 157- It was contended that owner insured had sold the
vehicle — the risk was not covered and there was breach of the terms and conditions of the policy-
held, that mere transfer of a vehicle cannot absolve the insurer from third party liability and the
insurer has to satisfy the award - in these circumstances, the insurance company was rightly
saddled with liability. Title: Oriental Insurance Company Limited Vs. Jeewan Singh & others
Page-1058

Motor Vehicles Act, 1988- Section 163-A - Income of the deceased was Rs. 6,000/- per month,
i.e. Rs. 72,000/- per annum which is more than the upper limit of income of Rs. 40,000/-
prescribed in the schedule- questions referred to larger bench; whether the claim petition in such
situation is maintainable under Section 163-A and second whether claimants can abandon a part
of their claim to bring the same within limit - held, that claim petition can be maintained under
Section 163-A if the income of the victim is less than Rs. 40,000/- per annum- if the Tribunal
comes to the conclusion that income of the victim is more than Rs. 40,000/- per annum- it is not
supposed to dismiss the petition on this ground alone - if the petition is dismissed on this ground
alone, it will be defeat the purpose of Act and will amount to succumbing to the technicalities-
MACT can treat the claim petition under Section 166 and provide an opportunity to the
claimants to prove rashness and negligence- claimants cannot be permitted to abandon a part of
their claim and to bring it below the sum of Rs. 40,000/- per annum- monthly income of the
deceased was alleged to be Rs. 6,000/- per month or Rs. 72,000/- per annum- claim petition was
not maintainable - deceased was travelling on the roof which by itself is negligent act- claimants
are entitled to compensation under Section 166 of the Act- appeal dismissed. Title: Oriental
Insurance Company Ltd. Vs. Sihnu Ram and others (D.B.) Page-1000

Motor Vehicles Act, 1988- Section 163-A- Deceased had died in an accident, which was
outcome of the use of motor vehicle and claim petition was, therefore, maintainable- deceased
was earning Rs. 3300/- per month or say Rs. 39,600/- per annum, which is below the cap fixed
and provided under Section 163-A of the Act- appeal dismissed. Title: National Insurance Co. Ltd.
Vs. Bhawna Devi and others Page-534

Motor Vehicles Act, 1988- Section 163-A- Income of the deceased was Rs. 3,300/- per month-
1/3rd amount was rightly deducted towards personal expenses of the deceased- multiplier of 15 is
applicable- claimant is entitled to Rs. 2200 x 12 x 15 = Rs. 3,96,000/- under the head ‘loss of
dependency’- interest should be awarded as per prevailing rate, therefore, rate of interest reduced
from 12% to 7.5% per annum from the date of filing of the claim petition till realization- claimants
are entitled to Rs. 3,96,000/- + Rs. 25,000/- + Rs. 50,000/-+ Rs. 50,000/- + Rs. 30,000/- = Rs.
5,51,000/- along with interest at the rate of 7.5% per annum from the date of filing of the claim
petition. Title: Bajaj Allianz General Insurance Company Ltd. Vs. Veena Devi & others Page-931

Motor Vehicles Act, 1988- Section 166- Claimant had lost his right arm and is not in a position
to work as a driver- the age of the claimant was 24 years at the time of the accident- multiplier of
16 is applicable- Tribunal had assessed the income of the claimant as Rs.4,000/- per month- the
injury has permanently affected the earning capacity of the claimant- hence, claimant is entitled
to Rs.4,000 x 12 x 16= Rs.7,68,000/- as loss of source of dependency- the claimant is entitled to
Rs.1,50,000/- under the head ‘pain and suffering’ and Rs.1,50,000/- under the head ‘loss of
amenities of life’ — Appellate Court has power to enhance the compensation and to award more
amount than claimed- the rate of interest reduced to 7.5% per annum from 8%. Title: Oriental
Insurance Company Vs. Parveen and another Page-1065
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Motor Vehicles Act, 1988- Section 166- Claimant had suffered fracture of ankle and leg- he
remained admitted in the hospital with effect from 24th September, 2001 till 11th October, 2001-
he suffered permanent disability to the extent of 6%- income of the claimant was taken as Rs.
3,000/- per month- Rs. 9,000/- awarded under the head 'loss of income for the period he
remained admitted' - 'attendant charges’ of Rs. 5,000/- per month, i.e. Rs. 15,000/- for the
period of three months were also awarded- considering disability to be 6%, loss of income taken
to be Rs. 500/- per month- multiplier of 13 was to be applied and the claimant is entitled to Rs.
500 x 12 x 13=Rs. 7,800/- under the head loss of future income, in addition to this Rs. 50,000/ -
awarded under the head ‘pain and suffering’ - Rs. 50,000/- awarded under the head ‘ loss of
amenities of life’ and Rs. 10,000/- awarded under the head future medical expenses- claimant
held entitled to total compensation of Rs. 2,12,000/- along with interest @ 7.5% per annum from
the date of claim petition till realization. Title: Kehar Singh Vs. Shamsher Singh and others Page-
230

Motor Vehicles Act, 1988- Section 166- Claimant had sustained 80% permanent disability-
monthly income of the claimant was Rs. 10,500/-- he had suffered loss of earning of Rs. 8,000/-
per month- age of the claimant was 33 years at the time of accident- multiplier of 15 was rightly
applied and compensation of Rs. 8,000 x 12 x 15= Rs. 14,40,000/ - was rightly awarded under the
head ‘loss of future income- claimant is entitled to Rs. 1,50,000/- under the head ‘pain and
sufferings’, Rs. 1,50,000/- under the head ‘loss of amenities of life’- compensation of Rs. 2 lac
was rightly awarded under the head ‘medical expenses’- Rs. 50,000/- awarded under the head
‘expenses for future treatment’- thus, total compensation of Rs. 19,90,000/- awarded along with
interest @ 7.5% per annum. Title: Ropesh Gupta Vs. Guljinder Kaur & others Page-267

Motor Vehicles Act, 1988- Section 166- claimant had sustained permanent disability to the
extent of 80% - he had purchased medicines worth Rs. 3,07,077/- - claimant will not be in a
position to perform his duty due to the disability- claimant was working as salesman and was
stated to be earning Rs. 8,000/- per month- however, no proof of monthly income was filed- now
a days, even a labourer does not earn less than Rs. 4,000/- per month- hence, income of the
claimant can be taken as Rs. 4,500/- per month - age of the claimant was 45 years- Tribunal had
applied multiplier of 13, whereas, multiplier of 12 was to be applied- thus, claimant is entitled to
Rs. 4500 x 12 x 12= Rs. 6,48,000/- under the head ‘oss of future income’ — Tribunal had
awarded Rs. 75,000/-, under the head °‘pain and suffering’, which is on the lower side-
compensation enhanced to Rs. 1,50,000/- under the head ‘pain and suffering’- claimant is also
held entitled to Rs. 1,50,000/- under the head ‘loss of amenities of life’- claimant remained
admitted in the hospital- he was attended by a person for three months- hence, he is entitled to
Rs. 5,000 x 3 = Rs. 15,000/- under the head ‘attendant charges’- claimant would have spent at
least Rs. 200/- per day i.e. Rs. 6,000/- per month under the head ‘special diet’ — claimant would
have hired taxi for approaching the hospital- amount of Rs. 25,000/- awarded under the head
‘transportation charges’- claimant may have to undergo medical check-ups/treatment and
compensation of Rs. 50,000/- awarded under the head ‘future medical treatment’- thus, total
compensation of Rs. 13,63,077/- awarded along with interest @ 7.5% per annum from the date of
passing of the order till deposit. Title: Rajinder Sharma Vs. Haryana Roadways and others Page-
262

Motor Vehicles Act, 1988- Section 166- Deceased died in a motor vehicle accident- claim
petition was filed by the parents, which was dismissed by the Tribunal- Tribunal held that
claimants had failed to prove the rashness and negligence of the driver- held, in appeal that
claimants have specifically pleaded that FIR was registered against the driver — charge-sheet was
filed before the Court- prima facie case has to be established before MACT- version of the
claimants that accident had taken place due to the negligence of the driver was proved- income of
the deceased cannot be less than Rs. 4, 000/- per month by guess work- deceased was bachelor
and 50% amount has to be deducted towards personal expenses- deceased was 19 years of age-
multiplier of ‘15’ is applicable, thus, compensation of Rs. 2,000 x 12x 15= Rs. 3,60,000/-
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awarded under the head ‘Iloss of dependency, in addition to this Rs. 10,000/- each awarded
under the heads ‘loss of love and affection’, ‘loss of estate’ and ‘funeral expenses’- thus, total
compensation of Rs. 3,60,000 + Rs. 30,000= Rs. 3,90,000/- along with interest @ 7.5% per
annum awarded. Title: Jubeda Bibi and another Vs. Hassan Ali and others Page-526

Motor Vehicles Act, 1988- Section 166- Deceased was 30 years of age at the time of accident- he
was earning Rs. 7,000/- per month as driver and was also being paid Rs.100/- per day as
pocket/diet money- 1/4th amount was to be deducted towards personal expenses- it was held
that claimant had suffered loss of dependency of Rs. 36,000/- per annum, which is reasonable-
however, multiplier of 14 was wrongly applied as multiplier of 16 was to be applied- thus,
claimants are entitled to Rs.36,000 x 16= Rs.5,76,000/- under the head 'loss of
income/dependency’, in addition to this, Rs.10,000/- each under the heads 'loss of consortium',
'loss of estate', 'loss of love and affection' and 'funeral expenses' also awarded- claimants are
entitled to total compensation of Rs. 6,16,000/- -interest was wrongly awarded @ 8% per annum,
whereas it should have been 7.5% per annum. Title: Keblu Devi and others Vs. Lagan Dass and
others Page-953

Motor Vehicles Act, 1988- Section 166- Deceased was 8 years of old at the time of accident-
compensation of Rs. 2 lacs awarded by the Tribunal is just and appropriate- petition dismissed.
Title: Oriental Insurance Company Vs. Satya & others Page-540

Motor Vehicles Act, 1988- Section 166- Deceased was aged 34 years at the time of accident —
Tribunal applied multiplier of ‘17’°, whereas, multiplier of 16 was to be applied- income of the
deceased was Rs. 8,000/- per month- 1/3rd was rightly deducted towards personal expenses- loss
of income comes to Rs. 4,000/- per annum- claimants are entitled to compensation of Rs. 64,000
x 16 = Rs. 10,24,000/- under the head 'loss of income'- interest was awarded @ 12% per
annum which is reduced to 7.5% per annum. Title: Oriental Insurance Company Limited Vs.
Satya Devi and others Page-252

Motor Vehicles Act, 1988- Section 166- Deceased was earning Rs. 9,490/-, or roughly Rs.
9,000/- per month - 1/3rd was to be deducted towards his personal expenses - claimants have
lost source of dependency of Rs. 6,000/- per month- deceased was aged 40 years at the time of
accident- multiplier of ‘12’ is applicable- thus, loss of dependency was Rs. 6,000 x 12 x 12= Rs.
8,64,000/-, in addition to this, Rs. 10,000/- each awarded under the heads ‘loss of love and
affection’, ‘loss of estate’, loss of funeral expenses’ and ‘loss of consortium’- thus, claimants are
entitled to total compensation of Rs. 9,04,000/- along with interest @ 7.5% per annum from the
date of filing of the claim petition till realization. Title: Oriental Insurance Company Ltd Vs.
Pushpa and others Page-254

Motor Vehicles Act, 1988- Section 166- Deceased was earning. Rs. 44,132 /- per month- total
income of the deceased comes to Rs. 5,29,584 /- per annum- Rs. 25,999/- was deducted as tax-
net income of the deceased comes to Rs. 5,03,585/- per annum- claimants specifically pleaded
that age of the deceased was 53 years at the time of accident- multiplier of 11 was applied,
whereas, multiplier of 9 was applicable- claimants are 5 in number- 1/4th amount was to be
deducted towards personal expenses- after deducting 1/4th amount, claimants have lost source of
dependency of Rs. 3,77,689/- or say Rs. 3,78,000/-- claimants are entitled to Rs. 3,78,000 x 9=
Rs. 34,02,000/-, in addition to this, Rs. 10,000/- each awarded under the heads ‘loss of love and
affection’ , ‘loss of estate’, funeral expenses’ and ‘loss of consortium’- total compensation of Rs.
34,02,000/- + Rs. 40,000= Rs. 34,42,000/- awarded along with interest @ 7.5% per annum. Title:
National Insurance Co. Vs. Ajay Kumar and others Page-245

Motor Vehicles Act, 1988- Section 166- Deceased was riding a scooter, which was hit by HRTC
bus- he sustained multiple injuries and succumbed to them- compensation of Rs. 23,69,736/-
along with interest @ 6% per annum from the date of filing of the petition till realization was
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awarded by the MACT - claimants have duly proved that accident had taken place due to the
negligence of the driver of the bus - deceased was 62 years of age at the time of accident and was
drawing monthly pension of Rs. 37,782 /-- multiplier of 7 was correctly applied- sum of Rs.1 lac
was also awarded towards ‘love and affection’ in accordance with law- a sum of Rs. 25,000/-
awarded towards funeral expenses cannot be termed as excessive- a sum of Rs.1 lac awarded
towards consortium is also justified- compensation is just and reasonable. Title: Himachal Road
Transport Corporation Vs. Varinder Singh Negi & others Page-227

Motor Vehicles Act, 1988- Section 166- Deceased was travelling in the vehicle as owner of
goods- he died when the vehicle met with an accident - his monthly salary was Rs. 14,676/- and
he was stated to be earning Rs. 5,000/- from agriculture- petition was allowed by MACT- held,
that claimants had led the evidence to prove the rashness and negligence of the driver- no
evidence was led by the respondent to prove that accident had taken place due to mechanical
defect or any other reason- it was duly established that vehicle was hired for carrying goods for
marriage and therefore, deceased could not be said to be a gratuitous passenger - no cross
objections were filed and enhancement cannot be granted in absence of the same- appeal
dismissed. Title: Oriental Insurance Company Vs. Malti & others Page-709

Motor Vehicles Act, 1988- Section 166- In criminal cases proof beyond reasonable doubt is
required while in motor accident cases prima facie proof is required- appeal dismissed. Title:
Karam Chand Vs. Chanchla Devi and others Page-229

Motor Vehicles Act, 1988- Section 166- Income of the deceased cannot be less than Rs. 4,000/-
per month- deceased was bachelor — 50 % was to be deducted towards his personal expenses-
claimant has lost source of dependency of Rs. 2,000/- per month- age of the deceased was 42
years- he was bachelor at the time of accident- multiplier of 16 was applied by the Tribunal,
whereas, multiplier of 14 was to be applied- claimant is entitled to Rs. 2,000 x, 12 x 14= Rs.
3,36,000/- under the head 'loss of dependency'- Rs. 40,000/- awarded under the head 'funeral
expenses' and Rs. 30,000/- awarded under the head 'loss of love and affection'- interest was
awarded @ 12% per annum, which is improper and is reduced to 7.5% per annum. Title: Oriental
Insurance Company Limited Vs. Amar Singh and others Page-250

Motor Vehicles Act, 1988- Section 166- Income of the deceased was Rs. 4,200/- per month-
claimants are four in numbers- 1/4th amount was to be deducted towards personal expenses- age
of the deceased was 30 years at the time of accident- multiplier of 15 was rightly applied. Title:
Pyar Chand Vs. Mangla Devi and others Page-965

Motor Vehicles Act, 1988- Section 166- Income of the deceased was Rs. 10,000/- per month- he
was aged 32 years - 1/3rd is to be deducted towards personal expenses - claimants have lost
source of income of Rs. 6,667 /- per month, i.e. Rs. 80,000/- per annum- Tribunal had applied
multiplier of 17, whereas, multiplier of 16 was to be applied- claimants are entitled to Rs. 80,000
x 16= Rs. 2,80,000/- under the head 'loss of income/dependency'- interest awarded @ 12% per
annum, which is on the higher side and is reduced to 7.5% per annum. Title: Oriental Insurance
Company Ltd. Vs. Sakeena Devi and others Page-259

Motor Vehicles Act, 1988- Section 166- Insurance Act, 1938- Section 64-VB- It is for the
insurer to prove that insurer was intimated- if no intimation is given and the accident takes
place in the meantime, Insurer is liable — appeal dismissed. Title: United India Insurance
Company Ltd. Vs. Mansa Devi & others Page-571

Motor Vehicles Act, 1988- Section 166- It was admitted that claimant had sustained injuries in
the motor accident- he was taken to zonal hospital, Bilaspur, where he remained admitted for 17
days- income of the claimant can be taken as Rs. 5,000/- per month — claimant is entitled to Rs.
2500/- under the head ‘loss of income’- Doctor stated that claimant could not have worked for
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about six months due to the injury sustained by him - he must have spent about Rs.1 lac on his
treatment and medicines- he is also entitled to Rs. 50,000/- under the head ‘pain and sufferings’,
Rs. 50,000/- under the head ‘future pain and sufferings’ and Rs. 50,000/- under the head of ‘loss
of amenities of life’- thus, total compensation of Rs. 2,62,500/- awarded along with interest @
7.5% per annum from the date of the claim petition till its realization. Title: Mohinder Kumar Vs.
Shakuntla Devi and others Page-530

Motor Vehicles Act, 1988- Section 166- The age of the deceased was 31 years at the time of the
accident- multiplier of ‘15’ was applicable — the claimants are entitled to the compensation of
Rs.2500 x 12 x 1= Rs.4,50,000/- under the head ‘loss of dependency’- claimants are also entitled
to Rs.10,000/- each under the heads ‘ loss of love and affection’, ‘loss of consortium’ , loss of
estate’ and ‘funeral expenses’ — claimants are thus entitled to Rs.4,50,000 +40,000= 4,90,000/-
with interest. Title: Oriental Insurance Company Limited Vs. Jeewan Singh & others Page-1058

Motor Vehicles Act, 1988- Section 166- The claimant has undergone pain and suffering and will
have to undergo the same throughout the life- he remained under treatment for about one year
and suffered 10% permanent disability- thus, the claimant is entitled to Rs. 50,000/- under the
head ‘pain and suffering’ — the Tribunal had awarded Rs. 20,000/- under the head 9oss of
enjoyment of life’, which is too meager — the amount enhanced to Rs. 50,000/- - claimant held
entitled to Rs. 1,90,029/- along with interest @ 7.5% per annum from the date of filing of the
claim petition till realization. Title: Oriental Insurance Company Limited Vs. Jeewan Singh &
others Page-1058

Motor Vehicles Act, 1988- Section 166- Tribunal dismissed the claim petition after holding that
accident had taken place due to the negligence of the deceased- respondent No. 1 had not driven
the truck rashly and negligently at the relevant point of time- FIR was got registered against the
deceased- a closure report was filed against him, which was accepted after hearing the
complainant- claimants have to plead and prove that accident was outcome of the rash and
negligent driving of the respondent No. 1, in which they failed, however, claimants are entitled to
Rs. 50,000/- under no fault liability. Title: Bholi Devi and others Vs. Avtar Singh and others
Page-500

Motor Vehicles Act, 1988- Section 166- Tribunal held that accident was caused by Scooterist
himself- an FIR was lodged against him- even Criminal Court had recorded the findings to the
effect that accident was outcome of rash and negligent driving of the scooterist- no interference is
called for- appeal dismissed. Title: Atma Ram Vs. Veena Kumari and others Page- 221

Motor Vehicles Act, 1988- Section 166- Tribunal held that accident had not taken place due to
any negligence but due to inept handling of the vehicle by the mechanic or some inherent
manufacturing defect existing in the vehicle- findings recorded by the Tribunal are not proper —
claimants had specifically pleaded that deceased was travelling in the vehicle as conductor- one
tyre of the vehicle was being repaired when another tyre burst- its rim hit the deceased, who
sustained injuries — owner/insured and the driver have not denied these facts- strict proof is not
required in the motor accident case, discrepancies in the pleadings cannot be made ground to
dismiss the claim petition- Tribunal has to follow the principles of justice, equity and good
conscience — deceased had sustained injuries out of the use of the motor vehicle- income of the
deceased was claimed to be Rs. 8,000/- per month - by guess work, it can be safely held that
deceased was not earning less than Rs. 4,000/- per month- 1/4th amount was to be deducted
towards his personal expenses- thus, it can be held that claimants have lost source of
dependency of Rs. 3,000/- per month- deceased was 29 years of age- multiplier of 16 is just and
appropriate- compensation of Rs. 3,000 x 12 x 16= Rs. 5,76,000/- awarded towards loss of
dependency- claimants are also entitled to Rs. 10,000/- each under the head loss of ‘love and
affection’, loss of estate’ and ‘funeral expenses’- insurance was admitted and insurer is liable to
indemnify the insured - claimants are entitled to compensation of Rs. 6,06,000/- with interest @
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7.5% per annum from the date of filing the claim petition till its realization. Title: Bimla Devi and
others Vs. The Oriental Insurance Co. Ltd. and others Page-501

Motor Vehicles Act, 1988- Section 166- Tribunal held that there was no sufficient material on
record to prove that motorcyclist had driven the vehicle rashly and negligently- held, that HHC
Om Swaroop, who conducted the investigation specifically stated that FIR was lodged against the
motorcyclist who was driving the vehicle rashly and negligently- standard of proof in criminal
case is different from the standard of proof in claim petition - proof beyond reasonable doubt is
required in a criminal case while a prima facie proof is required in a claim case- there is sufficient
prima facie proof that motorcyclist had driven the vehicle rashly and negligently- insurer had
examined RW-4 who deposed that driving licence of motorcyclist was not issued by Licensing
Authority, Khandur Sahib, District Taran Taaran, Punjab but he admitted that register was not
relating to the series of 9000- insurer has not proved breach of the terms and conditions of the
insurance policy- claimant remained under treatment for two months and had suffered 5%
permanent disability- claimant is entitled to Rs.1 lac under the head ‘loss of amenities of life’, Rs.
50,000/- under the head ‘pain and suffering’ and Rs. 50,000/- under the head ‘medical
expenses’- thus, claimant is entitled to Rs. 2 lacs along with interest @ 7.5% per annum till
realization. Title: Palvi Vs. Rajneesh Kumar & others Page-542

Motor Vehicles Act, 1988- Section 171- Tribunal had awarded interest from the date of the
claim petition, whereas, it was to be awarded from the date of the award- order modified and
interest awarded from the date of the award till realization. Title: Himachal Road Transport
Corporation and another Vs. Nand Lal and others Page-521

Motor Vehicles Act, 1988- Section 173- Appeal is outcome of vehicular accident which had
given birth to a number of claim petitions, which were subject matter of a batch of FAOs, FAO
No. 255 of 2011, titled as Oriental Insurance Company Ltd. versus Kushal Kumar and
others, decided on 28th November, 2014- insurer was saddled with liability in view of the
judgment- appeal dismissed. Title: Oriental Insurance Company Ltd. Vs. Suman Kumari and
another Page-964

Motor Vehicles Act, 1988- Section 173- Insurance Company has filed an appeal challenging the
quantum of compensation- held, that insurer has limited grounds available to it unless
permission is obtained under Section 170 of the Act- Insurer had not obtained such permission,
therefore, appeal challenging the award on quantum of compensation is not maintainable. Title:
Oriental Insurance Company Ltd. Vs. Gurdeep Singh & another Page-959

Motor Vehicles Act, 1988- Section 173- Insurer cannot question the adequacy of compensation-
it has limited ground available- it can contest claim petition on all the grounds after obtaining
permission under Section 170- no such application for seeking permission was filed, which was
dismissed by the Tribunal- thus, insurer is precluded from questioning the award on adequacy of
compensation- however, rate of interest reduced from 9% to 7.5% per annum. Title: ICICI
Lombard General Insurance Company Limited Vs. Gita Devi and others Page-942

Motor Vehicles Act, 1988- Section 173- Insurer has filed appeal on the ground of adequacy of
compensation- held, that limited grounds are available to insurer- it can contest claim petition on
all the grounds after obtaining permission under Section 170- no such application for seeking
permission was filed - thus, insurer is precluded from questioning the award on adequacy of
compensation- appeal dismissed. Title: Bajaj Allianz General Insurance Co. Ltd. Vs. Seema Devi
and others Page-928

Motor Vehicles Act, 1988- Section 173- Insurer questioned the award on the ground that
compensation amount is excessive- held, that insurer cannot question the award on the ground
of adequacy of compensation, unless permission has been obtained under Section 170 of the Act-
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no such permission was obtained- appeal dismissed. Title: The New India Assurance Company
Vs. Indu Bala & others Page-282

Motor Vehicles Act, 1988- Section 173- Insurer was saddled with liability with the right of
recovery from the owner- appeal was filed by him on the ground that he is not liable- held, that
law had gone through sea change and the insurer had to satisfy the award with right of recovery-
appeal dismissed. Title: The New India Assurance Co. Ltd. Vs. Neelam Kumari Mongra and others
Page-571

Motor Vehicles Act, 1988- Section 173- Tribunal questioned the award only on the ground of
adequacy of compensation - insurer contested the claim petition on the grounds available to him
under Section 149 of the Act- if he has to contest the petition on other grounds, he has to seek
permission under Section 170 of the Act - such permission was not sought- therefore, appeal is
not maintainable at the instance of the insurer- appeal dismissed. Title: National Insurance
Company Ltd. Vs. Reena Sharma and others Page-247

‘N’

N.D.P.S. Act, 1985- Section 15- A Bulker was signalled to stop- it was found to be containing
2.190 kg poppy straw- accused was tried and convicted by the trial Court- held, in appeal that
statements of PW-4 and PW-5 were corroborated by PW-9 who deposed about the recovery of
carry bag of poppy straw — defence version was not probable and testimony of DW-1 does not
inspire confidence — case property was sent to FSL, Junga and reached there intact - contraband
was found to be poppy straw on analysis - recovery was effected from the vehicle and no
compliance of Section 50 was to be made- prosecution version was proved beyond reasonable
doubt and the accused was rightly convicted by the trial Court- appeal dismissed. Title: Jai
Shankar Vs. State of Himachal Pradesh Page-332

N.D.P.S. Act, 1985- Section 15- Accused was found transporting 100 Kgs. poppy husk/poppy
straw in five plastic bags in dickey of the car- accused was tried and convicted by the trial Court-
held, in appeal that merely because PW-1 had cordial relation with the police is no ground to
doubt the prosecution version when the witness was available on the spot- there was no occasion
to call the witnesses from the adjoining shops or barrier situated at some distance- minor
omission or failure to recall the facts is no ground to doubt the prosecution version- case cannot
be doubted due to failure to produce the seal- police had no prior information- police was on
patrolling duty for detection of crime- accused was driving car with registration number of
another vehicle- mere failure to take photograph from particular angle will not make the
prosecution case doubtful- prosecution version was duly proved beyond reasonable doubt and
the accused was rightly convicted by the trial Court- appeal dismissed. Title: Satish Kumar Vs.
State of Himachal Pradesh (D.B.) Page-910

N.D.P.S. Act, 1985- Section 15- Two gunny bags and three plastic bags were recovered from the
house of the accused, which were containing poppy husk and poppy straw- the accused was tried
and acquitted by the trial Court- held, in appeal that the place of recovery was a newly
constructed house having no doors and windows — the land is owned by various co-owners — no
satisfactory evidence was led to prove that house belonged to accused and not to any other
person- independent witnesses did not support the prosecution version- thus, two version are
appearing on record- the benefit of which has to be given to the accused- appeal dismissed. Title:
State of Himachal Pradesh Vs. Karnail Singh alias Kaila (D.B.) Page-487

N.D.P.S. Act, 1985- Section 17 and 20- Accused got perplexed on seeing the police and tried to
run away- he was apprehended- his search was conducted during which 20 grams brown sugar
and 60 grams charas were recovered from the accused- accused was tried and convicted by the
trial Court- held, in appeal that efforts were made to associate independent witnesses- police
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approached a lady but she refused to become the witness- official witnesses supported the
prosecution version- their statements inspire confidence- there are no major contradictions in the
their statements - contradiction regarding the number of belongings recovered is minor
contradiction which can come with the passage of time- prosecution version was proved beyond
reasonable doubt and the accused was rightly convicted by the trial Court- appeal dismissed.
Title: Amar Chand Vs. State of Himachal Pradesh Page-626

N.D.P.S. Act, 1985- Section 18- Police party was present at Dogla Nullah- accused got down
from the bus and tried to run away on seeing the police- he was apprehended and his search was
conducted during which 800 grams opium was found from his possession - accused was tried
and acquitted by the trial Court- held, in appeal that no efforts were made by the police to
associate any independent witness- plea that there was no inhabitation in the vicinity was not
established- testimonies of prosecution witnesses are contradictory and inconsistent- prosecution
version was shrouded in suspicion - trial Court had rightly acquitted the accused in view of the
contradictions - prosecution version was not proved beyond reasonable doubt- appeal dismissed.
Title: State of Himachal Pradesh Vs. Ram Singh (D.B.) Page-277

N.D.P.S. Act, 1985- Section 20- Accused started running on seeing the police- he was
apprehended - his search was conducted during which 1.5 kg. charas was recovered- accused
was tried and acquitted by the trial Court- held, in appeal that no independent witness was
associated during the search and seizure - all the members of the police party were not examined
- testimonies of police officials were contradictory- NCB form was filled in the same ink and in the
same hand- there are other discrepancies in the testimonies of official witnesses- prosecution
version was not proved beyond reasonable doubt - the trial Court had rightly acquitted the
accused- appeal dismissed. Title: State of Himachal Pradesh Vs. Hottam Ram (D.B.) Page-560

N.D.P.S. Act, 1985- Section 20- Accused was travelling in a bus- he was occupying seat No.23
and 24 and had kept one carry bag in between them- police party signaled the bus to stop-
search of the bag was conducted during which 2.5 kgs. Charas was recovered from the bag-
accused was tried and acquitted by the trial Court on the basis of Division Bench judgment of
High Court Sunil Vs. State of Himachal Pradesh, Latest HLJ 2010 (HP) 207 but the same has
been overruled in State of Himachal Pradesh versus Mehboob Khan 2013(3) Him.L.R. (FB)
1834 - therefore, judgment of trial Court is not sustainable- appeal allowed and case remanded
to trial Court for a fresh disposal in accordance with the law. Title: State of Himachal Pradesh Vs.
Satnam Singh & another Page-566

N.D.P.S. Act, 1985- Section 20 and 29- Accused tried to run away on seeing the police- they
were apprehended- their search was conducted during which 1 kg. charas was recovered from
possession of H- accused were tried and acquitted by the trial Court in view of the judgment
delivered in Sunil Kumar versus State of Himachal Pradesh, latest HLJ, 2010 HP, 207-
however, judgment of Sunil Kumar has been over ruled by Full Bench in State of Himachal
Pradesh versus Mehboob Khan 2013(3) Him.L.R. (FB) 1834- hence, judgment of the trial Court
set aside and the case remanded to the trial Court for fresh decision in the light of the latest law.
Title: State of Himachal Pradesh Vs. Hukam Singh & Another (D.B.) Page-76

N.D.P.S. Act, 1985- Section 20 and 29- Vehicle was signaled to stop — driver stopped the vehicle
and fled away- search of the vehicle was conducted during which 14.750 kg was recovered- it was
found after investigation that accused was driving the vehicle - owner of the vehicle was also
arrested by the police- accused was tried and acquitted by the trial Court- held, in appeal that
prosecution version was duly supported by official witnesses- no independent witness could be
associated as the place was lonely- passbook of the accused was found in the dashboard of the
vehicle- back portion of the accused was seen by the police- name of the accused was specifically
mentioned in the rugqa and NCB form- there was no enmity between the accused and the police-
accused had not given any explanation regarding presence of his passbook in the dashboard- it
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was duly proved that accused was driving the vehicle from which charas was recovered- however,
there is no evidence to connect the owner with the commission of offence- appeal partly allowed
and driver convicted of the commission of offence punishable under Section 20 of N.D.P.S. Act.
Title: State of H.P. Vs. Khekh Ram and another (D.B.) Page-733

N.D.P.S. Act, 1985- Section 20- Car was signaled to stop- 1 kg. charas was recovered- accused
were tried and acquitted by the trial Court- according to prosecution, a bag was found in the back
side of rear seat of the car covered by a seat cover having zip- however, no such bag was found in
the car- front glass of the car was also found to be broken when it was produced in the Court-
there are material contradictions and discrepancies in the statements of witnesses making the
prosecution version doubtful- trial Court had rightly acquitted the accused- appeal dismissed.
Title: State of Himachal Pradesh Vs. Suresh Kumar & others (D.B.) Page-370

N.D.P.S. Act, 1985- Section 20- Car was stopped and searched- 14.5 kg. charas was recovered-
accused were tried and acquitted by the trial Court- held, in appeal that accused were travelling
the car- charas was recovered from below the seat- all the codal formalities were completed on the
spot- case property was produced before PW-3 who had resealed the same- mere fact that
independent witnesses had not supported the prosecution version is not sufficient to doubt the
prosecution version when they had admitted their signatures on the seizure memo - there are no
major contradictions in the statements of official witnesses- statements of officials witnesses are
inspiring confidence and are trustworthy - presumption that person acts honestly applies as
much in favour of police personnel as in favour of any other persons- trial Court had erred in
giving undue importance to the fact that no personal belongings of accused were found in the car-
it was not necessary for the prosecution to prove that accused were travelling with their personal
belongings- ownership of the car was also not proved- accused were travelling in the same car
and they hail from the same District- possession of charas was duly proved and the trial Court
had wrongly acquitted the accused- appeal allowed and accused convicted of the commission of
offence punishable under Section 20 of N.D.P.S. Act. Title: State of Himachal Pradesh Vs. Jai
Bhagwan and others (D.B.) Page-319

N.D.P.S. Act, 1985- Section 20- Police party noticed one boy standing on the bridge- he tried to
run away on seeing the police- he was apprehended- his search was conducted during which 250
grams charas was recovered- accused was tried and acquitted by the trial Court- held, in appeal
that there are contradictions in the testimonies of official witnesses- no independent witness was
associated- explanation was given that place was isolated and no vehicle passed through the
bridge- further, PW-1 admitted that he had taken lift in the private vehicle to police station,
Banjar- this shows that road was busy- independent witness could have been associated at the
time of search, seizure and sealing- prosecution version was not proved and the trial Court had
rightly acquitted the accused- appeal dismissed. Title: State of H.P. Vs. Mohan Lal (D.B.) Page-
737

N.D.P.S. Act, 1985- Section 20- Police party signaled a motor cycle to stop - jacket of accused A
was slightly lifted— his search was conducted during which one packet containing 985 grams
charas was recovered - accused were tried and acquitted by the trial Court- held, in appeal that
provision of Section 50 of N.D.P.S. Act was not complied with- accused were not apprised of their
legal right to be searched before a Magistrate or Gazetted Officer- recovery cannot be relied upon-
Trial Court had rightly acquitted the accused- appeal dismissed. Title: State of H.P. Vs. Anil
Kumar & another (D.B.) Page-109

N.D.P.S. Act, 1985- Section 20- Police party was on patrolling duty- accused got frightened on
seeing the police party and went to the toilet- he was apprehended and his search was conducted
- 1.2 kg. charas was recovered from his possession- accused was tried and acquitted by the trial
Court- held in appeal, mere fact that investigation was conducted by the complainant is not
sufficient to doubt the prosecution version- independent witnesses were associated but they did
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not support the prosecution version- it was suggested that there was enmity between the I1.O. and
the accused, but this fact was not established- no prejudice was caused by non-production of the
seal and malkhana register to show that case property was taken to the Court- however,
testimonies of police officials were contradictory — Trial Court had rightly held that prosecution
version was not proved beyond reasonable doubt- appeal dismissed. Title: State of Himachal
Pradesh Vs. Kishori Lal (D.B.) Page-203

Negotiable Instruments Act, 1881- Section 138- Complaint was filed pleading that petitioner
had taken loan from the bank and had issued a cheque, which was dishonored due to insufficient
funds- trial Court convicted the accused and sentenced him to undergo simple imprisonment for
6 months and to pay compensation of Rs. 60,000/-- an appeal was preferred, which was
dismissed in view of the statement made by the accused- held, that Appellate Court had
dismissed the appeal for the simple reason that undertaking was given before the Court to
deposit the money which amounted to confession of guilt- accused had disputed delivery of
cheque and the receipt of notice- Appellate Court was supposed to adjudicate all these facts- it
was not permissible to dispose of the appeal on the basis of undertaking- revision allowed and
case remanded to Appellate Court for deciding the same afresh on merits. Title: S.K. Shant Vs.
[.C.I.C.I. Bank Ltd. Page-607

‘P’

Protection of Children from Sexual Offences Act, 2012- Section 4- Indian Penal Code, 1860-
Section 506- Prosecutrix aged 10 years was subjected to repeated sexual assault by the accused -
accused threatened the prosecutrix not to disclose the incident to anyone — accused was tried and
convicted by the trial Court- held, in appeal that date of birth of the prosecutrix was duly proved
as 2.8.2004- she was studying in Class 6th- prosecutrix had supported the prosecution version-
her testimony was duly corroborated by her mother and medical evidence- other prosecution
witnesses also supported the prosecution version- defence version was not probablized — minor
contradictions in the statements are not sufficient to doubt the prosecution version- prosecution
version was duly proved beyond reasonable doubt and the trial Court had rightly convicted the
accused- appeal dismissed. Title: Hem Raj Vs. State of Himachal Pradesh Page-937

Protection of Children from Sexual Offences Act, 2012- Section 5 (m) and 5 (n)- Charge was
framed by Special Judge for the commission of offences punishable under Sections 5 (m) and 5
(n) of Protection of Children from Sexual Offences Act, 2012- it was contended that according to
medical evidence charge should have been framed for attempting to commit offence and not for
the commission of offence- held, that prosecutrix had specifically stated in her statement
recorded under Section 161 Cr.P.C that she felt hard object and pain in her urinary organ- she
cried on which her mother woke up and blood was also detected on vaginal slides, coronal, glans
slides and pubic hair of victim- medical evidence clearly shows that there was penetration-
prosecutrix was less than 12 years of age- slightest penetration is sufficient to bring the offence
under the purview of committing ‘penetrative sexual assault’ — charge was rightly framed- revision
dismissed. Title: Sanjay Kumar Vs. State of Himachal Pradesh and another Page-12

Protection of Woman from Domestic Diolence Act, 2005- Section 12- Application was filed by
N pleading that she was being harassed by her husband and his relatives- a consent order
directing the husband to pay Rs. 3,000/- per month to wife and Rs. 1500/- per month each to
the children was passed- it was ordered that husband would meet the children but would not
take them out of Kasauli- application for alteration of consent order was filed on the ground that
wife had shifted to Delhi and permission was sought to bring the children from Delhi to Kasauli-
Magistrate ordered that husband will not take the children to Kasauli- however, he could meet
them at Delhi from 9 A.M. to 5 P.M. and the wife can bring the children to Kasauli at her desire -
appeal was preferred, in which consent order was passed that husband would pay maintenance
of Rs. 9,000/- per month to each of minor daughters and husband would be at liberty to take
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them from Delhi to Kasauli- held, that maintenance was granted as per statement of the
Advocate- husband cannot be permitted to resile from the statement - otherwise also, husband is
under an obligation to maintain the children- petition dismissed. Title: Manish Ghai son of Sh
Surinder Ghai Vs. Nancy Ghai wife of Sh Manish Ghai Page-640

Protection of women for Domestic Violence Act, 2005- Section 12- Marriage between parties
was solemnized on 26.11.2007- a daughter was born on 17.11.2008- husband used to threaten
to kill her unborn child and oust her from her matrimonial home- she was compelled to take
shelter in her parent’s home- she filed a petition seeking maintenance and rent for separate
residence- respondent denied the factum of marriage- trial Court awarded the maintenance of Rs.
1200/- per month and Rs. 700/- per month as rent of the residence- an appeal was preferred,
which was dismissed- held, in revision that petitioner had examination herself to prove her
version- her version was corroborated by her witnesses- version of the respondent is self
contradictory- plea of the petitioner that she was married to the respondent and had given birth
to a daughter was duly proved- it was also proved that respondent had treated the petitioner with
cruelty- maintenance and rent awarded by Court cannot be said to be excessive- petition
dismissed. Title: Tej Ram Vs. Prem Lata Page-14

Protection of Women from Domestic Violence Act, 2005- Section 21- Marriage between the
parties was solemnized as per Hindu Rites and Custom- a male child was born — wife filed an
application against the husband- husband filed an application seeking permission to meet his
minor son, which was allowed- wife filed an appeal, which was dismissed- held, that Court can
grant temporary custody of any child or children to the aggrieved person, i.e. mother or the
person making an application on her behalf- custody of child was already with mother- father had
sought visitation right to see his son, which right was granted to him by the Magistrate- in case
of denial of visitation right to father, child would be deprived of father’s love and affection- father
cannot be forced to seek remedy under Guardians and Wards Act or Hindu Minority and
Guardianship Act, because it would lead to multiplicity of proceedings- the endeavour of the
Court should be to cut-short the litigation- petition allowed- order passed by Sessions Judge
quashed and order passed by Judicial Magistrate restored. Title: Sandeep Kumar Thakur Vs.
Madhubala Page-273

‘S’

Specific Relief Act, 1963- Section 13- Plaintiffs filed a civil suit for restraining the defendants
from interfering with the suit land- it was pleaded that plaintiffs had purchased the suit land
from one D for a consideration of Rs. 24,300/- possession of whole land except one small field
was delivered to the plaintiffs - defendants took the possession of the suit land forcibly-
defendants denied the sale of the suit land in favour of the plaintiffs- it was asserted that D was
not competent to sell the suit land as it was in excess of the permissible limits under the
provisions of the H.P. Ceiling Act- defendants are in possession of 13-13 bighas of land as tenants
since the time of their father- they have constructed four shops at the cost of Rs. 25,000/ -- suit
was partly dismissed by the trial Court- an appeal was preferred, which was partly allowed- held,
in second appeal that plaintiffs have acquired title of the suit land by sale deed- Courts had held
defendants to be in possession of 13-13 bighas of land — the Land Reforms Officer had also found
that predecessor-in-interest of the defendants was holding the land as a tenant and the land was
given to him in lieu of personal services - proprietary rights were conferred upon the predecessor
in interest of the defendants - Civil Court does not have jurisdiction to go into question of
conferment of proprietary rights- the appeal dismissed and the judgment and decree of Appellate
Court confirmed. Title: Ramesh Rattan and another Vs. Jeet Singh (through LRs) and others
Page-100

Specific Relief Act, 1963- Section 15- Plaintiff filed a suit for possession claiming that
defendants had encroached upon the suit land- suit was opposed by the defendants by filing a



- 46 -

reply denying the contents of the plaint- suit was decreed by the trial Court- an appeal was filed,
which was dismissed- held, in second appeal that defendants had purchased the land from the
plaintiff- he had encroached upon the suit land, which fact was established by demarcation
report- it was contended that Local Commissioner was not examined and no reliance could have
been placed on the report- no evidence was led by the defendants in support of the objection-
demarcation was conducted in accordance with law- appeal dismissed. Title: Kuldeep Chand Vs.
Satya Devi and another Page-26

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for declaration pleading that
they are owners in possession of the suit land- half share of the suit land was owned by
predecessor-in-interest of the plaintiffs and remaining half share was owned by M- M mortgaged
his share with the predecessor-in-interest of the plaintiffs- mutation was sanctioned to this effect-
mortgage was never redeemed either by M or by his successors- the right of redemption was
extinguished by efflux of time and the plaintiffs became owners of the suit land - the land has
been wrongly shown in the ownership and possession of S — hence, the suit was filed for seeking
the declaration- the defendant denied the averments of the plaint- the suit was decreed by the
trial Court- an appeal was filed, which was allowed and the case was remanded to the trial Court-
again the suit was decreed- an appeal was filed, which was dismissed — held, in second appeal
that an issue regarding the lack of jurisdiction was framed by the trial Court which was not
pressed, therefore, it is not permissible to raise the question of jurisdiction in the second appeal-
further, the suit was filed regarding the declaration of the right of a person which falls exclusively
within the jurisdiction of the Civil Court- the suit land was shown to be in the ownership and
possession of M, who had mortgaged it with the predecessor-in-interest of the plaintiffs- plaintiffs
are in continuous possession of the suit land since then M had not redeemed the mortgaged at
any point of time- even successors of M had not filed an application for redemption, therefore,
Courts had rightly decreed the suit- appeal dismissed. Title: State of H.P. Vs. Ramswaroop & Ors.
Page-666

Specific Relief Act, 1963- Section 34 and 38- A civil suit was filed for declaration pleading that
suit land was joint and ancestral of the plaintiff and defendant No. 1- plaintiff was coparcener,
who had right by birth- defendant No. 1 had relinquished the suit property in favour of defendant
No. 2 without legal necessity- suit was dismissed by the trial Court- an appeal was preferred,
which was dismissed- it was contended in second appeal that DW-1 had admitted the nature of
the suit land, however, he had only admitted that suit land was earlier owned by S and thereafter
by N and S- no document was placed on record to show that suit land was ancestral and
coparcenary qua the plaintiff- relinquishment deed was executed by defendant No. 1 in favour of
defendant No. 2 as he and his family members were looking after the defendant No. 1 as well as
his land- Courts had rightly held that plaintiff had failed to prove the ancestral and coparcenary
nature of the property- appeal dismissed. Title: Raj Kumar Vs. Rumalo Devi and others Page-392

Specific Relief Act, 1963- Section 34 and 38- Plaintiff filed a civil suit for declaration and
injunction pleading that suit land was earlier recorded in the ownership of Sarkar Daulatmadar
and in possession of Mahkma District Board- land was sold to J by His Highness by way of oral
sale- J constructed a building on the suit land- land was sold by successor of J, M and,
predecessor-in-interest of the plaintiffs No. 1 to 3- entry showing the State of Himachal Pradesh
as owner of the suit land is illegal, inoperative and void- suit was partly decreed by the trial
court- an appeal was preferred, which was dismissed- held, in second appeal that there is no
material on record to show that suit land was purchased by J by way of oral sale- no recent entry
was recorded regarding the ownership of J- adverse possession pleaded in the alternative also
could not be proved- moreover, suit could not have been filed on the basis of adverse possession-
appeal dismissed. Title: Amit Garg and others Vs. The State of Himachal Pradesh and others
Page-450
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Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a civil suit for declaration to the
effect that exparte judgment and decree obtained by defendant was illegal, null and void and not
binding upon the plaintiffs- it was pleaded that M, predecessor-in-interest of the plaintiffs had
purchased the suit land from one J by registered sale deed- gate and boundary wall were
constructed by M- exparte proceedings against M were illegal, since, he was not duly served and
decree was obtained by mis-representation and suppression of material facts- suit was dismissed
by the trial Court- an appeal was preferred, which was also dismissed- held, in second appeal
that Collector Settlement had changed the nature of the suit land from Banjar Kadim to Gair
Mumkin Sehan- defendant challenged this entry by filing a civil suit, which was decreed exparte-
plaintiffs had not led any cogent evidence to prove that decree was obtained by playing fraud on
the Court — predecessor in interest of the plaintiffs was served by way of publication- he did not
appear to contest the suit- plaintiffs have taken a plea of adverse possession and the suit cannot
be filed on the basis of adverse possession- Courts had rightly appreciated the evidence- appeal
dismissed. Title: Lajya Devi and others Vs. The District Cooperative Union Ltd. Page-170

Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a civil suit for declaration and
injunction pleading that P was joint owner in possession of the suit land- he died issueless- he
had executed a Will in favour of the plaintiffs- defendant manipulated a forged Will in her favour-
defendant claimed to be the widow of deceased- she stated that Will was executed in her favour-
suit was decreed by the trial Court- an appeal was preferred, which was dismissed- held, in
second appeal that plaintiffs had successfully proved the Will- defendant was not able to dispel
the suspicious circumstances- execution of the Will in favour of the defendant was not proved-
Courts had decreed the suit on the basis of the Will of the plaintiff- there is no infirmity in the
same- appeal dismissed. Title: Muni Vs. Jhanku & Another Page-48

Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a civil suit seeking declaration and
permanent prohibitory injunction pleading that they are owners in possession on the basis of
natural succession being legal heirs of S- mutation attested in favour of deceased husband of the
defendant was wrong, null and void- defendant pleaded that her predecessor was sole owner in
possession on the basis of Will- suit was dismissed by the trial court- an appeal was preferred,
which was dismissed- held, in second appeal that legal heirs of S had given their no objection for
attestation of mutation on the basis of Will- plaintiff again preferred an appeal before A.C. 2nd
Grade and gave her no objection- Will always remained in the custody of plaintiff No. 1- it was not
case of the plaintiff that Will was outcome of fraud and undue influence- appeal dismissed. Title:
Brahmi Devi and others Vs. Bavita Devi Page-461

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit seeking declaration that suit land
was owned and possessed by G, father of the plaintiff- defendant was adopted by N in accordance
with the custom- he has no right over the land owned by G- suit land is in possession of the
plaintiff and the defendant has abandoned his right over the same- defendant denied his adoption
by one N- he claimed that he is owner in possession of half share of the land- suit was dismissed
by the trial Court- an appeal was filed, which was allowed- held in second appeal that G had left
behind three sons D, defendant and the plaintiff- mutation of inheritance was sanctioned in
favour of all the sons- D remained unmarried and his estate was mutated in favour of the plaintiff
and defendant on his death- a judgment was passed by District Judge, Hoshiarpur declaring that
defendant was adopted by N — according to customary law, an adopted son does not succeed to
his natural father- mutation of inheritance was wrongly sanctioned in favour of the defendant-
Appellate Court had rightly allowed the appeal- appeal dismissed. Title: Bhagat Ram died
(through LR) Vs. Soma Devi and others Page-80

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit for declaration, permanent
prohibitory injunction and mandatory injunction pleading that his grandfather M had migrated
from District Ambala- he started business which was carried by his son and thereafter by his
grandson — partition had taken place between grandsons, in which suit land had fallen to the
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share of S, father of the plaintiff- S disappeared in 1979 and was presumed to be dead- plaintiff
became owner in possession of the suit land- suit land could not have been alienated except for
legal necessity- defendants no. 1 and 2 started interfering with the suit land and it was found on
inquiry that suit land was alienated to P through registered sale deed- suit was dismissed by the
trial Court- an appeal was filed, which was also dismissed- held, in second appeal that
particulars of fraud and misrepresentation have to be given specifically - it is not enough to
allege fraud without stating particulars- pleadings of the plaintiff are deficient and the facts
constituting fraud or misrepresentation were not pleaded- suit was filed after 25 years of the
registration of the sale deed- mere mutation will not extend the period of limitation- partition had
taken place and the suit land was allotted to the S - appeal dismissed. Title: Rameshwar Dass
(deceased) through his LRs: Subhash Jain and others Vs. Dayawanti (deceased) through her LRs:
Manoj Bansal and others Page-847

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit pleading that G, M, J and D were
previous owners of the land- G mortgaged the suit land with the possession - mortgage was
redeemed - plaintiffs and proforma defendants had purchased the land from G- land was
mentioned as Shamlat Taraf Raja Khassa- consolidation authorities without any right to change
or convert the ownership of the land- suit was opposed by the defendants pleading that land had
vested in the State- Consolidation Authorities were competent to consolidate the holding and then
to divide it amongst the owners- suit was dismissed by the trial Court- an appeal was filed, which
was allowed- held, in second appeal that G and M etc. were recorded as owners of the suit land in
the jamabandi for the year 1955-56- Khasra No. 514 was recorded in the ownership of Shamlat
Taraf Raja Khassa but it was recorded in the possession of plaintiffs and proforma defendants-
subsequently, land was recorded in the ownership of the State and the possession of
Bartandarans- nature of land was also changed- there is an entry regarding redemption of
mortgage- there was no reason to record the ownership of the State and possession of
Bartandarans- entry was changed without hearing the plaintiffs and without any order a person
can challenge the revenue entries when he feels aggrieved- Appellate Court had rightly allowed
the appeal- appeal dismissed. Title: State of H.P. and anr. Vs. Govind Singh and ors. Page-129

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit pleading that he is owner in
possession of the suit land being legal heir of deceased R — mutation attested on the basis of the
Will stated to have been executed by R is wrong and illegal- deceased had left the village when he
was aged 12 years- his whereabouts are not known to any person for 60 years, therefore, he was
presumed to be dead- a false Will was propounded by the defendant- suit was opposed by filing a
reply pleading that Will was executed by R- land was partitioned by the Settlement Authority-
defendant is in possession of the suit land- suit was decreed by the trial Court- an appeal was
preferred, which was dismissed- held, that presumption regarding documents, which are thirty
years old, does not apply to a Will and the Will has to be proved in terms of Succession Act and
Evidence Act- Will was shrouded in suspicious circumstances- defendant was not able to dispel
those circumstances- Will was rightly held to be not proved- appeal dismissed. Title: Hans Raj Vs.
Ramesh Chand and others Page-582

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for declaration pleading that he
along with proforma defendants are co-owners in possession of the suit land- mutation
sanctioned in favour of the predecessor-in-interest of the defendants was illegal, null and void-
suit was decreed by the trial Court- an appeal was preferred, which was dismissed- held, in
second appeal that H was owner in possession of the suit property — father of plaintiffs and father
of defendants are sons of late H- no evidence was led to prove family settlement-no daily diary
report was lodged with the patwari to prove that family settlement was given effect in the revenue
record- limitation begins to run not from the date of the entry but from the date when a person
feels aggrieved by the entry — thus, suit was within limitation. Title: Chaman Singh & ors. Vs.
Prabhat Singh & anr. Page- 57
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Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for seeking declaration that they
were in possession of the suit property as non-occupancy tenants and had become owners after
the commencement of H.P. Tenancy and Land Reforms Act- defendant denied the tenancy of the
plaintiff and claimed that he was the tenant- proprietary rights were rightly conferred upon the
defendant- suit was dismissed by the trial Court- an appeal was filed, which was also dismissed-
held, in appeal that dispute was between two tenants and the jurisdiction of the Civil Court was
not barred- name of the father of the plaintiff was recorded as tenant in the year 1964-65 which
continued till 23.4.1971- earlier suit land was shown in the ownership and possession of A-
owners had not challenged the entry nor had they appeared before the trial Court to challenge the
same- no order for recording defendant No. 1 as gair maurusi was placed on record- application
to bring on record the proceedings of Revenue Court was rightly dismissed, as proceedings were
initiated after filing the suit- appeal dismissed. Title: Prita Vs. Baldev Singh & ors Page-595

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for restraining the defendant
from interfering with their possession and to remove construction over the parts of the land and
to restore the possession pleading that plaintiff No. 1 is owner of the suit land and defendant was
appointed as Manager- defendant failed to produce the register containing the inventory of the
property qua income and expenditure - plaintiff No. 1 terminated the agency of the defendant and
asked him to hand over the charge of the property- defendant had constructed structure without
the consent of the plaintiffs - suit was partly decreed by the trial Court- an appeal was preferred,
which was dismissed- held, in second appeal that oral evidence does not prove that defendant
was appointed as Manager — witnesses examined by the plaintiffs are either interested witness or
they do not inspire confidence- appointment letter was not produced on record — PW-1 also
admitted in cross-examination that his servant used to collect rent from the defendant- witnesses
of the defendant also proved that defendant was tenant- it was also established on record that
plaintiffs used to receive galla batai from the defendant- defendant was tenant who has become
the owner after the commencement of H.P. Tenancy and Land Reforms Act — Appellate Court had
given perverse findings and had misconstrued, misread and misinterpreted the pleadings of the
parties as well as the evidence- appeal allowed - judgment and decree passed by the Appellate
Court set aside and that of the trial Court affirmed. Title: Shiv Ram (since dead) through LRs. Vs.
Partap Singh (since dead) through LRs & others Page-722

Specific Relief Act, 1963- Section 34- Plaintiffs filed a suit for declaration that they are owners
of the property left behind by late H- they came to know that mutation was attested in favour of
the defendants- defendants pleaded that deceased had made a specific statement that plaintiff
no. 1 was not his son and he had no claim over him before the Court- suit was decreed by the
trial Court- an appeal was preferred, which was dismissed- held, in second appeal that H was
married to M but he had disputed the paternity of plaintiff No. 1- however, there is irrebuttable
presumption regarding the legitimacy of the child born during the continuance of a valid
marriage- plaintiff No. 1 was not party to the matrimonial proceedings- decree of divorce was
passed on the basis of statements of the parties but there was no proof of recognized custom of
divorce - decree is contrary to law and will not operate as res judicata- plaintiffs came to know
about the wrong revenue entries in the year 1994- suit was also filed in the year 1994 and is
within limitation- appeal dismissed. Title: Lekh Ram deceased, through his LRs. & others Vs.
Vidya Sagar and Another Page-835

Specific Relief Act, 1963- Section 34- The suit land was owned by N, the husband of the
plaintiff- plaintiff inherited the same on his death- revenue entries are in the name of brother of
the plaintiff- plaintiff made an application to Land Reforms Officer for correction of the entries —
the application was partly allowed directing the correction of 2/3rd share and observing that
plaintiff can file a suit for remaining 1/3rd share — the suit was opposed by the defendant- the
suit was dismissed by the trial Court- an appeal was preferred, which was allowed- held, in
second appeal that plaintiff had inherited the suit land from her previous husband L- she died
during the pendency of the appeal- the children of second husband are not entitled to inherit the
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suit land- plaintiff had lost her rights in the suit land on her re-marriage prior to commencement
of Hindu Succession Act- the suit land was required to be recorded in the ownership and
possession of her previous husband L or that of her father-in-law - therefore, neither the
successors of the plaintiff nor the defendant is entitled to succeed to the land — direction issued to
the Deputy Commissioner to mutate the land in favour of legal heirs of L and in the absence of
the legal heirs to initiate the proceedings for escheat. Title: Ishwar Dass Vs. Neem Dassi deceased
through her LRs Shesh Ram and others Page-946

Specific Relief Act, 1963- Section 34, 38 and 39- Plaintiff filed a civil suit for declaration,
possession and injunction pleading that G was father of plaintiff No. 1, proforma defendant and
one S- plaintiff No. 2 was sister of G- G, S and plaintiff No. 2 were owners in possession of the
suit land- G had mortgaged his share to predecessor-in-interest of the defendants No. 1 to 4 -
revenue petition was filed for redemption, which was dismissed on the death of G- suit was
decreed by the trial Court- an appeal was preferred, which was dismissed- held, in second appeal
that mortgage was proved by Rojnamcha Vakyati - possession was delivered to predecessor-in-
interest of the defendants- defendants had failed to prove their adverse possession- suit was filed
within a period of 30 years and is within limitation- petition before revenue Authorities was
summary in nature and will not bar the civil suit- appeal dismissed. Title: Sardar Singh and
another Vs. Puran Chand and others Page-479

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit for injunction pleading that suit
land was jointly owned and possessed by the plaintiff and her son - defendant was threatening to
raise construction on the suit land without any right to do so- suit was dismissed by the trial
Court- an appeal was preferred, which was dismissed- held, in second appeal that no tatima of
the suit land was filed- suit land was not got demarcated before filing the suit- plaintiff was not
even aware of the khasra number of the suit land- PW-2 admitted that latrine of the defendant
was constructed within his property- plaintiff had alleged that construction was raised on her
land - therefore, burden was upon her to prove this fact- a Local Commissioner cannot be
appointed to collect the evidence, especially when Court was satisfied on the basis of material
that no construction was raised- appeal dismissed. Title: Roshni Devi Vs. Man Chand Page-418

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit for restraining the defendant from
interfering with the suit land pleading that plaintiff had purchased the suit land to the extent of
one biswa — defendant is interfering in the possession of the plaintiff without any right do so - suit
was decreed by the trial Court-an appeal was preferred, which was allowed- held, in second
appeal that defendant had categorically deposed that he had not encroached upon the land of the
plaintiff- plaintiff stated that he had taken demarcation but no copy of the same was produced on
record- plaintiff was required to prove the encroachment, which he had failed to do- Appellate
Court had rightly appreciated the evidence- appeal dismissed. Title: Uma Dutt Vs. Goverdhan
Dass Page-219

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit for seeking permanent
prohibitory injunction for restraining the defendant from interfering in the flow of water for
irrigation purpose- it was pleaded that land of the plaintiff was being irrigated from the source
named Jaral Bain- defendants threatened to tap the water of source forcibly and without consent
of the plaintiff- suit was opposed by filing a reply pleading that water source is owned and
possessed by State of Himachal Pradesh- Department was going to dig the well in Khasra No. 283
on the request of the public at large- plaintiff cannot restrain the owner from digging well in their
land- suit was dismissed by the trial Court- an appeal was preferred, which was also dismissed-
held, in second appeal that no prescriptive right can be acquired regarding the water flowing in
underground channel- there was no evidence that by tapping the water, plaintiff would be
deprived of the use of the water for irrigating his land- injunction was rightly refused in these
circumstances- appeal dismissed. Title: Paras Ram Vs. State of Himachal Pradesh and others
Page-30
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Specific Relief Act, 1963- Section 38- Plaintiff filed a suit for permanent prohibitory injunction
for restraining the defendants from interfering with the suit land- it was pleaded that suit land
was allotted to the plaintiff in partition- defendants started interfering with the suit land without
any right to do so- defendants pleaded that they had purchased 1/4th share of J and S and were
put in possession- the suit was decreed by the trial Court- an appeal was preferred, which was
dismissed- held, in second appeal that J and S had filed a civil suit claiming ownership and
possession but the suit was dismissed- therefore, it was not permissible for them to put the
defendants in possession — it was duly proved that joint land was partitioned and plaintiff was
put in possession- the Courts had rightly appreciated the evidence- appeal dismissed. Title: Lekh
Raj & ors. Vs. Inder Dev Page-93

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit seeking permanent prohibitory
and mandatory injunction pleading that they are son and daughter of defendant No. 1- suit land
is ancestral in nature- defendant No. 1 threatened to alienate the suit land and to raise
construction on the same- defendants denied the claim of the plaintiffs — the suit was decreed by
the trial Court- an appeal was preferred, which was dismissed- a second appeal was preferred,
which was allowed and the case was remanded to the Appellate Court- the District Judge allowed
the appeal- held, in second appeal that as per the record defendant No. 1 is recorded to be father
of the plaintiffs- there is no evidence of divorce and the plaintiffs are to be presumed to be the
legitimate children of defendant No. 1- the nature of the suit land was proved to be ancestral-
injunction can be granted against the manager in case of waste or ouster — there is nothing on
record to show that sale is to be made for legal necessity — defendant No. 1 has disowned the
plaintiffs and will oust them from the ancestral land as well- the Appellate Court had wrongly
allowed the appeal- appeal allowed judgment and decree passed by the Appellate Court set aside
and that passed by trial Court restored. Title: Kuldeep Kumar & another Vs. Ishwari Parshad &
others Page-988

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit seeking injunction pleading that
they are owners in possession of the suit land and defendant started raising construction of
Gharat forcibly without any right to do so- suit was dismissed by the trial Court- an appeal was
preferred, which was allowed- held, in second appeal that PW-4 had found the encroachment of
0-0-9 Biswansis on the land of the plaintiffs - defendant could not explain on which khasra
number gharat was constructed by him- DW-3 admitted that Gharat was constructed over the
land of the plaintiffs- plaintiffs have proved the encroachment on the suit land- defendant could
not prove the plea of adverse possession- Appellate Court had rightly appreciated the evidence-
appeal dismissed. Title: Darsho Ram Vs. Nidhia and another Page-138

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for permanent prohibitory
injunction pleading that they are owners in possession of the suit land- defendants started
interfering with the same without any right to do so- suit was decreed by the trial Court- an
appeal was preferred, which was dismissed- held, in second appeal that plaintiffs and their
witness had specifically stated that plaintiffs are owners in possession of suit land and
defendants are interfering with the same without any right to do so- defendants relied upon the
judgment but the judgment does not show that plaintiffs were restrained - version of the plaintiffs
that they are owners in possession and defendants are stranger has to be accepted- Courts had
rightly decreed the suit- appeal dismissed. Title: Majalsi & Others Vs. Zulmi Ram (since deceased)
through his LRs Page-37

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for permanent prohibitory
injunction pleading that their predecessor-in-interest, D was in possession of the suit land as
tenant at will- his tenancy right was inherited by the plaintiffs- they became owners on the
commencement of H.P. Tenancy and Land Reforms Act- defendants had filed a wrong application
for correction of wrong entry pleading that predecessor-in-interest of the plaintiffs, D had
surrendered /relinquished his tenancy rights- suit was opposed by filing a reply denying the
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contents of the plaint and pleading that D had surrendered the tenancy in the year 1959- he was
not the tenant thereafter- suit was dismissed by the trial Court- an appeal was filed, which was
allowed- held, in second appeal that defendants had not given the date when they came into
possession- application for bringing on record certain documents were filed but it was not shown
that these documents could not be traced earlier despite exercise of due diligence- application
was filed to fill up the lacuna and was rightly dismissed- it was for the Revenue Authorities to
carry out necessary correction after the death of D- no evidence was led to prove that D had
relinquished /surrendered his rights over the suit land- tenancy has devolved upon the plaintiffs -
landlord-tenant relation never came to an end in the year 1959- plaintiffs became owners on the
commencement of H.P. Tenancy and Land Reforms Act automatically- appeal dismissed. Title:
Dile Ram (since deceased through LRs Tikam Devi & ors.) Vs. Sidhu Ram & ors. Page- 636

Specific Relief Act, 1963- Section 5- Plaintiff filed a civil suit for possession and mesne profit
pleading that he had purchased the property by sale deed and defendants had illegally opened
the lock of the suit property- a criminal complaint was filed against them- suit was decreed by the
trial Court for possession and for the recovery of Rs. 15,200/- along with interest @ 9% per
annum- two appeals were filed before the Appellate Court- Appellate Court decreed the suit for
recovery of Rs. 51,200/-- held, in second appeal that plaintiff has been recorded in the ownership
column of the suit property- names of the defendants have neither been recorded in the
ownership column nor in the possession column- sale deed was duly proved- title of the
defendants was not established- there was nothing on record to show that defendants are
owners- Appellate Court had rightly decreed the suit- appeal dismissed. Title: Khem Chand son of
late Sh. Prem Dutt and another Vs. Prem Lal Bhambra son of Gopal Dass Page-163

Specific Relief Act, 1963- Section 5- Plaintiff filed a civil suit for possession pleading that
plaintiff had purchased the same for consideration of Rs. 70,000/-- one temporary Dhara was
constructed on a portion of land, whereas rest of the land was vacant- predecessor-in-interest of
the defendants entered into an agreement to purchase the suit land but he was not an
agriculturist and was not competent to purchase the property- agreement was declared to be void
in a civil suit- possession of the defendants was illegal, hence, suit was filed for possession along
with mesne profits- suit was partly decreed by the trial Court- an appeal was preferred- cross
objections were filed, which were allowed and the suit was decreed for recovery of Rs. 68,000/ -
along with future interest @ Rs. 50 per day till possession- held, in second appeal that agreement
was held to be not enforceable in view of Section 118 of H.P. Tenancy and Land Reforms Act-
possessors could not have been ejected except in accordance with the law- no appeal was filed
against the judgment and decree- plaintiff being owner is entitled for possession of the land and
mesne profit @ Rs. 50/- per day cannot said to be excessive — judgment passed by the Court
below calls for no interference- appeal dismissed. Title: Krishna Devi and others Vs. Raj Kumari
Page-140

Specific Relief Act, 1963- Section 5- Plaintiff filed a civil suit seeking possession of the suit land
pleading that he is successor of P- defendant had taken illegal possession of the suit land on the
basis of Will, stated to have been executed by P- no Will was executed by the deceased- suit was
decreed by the trial Court- an appeal was filed, which was dismissed- it was held by the Courts
that original Will was not proved at the time of examination of the witnesses- held, in second
appeal that original Will was submitted to Sub Judge 1st Class but was not exhibited- application
to lead additional evidence was filed, in which it was prayed that witnesses be recalled for proving
the original Will, which was not exhibited and whose photocopy was exhibited — another
application for leading additional evidence was filed, in which it was stated that Will could not be
exhibited due to mistake of Lower Court, which is not correct- original Will was not exhibited at
the time of examination of the witness and the findings recorded by the Court that original Will
was not proved on record cannot be said to be perverse- appeal dismissed. Title: Kuldeep Chand
and another Vs. Bhagi Rath Page-588



-53-

Specific Relief Act, 1963- Section 5- Plaintiffs filed a civil suit for seeking possession of the land
pleading that they are owners and defendants are in possession without any right to do so- they
were asked to deliver the possession but in vain- suit was opposed by filing a reply pleading that
their predecessor was recorded in possession and defendants are in possession since then -
earlier a suit was filed by the plaintiffs, which was dismissed- defendants have become owners on
the commencement of H.P. Tenancy and Land Reforms Act- suit was dismissed by the trial Court-
an appeal was preferred, which was allowed - held, in second appeal that Assistant Collector 2nd
Grade had held the predecessor-in-interest of the defendants to be a tenant - he was not
competent to decide the dispute under Section 104(4) and his order is nullity- defendants have
not proved that any rent was paid to the landlord- tenancy is a bilateral act and will not come
into existence without payment of rent - copy of the plaint in earlier suit was not filed- order
made in favour of predecessor-in-interest of the defendant is nullity and without jurisdiction-
Appellate Court had rightly allowed the appeal- appeal dismissed. Title: Padama @ Mathra Devi &
ors. Vs. Bhagat Ram & ors. Page-389

Specific Relief Act, 1963- Section 6- Plaintiffs filed a civil suit for restoration of the possession
and for permanent prohibitory injunction for restraining the defendants from using any portion of
the cabin by making additions and alterations- it was pleaded that plaintiffs were put in
possession — plaintiff No. 1 had gone out of station and when he returned, he found that locks
were changed- suit was dismissed by the trial Court- held, that plaintiff had not disclosed the
name of the employee who had told him about the possession- plaintiff No. 3 had left the country-
FIR was registered after 6 days — trial Court had rightly come to the conclusion that plaintiff No. 3
had delivered the possession and it was not a case of forcible dispossession- petition dismissed.
Title: M/S Bhai Karam Singh & Co. & ors. Vs. Raminder Pal Singh & ors. Page- 477

‘w’

Workmen Compensation Act, 1923- Section 5- Deceased was working as labourer- he met with
an accident during the course of his employment- claim petition was filed by his parents-
petitioners claimed that wages of the deceased were Rs. 4,500/- per month, whereas, according
to respondent No. 1, wages of deceased were Rs. 2,400/- per month- compensation of Rs.
5,52,366/- along with interest was awarded- aggrieved from the order, present appeal has been
filed- held, that employer had not stepped into the witness box to prove that income of the
deceased was Rs. 2,400/- per month- witnesses of the petitioner stated that income was Rs.
4,500/- per month- in these circumstances, Commissioner had correctly assessed the income as
Rs. 4,500/- per month- insurer was directed to pay penalty, whereas, liability is that of the
employer- appeal allowed and respondent No. 1 directed to pay the penalty. Title: The Oriental
Insurance Company Vs. Deeno & ors. Page-158
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE VIVEK
SINGH THAKUR, J.

State of Himachal Pradesh ...Appellant
Versus
Vijay Kumar ...Respondent

Criminal Appeal No. 4072 of 2013
Reserved on : 24.06.2016
Date of Decision: 01.08.2016

Indian Penal Code, 1860- Section 306 and 498-A- Deceased was married to the accused for 17-
18 years prior to the commission of suicide by her- relationship between the parties was cordial
for 8-10 years but the accused started harassing and torturing the deceased by giving beating to
her under the influence of liquor- deceased committed suicide- accused was tried and acquitted
by the trial Court- held, in appeal that allegations levelled by the prosecution witnesses are
general in nature, which are not sufficient to hold the accused guilty of cruelty - accused and
deceased were living together for 17-18 years and they were blessed with one son and one
daughter — matter was never reported to Police, Panchayat or any other Authority- a single
instance of quarrel, 2-3 days prior to the commission of suicide will not amount to cruelty - words
uttered in quarrel or anger cannot be termed as cruelty sufficient to drive a person to commit
suicide- instigation to commit suicide was also not established- trial Court had taken a
reasonable view while acquitting the accused- appeal dismissed. (Para-4 to 23)

For the appellant : Mr. Neeraj Kumar Sharma, Deputy Advocate General.
For the respondent : None.

The following judgment of the Court was delivered:

Vivek Singh Thakur, Judge.

Aggrieved by acquittal of respondent/accused vide judgment, dated 01.05.2013,
passed by learned Additional Sessions Judge-II, Kangra at Dharamshala, District Kangra, H.P. in
RBT Sessions Case No. 75-G/VII/2010/2009 in case FIR No. 168/2007 registered under Sections
498-A and 306 of Indian Penal Code, in P.S. Jawalamukhi, District Kangra, the State has
preferred present appeal.

2. In present case, deceased Krishna Devi was married with respondent Vijay
Kumar about 17-18 years prior to committing suicide by her. Couple was blessed with one son
and a daughter out of their wedlock. As per prosecution story after marriage relation of husband
and wife were cordial for 8-10 years. Thereafter respondent had started harassing and torturing
deceased by giving beatings under influence of liquor and by not providing any maintenance to
her. Due to harassment and maltreatment by respondent, deceased had committed suicide on
23.10.2008. Respondent had telephonically informed his father-in-law about death of deceased.
On the basis of statement of father of deceased FIR under Sections 498-A and 306 IPC was
registered. After completion of investigation challan was presented in the Court and respondent
was charge sheeted under Sections 498-A and 306 IPC. On conclusion of trial respondent has
been acquitted by trial Court.

3. We have heard learned counsel for parties and also have gone through record.

4. PW-1 Gian Chand father of deceased had deposed that his deceased daughter
was married with Vijay Kumar about 17-18 years back and they were blessed with two children.
After 8-10 years of marriage, respondent had left his job and had come to his house. He had
stated that respondent was not paying any maintenance to his daughter and had started beating



her. On reporting matter to Panchayat, a compromise was effected between parties on
intervention of Panchayat, but after few days, respondent had again started beating his daughter
which was telephonically conveyed to him by his daughter. Thereafter, his wife (mother) of
deceased had visited to advise respondent. He had further stated that about two years back at
about 8.00 pm respondent informed about death of his daughter on telephone whereupon they
informed the police and gone to house of respondent where they found that deceased had
committed suicide by consuming poison. He has alleged that deceased had consumed poison
because of torture of respondent.

5. PW-4 Rajender Kumar, real brother and PW-5 Ranjeet Singh cousin had stated
that after marriage respondent used to beat and torture their sister and she used to tell them
about this. They had not stated even a single instance of torture, beating or harassment and also
not about any reason for beating deceased by respondent.

6. PW-6 Madan Lal (Jija) and PW-8 Pritam Chand Cousin had also deposed in the
like manner except adding incident of quarrel between deceased and respondent at the time of
marriage of Vinod son of PW-6 Madan Lal.

7. In cross-examination, PW-1 Gian Chand, PW-4 Rajinder Kumar and PW-8 Pritam
Chand had admitted that after marriage, deceased and respondent had been visiting their houses
on every function. PW-1 and PW-8 had admitted that at the time of death of deceased and
thereafter her children were residing with respondent. PW-1 had also admitted that respondent
had left his job on account of old age and sickness of his parents. He had also admitted that
respondent used to drink on occasion of marriage function. He had stated that he had not made
any written complaint before Pradhan and police and no Panchayat had ever called respondent.
He had admitted that respondent deceased and their children had attended one marriage three-
four days prior to death of his daughter. PW-8 had stated that respondent had made a telephonic
call to PW-1 informing death of deceased by saying that he himself also was going to consume
poison.

8. PW-3 Chander Kanta was Ward Panch of Gram Panchayat Pihari. She was
declared hostile for resiling from her previous statement recorded by Police but in examination-
in-Chief she had stated that PW-15 Roshni Devi mother of respondent had come to her and told
that her daughter-in-law (Krishna deceased) and her son Vijay were saying to consume poison
and both of them would die. Thereupon, she had tried to contact Pradhan and had visited house
of respondent where Krishna was found lying dead in bed.

9. PW-9, Tarlok Chand, a Private RMP Practitioner, was called by PW-6 Madan Lal
to house on 21.10.2008 at about 8.30. PM by telling that respondent had consumed ‘Phenol’ but
on checking it was found that respondent had not consumed ‘Phenol’ but beer.

10. Allegations levelled by PW-1 PW-4, PW-5, PW-6 and PW-9 are general in nature
which cannot be treated sufficient to hold respondent guilty for cruelty under Section 498-A
and/or also to convict respondent under Section 306 of IPC.

11. Respondent and deceased were living together for 17-18 years and were blessed
with one son and one daughter and there was not even a single instance when matter was
reported to Police, Panchayat or any other Authority. Prosecution witnesses had also failed to
point out any specific instance of quarrel, harassment or beating to deceased by respondent.

12. A single instance of quarrel amongst couple in the marriage of son of PW-6 that
too 2-3 days prior to committing suicide by deceased cannot be treated as cruelty, harassment or
torture so as to force deceased to commit suicide. Prosecution has to establish that instigation by
respondent was so directly co-related and proximate with act of suicide that it could be safely
inferred that deceased had committed suicide only on account of such instigation. General
allegations of harassment and torture however strong may be do not made out any case of
abetment to commit suicide.



13. To prove cruelty subjected to deceased by respondent, prosuection has relied
upon statement of PW-1 Gian Chand father of deceased, PW-4 Rajender Kumar brother, PW-5
Ranjit Singh cousin PW-6 Madan Lal brother in law and PW-8 Pritam Chand cousin of deceased.
Prosuection has also examined PW-2 Arjun Singh son, PW-7 Usha Devi daughter and PW-15
Roshni Devi mother in law of deceased. Besides this, PW-3 Chander Kanta Ward Panch of Pihari
Panchayat has also been examined by prosuection.

14. PW-2 Arjun Singh, PW-7 Usha Devi and PW-15 Roshni Devi were declared
hostile on resiling from their statements recorded by police under Section 161 Cr. P.C. These
witnesses were subjected to cross examination by learned public prosecutor. These witnesses
were present in the house on the day on which deceased had committed suicide and were also
residing with deceased and respondent prior to day of incident. In their statements it had
emerged that respondent Vijay Kumar, deceased PW-2 Arjun Singh and PW-7 Usha Devi had
attended marriage of Vinod Kumar son of PW-6 Madan Lal brother in law of deceased (Jija) w.e.f.
18.10.2008 to 20.10.2008. On 21st October, 2008 some altercations had taken place between
husband and wife and respondent had pretended that he had consumed poison where upon
deceased had called PW-6 Madan Lal (her Jija), her sister Saroj and PW-9 Tarlok Chand, a private
RMP Practitioner. However, on check up it was fond that respondent had not consumed poison
but beer.

15. There is no specific incident on record indicating quarrel between husband and
wife amounting cruelty for which respondent could be held liable for subjecting deceased to
cruelty driving her to commit suicide. There is also no evidence of even general behaviour
attracting provisions of Sections 498-A and/or 306 IPC.

16. PW-2 had also admitted suggestions of Public Prosecutor that when his mother
started weeping, respondent had come there and said that if she would die then he would also
die.

17. On the basis of evidence, available on record it can only be said that there was
some quarrel between husband and wife on 21.10.2008 and both of them were expressing desire
to commit suicide but at the same time both of them were also trying to save each other as on
doubt of consumption of poison by respondent, deceased had called private RMP Practitioner
and her sister and brother-in-law (Jija) to save life of respondent. Respondent had also expressed
his desire to die in case of death of deceased.

18. The words uttered in quarrel or in spur of moment or in anger cannot be treated
as a cruelty driving a person to commit suicide. As discussed above, there is no allegation of
demand of dowry or any other valuable article of property nor there is any willful conduct of such
a nature as was likely to derive deceased to commit suicide. Therefore, there is no evidence to
convict respondent under Section 498-A IPC. Before parting with this case it is necessary to held
that observations of learned trial Court that ‘mere harassment by itself is not cruelty and it is
only when harassment is shown to have been given for the propose of coercing a woman to meet
the demand of dowry is cruelty’ is contrary to provision of law and cruelty can be there even in
absence of demand of dowry as provided in explanation (a) to Section 498-A. However, in present
case, there is no evidence to bring case under ambit and scope of explanation (a) and (b) in
proviso to Section 498-A IPC.

19. For convicting a person under Section 306 of IPC prosecution has to establish
that instigation by a person was so direct, co-related and proximate with the act of suicide that it
can be safely inferred that deceased had committed suicide only on account of such instigation.
Mere harassment or every quarrel between husband and wife would not constitute the offence
under Section 306 of Indian Penal Code. Mere fact that some quarrel had taken place between
deceased and respondent with threatening to each other to commit suicide cannot be treated as
abetment to commit suicide so as to attract conviction of respondent under Section 306 IPC.

20 In present case, prosecution evidence is lacking evidence so as to hold
respondent guilty under Sections 498-A and 306 of Indian Penal Code.



21. Prosecution has failed to prove any omission or commission on the part of
respondent beyond reasonable doubt so as to attract provision of Sections 498-A and Section 306
of Indian Penal Code.

22. Prosecution has failed to prove guilt of accused beyond all reasonable doubt and
there is no merit in the appeal. There is no illegality or perversity in impugned judgment.
Learned trial Court has appreciated evidence on record completely and correctly.

23. Allegations as made against respondent are not trustworthy, believable,
convincing and therefore cannot be treated as cogent, reliable and convincing to convict the
respondent under Sections 498-A and 306 of the Indian Penal Code.

24. The present appeal, devoid of any merit, is dismissed, so also the pending
applications, if any. Bail bonds, if any, furnished by the accused are discharged. Records of the
Court below be sent back forthwith.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

The H.P. State Forest Development Corp. & Anr.  ......... Petitioners.
Versus
Rosin & Turpentine Factory Employees Union & Anr.  ........ Respondents.

CWP No. 7931 of 2010.
Date of Decision:05.08.2016.

Industrial Disputes Act, 1947- Section 25- Rosin & Turpentine Factory Employees Union had
been demanding remote locality/special compensatory allowance at par with the Central
Government employees serving at different areas- this demand was not accepted by H.P. Forest
Corporation- a dispute arose, which was referred to Industrial Tribunal-cum-Labour Court,
Shimla- claim was allowed and corporation was directed to grant special compensatory
allowance- aggrieved from the order, present writ petition has been filed- held, that there are two
types of establishments in factory namely ministerial establishment and industrial establishment-
ministerial establishment is governed by the pay and allowances of the Himachal Pradesh
Government and Industrial establishment is governed by central pattern of pay scales and other
allowances- evidence of the Union proved that they are governed by the Central Government pay
pattern and allowances and have been getting remote locality/compensatory allowances on
Central Government pattern- earlier this allowance was not revised- plea that special
compensatory allowance was being paid unauthorizedly is not acceptable- Tribunal had rightly
passed the award on the basis of the evidence- finding of fact recorded by the Tribunal on the
basis of appreciation of evidence cannot be questioned in writ proceedings- petition dismissed.
(Para-10 to 22)
Case referred:
Bhuvnesh Kumar Dwivedi vs. M/s Hindalco Industries Ltd. 2014 AIR SCW 3157

For the petitioners: Mr. Prany Partap Singh,Advocate.
For the respondents: Mr. Nimish Gupta, Advocate, for respondent No. 1.

The following judgment of the Court was delivered:

Sandeep Sharma, J.

Petitioner being aggrieved with the award dated 27.07.2010 passed by Industrial
Tribunal-cum-Labour Court, Shimla, camp at Nahan in Reference No. 213 of 2002, has




approached this Court by way of instant petition filed under Article 226 of Constitution of India,
praying therein for following main relief:-

“a) That the award of the learned H.P. Industrial Tribunal-cum-Labour Court,
Shimla in Ref. No. 213 of 2002 in the reference titled The General Secretary,
Mazdoor Union Sharmik Sanghthan Biroja Factory, Nahan, District Sirmaour,
H.P. versus The General Manager, Rosin & Turpentine Factory, Nahan, District
Sirmaur, H.P. be quashed and set aside.

2. Briefly stated facts as emerged from the record are that Rosin & Turpentine
Factory Employees Union through its General Secretary, District Sirmaur (here-in-after to be
referred as 'Respondent-Union') have been demanding remote locality/special compensatory
allowance at par with the Central Government employees serving in/at different places in the
State of Himachal Pradesh like the employees of the Telephone Department, MES and Nahan
Foundry etc. Since H.P. Forest Corporation did not concede to the demand of the Respondent-
Union, dispute arose between Respondent-Union as well as petitioner and ultimately reference
was made to the Industrial Tribunal-cum-Labour Court, Shimla. Reference for adjudication sent
by the appropriate Government to the Industrial Tribunal-cum-Labour Court is as under:-

“Whether the workmen of Rosin & Turpentine Factory, Nahan are entitled to the
compensatory allowance w.e.f. 1.10.1985 as given by the Central Government to
its employee? If yes, from which date such allowance is admissible to workmen of
above Factory?”

“If not, then whether the workmen of above factory are entitled to the
compensatory allowance as given by the H.P. Government to its clerical staff? If so,
from which date such allowance is admissible?”

“If not, then what type of compensatory allowance the above workmen are entitled
to and from which date?”

3. Pursuant to aforesaid reference having been made to the Industrial Tribunal-
cum-Labour Court, Shimla, Respondent-Union filed statement of claim stating therein that in
Rosin & Turpentine Factory at Nahan (here-in-after to be referred as 'Factory) there are two types
of establishments (1) Ministerial establishment governed by the pay and allowances of the
Himachal Pradesh Government; (2) Industrial establishment comprising of the industrial workers
in the manufacturing process and governed by the central pattern of pay scales and other
allowances. Respondent-Union also stated in their claim petition that as far as members of the
respondent-Union are concerned they fall in the second category i.e. industrial establishment.
Respondent-Union also averred in their claim that the Government of India granted
locality/special compensatory allowance to the Central Government Employees posted at Shimla
and its suburbs @ Rs. 75/- per month (minimum) and Rs. 300/- (maximum) as per pay range of
the employees w.e.f. 1.10.1985 and the said allowance was increased to Rs. 150/- per month
(minimum) and Rs. 650/- maximum w.e.f. 1.1.1986 on the revision of the pay scales of the
Central Government employees. It also emerges from the claim petition that Central Government
employees posted at Kasuali had challenged the notification of the Central Government before
Central Administrative Tribunal (hereinafter referred to as “CAT') on the ground that same was
violative of Article 14 of the Constitution of India because the grant of such benefit only to the
employees posted at Shimla is discriminatory and in violation of 14 of the Constitution of India.
CAT allowed the aforesaid petition filed by Central Government Employees of Kasauli, as a result
of which, Central Government Employees posted at various places in H.P. also claimed the said
benefits and they were granted the benefits w.e.f. 1.10.1985. Respondent-Union also stated that
employees posted at Nahan also claimed the said benefit and they were also allowed the same.
Similarly, other employees posted in telephone department as well as civilians posted at the Army
Headquarters were also granted these benefits.

4. It is also averred in the claim petition that even the Nahan Foundry employees,
who were about 400 in number were also granted these benefits on having approached the



Administrative Tribunal. It is also averred that the Nahan Foundry employees were also governed
by the same terms and conditions as employees of the Factory, at Nahan were also governed by
the Central Government patterns of the pay scales and allowances before their services were
taken over by the HPPWD & IPH Departments. Respondent-Union also claimed that ministerial
establishment of the Factory has also got compensatory allowance at par with the H.P.
Government employees w.e.f. 1967 but the same has been denied to the workers of factory
establishment on the ground that they were governed by the Central Government pattern of pay
scales & allowances. In the aforesaid background, respondent-Union claimed that aforesaid
discrimination amounts to unfair labour practice and employees serving in the same
establishment cannot be discriminated on the ground of different establishments. Respondent-
Union claimed that when the special compensatory allowance was granted to the other Central
Government Employees posted at Nahan, they also approached the management for the grant of
the same but nothing was done and ultimately they approached Administrative Tribunal by way
of filing an O.A., which was sent to Managing Director as a representation of the petitioner. But
Managing Director failed to accept the request of the respondent-Union and as such Union was
to approach learned Industrial Tribunal-cum-Labour Court by filing application under Section
33-C(2) of the Industrial Disputes Act, 1947, but the same was dismissed on the ground that
matter could have been agitated by way of dispute. Accordingly, respondent-Union further
claimed that since member of Union are also governed by Central pattern of pay scales and other
allowances, they cannot be denied the said benefits but they are entitled to the benefits of special
compensatory allowance at par with the Central Government employees posted at Nahan w.e.f.
1.10.1985. Petitioner also claimed that in the application filed under Section 33-C(2), General
Manager had admitted that the Factory establishment is also governed by the central pattern of
pay scales and other allowances at par with the other Central Government Employees. In the
aforesaid background, respondent-Union requested the management to pay remote
locality/special compensatory allowance to the members of the petitioner at par with other
Central Government employees w.e.f. 1.10.1985 @ Rs.75/- to Rs.300/- per month upto
31.12.1985 as per their pay ranges and Rs. 150/- to Rs. 650/- w.e.f. 1.1.1996 with all
consequential benefits.

S. Present petitioner by way of detailed reply refuted the claim of the respondent-
Union on the ground of maintainability, cause of action and that the members of the Union are
not workmen as per the Act. Similarly, on merits, respondent-department claimed that employees
of the Factory are not at par with the Central Government employees because they are governed
by the pay scale pattern, at par with the Ministry of Railways as per Clause 32 of the Standing
Order. Respondent also averred that ministerial staff working in the factory is governed by the
pay scale of the H.P. government and compensatory allowance, as given by the H.P. government,
is also being given to them. Respondent further stated that since the Factory workers are on the
pattern of Railway workshop for the purpose of pay/allowances, compensatory allowance cannot
be given to them. Respondent further stated that as far as special compensatory allowance is
concerned, the same is not admissible to the employees of workshop staff. As per respondent,
Ministry of Finance, Department of Expenditure, Government of India had issued notification
dated 31.5.1991 for the grant of special compensatory (remote locality) allowance to only the
Central Government employees posted in H.P. within the various pay ranges and as such workers
of factory are drawing remote locality allowance w.e.f. May, 1991 and revised rates from 1.8.1997.
As per respondent, all the benefits in terms of notification are meant for Central Government
Employees, whereas members of respondent-Union are employees of State Forest Corporation,
drawing pay and allowances on the pattern of Railway Workshop and as such no allowance, as
being claimed by them, can be granted to them. Industrial Tribunal-cum-Labour Court on the
basis of pleadings framed following issues:-

“l. Whether the workmen are entitled to the compensatory allowance as given by
the Central Government to its employees or at par with State Government clerical
staff or any other type of compensatory allowance?  OPP

2. If yes, from which date and to what amount the workmen are entitled? OPP



3. Whether the claim of the petitioners is not maintainable in view of objections
raised from para 1 to 4 of preliminary objections? OPP”

6. Learned Tribunal on the basis of oral as well as documentary evidence adduced
on record, allowed the claim of the petitioner and directed the Corporation to grant special
compensatory allowance to members of the union with its revision from time to time on the
pattern of Central Government Employees, as per their respective pay scales w.e.f. 1.10.1985.

7. Feeling aggrieved and dis-satisfied with the award dated 27.7.2010 passed by
Industrial Tribunal, present petitioner approached this Court by way of instant writ petition
praying therein relief as has been reproduced here-in-above.

8. Shri Pranay Partap Singh, counsel representing the petitioner vehemently argued
that the impugned award passed by Industrial Tribunal-cum-Labour Court, Shimla is not
sustainable as the same is based upon the mis-appreciation of the evidence adduced on record
completely ignoring the statements as well as documentary evidence placed on record by the
Department. It is also contended on behalf of petitioner that members of Union had been getting
special compensatory allowance at old rates previously because of bona-fide mistake on the part
of the petitioners and as such they were paid un-authorisedly and learned Tribunal failed to
acknowledge that it has come in evidence that earlier special compensatory allowance/remote
locality allowance was paid due to bona-fide mistake.

9. With a view to substantiate his arguments that impugned award is not based
upon the correct appreciation of the evidence adduced on record by the Department, Mr. Pranay
Partap Singh, counsel representing the petitioner made this Court to travel through the
statements of RW1 Swaran Singh, General Manager of Petitioner No. 2, wherein he categorically
stated that special compensatory /remote locality allowance was paid to the respondent-Union by
bona-fide mistake, un-authorisedly at local level. Mr. Pranay Partap Singh also contended that
Industrial Tribunal has fallen in grave error in not acknowledging the fact that petitioner No. 2 is
bound by Standing Order of the Factory. As far as service conditions are concerned, in Clause
32(a), it has been provided that pay and allowances of labour and supervisory staff would be as
per orders of Ministry of Railway issued for their workshop staff from time to time. The aforesaid
counsel also invited the attention of this Court to Ex. RB, wherein clarification was given by the
Railway workshop Jagadhari wherein, it has been stated that no compensatory allowance was
being paid to its employees. He also contended that nearest workshop Jagadhari does not pay
any special compensatory allowance/remote locality allowance to its employees and this
clarification was on record before the learned Tribunal in the shape of Ex. RB and in the aforesaid
background, he prayed for quashing of impugned award.

10. It clearly emerges from the record that there are two types of establishments in
factory i.e. Ministerial establishment and Industrial establishment. Ministerial establishment is
governed by the pay and allowances of the Himachal Pradesh Government and Industrial
establishment comprising of the industrial workers in the manufacturing process are governed by
the central pattern of pay scales and other allowances. As per petitioner, they are governed by pay
scale pattern at par with the Ministry of Railway. Petitioner has also stated that factory workers
are governed by the pay scale pattern at par with the Ministry of Railway and as far as the grant
of special compensatory allowance is concerned, factory workers are not entitled for the grant of
special compensatory allowance. And as such members of respondent-Union cannot be granted
special compensatory allowance as the same is not admissible as per the pay-scale pattern of
Ministry of Railway. PW1 Shashi Kant Kalia specifically stated before the learned Tribunal that
employees of factory were being paid remote allowances on the Central Government pattern @ Rs.
20/- per month (minimum) and Rs. 60 (maximum) as per the pay range of the employees but now
they are claiming this allowance w.e.f. 1.10.1985 on the Central Government pattern as is being
paid to the Central Government employees of the various departments such as MES, P&T, Army
Station Headquarters etc. Aforesaid PW1 also placed on record Ex. PW1/A, Ex. PW1/B & Ex. PW-
1/C, copies of notification issued by the Central Government as well as orders passed by Central
Administrative Tribunal, in the case of Central Government employees posted at Nahan Foundry,



wherein their claim for allowance at par with the Central Government employees was allowed.
PW1 also stated that in terms of order passed by Central Administrative Tribunal, Union made
representation to the management, who asked them to produce documents whereby Central
Government employees posted at Nahan were granted the revised rates of the said allowances.
PW1 further stated that relevant documents were supplied but nothing was done by the
management. He also placed on record representation Ex. PW1/D, wherein, it is stated that
Nahan Foundry, the Jagadhri Railway workshop pattern was applicable and employees of said
Foundry were also granted the said allowances w.e.f. 1.10.1985 at the revised rates. The Rules &
Regulations in respect of Nahan Foundry Employees are the same as applicable to the members
of the petitioner. PW1 also stated that Ministerial staff, serving in the same premises is getting
compensatory allowance w.e.f. 1970 @ Rs.150/- per month (minimum) and maximum as per
their pay range. PW1 also stated that in the earlier application filed under Section 33-C(2) of the
Act, General Manager admitted that members of the petitioner are governed by the Central
Government pay pattern and allowances. Similarly, PW2 Shri Saleem Ahmed, General Secretary
of Nahan Foundry stated that they had claimed remote locality allowance/compensatory
allowance w.e.f. 1.10.1985, on the ground that they are governed by Central Government pattern
pay-scale and allowances and the same was paid to them @ Rs. 150/- per month (minimum) and
Rs. 650/- (maximum) as per pay range. He also stated that in the matter of pay and allowances
they had similarity with the employees of the Factory since both were governed by the Jagadhri
workshop pattern/central pattern of pay and allowances.

11. PW3 Shri Mohinder Singh, a Central Government Employee stated that vide
notification dated 31.05.1991, they were paid the remote locality/ compensatory allowance @
Rs.20/- to Rs.120/- per month as per their entitlement of pay. He has also stated that for getting
the revised benefits, they filed an Original Application before Central Administrative Tribunal,
titled Sumer Chand & others. vs. Union of India and vide Ex.PW1/C, CAT issued directions to the
Department to revise the allowance at par with the Central Government Employees posted at
Shimla and paid revised arrears of allowances w.e.f.1.10.1985.

12. PW4 Shri Balbir Singh, General Secretary of Mazdoor Union, Resin & Turpentine
Factory, Nahan stated that members of Union were getting remote locality/compensatory
allowance since. 1.1.1986 but till date same has not been revised. He also stated that Central
Government Employees are getting revised rates w.e.f. 1.1.1986 @ Rs. 150/- to Rs. 650/- as per
their pay-scale. Similarly, revised rates were being paid to the employees of MES, Post Office,
Army station Headquarter, Telecom and also Nahan foundry Employees. In cross-examination, he
denied that they are the employees of the State Government undertaking and as such they are
not entitled to remote locality allowance @ Rs.20-40-60 but specifically vide notification dated
6.11.1985 they demanded the rates at par with the allowance paid to the employees posted at
Shimla. PW4 further stated that since they were not given the revised rates of allowances, Union
filed OA before the CAT and the same was allowed vide Ex.PW2/A and, since then, they are
getting the allowance at par with the Shimla employees ranging between 150-650 per months
w.e.f. 1.10.1986.

13. Conjoint reading of the aforesaid evidence led on record by respondent-Union
clearly suggests that they have been able to prove on record by leading cogent and convincing
evidence that they are governed by the Central Government pay pattern and allowances and have
been getting remote locality/compensatory allowances on Central Government pattern @ Rs. 20/ -
(minimum) and Rs.60/- (maximum) as per pay range of the employees and they had been
demanding the aforesaid allowances w.e.f. 1.10.1985 on Central Government patterns as being
paid to the Central Government employees of the various departments in terms of notification
Ex.PW1/A as well as various directions issued by CAT in this regard. All the aforesaid witnesses
led on record by the respondent-Union have categorically stated that earlier they were being paid
remote locality/compensatory allowance @ Rs.20/- to 120/- per month as per their entitlement
but subsequently on the basis of notification issued by Government of India dated 3.5.1991 for
grant of special compensatory allowance as well as the directions passed by CAT in the Original



Application filed by various Central Government Employees, they have been getting revised rates
w.e.f. 1.1.1986 @ Rs.150 to Rs. 650/- as per their pay scale.

14. Careful perusal of the aforesaid statements as well as documents available on
record clearly suggests that w.e.f 1.1.1986 revised rates are being paid to the employees of MES,
Post Office, Army Station Head Quarter, Telecom and also Nahan Foundry employees. RW1 Shri
Swaran Singh, General Manager of the Factory also stated that the workers of the Factory are
governed by the pay-scale of Railway workshop staff and that the members of the Union were
appointed as per conditions shown in Ex. RA & Ex. RB. As per aforesaid RW1 Shri Swaran Singh,
benefits of remote locality allowance was not extended by the Railway to its workshop staff as per
Ex. RB and as such members of the Union are also not entitled for the same since their service
conditions are also governed in terms of Ex. RA and Ex.RB.

15. RW1 also stated that since there was no instruction to pay this allowance, to the
members of petitioner, by any competent authority, earlier this allowance was being paid un-
authorisedly at the local level. He also admitted in his cross examination that audit is conducted
every year and report is furnished to the Headquarter. He also admitted that remote
locality /special compensatory allowance is being paid to the employees serving in Himachal
Pradesh.

16. It is undisputed as clearly emerge from the statements given by PWs that
members of respondent-Union were getting compensatory allowance/remote locality allowance on
old rates @ Rs. 20/- (minimum) and Rs. 60/- (maximum) per month as per their pay-scale and
they have been claiming revised rate w.e.f. 1.1.1986 @ Rs.150/- to Rs.650/- as per their pay
scale in terms of notification issued by Central Government as well as orders passed by CAT in
the cases filed by the employees of MES, Post Office, Army Station Headquarters, Telecom and
Nahan Foundry employees. Similarly, RW1 Also admitted that aforesaid allowance is being paid
to the employees of the factory, however, he stated that same was being paid un-authorisedly at
local level and, as such, steps were taken to stop the same. However, perusal of the statement
given by RW1 clearly suggests that he was unable to offer plausible explanation that under what
authority compensatory/ remote locality allowance was being paid to the employees of the factory
un-authorisedly and when the same was pointed out to the authorities by the audit authorities.
In his cross-examination, he admitted that audit is conducted every year and report is furnished
to headquarter but in this regard, apart from the oral statement, nothing was placed on record by
the RW1 to substantiate that on being pointed out by the audit authorities, steps were taken to
correct the mistake, which was committed by the Department, by un-authorisedly paying
allowance in question to the members of the respondent-Union. Whereas, respondent-Union has
been successful in demonstrating that they are also entitled to enhancement in the allowance in
terms of revision made by the Central Government. It also stands proved on record that as per
revision made by Central Government employees posted at Nahan are getting revised
compensatory allowance w.e.f. 1.10.1985 on the Central Government pay scale pattern. It has
also come in the statement of PW3 that remote locality/compensatory allowance is being paid to
the employees of Nahan Foundry w.e.f. 1.10.1985. It has also come in the statement of aforesaid
witness that there is similarity between the employees of Nahan Foundry and that of the Rosin &
Turpentine Factory Employees, who were also governed by Jagadhri workshop pattern / central
pattern of pay allowances.

17. In this background, if the statement of RW1 is seen, who has categorically stated
that workers of the factory are governed by the pay scale of Railway workshop staff and members
of respondent-Union were appointed as per conditions shown in Ex.RA and Ex.RB, it clearly
emerges that there is force in the contention put-forth on behalf of the members of the Union that
they are also entitled to remote/compensatory allowance in terms of revised notification issued by
Central Government, whereby all the Central Government Employees posted at Nahan are getting
revised compensatory allowance w.e.f. 1.10.1985 on the Central Government pattern pay scale.
Respondent-Union by leading cogent and convincing evidence has proved on record that
employees of Nahan Foundry are being paid revised remote locality/compensatory allowance on
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revised rates w.e.f. 1.10.1985, hence, members of respondent-Union are also entitled to remote
locality /compensatory allowance at revised rates w.e.f. 1.10.1985 as is being paid to employees of
Nahan Foundry, who are also governed by Jagadhri workshop pattern/central pattern of pay
allowance. Similarly, PW2 also stated that employees of Nahan Foundry are also governed by
Jagadhri workshop pattern and they are being paid remote locality/compensatory allowance
w.e.f. 1.10.1985. Aforesaid statements of PW2 and PW3 have been further supported by the
statement of Shri Shashi Kant Kalia, who has specifically stated that employees of Nahan
Foundry are governed by Jagadhri workshop and are getting remote locality/compensatory
allowance w.e.f. 1.10.1985 at the revised rates. Moreover as has been discussed above, RW1
Swaran Singh categorically stated that members of the respondent-Union are governed by
Railway workshop staff in terms of Ex. RB and they are not entitled to remote locality/special
compensatory allowance. But aforesaid contention put-forth on behalf of RW1 cannot be accepted
solely for the reason that employees of Nahan Foundry who were governed by Jagadhri workshop
pattern/central pattern as applied to the central establishment of factory are getting special
compensatory allowance w.e.f. 1.10.1985 at the revised rate and as such there is no justification,
if any, to deny the aforesaid benefit to the members of the respondent-Union, who were
admittedly governed by the Railway workshop staff pattern. Moreover, learned Tribunal has
rightly observed that since the ministerial staff working in the factory is paid compensatory
allowance as per the pay scale of H.P. Government, members of respondent-Union cannot be
denied the payment of such allowance on the ground that they were governed by Jagadhri
workshop pattern. Hence, this Court sees no illegality and infirmity in the findings of the learned
Tribunal that all the Central Government employees working at Nahan Foundry are being granted
compensatory allowance on revised rate w.e.f. 1.10.1985 and as such members of respondent-
Union cannot be discriminated as far as entitlement of revised special compensatory allowance as
per Central Government pattern.

18. After careful perusal of the evidence led on record by the members of respondent-
Union, this Court sees no illegality and infirmity in the impugned award passed by the learned
Tribunal, which appears to be based upon the correct appreciation of the evidence on record. In
the present case, respondent-Union has been successful to prove on record that they are entitled
for payment of special compensatory allowance with revised rates w.e.f. 1.10.1985 as being paid
to the Central Government employees as per Central Government pattern. Whereas, petitioner
department has not been able to demonstrate that how members of respondent-Union are not
entitled to special compensatory allowance w.e.f. 1.10.1985 on the revised rates when admittedly
they are governed by the pay-scale of Railway workshop staff and the employees at Nahan
Foundry who have been getting remote locality/ compensatory allowance on revised rates w.e.f.
1.10.1985. Hence, this Court sees no illegality and infirmity in the award passed by the learned
Tribunal, which is based on correct appreciation of the document available on record.

19. Apart from above, findings of fact recorded by learned Tribunal below on the
basis of appreciation of evidence cannot be questioned in writ proceedings and writ court cannot
act as an appellate court. In this regard, reliance is placed upon the judgment passed by Hon’ble
Apex Court in case titled Bhuvnesh Kumar Dwivedi vs. M/s Hindalco Industries Ltd. 2014
AIR SCW 3157. 1t is profitable to reproduce paras 16, 17 and 18 of the judgment herein:

“16. ......... The question about the limits of the jurisdiction of High Courts in issuing
a writ of certiorari under Article 226 has been frequently considered by this Court
and the true legal position in that behalf is no longer in doubt. A writ of certiorari
can be issued for correcting errors of jurisdiction committed by inferior Courts or
tribunals: these are cases where orders are passed by inferior Courts or Tribunals
without jurisdiction, or is in excess of it, or as a result of failure to exercise
jurisdiction. A writ can similarly be issued where in exercise of jurisdiction
conferred on it, the Court or Tribunal acts illegally or improperly, as for instance, it
decides a question without giving an opportunity to be heard to the party affected
by the order, or where the procedure adopted in dealing with the dispute is
opposed to principles of natural justice. There is, however, no doubt that the
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Jurisdiction to issue a writ of certiorari is a supervisory jurisdiction and the Court
exercising it is no entitled to act as an Appellate Court. This limitation necessarily
means that findings of fact reached by the inferior court or Tribunal as result of the
appreciation of evidence cannot be reopened for questioned in writ proceedings. nA
error of law which is apparent on the face of the record can be corrected by a writ,
but not an error of fact, however grave it may appear to be. In regard to a finding of
fact recorded by the Tribunal, a writ of certiorari can be issued if it is shown that in
recording the said finding, the Tribunal had erroneously refused to admit
admissible and material evidence, or had erroneously admitted inadmissible
evidence which has influenced the impugned finding. Similarly, if a finding of fact
is based on no evidence, that would be regarded as an error of law which can be
corrected by a writ of certiorari. In dealing with this category of cases, however, we
must always bear in mind that a finding of fact recorded by the Tribunal cannot be
challenged in proceedings for a writ of certiorari on the ground that the relevant
and material evidence adduced before the Tribunal was insufficient or inadequate
to sustain the impugned finding. The adequacy or sufficiency of evidence led on a
point and the interference of fact to be drawn from the said finding are within the
exclusive jurisdiction of the Tribunal, and the said points cannot be agitated before
a writ Court. It is within these limits that the jurisdiction conferred on the High
Courts under Article 226 to issue a writ of certiorari can be legitimately exercised.

17. The judgments mentioned above can be read with the judgment of this Court in
Harjinder Singh’s case (supra), the relevant paragraph of which reads as under:

21. Before concluding, we consider it necessary to observe that while
exercising jurisdiction under Articles 226 and / or 227 of the Constitution
in matters like the present one, the High Courts are duty bound to keep in
mind that the Industrial Disputes Act and other similar legislative
instruments are social welfare legislations and the same are required to be
interpreted keeping in view the goals set out in the Preamble of the
Constitution and the provisions contained in Part IV thereof in general and
Articles 38, 39(a) to (e), 43 and 43-A in particular, which mandate that the
State should secure a social order for the promotion of welfare of the
people, ensure equality between men and women and equitable
distribution of material resources of the community to subserve the
common good and also ensure that the workers get their dues. More than
41 years ago, Gajendragadkar, J. opined that:

10.... The concept of social and economic justice is a living concept of
revolutionary import; it gives sustenance to the rule of law and meaning
and significance to the ideal of welfare State.

18. A careful reading of the judgments reveals that the High Court can interfere
with an order of the Tribunal only on the procedural level and in cases, where the
decision of the lower Courts has been arrived at in gross violation of the legal
principles. The High Court shall interfere with factual aspect placed before the
Labour Courts only when it is convinced that the Labour Court has made patent
mistakes in admitting evidence illegally or have made grave errors in law in coming
to the conclusion on facts. The High Court granting contrary relief under Articles
226 and 227 of the Constitution amounts to exceeding its jurisdiction conferred
upon it. Therefore, we accordingly answer the point No. 1 in favour of the
appellant.”[Emphasis added]

The Division Bench of this High Court while deciding batch of writ petition, CWP

No. 4622 of 2013, titled as M/s Himachal Futuristic Communications Ltd. V. State of HP and
another also held that question of fact determined by the Tribunal cannot be made subject
matter of writ petition.
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21. Reliance is also placed on judgment rendered by Hon’ble Apex Court titled
Ishwarlal Mohanlal Tshakkar v. Paschim Gujarat Vij Company Ltd. And another. It is
profitable to reproduce para 9 of the judgment herein:

“9. We find the judgment and award of the Labour Court well reasoned and based
on facts and evidence on record. The High Court has erred in its exercise of power
under Article 227 of the Constitution of India to annul the findings of the Labour
Court in its Award as it is well settled law that the High Court cannot exercise its
power under Article 227 of the Constitution as an Appellate Court or reappreciate
evidence and record its findings on the contentious points. Only if there is a serious
error of law or the findings recorded suffer from error apparent on record, can the
High Court quash the order of a lower Court. The Labour Court in the present case
has satisfactorily exercised its original jurisdiction and properly appreciated the
facts and legal evidence on record and given a well reasoned order and answered
the points of dispute in favour of the appellant. The High Court had no reason to
interfere with the same as the Award of the Labour Court was based on sound and
cogent reasoning, which has served the ends of justice.”

22. Consequently, in view of detailed discussion as well as laws referred here-in-
above, this Court sees no reason to interfere in well reasoned award passed by learned Industrial
Tribunal-cum-Labour Court and as such present petition is dismissed being devoid of merit.

BEFORE HON’BLE MR. JUSTICE VIVEK SINGH THAKUR.

Sanjay Kumar ....Appellant
Versus
State of Himachal Pradesh and another ....Respondent

Criminal Revision No. 66 of 2016
Date of decision: 16.08.2016

Protection of Children from Sexual Offences Act, 2012- Section 5 (m) and 5 (n)- Charge was
framed by Special Judge for the commission of offences punishable under Sections 5 (m) and 5
(n) of Protection of Children from Sexual Offences Act, 2012- it was contended that according to
medical evidence charge should have been framed for attempting to commit offence and not for
the commission of offence- held, that prosecutrix had specifically stated in her statement
recorded under Section 161 Cr.P.C that she felt hard object and pain in her urinary organ- she
cried on which her mother woke up and blood was also detected on vaginal slides, coronal, glans
slides and pubic hair of victim- medical evidence clearly shows that there was penetration-
prosecutrix was less than 12 years of age- slightest penetration is sufficient to bring the offence
under the purview of committing ‘penetrative sexual assault’ — charge was rightly framed- revision
dismissed. (Para- 7 to 15)

For the Petitioner :  Mr. Suresh K. Advocate.
For the respondent No.1: Mr. Pankaj Negi, Deputy Advocate General.
For respondent No.2 : Ms. Ravinder Sandhu, Advocate.

The following judgment of the Court was delivered:

Vivek Singh Thakur, Judge(Oral)

Charge under Section 5 (m) and 5 (n) of the Protection of Children from Sexual
Offences Act, 2012 (hereinafter referred to as ‘the Act’) has been framed by Special Judge,
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Kangra at Dharamshala vide order dated 30.12.2015 against petitioner for committing sexual
assault with his less than 12 years old daughter. Hence present petition.

2. I have heard learned counsel for parties and also gone through summoned
record of trial Court. Learned counsel for petitioner submitted that without admitting guilt of
petitioner even if it is considered that there was any material available on record to frame charge
against petitioner, charge could have been framed only for attempt to commit alleged offence. He
referred opinion of Doctor given in MLC of victim Ex. P-4 stated as under:-

“I am of opinion that there is a finding suggestive of possibility of attempt of forceful sexual
intercourse cannot be ruled out.”

3. Learned counsel for petitioner submitted that ocular evidence was to be
considered at final stage of trial whereas medical evidence suggesting that there was attempt of
forcible sexual intercourse was to be considered at present at the time of framing of charge and
therefore framing charge only under Sections 5 (m) and (n) read with Section 6 of the Act is not
sustainable and the charge under Section 18 of the Act for attempt to commit offence under
Sections 5 (m) and 5 (n) read with Section 6 of the Act was required to be framed.

4. Learned counsel for petitioner also submitted that semen was not detected in
vaginal swabs and vaginal slides of victim and also in underwear, coronal and glans swabs and
pubic hair of petitioner and on the basis of chemical analysis and examination conducted by him,
Doctor had opined possibility of attempt of forceful sexual intercourse.

S. Learned counsel for respondent No.2 argued that of semen was detected in
Pajami and underwear of victim and human blood was also detected in clothes (frock, Pajami
and underwear), vaginal swab and slides of victim, coronal and glan slides and pubic hair of
petitioner, therefore charge has rightly been framed against petitioner and there is no illegality
or perversity in impugned order passed by learned Special Judge.

6. Learned Deputy Advocate General submitted that Section 6 of the Act provides
punishment for ‘aggregative penetrative sexual assault’ whereas opinion referred by learned
counsel for petitioner is that ‘attempt of forcible sexual intercourse cannot be ruled out’ and
complete sexual intercourse is not necessary for charging petitioner under Sections 5(m) and 5 (n)
of the Act punishable under Section 6 of the Act as the offence of ‘sexual assault’ has been made
punishable.

7. Section 2(f) of the Act provides that ‘penetrative sexual assault’ has the same
meaning as assigned to it in Section 3 of the Act. Section 3 states that a person is said to
commit ‘penetrative sexual assault’ if he penetrates his penis, to any extent, into the vagina,
mouth, urethra or anus of a child or makes the child to do so with him or any other person.
Section 5(m) states that ‘penetrative sexual assault’ on a child below twelve years of age will be
‘aggravated penetrative sexual’ assault. Further Section (n) provides that ‘penetrative sexual
assault’ committed on a child by a relative of child being a guardian will be in the category of
‘aggravated penetrative sexual assault’. Section 6 provides Punishment for ‘aggravated penetrative
sexual assault’ committed on a child.

8. Victim in her statement recorded under Section 161 of the Code of Criminal
Procedure placed before the learned Special Judge alongwith challan stated that in the
intervening night between 19-20th March, 2015 during her sleep, she felt pain at her urinary
organ and she cried. She felt hard object being inserted in her urinary organ and on her crying
her mother woke up.

9. As per medical evidence blood group of victim was of Group ‘A’. Blood of same
Group was found on Pajami, underwear, vaginal swab of victim and underwear of petitioner.
Blood was also detected on vaginal slides of victim, coronal, glans slides and pubic hair of
petitioner.
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10. On medical examination of victim observations of Doctor with regard to Vulva
hymen, vagina, perineum and ervix in MLC of victim (Ex. P-4 to petitioner) were as under:-
Volva : Erythmatous tender.
Hymen : Erythmatous inflamed remarks seen.
Vagina : Inflamed Tenderness
Perineum
11. At the time of consideration for farming charge, court has to consider entire

material including ocular and medical evidence, placed before it. However, in my considered
opinion, in present case even if medical and ocular evidence is ignored and only medical evidence
considered then also there was sufficient material in MLC indicating that there was peniteration,
may be to a small extent not amounting to complete sexual intercourse but definitely ‘penetrative
sexual assault’ for purpose of the Act. As per Section 3 (a) peniteration to any extent is
‘penetrative sexual assault’.

12. A certificate issued by Registrar Birth and Death Gram Panchayat Vindravan was
also placed on record with challan. As per this certificate victim was daughter of petitioner and
her date of birth was 14.11.2004 and thus her age was less than 12 years on day of incident.
Therefore alleged offence fulfilled ingredients of Section 5 (m) and 5(n) of the Act. Section 18 of
the Act is not attracted at all because there was sufficient ocular evidence corroborated by
medical evidence that there was penetration.

13. Absence of semen in vaginal swabs and slides of victim and underwear, coronal
glan slides and pubic hair of petitioner was not sufficient to negate evidence of ‘penetrative
sexual assault’ by petitioner because offence under Sections 5(m) and 5 (n) was not to be
treated as complete only on ejaculation in vagina. Slightest penetration for a shortest time was
sufficient to bring the offence under the purview of committing ‘penetrative sexual assault’ on a
child as defined in the Act.

14. In view of above discussion, I find no illegally, irregularity, perversity or infirmity
in impugned order passed by learned Special Judge, Kangra at Dharamshala in framing charge
against petitioner and as such no interference is warranted at this stage by this Court and
petition is dismissed alongwith pending applications, if any.

15. Observations made in this judgment are for disposal of present petition and shall not
be construed as expression of opinion on the merits of the case.

16. Records of the Court below alongwith copy of this Judgment be sent back
immediately.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

TejRam Petitioner.
Versus
Prem Lata . Respondent.

Cr. Revision No. 25 of 2011.
Date of Decision: 16.08. 2016.

Protection of women for Domestic Violence Act, 2005- Section 12- Marriage between parties
was solemnized on 26.11.2007- a daughter was born on 17.11.2008- husband used to threaten
to kill her unborn child and oust her from her matrimonial home- she was compelled to take
shelter in her parent’s home- she filed a petition seeking maintenance and rent for separate
residence- respondent denied the factum of marriage- trial Court awarded the maintenance of Rs.
1200/- per month and Rs. 700/- per month as rent of the residence- an appeal was preferred,
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which was dismissed- held, in revision that petitioner had examination herself to prove her
version- her version was corroborated by her witnesses- version of the respondent is self
contradictory- plea of the petitioner that she was married to the respondent and had given birth
to a daughter was duly proved- it was also proved that respondent had treated the petitioner with
cruelty- maintenance and rent awarded by Court cannot be said to be excessive- petition
dismissed. (Para-10 to 22)

Case referred:
Krishnan and another Versus Krishnaveni and another, (1997) 4 Supreme Court Case 241

For the petitioner: Mr. Naveen K. Bhardwaj, Advocate.
For the respondent: Mr. Peeyush Verma, Advocate.

The following judgment of the Court was delivered:

Sandeep Sharma, J.(Oral)

The instant criminal revision petition filed under Sections 397 and 401 of Cr.P.C.
is directed against judgment dated 30.11.2010, passed by learned Sessions Judge, Kullu, District
Kullu in Criminal Appeal No. 8 of 2009, affirming the judgment dated 29.1.2009 passed by
learned Judicial Magistrate 1st Class, Manali in Criminal Case No. 310-I/08, whereby learned
Trial Court below while allowing the application preferred on behalf of petitioner - Smt. Prem Lata
filed under Section 12 of the Protection of women for Domestic Violence Act, 2005 (here-in-after
referred to as the 'Act'), awarded maintenance of Rs.1200/- per month and Rs.700/- per month
as rent of the residence. For the sake of convenience, the parties as referred to in the judgment of
the trial Court has been referred as such.

2. Briefly stated facts as emerged from the pleadings are that petitioner filed an
application under Section 12 of the Act, stating therein that she is legally wedded wife of the
respondent. Perusal of the contents contained in application under Section 12 of the Act suggests
that marriage was solemnized on 26.11.2007 and thereafter both the parties lived under one roof
as husband and wife at village Haripur, Tehsil Manali, District Kullu and out of their wedlock a
daughter, namely, Kaushlaya was born on 17.11.2008. As per petitioner, during her pregnancy,
the respondent used to threaten her to kill her unborn child and ousted her from the house after
gave beatings to her. Due to aforesaid ill behavior of her husband, she was compelled to take
shelter in her parents’ house. In the aforesaid background she moved an application under
Section 12 of the Act, praying therein for monthly maintenance as well as rent for separate
residence. Respondent while filing reply to the petition stated that petitioner is not his legally
wedded wife and there is no question of living together. He further stated that petitioner is
married to one Joginder, r/o village Simsa, Tehsil Manali, District Kullu and the petitioner has
filed the application in order to harass him.

3. Petitioner by way of rejoinder while denying allegation contained in reply asserted
that she had moved an application before Pradhan, Gram Panchayat, Haripur and Gram
Panchayat taking cognizance of the averments made in the application summoned both the
parties with a view to explore the possibility of amicable settlement, if any, between the parties,
however, Petitioner’s husband remained adamant not to take her to house. Since, no amicable
settlement could take place between the parties, Pradhan, Gram Panchayat referred the
application to Police Post, Prini where both the parties were summoned and a compromise was
effected between the parties on 14.9.2008. In the aforesaid background, petitioner filed an
application, as referred to here-in-above, in the Court of Judicial Magistrate Ist Class, Manali,
District Kullu, which was ultimately allowed vide order dated 29.01.2009, whereby, respondent
was directed to pay an amount of Rs. 1200/- as maintenance and Rs.700/- per month as rent of
the residence.
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4. Being aggrieved and dis-satisfied with the order dated 29.1.2009 passed by
Judicial Magistrate Ist Class, Manali, District Kullu, respondent filed an appeal in the Court of
learned Sessions Judge, Kullu, District Kullu, which came to be registered as Criminal Appeal No.
8 of 2009, however, learned Sessions Judge, Kullu, District Kullu, on the basis of record
available, dismissed the appeal and upheld the order passed by learned Judicial Magistrate Ist
Class, Manali, District Kullu. Hence, present Criminal Revision Petition before this Court laying
challenge to the impugned judgment passed by Sessions Judge, Kullu, H.P.

5. Shri Naveen Bhardwaj, counsel representing the petitioner herein, vehemently
argued that order passed by both the Courts below granting maintenance and rent to the
respondent herein is not sustainable as the same is not based on correct appreciation of law and
the same deserves to be quashed and set aside. Mr. Bhardwaj further contended that bare
perusal of the impugned orders passed by the Courts below suggests that same are based upon
surmises and conjectures without there being any material on record. Mr. Bhardwaj forcefully
contended that both the Courts below have not acknowledged the fact that petitioner-Tej Ram
wife was married to another person, namely, Joginder and living with him and as such petition
filed under Section 12 of the Act was not maintainable. During arguments having been made on
behalf of the petitioner herein, Mr. Bhardwaj also made this Court to travel through the
statements of the witnesses to demonstrate that Courts below have not read evidence in its right
perspective and has wrongly held petitioner herein liable to grant maintenance as well as rent
to the respondent herein. Mr. Bhardwaj invited the attention of this Court to the Statement of
RW2, who stated that Prem Lata is married to one Joginder and not to the Tej Ram. Mr. Bhardwaj
also stated that a bare perusal of the statement made by the petitioner herein suggest that there
is no violence on his part, rather both the Courts have failed to take note of overwhelming
evidence available on record clearly establishing that respondent herein was married to another
person Joginder and had been living with her during filing of the application. While concluding
his arguments, Mr. Bhardwaj forcefully contended that both the Courts below have fallen in grave
error in not appreciating the fact that petitioner herein is a labourer and is not earning more than
Rs.15,00/- per month and he won't be in a position to pay maintenance and rent of residence in
terms of orders passed by both the Courts below. In the aforesaid background, Mr. Bhardwaj
prayed for quashing of the impugned order passed by Courts below.

6. Mr. Peeyush Verma, counsel representing the respondent herein supported the
judgments passed by both the Courts below and prayed for dismissal of the present revision
petition being devoid of merit. Mr. Verma strenuously argued that bare perusal of the orders
passed by both the Courts below suggests that same are based upon the correct appreciation of
the evidence on record and no interference whatsoever of this Court is warranted in the facts and
circumstances of the present case. Mr. Verma further contended that it stands duly proved that
relationship between the parties as husband and wife and a child was born on 17.11.2008 out of
their wedlock, whose name stands registered with the Registrar of Death and Birth Ex.PW5/A
and as such arguments having been made by counsel representing the petitioner herein (Tej Ram)
deserves out-rightly rejection. He also invited the attention of this Court to Ex.PW3/B, a
certificate to demonstrate that name of husband of Prem Lata has been clearly mentioned as Tej
Ram. Mr. Peeyush Verma also stated that this Court has very limited jurisdiction under Section
397 (1) to re-appreciate the evidence especially when the Courts below has recorded concurrent
findings on the basis of evidence adduced on record by the respective parties. The reliance has
also been placed on the following Hon'ble Apex Court judgments:-

State of A.P. versus Rajagopal Rao (2000) 10 SCC 338.

“4. The High Court in exercise of its revisional power has upset the concurrent findings of the
courts below without in any way considering the evidence on the record and without
indicating as to in what manner the courts below had erred in coming to the conclusion which
they had arrived at. The judgment of the High Court contains no reasons whatsoever which
would indicate as to why the revision filed by the respondent was allowed. In a sense, it is a
non-speaking judgment.”
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State of Kerala versus Puttumana Illath Jathavedan (1999) 2 SCC 452

“Having examined the impugned Judgment of the High Court and bearing in mind the
contentions raised by the learned counsel for the parties, we have no hesitation to come to the
conclusion that in the case in hand, the High Court has exceeded its revisional jurisdiction. In
Its revisional jurisdiction, the High Court can call for and examine the record of any
proceedings for the purpose of satisfying itself as to the correctness, legality or propriety of
any finding, sentence or order. In other words, the jurisdiction is one of Supervisory
Jurisdiction exercised by the High Court for correcting miscarriage of justice. But the said
revisional power cannot be equated with the power of an Appellate Court nor can it be treated
even as a second Appellate Jurisdiction. Ordinarily, therefore, it would not be appropriate for
the High Court to re-appreciate the evidence and come to its own conclusion on the same when
the evidence has already been appreciated by the Magistrate as well as the Sessions Judge in
appeal, unless any glaring feature is brought to the notice of the High Court which would
otherwise tentamount to gross miscarriage of justice. On scrutinizing the impugned Judgment
of the High Court from the aforesaid stand point, we have no hesitation to come to the
conclusion that the High Court exceeded its jurisdiction in interfering with the conviction of the
respondent by re-appreciating the oral evidence. The High Court also committed further error
in not examining several items of evidence relied upon by the Additional Sessions Judge,
while confirming the conviction of the respondent. In this view of the matter the impugned
Judgment of the High Court is wholly unsustainable in law and we, accordingly set aside the
same. The conviction and sentence of the respondent as passed by the Magistrate and
affirmed by the Additional Sessions Judge in appeal is confirmed. This appeal is allowed. Bail
bonds furnished stand cancelled. The respondent must surrender to serve the sentence.”

7. I have heard learned counsel for the parties as well carefully gone through the
record of the case.

8. True, it is that this Court has very limited powers under Section 397 Cr.P.C.
while exercising its revisionary jurisdiction but in the instant case, this Court solely with a view
to ascertain that the judgments passed by learned Courts below are not perverse and same are
based on correct appreciation of the evidence on record, undertook an exercise to examine the
case.

9. As far as scope of power of this Court while exercising revisionary jurisdiction
under Section 397 is concerned, the Hon’ble Apex Court in Krishnan and another Versus
Krishnaveni and another, (1997) 4 Supreme Court Case 241; has held that in case Court
notices that there is a failure of justice or misuse of judicial mechanism or procedure, sentence or
order is not correct, it is salutary duty of the High Court to prevent the abuse of the process or
miscarriage of justice or to correct irregularities/ incorrectness committed by inferior criminal
court in its judicial process or illegality or sentence or order. The relevant para of the judgment is
reproduced as under:-

8. The object of Section 483 and the purpose behind conferring the revisional power under
Section 397 read with Section 401, upon the High Court is to invest continuous supervisory
jurisdiction so as to prevent miscarriage of justice or to correct irregularity of the procedure or
to mete out justice. In addition, the inherent power of the High Court is preserved by Section
482. The power of the High Court, therefore, is very wide. However, the High Court must
exercise such power sparingly and cautiously when the Sessions Judge has simultaneously
exercised revisional power under Section 397(1). However, when the High Court notices that
there has been failure of justice or misuse of judicial mechanism or procedure, sentence or
order is not correct, it is but the salutary duty of the High Court to prevent the abuse of the
process or miscarriage of justice or to correct irregularities/ incorrectness committed by inferior
criminal court in its judicial process or illegality of sentence or order.”

10. Careful perusal of evidence led on record leaves no doubt that petitioner is the
legally wedded wife of the respondent - Tej Ram. As per Petitioner, her marriage was solemnized
on 26.11.2007 and thereafter they lived under one roof at village Haripur, Tehsil Manali, District
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Kullu, H.P. and out of their wedlock she gave birth to a daughter on 17.11.2008. However,
aforesaid factum of marriage as well as birth of daughter was specifically denied by the
respondent. Petitioner in her application stated that during her pregnancy respondent gave
beatings to her and threatened to kill her unborn baby and she was forcibly ousted from the
house. Thereafter, she moved an application before Pradhan, Gram Panchayat, Haripur with a
view to settle the matter amicably but the respondent did not agree to take the petitioner to house
and, as such, Pradhan, Gram Panchayat referred the matter to the Police Post, Prini where both
the parties entered into compromise dated 14.9.2008. Since respondent failed to take the
petitioner to house, she was compelled to file an application Under Section 12 of the Act as
referred here-in-above. Perusal of reply filed by the respondent clearly suggests that he denied
that petitioner is legally wedded wife and as such there is no question of living together.
Respondent also denied of extending threats to petitioner as claimed by the petitioner in the
application under Section 12 of the Act.

11. Petitioner in order to prove her case examined herself as PW1, in which she
stated that her marriage was solemnized on 26.11.2007 with the respondent and lived under one
roof at VPO Haripur, Tehsil Manali, District Kullu. She also stated that during pregnancy her
husband gave beating and threatened to kill her unborn baby. She also stated that she presented
application before Pradhan, Gram Panchayat, Haripur but respondent refused to resolve the
matter amicably. She further stated that Pradhan, Gram Panchyat referred the application to the
Incharge, Police Post, Prini, where parties entered into a compromise on 14.9.2008 but despite
compromise her husband neither took her to house nor provided any maintenance. She further
stated that at present she resides with her mother. Bare perusal of cross-examination conducted
on this witness clearly suggests that nothing contrary to what has been stated in examination-in-
chief. It is safely concluded that respondent was unable to shatter the testimony of PW1. In her
cross-examination, she specifically denied that she is not married to respondent and she is
married to one Joginder, resident of village Simsa. She also denied the suggestion put to her that
she never resided with the respondent, rather self stated that she resided with the respondent.

12. PW2 Rakesh Kumar also stated that he recognizes the aggrieved person and the
respondent. He further stated that he is brother-in-law of the petitioner. It also came in his
statement that aggrieved person and respondent are husband and wife in relation, who resided at
Haripur. He specifically stated that he used to visit them and they used to visit him. He also
stated that petitioner and respondent had quarrel and thereafter petitioner started residing with
her mother. PW2 further stated that whenever he visited the house of respondent, he saw
respondent was quarreling with aggrieved person. Perusal of cross-examination conducted on this
aforesaid witness also suggests that respondent was unable to shatter the testimony of PW2, who
has been very very consistent and candid in stating the facts. Careful perusal of the cross-
examination conducted on this witness clearly suggests that he stuck to his statement made in
examination-in-chief. PW2 in his cross-examination also asserted the factum of marriage of
aggrieved person with the respondent, which was soleminised at place Dungri, where about ten
people attended the marriage. He also identified the respondent being a resident of Siraj. Close
scrutiny of the statement given by PW2 clearly suggests that he fully corroborated the version
put-forth by PW1 in her application as well as statement made before the Courts below. It clearly
emerges from the statements of PW1 and PW2 that before living separately, petitioner was
residing with her husband Shri Tej Ram.

13. PW3 Smt. Bina, Anganwari Worker also stated that she recognized aggrieved
person as well as respondent and they are husband and wife in relation. She further stated that
during her pregnancy, the aggrieved person visited the Anganbari and she got herself registered
there for nutrient food. PW3 also tendered into evidence the copy of attendance register of the
aggrieved person as Ex.PW-3/A and stated that same are correct as per original. Copy of
attendance register Ex.PW3/A clearly suggests that Prem Lata is recorded as wife of respondent
(Tej Ram), which clearly corroborates the statements of PW1 and PW2.

14. PW4 Devia Ram, M.C., Police Post, Prini, Tehsil Manali, Distt. Kullu stated that
Prem Lata had moved an application before the Pradhan, Gram Panchayat, Haripur qua ousting
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of her from matrimonial house. He further stated that Pradhan, Gram Panchyat forwarded the
application to Police Post, Prini, wherein aggrieved person Prem Lata and Tej Ram visited the
Police Post, Prini alongwith other persons and compromise was effected on 14.09.2008 and
thereafter no proceedings were carried by the police. Statement of PW4 corroborates the
statement of PW1 in which she has stated that she had reported the matter to Pradhan, Gram
Panchayat, who further forwarded the complaint to Police Post, Prini and ultimately compromise
was effected on 14.09.2008.

15. PW 5 Narinder Kumar, Assistant Secretary, Panchayat Soyal, Tehsil Manali,
District Kullu came present in Court alongwith requisitioned record i.e. certified copy of
certificate Ex. PW5/A and stated that this birth certificate is correct as per original record. In his
cross-examination, he stuck to his statement made in the examination-in-chief. Perusal of
Ex.PW5/A suggest that Kaushalya Devi was born on 17.11.2008 at village Haripur and her father
and mother names are recorded as Tej Ram and Prem Lata. Ex.PW5/A clearly corroborates the
statement of PW1 in which she stated that she gave birth to a baby on 17.11.2008. The recording
of the name of Tej Ram as father and Prem Lata as mother in the register establish that they are
husband and wife in relation.

16. Careful perusal of the statements of aforesaid witnesses clearly suggests that
petitioner is wife of respondent and after her marriage they resided as husband and wife under
one roof at village Haripur. It also stands proved that she gave birth to a child on 17.11.2008 out
of the aforesaid wedlock. Respondent while appearing as RW1 stated that he resides with his
mother and his mother works as servant with Lovekishore Gupta. He also stated that he does not
recognize aggrieved person personally and she has filed present case falsely against him. He
stated that he works as labourer and Prem Lata is married to one Joginder, r/o Simsa and he
never resided with the petitioner. In his cross-examination stated that he had not been called at
Police Post, Prini and no compromise was effected.

17. Interestingly, careful reading of the aforesaid statement of RW1 clearly suggests
that RW1 has not disclosed true facts to the Court, rather his statement is self contradictory and
as such cannot be relied upon. In his examination-in-chief he stated that he does not recognize
the aggrieved person Prem Lata but In his cross-examination he stated that he was not called at
Police Post, Prini and no compromise was affected, whereas PW4 Devia Ram categorically stated
that Prem Lata and Tej Ram were summoned to Police Post, Prini alongwith other persons on
14.9.2008, where they effected compromise. Statement of PW4 stands fully corroborated by
statement of PW1 wherein she categorically stated that compromise could not be effected in Gram
Panchayat, then Pradhan of the Gram Panchayat referred the matter to the Police Post, Prini and
compromise was effected on 14.9.2008 at Police Post, Prini. This Court has no reason to
disbelieve the testimony of PW4, who is an independent witness, rather this Court after perusing
the statement of RW1 sees sufficient reasons to conclude that statement of RW1 is not
trustworthy and confidence inspiring and as such same has been rightly not appreciated by the
Courts below. RW2 Roop Chand also stated that he recognized Prem Lata and she resides with
her mother. RW2 is maternal cousin of the petitioner. He stated that Prem Lata is married with
one Joginder. RW2 further stated that Tej Ram resides with her mother and he is not married.

18. Careful perusal of statement made by RW2 clearly suggests that it will not be of
any help to the RW1 since he did not utter a word with regard to the factum of residing of the
petitioner with respondent as wife. RW2 only stated that Prem Lata is married to one Joginder
but he did not utter a word with regard to residing of Prem Lata with RW1.

19. Conjoint reading of evidence led on record by aggrieved person Prem Lata clearly
establish that she was married to respondent, namely, Tej Ram and she also gave birth to a baby
daughter on 17.11.2008, whose name stands mentioned with the Registrar of Death & Birth i.e.
Ex.PW5/A. Further perusal of Ex. PW5/A clearly establishes that name of the father and mother
of child stands mentioned as Tej Ram and Prem Lata. All the witnesses adduced on record by
petitioner corroborated version of the petitioner and have been candid and straightforward in
making their depositions. Whereas, respondent has not been able to extract anything contrary in
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their cross-examination. RW1 while deposing before Court below has not been able to prove that
petitioner-Prem Lata was not his legally wedded wife and no marriage was solemnised on
26.11.2007. Though, RW1 in his statement, stated that no marriage was solemnized with the
petitioner and he does not recognise her but he also stated in her statement that petitioner is
married to one Joginder, resident of Simsa, which itself falsify the earlier part of the statement
given by RW1, wherein he stated that he does not recognize the petitioner. Similarly, RW2 stated
that petitioner is married to one Joginder but he nowhere stated that petitioner never used to
reside with RW1 Tej Ram.

20. Close scrutiny of statement of PW1-Prem Lata clearly establish that she was
married to RW1-Tej Ram on 26.11.2007 and she resided with him in the house of one
Lovekishore Gupta of Haripur. She also proved that she was ousted from the house during her
pregnancy and respondent used to give beatings to her. Aforesaid factum of beatings and mis-
behaviour stands corroborated with the statement of PW2 Rakesh Kumar. He categorically stated
that he used to visit the house of petitioner and respondent and respondent oftenly use to quarrel
with the petitioner. Factum of giving birth to daughter on 17.11.2008 duly stand proved on
record with the production of Ex.PW5/A i.e. Death & Birth Register, wherein, Kaushlaya Devi, a
female child was born on 17.11.2008 at village Haripur is recorded as daughter of Tej Ram and
Prem Lata. Similarly, PW1 has been able to prove that before filing the present application under
Section 12 of the Act, she reported the matter to the Pradhan, Gram Panchayat, who summoned
the parties for amicable settlement but respondent remained adamant in not taking her to house.
Similarly, factum with regard to effecting of compromise dated 14.9.2008 stands duly proved on
record with statement of PW4 M.C. Devia Ram, who categorically stated that petitioner had
moved an application against her husband Tej Ram in the Gram Panchayat, Haripur and
thereafter Pradhan referred the application to Police Post, Prini. He categorically stated that Tej
Ram and Prem Lata alongwith other persons came present on 14.9.2008 and they effected the
compromise.

21. Hence, it can be safely concluded that PW1-Prem Lata successfully proved that
she was legally wedded wife of the respondent - Tej Ram, who threw her out of house after giving
beatings. It also stands proved on record that out of their wedlock a baby child was born. Hence,
this court has no hesitation to conclude that petitioner-Prem Lata was able to prove her case by
leading cogent and convincing evidence that she was legally wedded wife of the respondent - Tej
Ram and they lived under one roof at Haripur and out of their wedlock a child was born and she
was subjected to domestic violence by her husband, as such she is entitled for maintenance and
rent of residence. PW1 stated that respondent works as labourer and earns Rs. 12,000/- per
month. Since, respondent has failed to refute the aforesaid statement of PW1 before the Courts
below, it can be rightly presumed that respondent has sufficient source of income keeping in view
the fact that he is able bodied person.

22. Consequently, in view of the aforesaid discussions, there is no illegality and
infirmity in the orders passed by learned Courts below as such the same are upheld and the
present petition is dismissed being devoid of merit.

BEFORE HON’BLE MR.JUSTICE SURESHWAR THAKUR, J.

Dayalu Devi and others ..Appellants/plaintiffs.
Versus
State of Himachal Pradesh and another ..Respondents/Defendants.

RSA No. 666 of 2005.
Reserved on: 09/08/2016
Date of decision: 20/08/2016
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Limitation Act, 1963- Section 65- Proceedings were initiated against the predecessor-in-interest

of the plaintiffs for encroaching upon abadi deh- ejectment was ordered, which was challenged

unsuccessfully — a civil suit was filed claiming that plaintiffs had become owners by way of

adverse possession- suit was opposed by the defendants, which was dismissed- held, in second

appeal that plaintiffs had claimed that portion of the house and saw mill were standing on the

disputed land- however, it was not established that predecessor-in-interest of the plaintiffs and

thereafter plaintiffs remained in possession of the suit land- defendants proved that suit land had

vested by escheat to them- defendants had a right to evict the plaintiffs - appeal dismissed.
(Para-7 to 9)

Cases referred:

A.C.Jose Vs. Sivan Pillai and others (1984) 2 SCC 656

Commissioner of Income-tax (Central) vs. B.N.Bhattacharjee and another (1979) 4 SCC 121

For the appellants: Mr. R.K.Bawa, Sr. Advocate with Mr. Ajay Kumar Sharma, Advocate.
For the respondents: Mr. Vivek Singh Attri, Dy. A.G.

The following judgment of the Court was delivered:

Sureshwar Thakur, J

The instant appeal stands directed against the impugned judgement and decree
of the learned District Judge, Solan, Himachal Pradesh, whereby he affirmed the rendition of the
learned Civil Judge (Senior Division), Kandaghat. The plaintiffs standing aggrieved by the
concurrently recorded renditions against them by both the learned Courts below concert through
the instant appeal constituted before this Court, to reverse the judgements and decrees of both
the Courts below.

2. The facts necessary for rendering a decision on the instant appeal are that
plaintiffs claimed to be owner in possession of 2 biswas of land comprised in Khata/Khatauni No.

179 min 314, old khasra No. 1500/1186/2 and new Khasra No. 1053 situated in Mauja
Sirinagar, Pargana Baguri-khurd, Tehsil Kandaghat being part of the land measuring 6 bighas 5
biswas recorded as Abadi Deh in the revenue record. The respondents/defendants who claimed
to be owner of this land on account of having escheated to it as its owner Tara Chuhru Tailor had
died issueless initiated ejectment proceedings under Section 163 of the H.P.Land Revenue Act
alleging that predecessor in interest of the appellants/plaintiffs had encroached upon this land,
the Collector Kandaghat who ordered the ejectment of the predecessor in interest of the
appellants from this land. It was also alleged that he land was being auctioned and predecessor
in interest of the plaintiffs had also made a bid in the year 1970 but his bid being lost was not
accepted and it was leased out to Pritam Singh. The appeal by the predecessor in interest of the
appellants against this order had been dismissed up to the level of Financial Commissioner,
consequently a suit was filed by the present appellants who in the alternative claimed to be owner
by adverse possession and that the suit land was not a Nazul land was coming in possession of
the predecessor in interest of the plaintiffs since long and provisions of Section 163 of the
H.P.Land Revenue Act are not applicable to the suit land being Abadi Deh and Financial
Commissioner having no jurisdiction to declare the revenue entries being wrong. Consequently,
the suit for declaration and injunction.

3. The suit of the plaintiffs was resisted by defendants whereby they have taken
preliminary objections that the plaintiffs are estopped from filing the present suit due to their own
act and conduct. On merits, the defendants have denied the averments made by the plaintiffs in
their plaint and specifically pleaded that the defendants have every right to evict the unauthorized
occupants from the Government land under Section 163 of the H.P.Land Revenue Act. It is
averred that the plaintiffs or their predecessor in interest had never been in its possession and
they have grabbed the possession of the suit land being the adjoining land owner in possession.
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The State has every right to initiate the proceedings under Section 163 of the H.P.Land Revenue
Act against the plaintiffs.

4. On the pleadings of the parties, the trial Court struck following issues inter-se
the parties in contest:-
1. Whether the plaintiffs are owners in possession of the suit land, as
claimed? OPP.
2. Whether the provisions of Section 163 of the Land Revenue Act are not

applicable to the suit land and as such the plaintiffs are entitled for the
declaration that the order passed by the Revenue Authorities is illegal and
inoperative, as alleged? OPP.

3. Whether the plaintiffs are entitled for the relief of permanent prohibitory
injunction, as alleged? OPP.
4. Whether the plaintiffs have are estopped from filing the present suit due
to their own acts and deeds, as alleged? OPD.
S. Whether the plaintiffs have no cause of action, as alleged? OPD.
6. Whether late Shri Duni Chand has filed a suit in the year 1986 having
suit No. 51 of 1986, if so, its effect? OPD.
7. Relief.

S. On an appraisal of evidence, adduced before the learned trial Court, the learned

trial Court dismissed the suit of the plaintiffs besides the learned First Appellate Court dismissed
the appeal preferred therefrom before it by the plaintiffs.

6. Now the plaintiffs have instituted the instant Regular Second Appeal before this
Court, assailing the findings in its impugned judgment and decree recorded by the learned first
Appellate Court. When the appeal came up for admission on 26.4.2006, this Court admitted the
appeal on the hereinafter extracted substantial question of law:-
“Whether the first appellate Court has erred in dismissing the appeal when it has
specifically been observed in para 11 of its judgement that the land in question is
not shown to have belonged to Tara Chuhra, on whose death the respondent-
defendant claimed that it escheated to the State and became Wazud Land?”

Substantial question of law.

7. The predecessor in interest of the plaintiffs/appellants had purchased the ‘Abadi’
of one Dharam Dutt. Tersely the lawful possession of the plaintiffs of the contentious portion of
two biswas of land adjoining the ‘Abadi land’ of the plaintiffs as stood purchased by their
predecessor in interest from one Dharam Dutt, is the nerve centre of the controversy engaging the
parties at lis. Proven lawful possession of Abadi land by Abadi holder(s) vests in the latter an
indefeasible right qua continuance of possession thereof also preempts any onslaught qua
usurpation of its possession standing constituted either by the State or by any holder of Abadi
land adjoining it. PW-1 had concerted to establish theirs provenly holding possession qua the
contentious parcel of two biswas of land by testifying qua a portion of their residential house
beside their saw mill standing installed thereon. However, the aforesaid assertion made by the
plaintiffs qua theirs holding possession thereof per se stands ingrained with a vice of falsity,
falsity whereof emanates from theirs in a previous suit in contradiction besides in variance with
the afore referred manner of espousal by them qua theirs holding its lawful possession, theirs
therein ventilating, of, the aforesaid contentious parcel of two biswas of land which adjoins their
Abadi standing used by them as an orchard. The effect of the aforesaid loud contradiction is of
an inference standing garnered qua the espousal by the plaintiffs qua theirs holding possession of
the suit land standing whittled. Contrarily, the propagation of the defendants/respondents qua
the suit land constituting the Abadi of one Tara who died issueless hence on his demise it
standing escheated to them appears to hold vigour. Significantly, the plaintiffs have not even
adduced any cogent evidence in display of their predecessor in interest while purchasing ‘Abadi
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land’ from one Dharam Dutt his also purchasing from the latter the contentious tract of two
biswas of land for hence theirs holding a leverage to espouse of theirs holding its lawful
possession. However, the learned counsel appearing for the appellants has contended of the
propagation aforesaid of the defendants of the suit land being construable to be Nazul land is
unamenable to its holding any legally vigorous clout arousable from non existence any cogent
evidence comprised in the Revenue Officer concerned on demise of Tara attesting mutation qua
its standing vested by escheat in the defendants. The aforesaid submission holds legal worth
only to a limited extent of the defendants not producing the relevant mutation attested qua the
suit land by the Revenue Officer concerned with manifestations therein of on the demise of one
Tara who purportedly held it as ‘Abadi’ it standing escheated to the defendants. However, the
non adduction of the relevant mutation would not in its entirety disrobe the efficacy of the
propagation of the defendants of given the plaintiffs provenly not ever holding its lawful
possession theirs yet holding a right to stake a claim for ousting the defendants to seek their
eviction therefrom. The reason for this Court proceeding to with invincible vigour conclude of
dehors the defendants not adducing the relevant mutation attested on demise of Tara by the
Revenue Officer concerned personificatory of the suit land hence standing escheated to them,
theirs hence proving the aforesaid factum probandum stands harbored upon the acquiescence
made by their predecessor in interest qua his not holding its lawful possession whereas with
lawful possession of ‘Abadi land’ constituting the indispensable sine qua non for a ‘Abadi’ holder
standing entitled to repulse the defendants from dislodging his possession thereto, acquiescence
whereof contrarily belies the espousal of the plaintiffs qua theirs holding its lawful possession
rendering open an inference of hence theirs not holding any right to restrain the defendants from
seeking their eviction therefrom. The inference of acquiescence made by the predecessor in
interest of the plaintiffs stands constituted in Ext.DW-1/A embodying a communication made to
the authorities concerned by the predecessor in interest of the plaintiffs wherein an articulation
exists qua the suit land standing located in vicinity to his ‘Ara machine’ qua whose allotment to
him by way of lease he made a request therein to the authority concerned. Furthermore the
defendants had put to auction the contentious parcel of two biswas of land. On conclusion of the
relevant auction proceedings of the suit land as stood conducted by the authority concerned one
Pritam Singh as manifested by Ext.DW-1/D stood declared to be the successful bidder
whereupon it stood allotted to him on lease. An order for its allotment to him by lease was made
by the authority concerned. Moreover in the aforesaid proceedings as divulged by Ext.DE
comprising a copy of an order rendered by Sub Judge Ist Class, Kandaghat, in an application
preferred therebefore by the predecessor in interest of the plaintiffs under Order 39 Rule 1 and 2
CPC, a communication occurs of the predecessor in interest of the plaintiffs participating in the
auction held qua the suit land by the authority concerned, reiteratedly the effect of the aforesaid
acquiescence is of (a) neither the predecessor in interest of the plaintiffs nor the plaintiffs ever
holding lawful possession of the contentious suit land; (b) with evidently neither the predecessor
in interest of the plaintiffs nor the plaintiffs holding lawful possession of the ‘Abadi land’ theirs
acquiescing to the propagation of the defendants of on the demise of one Tara who hitherto held
it, it given the aforesaid Tara dying issueless, it standing escheated in the State besides benumbs
the effect if any of non adduction by the defendants of the relevant attestation of mutation qua it
by the revenue officer concerned on demise of Tara (c) the defendants proving the factum of the
suit land on demise of Tara vesting by escheat vis-a-vis them; (d) defendants holding a right to
evict the plaintiffs therefrom. The learned counsel appearing of the plaintiffs has contended that
the vigour of the aforesaid acquiescence neither estopps the plaintiffs to stake a claim qua their
entitlement to the suit land nor relieves the defendants from adducing the relevant mutation
pronouncing the factum of its standing escheated to them. In making the aforesaid submissions
he relies upon a judgement of the Apex Court reported in A.C.Jose Vs. Sivan Pillai and others
(1984) 2 SCC 656 , parapgraph 38 whereof stands extracted hereinafter:

“38. Lastly, it was argued by the counsel for the respondents that the appellant
would be estopped from challenging the mechanical process because he did not
oppose the introduction of this process although he was present in the meeting
personally or though his agent. This arguments is wholly untenable because
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when we are considering a constitutional or statutory provision there can be no
estoppel against a statute and where or not the appellant agreed or participated
in the meeting which was held before introduction of the voting machines, if such
a process is not permissible or authorized by law he cannot be estopped from
challenging the same.”

He also places reliance upon a judgement of the Hon’ble Apex Court reported in Commissioner
of Income-tax (Central) vs. B.N.Bhattacharjee and another (1979) 4 SCC 121, relevant
paragraphs No. 56 to 59 whereof stand extracted hereinafter:

“56. Now we came to the meat of the matter - the plea of estoppel or its variants. The
C. I. T's objection to the jurisdiction of the Commission to proceed with the matter has
been shot down by the artillery of estoppel. The order under appeal proceeds to hold
that a conspectus of the circumstances of the case compels the conclusion that an
understanding had been reached between the assessee and the C. I. T., evidenced by
mutual withdrawal of their respective appeals before the I. T. A. T., that the
Commission would be permitted to explore a settlement; and so, the statutory veto
available to the C. I. T. to interdict the enquiry by the Commission could not be
exercised because he was estopped from so doing, resiling from his earlier stand. The
argument has an attractive veneer or cosmetic charm but law is more than skin-deep
and courts peep beneath to see the principle of equity and justice thereby promoted.

57. What, in essence, is estoppel? Estopeel is a rule of equity which for bids truth
being pleaded or representation, on which faith, another has acted to his detriment,
being retracted. Even extending the rule into the newfangled empire of promissory
estoppel, it cannot go beyond the limits of the Law Revision Committee in England
which Lord Denning allowed to blossom in the High Trees case, 1947 (1) KB 130 - also
see "Discipline of Law by Lord Denning" p. 202.

"We therefore recommend that a promise which the promisor knows, or reasonably
should know, will be relied upon by the promisee, shall be enforceable if the promisee
has altered his position to his detriment in reliance on the promise."

58. The soul of estoppel is equity, not facility for inequity. Nor is estoppel against
statute permissible because public policy animating a statutory provision may then
become the casualty. Halsbury has noted this sensible nicety.

"Where a statute, enacted for the benefit of a section of the public, imposes a duty of
positive kind, the person charged with the performance of the duty, cannot by estoppel
be prevented from exercising his statutory powers."

[Maritime Elec. Co. Ltd. v. General Diaries Ltd. 1937 AC 610 and Halsburys Laws of
England para 1515.]

"A petitioner in a divorce suit cannot obtain relief simply because the respondent is
estopped from denying the charges, as the court has a statutory duty to inquiry into
the truth of a petition." [Hudson v. Hudson (1948) P. 292 and Halsburys Laws of
England Para 1515].

The luminous footnote cites rulings and states that

"This rule probably also applies where the statute bestows a discretion rather than
imposing a duty." [Halsbury, 4th Edn. pp. 1019.]

To sum up, where public duties cast by statute are involved, private parties cannot
prevent performance by invoking estoppel. We do not discuss further since the facts
here exclude estoppel.

59. In the present statutory situation Section 245D by the 2nd Proviso, casts a
public duty on the Commissioner of Income-tax to consider, in the light of the case
made out in the assessee's application, whether "concealment of particulars of income
on the part of the applicant or perpetration of fraud by him for evading any tax or
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other sum chargeable or imposable under the Indian Income-tax Act, 1922 (11 of
1922), or under this Act, has been established or is likely to be established by any
Income-tax authority, in relation to the case", and exercise his veto power to prevent
escape of macro-criminals prima facie guilty of grave economic crimes. He cannot
bargain over this interdict in advance or barter away a legal mandate in anticipation.
He may permit or even assist the filing of a conciliation motion by the assessee but
when the Commission intimates him under S. 245D (1) he shall, with statutory
seriousness, exercise his discretion. He cannot enter into a 'deal' over this power
without betraying the statutory trust. We cannot, therefore, accept the plea that the
Commissioner of Income-tax, by conduct and 'under-standings' has 'irredeemably,
mortgaged' his statutory duty to object if the case deserves such objection. Estoppel
then is both odious and ominous and discretion the door to corruption.”

8. However, the reliance placed by the learned counsel for the plaintiffs/appellants
herein upon the aforereferred verdicts, relevant portions whereof stands extracted hereinabove,
do not confer any legal leverage upon him to contend of the aforesaid acquiescence if any not
estopping the plaintiffs/appellants to claim possession qua the suit land nor relieving the
defendants from adducing the relevant mutation magnifying the factum of its on demise of Tara
standing escheated to them. The reason for forming the aforesaid conclusion stands founded
upon the factum of acquiescences made by a litigant operating as an estoppel against him unless
acquiescences are qua a fact or a procedure, adoption/ acquiescence whereof is impermissible or
barred by law. Also any representation made by the predecessor in interest of the plaintiffs to the
authority concerned qua the suit land would not operate as an estoppel vis-a-vis the plaintiffs for
hence barring them to stake a right of retaining possession of the suit land unless they provenly
by vigorous evidence establish the trite factum of theirs holding its lawful possession evidence
whereof stood comprised in the factum of their predecessor in interest while acquiring the ‘Abadi
land’ of one Dharam Dutt his also acquiring the contentious tract of two biswas of land. Since
the relevant best evidence stands unadduced, the plaintiffs cannot claim the benefit of the
renditions aforesaid nor obviously can contend of their acquiescences of their predecessor in
interest not estopping them to claim possession of the suit land. Furthermore any acquiescence
by a litigant in derogation of his inherent rights would also not estop him to subsequently stake
a claim for their bestowment upon him. However, none of the aforesaid legal expostulations for
excepting the plaintiffs from any attraction qua them the principle of estoppel awakened by the
acquiescences made by their predecessor in interest occurring in the aforereferred exhibits is
available to them, rendering hence inapt any reliance by the learned counsel for the appellants
upon the citations aforesaid. The reason for this Court concluding of the counsel for the plaintiff
making an inapt reliance upon the judicial verdicts aforesaid rest upon the trite factum of the
suit land standing nomenclatured as ‘Abadi’ for continuance of possession whereof they stood
enjoined to prove by forthright evidence qua theirs continuously since their predecessor in
interest besides uptill now holding its lawful possession. However, the aforesaid trite factum for
theirs thereupon concomitantly standing vested with a right to forestall the defendants in
usurping their possession if any thereupon hence stands unestablished besides unproven by
them, as a corollary when proof of the aforesaid factum probandum is imperative it remaining
unsubstantiated, cannot bestow in them any right to contend of the acquiescences aforesaid qua
the suit land made by their predecessor in interest not estopping them to oust the defendants to
stake their eviction therefrom.

9. The result of the above discussion is that the appeal preferred by the
appellants/plaintiffs is dismissed and the substantial question of law is answered against them.
The judgements and decrees rendered by the both the Courts below are maintained and affirmed.
Decree sheet be prepared accordingly. The parties are left to bear their own costs. All pending
applications also stand disposed of accordingly. Records be sent back forthwith.
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BEFORE HON’BLE MR.JUSTICE SURESHWAR THAKUR, J.

Kuldeep Chand ..Appellant/defendant.
Versus
Satya Devi and another ..Respondents/plaintiffs.

RSA No.545 of 2002
Reserved on : 09.08.2016
Date of decision: 20/08/2016

Specific Relief Act, 1963- Section 15- Plaintiff filed a suit for possession claiming that
defendants had encroached upon the suit land- suit was opposed by the defendants by filing a
reply denying the contents of the plaint- suit was decreed by the trial Court- an appeal was filed,
which was dismissed- held, in second appeal that defendants had purchased the land from the
plaintiff- he had encroached upon the suit land, which fact was established by demarcation
report- it was contended that Local Commissioner was not examined and no reliance could have
been placed on the report- no evidence was led by the defendants in support of the objection-
demarcation was conducted in accordance with law- appeal dismissed. (Para-7 to 11)

For the appellant: Mr. Anand Sharma, Advocate.
For the respondents: Mr. Ajay Sharma, Advocate for respondent No.1.

The following judgment of the Court was delivered:

Sureshwar Thakur, J

The instant appeal stands directed against the impugned judgement and decree
of the learned District Judge, Una, H.P., whereby he affirmed the rendition of the learned Sub
Judge 1st Class, Court No.Il, Amb, District Una. The defendant standing aggrieved by the
concurrently recorded renditions of both the learned Courts below against him concerts through
the instant appeal constituted before this Court, to reverse the judgements and decrees of both
the Courts below.

2. The facts necessary for rendering a decision on the instant appeal are that
plaintiff was the owner in possession of land measuring 10 Kanals 7 marlas comprising of Khasra
No. 1980 as per copy of the jamabandi for the year 1980-81 situate in village Amb, Tehsil Amb.
Out of the above said land, the plaintiff is said to have sold the land measuring 10 karams x 18
karams shown by khasra No. 1980/1 in favour of the defendants. The defendants were alleged to
have constructed their house on the aforesaid land. However, at the time of raising construction
of their house, the defendants are said to have encroached upon 98 sq.mtrs. the land of the
plaintiff. The defendants are said to have raised wall between points ABCD and have also
installed a gate at points A and B on the eastern side of their house. The defendants are further
shown to have encroached upon some other land of the plaintiff on the western side of their
house as shown by letters FGHI. The possession of the defendants over the disputed land was
stated to be that of trespassers and the plaintiff claimed the possession of the disputed land
against the defendants on the allegation that the defendants have refused to vacate this land
despite being asked to do so.

3. The suit of the plaintiff was resisted by defendants who have filed written
statement in the case. The defendants have denied that they have encroached upon any land of
the plaintiff. It was averred that the land purchased by the defendants from the plaintiff was
demarcated and shown to the defendants in presence of the plaintiff and the defendants have
raised the construction of their house on this very land and they have not encroached upon any
further land of the plaintiff.
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4. On the pleadings of the parties, the trial Court struck following issues inter-se
the parties in contest on 10.01.1994:-

1.  Whether plaintiff is entitled to the possession of suit land marked as ABCED and
FGHI in the site plan attached with the plaint? OPP.

1A. Whether defendants have encroached upon an area 98 Sq.mtrs. marked by
letters ABCDE and FGHI in the site plan? OPP.

1B. Whether the possession of defendants over portion marked ABCDE and FGHI is
that of trespasser? OPP.

2.  Whether plaintiff has no locus-standi to file the present suit? OPD.
3.  Whether suit is bad for non-joinder of necessary parties? OPD.

4.  Whether plaintiff is estopped by her act and conduct as alleged to file the present
suit? OPD.

6. Relief.

On 19.2.1996 the learned trial Court framed another issue:
“Whether the report of the Local Commissioner is liable to be set-aside.”

5 On an appraisal of evidence, adduced before the learned trial Court, the learned
trial Court decreed the suit of the plaintiff besides the learned First Appellate Court dismissed the
appeal preferred therefrom before it by the defendants.

6. Now defendant Kuldeep Chand has instituted the instant Regular Second Appeal
before this Court, assailing the findings recorded by the learned first Appellate Court in its
impugned judgment and decree. When the appeal came up for admission on 25.08.2004, this
Court admitted the appeal on the hereinafter extracted substantial question of law:-

“Whether the relief granted to the plaintiff by the Courts below was beyond the
scope of the pleadings.”

Substantial question of law.

7. Uncontrovertedly, the appellant purchased an area measuring 1 kanal from the
plaintiff. He raised construction beyond the area sold to him by the plaintiff sequelling his hence
encroaching upon the land of the plaintiff. The factum of the defendant encroaching upon the
land of the plaintiff stands vividly pronounced by the Revenue Officer concerned in his
demarcation report comprised in Ext.PW-3/D. The learned counsel appearing for the
defendant/appellant has made a vigorous attempt before this Court to scuttle the efficacy of
demarcation report comprised in Ext.PW-3/D on the anvil of the Local Commissioner concerned
not stepping into the witness box for proving the trite factum of his holding demarcation of the
relevant site in consonance with the relevant procedure encapsulated in the H.P.Land Code
Manual. Furthermore, the learned counsel for the defendant has made a vehement espousal
herebefore of the non rendition of a verdict by both the Courts below upon the objections reared
by the defendant against the tenacity of the findings recorded by the local commissioner in his
report comprised in Ext.PW-3/D renders his relevant report when construed in coagulation with
the purported infirmity aforereferred to hence stand gripped with an aggravated vice of
invalidation. He also contends of the findings pronounced by both the Courts below bereft of
theirs pronouncing a verdict upon their objections qua it hence stains them with a vice of theirs
standing pronounced in a summary besides in a post haste manner also obviously bespeaks of
non application of their judicial mind qua the tenacity of Ext.PW-3/D rendering them it to be
wanting in any legal vigour. Furthermore, the learned counsel appearing for the defendant has
made loud echoings hereinbefore qua the emanation upsurging from the depositions of the
plaintiffs’ witnesses marking their stark acquiescence qua the construction raised by him upon
the suit land especially with communications occurring therein of the defendant raising
construction within the precincts of the area earmarked by the plaintiff at the time of his
purchasing it from the latter estops the plaintiff to inordinately proclaim hereinbefore of the
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defendant in his subjecting the suit land to construction his proceeding to do so without her
consent. Initially the foremost onslaught constituted by the defendant to the report of the
demarcating officer constituted in Ext.PW-3/D warrants its standing rested by this Court. Even
though in Ext.PW-3/D the demarcating officer has recorded of his at the stage preceding his
subjecting the suit land to demarcation his not holding the Tatima pertaining to the inter se
contiguous lands of the parties at lis hereat, non holding whereof at the apposite stage ensuing
from its unavailability thereat. Nonetheless his proceeding to from the relevant Tatima available
on the relevant mutations besides from the relevant field books, hence gauge their respective
Karukans besides their respective areas. Furthermore, with the aforesaid manner of the
demarcating officer making a determination of the configuration besides of the areas borne by the
relevant contiguous lands of the parties at lis standing evidently concurred by both the plaintiff
and the defendant under their respective statements recorded before him which stand
respectively borne on Mark-A and Mark-B especially when signatures of the defendant occurring
thereon stand not contested by him also with the apposite revelations manifested therein qua the
displaying of satisfaction by the defendant qua the demarcation conducted by the demarcating
officer of the relevant contiguous lands of the parties at lis, foments a conclusion of with the
procedure adopted by the demarcating officer in gauging on the anvil of Ext.PW-3/G and Ext.PW-
3/H the area besides the dimensions of the contiguous lands of the parties at lis, gauging whereof
stood meted concurrence by the defendant as displayed by his statement comprised in Mark-B
also with his in Mark-A displaying his concurrence with the measurements of the relevant
contiguous lands of the parties at lis hence his standing estopped him from contending qua the
gauging by the demarcating officer, the dimensions/areas of the relevant contiguous lands of the
parties at lis while standing anvilled not upon the relevant Tatima being impermissible or hence
his holding demarcation of the relevant contiguous lands of the parties at contest in purported
stark departure of the procedure contemplated in the H.P.Land Manual also forestalls him from
contending of the conclusions arrived by the demarcating officer in his report comprised in
Ext.PW-3/D wanting in legal worth. Although it was preemptory for the demarcating officer to
before his proceeding to demarcate the contiguous land of the parties at lis to hold the copy of the
relevant Tatima yet with his assigning a good reason qua its unavailaibility also with his
preceding thereto recording the consensus ad idem of the parties at lis qua the fixed points
wherefrom he hence demarcated the contiguous lands of the parties at contest renders
inconsequential the effect of unavailability of the relevant Tatima.

8. Be that as it may, with the defendant concurring with the determination by the
demarcating officer of the relevant fixed points with the aid of Musabi available on the relevant
mutations besides from the relevant field books renders inconsequential the effect of the
demarcating officer not tendering by stepping into the witness box his report comprised in
Ext.PW-3/D. Moreover, the effect if any of the learned Courts below not pronouncing upon the
objections reared therebefore by the defendant qua the efficacy of the demarcation report
embodied in Ext.PW-3/D is for the reasons ascribed hereinafter legally unworthwhile.

9. Although it was imperative for the demarcating officer to by stepping into the
witness box tender his report comprised in Ext.PW-3/D for hence his proving it. However, the
dire legal necessity qua his thereupon proving it would acquire a paramount effect for hence
rendering his report comprised in Ext.PW-3/D to hold no efficacy in law only when on the
apposite issue framed by the learned trial Court on 19.2.1996 qua hence his report being liable to
be quashed and set-aside, the defendant had adduced therebefore sustainable evidence for
sustaining besides succoring the aforesaid espousal. However, though an apposite issue struck
by the learned trial Court qua the objections raised by the defendant vis-a-vis the report of the
demarcating officer comprised in Ext.PW-3/D yet as openly echoed by an order of the learned
trial Court recorded on 9.10.1996 of the counsel for the defendant waiving his right to lead
evidence for sustaining his objections qua the report of the Local Commissioner, warrants a
deduction standing derived by this Court, of the defendant not pressing his objections qua the
report of the local commissioner nor also his holding any evidence in support of the objections
reared by him qua the report of the local commissioner. Contrarily, an inference stands
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awakened from the concurrence emanating from the defendant embodied in his statement
comprised in Mark-B recorded by the demarcating officer prior to his holding demarcation of the
relevant site besides also from his making concurrence to the demarcation of the relevant site
held by the demarcating Officer, concurrence whereof stands bespoken in his statement
comprised in Mark-B signatures whereon of the defendant remain uncontested by him of hence
the counsel for the defendant standing constrained to waive the apposite opportunity to lead
evidence for succoring his objections to the report of the local commissioner. Also the aforesaid
apposite concurrences begetting the sequel of the demarcation report comprised in Ext.PW-3/D
holding legal sinew. The sequel of the aforesaid discussion is of the acquiescence if any of the
plaintiff upsurging from communications occurring in the plaintiffs’ evidence of the defendant
holding his construction within the precincts of the area disclosed to him by the plaintiff at the
time he purchased an area of 1 Kanal from the plaintiff, getting belittled. The reason for holding
so, sprouts from the factum of the defendant conceding to his purchasing an area measuring 1
kanal from the plaintiff wherewithin alone he held a right to raise construction. Even if the area
which stood disclosed to him by the plaintiff prior to his proceeding to raise construction fell in
excess of the area alienated to him by the plaintiff yet it was enjoined upon him to get ascertained
from the competent revenue officer the relevant dimensions of the land alienated to him. He
omitted to do so. Contrarily for his omission he cannot merely on a surmisal assessment by the
plaintiff of the area wherewithin the dimensions of 1 kanal of land occurred, forestall her from
canvassing her vested rights to usurp his possession therefrom predominantly when the concert
of the plaintiff to usurp his possession therefrom stands squarely anchored upon a valid
demarcation report.

10. The learned counsel for the defendant has made a vociferous address before this
Court qua the omission of the plaintiff to step into the witness box for corroborating the
averments constituted in the plaint whereas the averments constituted in the plaint standing
testified by her power of attorney who in his cross-examination makes communications of his
holding an estate located at a distance of 20 km from the suit land also his showing ignorance
qua the dimensions of the suit land rendered him while hence his unveiling the factum of his
holding no personal knowledge qua the entire gamut of the controversy engaging the parties at lis
also his unveiling his ignorance qua the averments testified by him in proof of the averments
constituted in the plaint whereas in case he held personal knowledge qua the relevant facets
embedded in the plaint would facilitate him to prove them dehors the plaintiff not stepping into
the witness box for proving the averments, contrarily his unveiling his ignorance qua the entire
gamut of the controversy besetting the parties at lis renders proof if any adduced by him qua the
averments constituted in the plaint to hold no legal worth. He contends of the averments
constituted in the plaint standing unsubstantiated. He also contends qua the omission of the
plaintiff to step into witness box for proving the averments constituted in the plaint constraining
a conclusion from this Court of theirs remaining unsubstantiated whereupon he contends of the
suit of the plaintiff warranting dismissal. To succor his submission he relies upon judgements
reported in 2002(3) SLC-285, 1999(3) SCC 576, 2000(2) SLJ-1736, 2002(3) SLC-478 and 2001(1)
SLJ 463. The effect of the aforesaid submissions stand effaced in the light of this Court
pronouncing with formidability of the demarcation report comprised in Ext.PW-3/D standing not
bereft of any validity. With the entire gravamen of the lis engaging the parties at lis standing
hinged upon the encroachment made by the defendant upon the land of the plaintiff factum
whereof enjoined adduction of best evidence comprised in the report of the demarcating officer
concerned, imperatively when the relevant best evidence stands adduced also when it for reasons
aforestated holds sinew besides when the attorney of the plaintiff did not hold the relevant
demarcation nor was hence required to prove it hence his ignorance if any qua the entire gamut
of the controversy embodied in the plaint also hence the effect of his testimony being discardable
gets subsumed in the trite factum of the fulcrum of the controversy warranting its standing
clinched by best evidence comprised in the report of the local commissioner, report whereof when
holds validity also vigorously clinches the apt controversy it would be legally insagacious to on
the plaintiff omitting to step into the witness box, draw any adverse inference qua her from her
omission to step into the witness box, also it would be legally inapt to from ignorance if any of the
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power of attorney qua the entire gamut of the controversy embodied in the plaint, conclude of
hence the averments constituted in the plaint remaining unproved nor it would be apt to
conclude of the suit of the plaintiff warranting dismissal prominently when the factum
probandum or the fulcrum of the controversy hinged upon the demarcation report Ext.PW-3/D
stands thereupon clinched.

11. The result of the above discussion is that the appeal preferred by the
defendant/appellant herein is dismissed and the substantial question of law is answered against
him. The judgements and decrees rendered by the both the Courts below are maintained and
affirmed. Decree sheet be prepared accordingly. The parties are left to bear their own costs. All
pending applications also stand disposed of accordingly. Records be sent back forthwith.

BEFORE HON’BLE MR.JUSTICE SURESHWAR THAKUR, J.

Paras Ram ..Appellant/plaintiff.
Versus
State of Himachal Pradesh and others ...Respondents/Defendants.

RSA No. 437 of 2004.
Reserved on: 10/08/2016
Date of decision: 20/08/2016

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit for seeking permanent
prohibitory injunction for restraining the defendant from interfering in the flow of water for
irrigation purpose- it was pleaded that land of the plaintiff was being irrigated from the source
named Jaral Bain- defendants threatened to tap the water of source forcibly and without consent
of the plaintiff- suit was opposed by filing a reply pleading that water source is owned and
possessed by State of Himachal Pradesh- Department was going to dig the well in Khasra No. 283
on the request of the public at large- plaintiff cannot restrain the owner from digging well in their
land- suit was dismissed by the trial Court- an appeal was preferred, which was also dismissed-
held, in second appeal that no prescriptive right can be acquired regarding the water flowing in
underground channel- there was no evidence that by tapping the water, plaintiff would be
deprived of the use of the water for irrigating his land- injunction was rightly refused in these
circumstances- appeal dismissed. (Para-7 and 9)

Case referred:
Het Singh and others vs. Anar singh and others AIR 1982 Allahabad 468

For the appellant: Mr. Ankush Dass Sood, Sr. Advocate Ms. Shweta Julka, Advocate.
For the respondents: Mr. Vivek Singh Attri, Dy. A.G. for respondents No. 1 and 2.

The following judgment of the Court was delivered:

Sureshwar Thakur, J

The instant appeal stands directed against the impugned judgement and decree
of the learned District Judge, Bilaspur, Himachal Pradesh, whereby he affirmed the rendition of
the learned Senior Sub Judge, Bilaspur. The plaintiff standing aggrieved by the concurrently
recorded renditions against him by both the learned Courts below concert through the instant
appeal constituted before this Court, to reverse the judgements and decrees of both the Courts
below.

2. The facts necessary for rendering a decision on the instant appeal are that
plaintiffs filed a suit for permanent injunction as against the respondents restraining them from
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interfering in the flow of water for irrigation purpose from a source named Jaral Bain. It was
alleged by the plaintiffs that they were owner in possession of the irrigated land comprised in
Khasra No. 130, 142, 258, 169, 287, 144, 141, 170, 145, 278, 82 and 155. It was alleged that
this land was being irrigated from the water of the source named as Jaral and Bain Bawari
situated in village Sayar. It was alleged that there is a water source situated in Khasra No. 283
from where the water for irrigation flows to the land of the plaintiffs who used to irrigate their
land by the said water and that the lands of the plaintiffs situated downward from the said water
source. It was alleged that the defendants had started threatening the plaintiffs to tap the water
of the said source forcibly and without the consent of the plaintiffs and to take it to other villages
for drinking purposes and have started digging a well near the source. It was alleged that in case
the water is tapped in this manner, the plaintiffs would be put to a great loss hence the suit for
injunction.

3. The suit of the plaintiffs was resisted by defendants whereby they have taken
preliminary objections that of maintainability, cause of action and locus standi. On merits, they
pleaded that there is water source situated in Khasra No. 276 owned and possessed by State of
H.P. which was described in the revenue record as Gair Mumkin Bowli as Rafaiam i.e. for the
benefit of the public at large. In regard to Khasra No. 283 it was pleaded by the defendants that
this Khasra number is owned and possessed by Sant Ram alongwith Devku and the department
was going to dig the well in this land on the request of the public at large. It was pleaded that the
plaintiffs cannot restrain other owners from digging wells in their respective land and defendants
were exercising their legal rights with consent of owners of Khasra No. 283. Thus, it was pleaded
that the suit is liable to be dismissed.

4. On the pleadings of the parties, the trial Court struck following issues inter-se
the parties in contest:-

1.  Whether the suit in the present form is not maintainable, as alleged? OPD.

2.  Whether the plaint does not disclose any cause of action and if so its effect? OPD.

3.  Whether the plaintiffs have been in the user of the water of the of the source
known as Jaral and Bain Bowri for irrigation of their land and exclusively as of right?
OPP.

4. Ifissue No.l is proved in affirmative whether by tapping the water source by the
defendants for bringing water supply to the inhabitants in Khasra No. 283 caused
interference in this user of the water by the plaintiffs for irrigation by diminishing the
flow of the water? OPP.

5.  Whether the plaintiffs are entitled for the relief of permanent injunction? OPP.
6.  Relief.

5. On an appraisal of evidence, adduced before the learned trial Court, the learned
trial Court dismissed the suit of the plaintiffs besides the learned First Appellate Court dismissed
the appeal preferred therefrom before it by the plaintiff.

6. Now the plaintiff has instituted the instant Regular Second Appeal before this
Court, assailing the findings recorded in its impugned judgment and decree by the learned first
Appellate Court. When the appeal came up for admission on 30.11.2004 this Court admitted the
appeal on the hereinafter extracted substantial question of law:-

“Whether the findings of the learned trial Court as affirmed by the learned First
Appellate Court are dehors the evidence on record?”

Substantial question of law.

7. Water tapped, in, Jaral and Bain Bowri, stands contended by the plaintiffs to be
the source for irrigating their fields. The aforesaid source of water occurs in Khasra No. 276,
khasra number whereof stands not owned by the plaintiffs. The defendants by theirs tapping the
water of Jaral and Bain Bowri stand espoused by the plaintiffs to cause deprivation of water to
them though meant for irrigating their fields which occur below khasra No. 276. They claims a
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relief for injuncting the defendants from tapping the water of Jaral and Bain Bowri on the anvil of
theirs since time immemorial using its water for irrigating their fields. Obviously they contend
qua even when its location occurs on Khasra No. 276, khasra number whereof stands not owned
and possessed by them it yet constituting a servient heritage for facilitating the user of its water
by them for irrigating their fields occurring below it given its relevant user holding continuity for
20 years hitherto, whereupon they statutorily stand vested with a prescriptive right qua its user
for irrigating their fields, fields whereof constitute the dominant heritage. @ However, for
pronouncing upon the sinew of the aforesaid contention an allusion to the provisions of Section
17 of the Indian Easements Act, 1882, which stand extracted hereinafter, is imperative.

“17. Rights which cannot be acquired by prescription — Easements acquired
under Section 15 are said to be acquired by prescription and are called
prescriptive rights.

None of the following rights can be so acquired:-

(@) a right which would tend to the total destruction of the subject of the right, or the
property on which, if the acquisition were made, liability would be imposed,;

(b) a right to the free passage of light or air to an open space of ground:

(c) a right to surface water not flowing in a stream and not permanently collected in

a pool, tank or otherwise;
(d) a right to underground water not passing in a defined channel.”

A perusal of the aforesaid provisions portray of clause (d) thereof standing constituted therein to
be one of the prescriptive rights being not amenable for acquisition by way of prescription,
prescriptive right whereof is qua right to user of underground water not passing in a defined
channel. However for determining whether hence the prescriptive right of easement staked by the
plaintiffs qua user by them of the water held in Jaral and Bain Bowri for irrigating their fields
falls within the ambit besides within the precincts of the domain of clause (d) of Section 17
whereupon hence they would stand baulked to claim any relief against the defendants, standing
forestalled by an injunctive decree from tapping its water for providing drinking water to co-
villagers an allusion qua the factum probandum of the water source standing nomenclatured as
Jaral and Bain Bowri is a vivid besides visible pronouncement of the Bowri aforesaid obviously
therewithin holding underground water also is a loud bespeaking of hence it standing held
therewithin in a defined channel. Consequently, given the occurrence of underground water in a
defined channel forestalls the plaintiffs to stake any prescriptive right qua its user by them for
irrigating their fields which occur below it. Reiteratedly, hence when water if held not in a defined
channel would empower the plaintiffs to stake a prescriptive right qua its user by them for
irrigating their fields contrarily when it is held in a defined channel emasculates the concert of
the plaintiffs to stake any prescriptive right qua its user by them for irrigating their fields which
occur below it.

8. Be that as it may, the water which flows to the fields of the plaintiffs from Jaral
and Bain Bowri, Bowri whereof apparently holds therewithin underground water in a defined
channel rendering its flow therefrom onto the fields of the plaintiffs to be a subterranean flow
whereupon also the plaintiffs would hold a right to injunct the defendants from tapping its water
for providing drinking facilities to co-villagers only on upsurgings of cogent evidence
personificatory of the defendants in tapping the underground water of Jaral and Bain Bowri
theirs making an excessive drawal of water therefrom sequelling the subterranean flow of water
therefrom onto the fields of the plaintiffs to stand diminished besides reduced with a concomitant
effect of reducing the crop yielding capacity of their fields which occur below it. In coming to the
aforesaid conclusion this Court finds succor from a judgement of the Allahabad High Court
reported in Het Singh and others vs. Anar singh and others AIR 1982 Allahabad 468,
paragraph 3 whereof stands extracted hereinafter:-

“Without going into the merits of the that finding and accepting it as a fact that the
plaintiffs had been irrigating their fields by taking water from the well in dispute for
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more than 20 years, the question that arises in this Second Appeal is whether a
right to do so by way of easement could be acquired by prescription in view of the
provisions contained in Section 17 of the Easement Act which is to the effect that a
right to underground water not passing in a defined channel cannot be acquired as
an easementary right by prescription under Section 15 of the Act. A right to draw
water from a well is surely a right to underground water and it is not the case that
the plaintiffs right to enjoy water from their well was interrupted by something done
by the defendants to the source of water in the well which was through a defined
channel, by doing something, such as drawing an excessive supply of water from
their own well from the same underground source.”

9. Apposite evidence in personification of the aforesaid principle of law stood
constituted in the report of the hydrologist wherein he made loud echoings in consonance with
the aforesaid principles encapsulated hereinabove. Though PW-2 stepped into the witness box
wherein he has made a pronouncement of his measuring the discharge of water from Jaral and
Bain Bowri in sequel whereto he prepared Ext.PW-2/A, exhibit whereof holds pronouncements of
the tapping of the relevant underground water by the defendants begetting the consequence of
dwindling the subterranean flow of underground water onto the fields of the plaintiff rendering
them hence to stand deprived of water in plentiful for facilitating theirs irrigating their fields,
fields whereof stand depicted in the revenue records to be irrigated land. However, the aforesaid
pronouncements do not hold any vigour given his making echoings in his cross-examination qua
his at the time of his visiting the ‘Jaral and Bain Bowri’ his not holding any equipments to
measure the depth of water occurring therein. Also his voicing in his cross-examination of his
making measurements of surplus water at the relevant site and not of ground water besides his
acquiescing to the suggestion put to him by the learned defence counsel while holding him to
cross-examination of wells as, is, Jaral and Bain Bowri holding underground water, constrains a
conclusion of his not measuring either the depth of the under groundwater occurring therein nor
his determining by applying scientific methods the trite factum qua the consequence of the
defendants in tapping its water for supplying it to co-villagers entailing a diminution of its
subterranean supply to the fields of the plaintiffs. In sequel, with the plaintiffs not proving the
factum qua the subterranean supply of its water onto their fields standing diminished, in sequel
to the defendants tapping it therefrom also with the plaintiffs not cogently proving by adducing
best evidence in display of on the defendants tapping its water the crop yielding capacity of the
relevant fields facing diminution, fosters a conclusion of act of the defendants in tapping the
water of Jaral and Bain Bowri not begetting the consequence of its subterranean flow therefrom
onto the fields of the plaintiffs either reducing or diminishing. As a corollary the injunction as
claimed by the plaintiffs against the defendants from restraining them for tapping its water
warrants its standing refused dehors the factum of theirs holding a right to claim its
subterranean flow therefrom onto their fields. The substantial question of law is answered
against them. The judgements and decrees rendered by the both the Courts below are
maintained and affirmed. Decree sheet be prepared accordingly. The parties are left to bear their
own costs. All pending applications also stand disposed of accordingly. Records be sent back
forthwith.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

BhouRam . Appellant.
Versus
StateofHP . Respondent.

Cr. Appeal No. 189 of 2016
Reserved on : 4.8.2016
Decided on : 22-08-2016
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Indian Penal Code, 1860- Section 376- Prosecutrix was residing with her children in her home —
accused came to the room of the prosecutrix and raped her- incident was narrated by prosecutrix
to her father- accused was tried and convicted by the trial Court- held, in appeal that prosecutrix
had supported the prosecution version- there are no significant contradictions in her testimony-
her version was duly supported by her father- medical evidence also corroborated the version of
the prosecutrix- delay was properly explained- prosecution version was proved beyond reasonable
doubt- trial Court had rightly convicted the accused- appeal dismissed. (Para-9 to 13)

For the Appellant: Mr. Lovneeesh Kanwar, Advocate.
For the Respondent: Mr. P.M Negi, Deputy Advocate General.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge

The instant appeal stands directed against the impugned judgment of
24.12.2015 rendered by the learned Additional Sessions Judge, Ghumarwin District Bilaspur,
Himachal Pradesh (Camp at Bilaspur) in Sessions trial No. 4/7 of 2015, whereby the learned trial
Court convicted the appellant (hereinafter referred to as “accused”) for his committing an offence
punishable under Sections 376 of the Indian Penal Code also sentenced him as under:-

«

.............. he is sentenced to undergo rigorous imprisonment for a period of ten years and
fine of Rs.10,000/- (Rupees Ten Thousand Only) for the commission of offence punishable
under Section 376 of the Indian Penal Code. In default of payment of fine he shall further
suffer rigorous imprisonment for a period of six months......... "

2. Brief facts of the case are that the prosecutrix is the wife of Amit Chand (PW-7)
and was residing in village Khungan. Her husband is a driver by profession and he seldom visits
home. Accused alongwith the prosecutrix and her three daughters and one son had been residing
together. On the intervening night of 9/10.9.2014 at about 12.30 a.m. accused came to the room
of the prosecutrix and forcibly committed sexual intercourse upon her. The prosecutrix had
communicated qua the aforesaid act of the accused to her father by her mobile phone. In the
company of her father (PW-5) she had gone to the police station for lodging a report. The accused
for the past 15-16 days had regularly been teasing the prosecutrix. Earlier also on 3-4 occasions
the accused had forcibly made physical relations with the prosecutrix. On 8.9.2014 during the
night time the accused by entering in her room had made physical relation with her forcibly. The
accused on each and every occasion holding out threats to the prosecutrix to kill her if she made
a disclosure to anyone. Out of fear, except for her husband, the prosecutrix had not disclosed
anything to anyone. Her husband had been abusing her. Owing to the threatening meted by the
accused the prosecutrix had not reported the matter to the police earlier. On the matter being
reported to the police, FIR Ex.PW-10/A came to be registered. Medical examination of the
prosecutrix was conducted on an application. Dr. Shilpa (PW-9) conducted her medical
examination and observed that the possibility of sexual intercourse and rape could not be ruled
out. The accused was also medically examined and on his examination it stands found that
there was nothing to suggest that the accused was not capable of performing sexual acts. Site
plan Ex. PW-12/A was prepared. Vaginal swabs, pubic hair and slides of the prosecutrix were
preserved by the medical officer and handed over to the police. The underwear, sample of blood,
pubic hair and semen of the accused were also taken and sealed. Further the case of the
prosecution is that the prosecutrix had handed over to the police her shirt (Ex.P-2) and salwar
(Ex.P-3), which were sealed in a parcel and seized vide seizure memo Ex.PW-2/A. A khandolu
(Mattress) (Ex.P-5) was also produced by the prosecutrix which was seized under memo Ex.PW-
2/B. Mobile phone alongwith sim card was also taken into possession by the police vide seizure
memo Ex.PW-3/A. The case property was handed over to the MHC, who sent the same to the
Regional Forensic Science Laboratory, Mandi. On receipt of RFSL report comprised in Ex. PW-
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8/C and completion of all codal formalities and on conclusion of the investigation into the offence,
allegedly committed by the accused challan was prepared and filed in the Court.

3. The accused stood charged by the learned trial Court for his committing offences
punishable under Sections 376 and 506 of IPC to which he pleaded not guilty and claimed trial.

4. In order to prove its case, the prosecution examined 13 witnesses. On closure of
prosecution evidence, the statement of the accused under Section 313 of the Code of Criminal
Procedure was recorded in which he pleaded innocence and claimed false implication. However
he did not choose to lead evidence in defence.

S. On an appraisal of evidence on record, the learned trial Court returned findings
of conviction against the accused for his committing an offence punishable under Section 376 of
the IPC.

6. The learned counsel appearing for the accused has concertedly and vigorously
contended qua the findings of conviction recorded by the learned trial Court standing not based
on a proper appreciation of evidence on record rather theirs standing sequelled by gross mis-
appreciation of material on record. Hence he contends qua the findings of conviction being
reversed by this Court in the exercise of its appellate jurisdiction and theirs being replaced by
findings of acquittal.

7. The learned Deputy Advocate General has with considerable force and vigour
contended qua the findings of conviction recorded by the Court below standing based on a
mature and balanced appreciation of evidence on record and theirs not necessitating interference
rather meriting vindication.

8. This Court with the able assistance of the learned counsel on either side has with
studied care and incision evaluated the entire evidence on record.

9. An FIR stood lodged with the police station concerned qua the ill-fated incident
which occurred in the intervening night of 9/10.9.2014 at 12.30 a.m. wherein a narrative is
held of the prosecutrix standing subjected to forcible sexual intercourse by the accused/her
father-in-law. The sole deposition qua the ill-fated occurrence of the prosecutrix when bereft of
any vice of any visible inter-se contradiction vis-a-vis her respective examination-in-chief with her
cross-examination would ipso facto constitute sinewed evidence of probative worth for
constraining this Court to return findings of conviction against the accused. For disinterring the
factum aforesaid an incisive reading of her deposition is imperative. She has in her deposition
made both loud and vivid underscorings therein qua on the relevant date hers standing subjected
to forcible sexual intercourse by the accused. She with utmost promptitude made a revelation
qua the occurrence to PW-5, her father. PW-1 (Ashwani Kumar) has deposed a version
corroborative to the version qua the occurrence spelt out by the prosecutrix in her testification.
PW-1 who alongwith PW-5 on the latter receiving a cellular communication from the prosecutrix
proceeded to the matrimonial home of the latter has recorded a vivid pronouncement in his
testification qua theirs thereat noticing the prosecutrix sitting in the courtyard of her house
alongwith her three daughters whereas the accused stands testified by them to be noticed by
them to be hurling abuses from the room of the upper storey of his house. The aforesaid
pronouncement occurring in the testification of the PWs aforesaid holds the effect of theirs
countervailing the concert of the defence to herebefore espouse of with the prosecutrix not raising
outcries for inviting the presence of the inhabitants of the homesteads located in close vicinity to
the relevant site of occurrence apparently unveiling of hers holding consent to the accused for his
subjecting her to sexual intercourse. Even otherwise reiteratedly the factum of hers purveying
with utmost promptitude a communication qua the occurrence to her father by holding a
communication with him over a cell phone, factum whereof stands vigorously corroborated by call
detail reports Ex.PC and PE, unfolds the imminent factum of hers not contriving the implication
of her father-in- law/ the accused nor also it can be concluded of hers by omitting to raise
outbursts not rendering herself amenable to an inference standing foisted qua hers consensually
succumbing to the sexual misdemeanors of the accused given hers holding a perception qua her
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reputation standing stigmatized by hers, during the ordeal of hers standing subjected to forcible
sexual intercourse by the accused, raising outcries inviting thereat the presence of the neighbors,
hence hers deeming it fit to on its conclusion make an intimation thereof to her father. Also the
perpetration of sexual intercourse upon her person by the accused for it to be not amenable to a
construction of its standing committed by hers purveying consent to the accused did not entail
upon her to during its course or during the ordeal which beset her to raise outcries especially
when as manifested by hers on consummation of the occurrence making a prompt cellular
communication to her father rather tellingly bespeaks of hers not meteing consent to the sexual
misdemeanors of the accused moreso when the aforesaid concert would stand unresorted to by
her given its distracting her married life, as a corollary, dehors hers not during the ordeal which
beset her, hers not raising outbursts for inviting the presence thereat of the neighbours holding
residences in proximity thereof, is, consequential, given the prevalence hereat of singularly
peculiar facts nor it can hence be concluded of hers by omitting to raise shrieks held consent to
the accused qua his subjecting her to sexual intercourse.

10. The defence has assayed qua the implication of the accused by the prosecutrix
holding an aura of falsity it standing reared by the accused holding a desire to alienate a part of
his land to his sister whereas the prosecutrix and her father insisting upon the accused qua his
transferring his land in their names, resistance whereof of the accused evoking an altercation
inter-se the accused and the father of the prosecutrix wherefrom the latter nursed a vendetta vis-
a-vis the accused, vendetta whereof found its outlet in his in collusion with her father falsely
implicating the accused. However the aforesaid defence gets stifled by the factum of the
prosecutrix acquiescing to the suggestion put to her by the learned defence counsel while holding
her to cross-examination qua her husband not expending any money on her maintenance besides
on the maintenance of her children rather her acquiescing to the apposite suggestion put to her
by the learned defence counsel when holding her to cross-examination of the accused
maintaining her besides her children. The effect of the aforesaid acquiescences is of there being
no estrangement in the relationship inter-se the accused and the prosecutrix rather both living
harmoniously together thereat the accused during the absence from home of the husband of the
prosecutrix given the latter standing engaged as a driver callings whereof of his profession
entailing his not staying regularly at his house. Also the aforesaid acquiescence blunts the
factum of both holding animosity, with a concomitant effect of the defence making an engineered
espousal on anvil aforesaid of the prosecutrix in connivance with her father falsely implicating the
accused. Apart therefrom the effect of the prosecutrix leveling grave allegations upon her father-
in-law begetting the ill-sequel of her image standing tarnished, protection whereof is the
cherished aspiration of any married lady, she hence cannot at all be inferred to hold false
allegations against the accused unless the latter had sexually exploited her.

11. The medical evidence on record held in Ex.PW-9/B holding manifestations of the
prosecutrix standing subjected to sexual intercourse being not overrule able also the report of the
FSL concerned holding unveilings of the vaginal slides of the prosecutrix sent therebefore holding
semen, lends succor to the deposition of the prosecutrix. Even though the husband of the
prosecutrix while appearing as PW-7 has deposed of his on the relevant date holding coitus with
the prosecutrix hence concerts to repel the prosecutrix version yet his testimony is unworthwhile
to oust the credible testimony of both PW-1 and PW-5 the brother and father respectively of the
prosecutrix both of whom in prompt sequel to the latter making a cellular communication to
them qua the occurrence proceeded to her matrimonial home whereat they testify qua theirs not
noticing PW-7. The un-shattered testimony of both PW-1 and PW-5 qua theirs on theirs visiting
the matrimonial home of the prosecutrix not noticing thereat the husband of the prosecutrix is
amplifying display of the endeavor of the defence to thereupon repel the participation of the
accused in the forcible coitus to which she stood held by the accused being both feeble besides
fragile. Consequently, also with the opinion of the FSL concerned qua the vaginal slides of the
prosecutrix as sent to it for examination holding semen is to be concluded to be connecting the
accused in as much as the relevant vaginal slides holding the semen of the accused.
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12. The effect of delay, if any, of the prosecutrix reporting the occurrence to the
police station concerned stands effaced given its standing explicated in the factum of the police
station Ghumarwin standing located at a distance of 28 kms from the relevant site of occurrence
wheretoat she in the company of PW-5 in the morning of 10.9.2014 made a visit. Consequently
when the alleged incident occurred in the intervening night of 9/10.9.2014 also when in prompt
sequel thereto she made a cellular communication to her father who visited her matrimonial
home rather renders hers holding a prompt communication qua the occurrence to her father also
the factum aforesaid entwined with the evident factum of the relevant police station standing
located at a distance of 28 kms from the site of the occurrence wheretoat given the darkness of
the relevant time besides unavailability of means of transport she could not be expected to in
prompt sequel to the occurrence visit it renders the delay, if any, to be inconsequential.

13. A wholesome analysis of the evidence on record portrays that the appreciation of
evidence as done by the learned trial Court does not suffer from any perversity and absurdity nor
it can be said that the learned trial Court in recording findings of conviction has committed any
legal misdemeanor, in as much, as, its mis-appreciating the evidence on record or its omitting to
appreciate relevant and admissible evidence. In aftermath this Court does not deem it fit and
appropriate that the findings of conviction recorded by the learned trial Court merit interference.

14. In view of the above discussion, I find no merit in this appeal, which is
accordingly dismissed and the judgment of the learned trial Court is maintained and affirmed.
Record of the learned trial Court be sent back forthwith.

BEFORE HON’BLE MR.JUSTICE SANDEEP SHARMA, J.

Majalsi & Others . Appellants-Defendants
Versus
Zulmi Ram (since deceased) through his LRs ... Respondents-Plaintiffs

Regular Second Appeal No.178 of 2006.
Judgment Reserved on: 02.08.2016.
Date of decision: 22.08.2016

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for permanent prohibitory
injunction pleading that they are owners in possession of the suit land- defendants started
interfering with the same without any right to do so- suit was decreed by the trial Court- an
appeal was preferred, which was dismissed- held, in second appeal that plaintiffs and their
witness had specifically stated that plaintiffs are owners in possession of suit land and
defendants are interfering with the same without any right to do so- defendants relied upon the
judgment but the judgment does not show that plaintiffs were restrained - version of the plaintiffs
that they are owners in possession and defendants are stranger has to be accepted- Courts had
rightly decreed the suit- appeal dismissed. (Para-14 to 25)

Case referred:
Laxmidevamma and Others vs. Ranganath and Others, (2015)4 SCC 264

For the Appellants: Mr. Ajay Sharma, Advocate.
For Respondent No.1(a): Mr. Sanjay Kumar Sharma, Advocate.

The following judgment of the Court was delivered:

Sandeep Sharma,dJ.

This appeal has been filed by the appellants-defendants (hereinafter referred to as
the ‘defendants’) against the judgment and decree dated 10.2.2006, passed by learned District
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Judge, Hamirpur, H.P., affirming the judgment and decree dated 29.1.2004, passed by learned
Civil Judge(Junior Division), Court No.1, Hamirpur, H.P., whereby the suit filed by the
Respondent-plaintiff (hereinafter referred to as the “plaintiff) has been decreed.

2. The facts necessary, as emerged from the record, necessary for adjudication of
the case are that the plaintiff filed a suit for permanent prohibitory injunction against the
defendants on the allegation that he had been owner in possession of land comprised in Khata
No.51, Khatauni No.127, Khasra Nos.901, 903, 909, 911, 916, 917, 918, 932, 933, 934, 935,
937, 941, 942, kitta 14, measuring 10 Kanals 9 Marlas, as per Jamabandi for the year 1990-91,
situated in village Rathwani, Mauza Mehlta, Tehsil Bhoranj, District Hamirpur, H.P. (hereinafter
referred to as the ‘suit land’). It is averred that the suit land had been allotted to the plaintiff by
the State of Himachal Pradesh on which the defendants had started interfering with the
ownership and possession of the plaintiff over the suit land w.e.f. Ist week of May, 2000. They
had been requested not to do so, but without any result. The defendants are sought to be
restrained from interfering in the ownership and possession of the plaintiff over the suit land by
issuance of a decree of permanent injunction.

3. Defendants, by way of filing written statement, raised preliminary objections on
the grounds of maintainability, estoppel, non-joinder, limitation, want of cause of action,
principles of resjudicata and valuation in preliminary objections. On merits, the defendants had
admitted the allotment of the suit land in favour of the plaintiff by the State of Himachal Pradesh.
It is alleged that the possession of the suit land had not been delivered to the plaintiff and the
defendants and other estate right holders had been in possession of the suit land. It is further
alleged that the defendants had instituted a Civil Suit regarding the suit land against the plaintiff
and the State of Himachal Pradesh, which was dismissed by both the Courts below and against
the said judgments and decrees, the defendants had instituted Regular Second Appeal bearing
RSA No0.488 of 1990 against the plaintiff and State of Himachal Pradesh before this Court. It is
further alleged that the said RSA No0.488 of 1990 was allowed by this Court vide judgment and
decree dated 22.07.1999 (mark °"A’), in which this Court had observed that “the plaintiffs-
appellants (defendants herein) shall not be dispossessed from the suit land, unless already
dispossessed, except, in due course of law”. It is further alleged by the defendants that this Court
had directed the Collector to dispose of the proceedings under the H.P. Village Common Land
(Vesting & Utilisation) Act, 1974, (hereinafter called the ‘Act’). As such, the plaintiff was not
entitled to any relief much less to the discretionary relief of permanent prohibitory injunction and
the defendants were entitled to special costs under Section 35-A of the Code of Civil Procedure
from the plaintiff.

4. The learned trial Court, on the basis of pleadings, settled inasmuch as 9 issues
and except Issue No.1, which is partly decided in favour of the plaintiffs, decided all the issues in
favour of the plaintiffs and accordingly decreed the suit of the plaintiffs. An appeal preferred
before the learned Appellate Court was dismissed.

S. This second appeal was admitted on the following substantial questions of law:

“(1) Whether the finding of the two Courts below that the respondent-plaintiff is
in possession is not sustainable, in view of the statement of PW-1 Julmi
Ram and PW-2 Lakhu Ram in which it is stated that the suit is for recovery
of possession?

6. As emerged from the record, plaintiff filed a suit for permanent prohibitory
injunction against the defendants specifically stating that he is owner in possession of the suit
land, as described above, which was allotted to him by the State of Himachal Pradesh. It is
averred that the defendants started interfering in the ownership and possession of the plaintiff
over the suit land w.e.f. Ist week of May, 2000 and as such they have filed suit praying for
permanent prohibitory injunction against the defendants from interfering in the ownership and
possession of the plaintiff over the suit land by way of decree of permanent injunction.
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7. Defendants by way of written statement resisted the claim of the plaintiff. Though
they admitted the allotment of the suit land in favour of plaintiff by State of Himachal Pradesh
but denied his possession over the same and stated that defendants and other estate right
holders had been in possession of the suit land. Defendants specifically denied that the plaintiff
is in possession of the suit land, rather they set up a case that they had instituted a suit against
the plaintiff and the State, which was dismissed. However, in Regular Second Appeal, this Court
observed that the defendants cannot be dispossessed, except, in accordance with law, and a
direction was issued to the Collector to dispose of the proceedings under the H.P. Village Common
Land (Vesting & Utilization) Act, 1974.

8. Being aggrieved with the concurrent findings returned by both the Courts below,
present appellants-defendants filed instant appeal on various grounds. However, main
contention, which emerges from the grounds of the appeal as well as arguments having been
made by learned counsel for the plaintiffs, is that no suit for permanent prohibitory injunction
could be entertained or allowed by the Courts below filed by the true owner without being in
possession of the suit land. As per defendants, plaintiff and his witnesses unequivocally admitted
that the plaintiff had filed suit for possession, meaning thereby that the plaintiff is not in
possession, as such, both the Courts below have erred in passing decree for permanent
prohibitory injunction.

9. Apart from above, defendants have also placed reliance on mark "A’, judgment
passed by this Court in RSA No.488 of 1990, wherein directions were issued that appellants-
defendants herein be not dispossessed from the suit land, unless already dispossessed, except in
accordance with law. As per defendants-appellants, in the present case, bare perusal of plaint
nowhere suggests that the plaintiff pleaded that the defendants stand dispossessed by the earlier
judgment of this Court and as such they are estopped from filing the present suit and this aspect
has not been looked into by the learned Courts below while rendering the judgments. Appellants-
defendants also contended that bare perusal of the averments made in the written statement,
which have not been denied by filing replication, would suggest that defendants are in possession
of the suit land and as such no suit, if any, for permanent prohibitory injunction could be filed by
true owner without being possession of the suit land and prayed that the judgments and decrees
passed by both the Courts below be quashed and set aside.

10. Mr.Ajay Sharma, learned counsel appearing for the appellants-defendants,
invited the attention of this Court to the statement made by the plaintiff’s witnesses wherein, in
cross-examination they admitted that they have filed suit for possession, meaning thereby that at
the time of filing of the suit, plaintiff was not in possession and the suit is not maintainable.
Mr.Sharma contended that as per provisions of Order 8 Rule 5 of the Code of Civil Procedure,
when there is no specific denial to a fact pleaded, the same is taken to be admitted and, as such,
no further evidence was required but despite that courts below having rendered contrary decision
to the well settled principle of law and have violated the provisions of Order 8 Rule 5 CPC.

11. Mr.Sharma also stated that both the Courts below have fallen in error while
relying upon the Jamabandies for the years 1985-86 (Ex.P-1), 1990-91 (Ex.P-2) and even in
Khasra Girdawari (Ex.P-3), while holding plaintiff to be in possession of the suit land because
plaintiff himself as well as witnesses adduced by him specifically stated on record that the
plaintiff filed suit for possession, whereas evidence led on record by appellants-defendants clearly
proves that they are in possession of the suit land and as such both the Courts below have erred
in holding the plaintiff to be in possession of the suit land.

12. Mr.Sanjay Kumar Sharma, learned Counsel appearing for the respondents-
plaintiffs, supported the judgments passed by both the Courts below and vehemently argued that
no interference, whatsoever, is warranted in the present facts and circumstances of the case,
especially in view of the fact that both the Courts below have very meticulously dealt with each
and every aspect of the matter. He also urged that scope of interference by this Court is very
limited especially when two Courts have recorded concurrent findings on the facts as well as law.
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In this regard, to substantiate the aforesaid plea, he placed reliance upon the judgment passed by
Hon’ble Apex Court in Laxmidevamma and Others vs. Ranganath and Others, (2015)4 SCC
264.

13. I have heard learned counsel for the parties and have gone through the record of
the case.
14. Plaintiff, with a view to prove his case, examined two witnesses. PW-1 Zulmi

Ram, plaintiff himself, categorically stated in his examination-in-chief that he is owner in
possession of the suit land and defendants have no right, title or interest over the same. He also
stated that defendants want to take forcible possession of the suit land will not allow the plaintiff
to become owner of the suit land. Plaintiff also tendered in evidence Jamabandies for the year
1985-86 and 1990-91, wherein he has been recorded owner in possession of the suit land.
Moreover, entries of these Jamabandies have been repeated in Khasra Girdawari w.e.f.
30.10.1998 to 13.3.2000.

15. PW-2 Shri Lakhu Ram also supported the statement given by PW-1 Zulmi Ram
by stating that plaintiff is owner in possession of the suit land and defendants have no right, title
or interest in the suit land. He also stated that defendants want to take forcible possession of the
suit land. However, both the plaintiff witnesses in their cross-examination, while answering to
the suggestions that they have filed suit for possession, admitted that they have filed suit for
possession of the land. Otherwise also, careful perusal of the cross-examination of these PWs
nowhere suggests that the defendants have been able to discard the testimony of these witnesses
who have been very specific and candid in stating that PW-1 is owner in possession of the suit
land. PW-1 in his cross-examination stated that he has filed suit for taking possession but if his
statement is read in its entirety, it can be safely concluded that he was candid enough in stating
that he is owner in possession of the suit land and as such statement/admission, if any, made in
cross-examination cannot be read in isolation. Whereas PW-2, in his cross-examination, stated
that he has also filed suit for taking possession, meaning thereby, that while making statement
he was referring to the suit which he filed for taking possession. Conjoint reading of aforesaid
deposition made by the plaintiff witnesses, if read with Jamabandies for the years 1985-86 and
1990-91, which are duly proved on record, clearly demonstrate that they are owners in
possession of the suit land.

16. DW-1 Meena Kumari, Patwari, who had come with the record of the proceedings
under the Act, categorically stated that a case under Section 3(5) of the H.P. Village Common
Land (Vesting and Utilization) Act is pending for inquiry before Revenue Department in terms of
the order of the High Court of Himachal Pradesh. She also stated that report of Tehsildar has not
been received as yet. However, in her cross-examination, she stated that inquiry is not going on
regarding the land of Shri Zulmi, meaning thereby that, at the time of filing of the suit for
permanent prohibitory injunction by the plaintiff, no proceedings, if any, qua the suit land were
pending in the SDM Court under Section 3(5) of the Act.

17. DW-2 Milkhi Ram stated that he and villagers are possessing the suit land and
that the plaintiff never possessed the suit land. He also stated that he had filed the suit when the
suit land was allotted to the plaintiff, but the same was dismissed. He also stated that they had
filed an appeal before the learned District Judge which was also dismissed. It has also come in
his statement that the Hon’ble High Court of Himachal Pradesh allowed his second appeal being
RSA No0.488 of 1990, wherein SDM was directed to conduct an inquiry in the matter which is still
pending. In his cross-examination, he has shown his ignorance whether the mutation of the suit
land has been entered in the name of the plaintiff.

18. DW-3 Chaudhary Ram also deposed that the plaintiff is not in possession of the
suit land and that the villagers are possessing the suit land. He also stated that they had filed a
suit against the plaintiff. It has also come in his statement that after the decision of Hamirpur
Courts, the Hon’ble High Court of Himachal Pradesh sent the file to the SDM with the direction to
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conduct an inquiry and that at present the matter is pending before the SDM. He showed his
ignorance whether the mutation has been entered in the name of the plaintiff qua the suit land.

19. DW-4 Gurcharan Singh also stated that the defendants are possessing the suit
land and cases are going on between the parties regarding the suit land and that the Hon’ble
High Court of Himachal Pradesh sent the case to SDM for inquiry. Defendants also tendered in
evidence copy of order passed by this Court mark "A’.

20. Careful perusal of aforesaid statements made by defendants’ witnesses suggests
that defendants made an attempt to set up a case that the plaintiff was never in possession of the
suit land at the time of filing of the suit for permanent prohibitory injunction but conjoint reading
of the depositions made by defendants’ witnesses nowhere proves that the plaintiff was not in
possession at the time of filing of the suit for permanent prohibitory injunction because all the
defendants witnesses stated nothing with regard to dispossession, if any, of the plaintiff from the
suit land. Rather, they all stated that defendants as well as villagers are in possession of the suit
land, but interestingly none of the defendants’ witnesses was able to state something with regard
to entry of the name of the plaintiff in the mutation i.e. Jamabandies for the years 1980-85 and
1990-91. Apart from this, defendants led no documentary evidence suggestive of the fact that
their names have been recorded as owners qua the suit land, though defendant by way of placing
the judgment passed by this Court mark "A’ tried to persuade the Courts below that he could not
be dispossessed, save and except, in accordance with law. But this Court, while examining the
record, could lay its hand to the judgment mark "A’ which nowhere suggests that suit, if any, was
filed by the defendants against the plaintiff and as such it cannot be accepted that by way of
aforesaid judgment being relied upon by the defendants, plaintiff was estopped from
dispossessing the defendants from the suit land. Apart from above, bare perusal of order passed
by this Court in mark "A’ suggests that appeal preferred by present defendants was dismissed
with the direction to the State not to dispossess the plaintiff from the suit land, unless already
dispossessed, except in due course of law. Rather perusal of the aforesaid judgment mark "A’
clearly suggests that defendants filed suit for permanent prohibitory injunction in representative
capacity on the pleadings that suit land was shown in the Jamabandi for the year 1973-74 as
“Shamilat Tikka’ and had thus vested in the Gram Panchayat under the Punjab Village Common
Lands Act and thereafter in the State of Himachal Pradesh on coming into force of H.P. Village
Common Lands (Vesting & Utilization) Act, 1974. The defendants, alongwith other right-holders
of their village, approached this Court by way of filing a Civil Writ Petition bearing CWP No.297 of
1975 challenging the vires of the said statues as well as the vesting of the land in the State of
Himachal Pradesh on the ground that the suit land had been in individual cultivating possession
of the villagers, including the defendants, since before January, 1950. However, fact remains
that this Court dismissed the writ petition vide order dated 21.4.1978 with a direction to the
Collector concerned to enquire into the claim of the defendants under Rule 9 of the Rules framed
under the Act, referred to above. Record further reveals that the Collector concerned neither
complied with the directions given by this Court nor he conducted any inquiry, as envisaged
under Rule 9 ibid. Record further suggests that Collector never gave any decision regarding the
vesting of the suit land or otherwise, in the State of Himachal Pradesh.

21. After perusing the aforesaid judgment, mark "A’, relied upon by the defendants, it
nowhere emerges that plaintiff was restrained at any point of time by this Court to dispossess the
defendants from land owned and possessed by them and as such this Court sees no illegality and
infirmity in the judgments passed by both the Courts below.

22. While exploring the answer to the substantial question of law framed at the time
of admission, this Court had an occasion to peruse the entire evidence led on record by respective
parties and this Court sees no force in the contention put forth on behalf of appellant that Courts
below mis-appreciated the statement of PW-1 and PW-2.

23. At the cost of repetition, it is once again stated that PW-1 plaintiff Zulmi Ram
and PW-2 Lakhu Ram in their examination-in-chief categorically stated that they are owners in
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possession of the suit land and they have filed suit for permanent prohibitory injunction
restraining the defendants from causing interference. PW-1 admittedly in cross-examination,
while answering the suggestion put forth to him, admitted that he has filed suit for possession
but, as has been discussed above, the aforesaid admission, if any, cannot be read in isolation by
defendants ignoring the documentary evidence i.e. Jamabandies for the years 1985-86 (Ex.P-1),
1990-91 (Ex.P-2) and Khasra Girdawari (Ex.P-3), which clearly suggests that plaintiff Zulmi Ram
is the exclusive owner in possession of the suit land. This Court had also an occasion to go to
through the statement of PW-2 Lakhu Ram, who unequivocally stated that PW-1 Zulmi Ram is
owner in possession of the suit land. However, in his cross-examination, he stated that he has
also filed suit for possession of his land against the defendants. Whereas, defendants have not
been able to lead sufficient evidence, be it ocular or documentary, to rebut the entries as
contained in Jamabandies Ex.P-1 and P-2. Hence, this Court, after close scrutiny of the
documentary evidence, is fully convinced that the plaintiff has been able to establish on record
that he has been recorded owner in possession of the suit land and defendants are strangers to
the suit land and as such this Court sees no illegality and infirmity in the judgments and decrees
passed by both the Courts below. Admittedly, in the present case, defendants though claimed to
be in possession of the suit land, but did not lead any cogent, convincing evidence suggestive of
the fact that they are in possession of the suit land and as such both the Courts below have
rightly held that defendants interfered in the suit land which belongs to the plaintiff.

24. Consequently, in view of detailed discussion made hereinabove, this Court has
no hesitation to conclude that judgments passed by both the Courts below are based upon the
correct appreciation of record/evidence available on record. To answer the substantial question,
reproduced hereinabove, this Court traveled through entire evidence led on record by the parties
to the lis and it can be safely concluded that both the Courts below have rightly returned the
concurrent findings of facts as well as law after dealing with the evidence on record meticulously.
Hence this Court is of the view that this is not a fit case wherein exercise of powers/jurisdiction
under Section 100 CPC concurrent findings returned by both the Courts below cannot be upset,
especially when the defendants have failed to prove that judgments are perverse. In this regard, it
would be apt to reproduce the relevant contents of judgment rendered by Hon’ble Apex Court in
Laxmidevamma’s case supra, wherein the Court has held as under:

“l6. Based on oral and documentary evidence, both the courts below have
recorded concurrent findings of fact that the plaintiffs have established their right
in A schedule property. In the light of the concurrent findings of fact, no
substantial questions of law arose in the High Court and there was no substantial
ground for reappreciation of evidence. While so, the High Court proceeded to
observe that the first plaintiff has earmarked the A schedule property for road and
that she could not have full-fledged right and on that premise proceeded to hold
that declaration to the plaintiffs’ right cannot be granted. In exercise of jurisdiction
under Section 100 CPC, concurrent findings of fact cannot be upset by the High
Court unless the findings so recorded are shown to be perverse. In our considered
view, the High Court did not keep in view that the concurrent findings recorded by
the courts below, are based on oral and documentary evidence and the judgment
of the High Court cannot be sustained.” (p.269)

25. Hence, in view of the aforesaid discussion, this Court is persuaded to conclude
that the impugned judgments passed by both the Courts below are based on proper appreciation
of the evidence, be it ocular or documentary on the record and, as such, substantial question of
law, framed above, is answered accordingly. Hence, present appeal fails and the same is,
accordingly dismissed.

26. Interim direction, if any, is vacated. All miscellaneous applications are disposed
of.
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

CWP No. 3274 of 2010 a/w

CWP No. 3278 of 2010

Reserved on : 5.8.2016

Decided on : 22.8.2016

CWP No. 3274 of 2010

Shailendra Kishore Petitioner.
Versus

Central Administrative Tribunal & others. ..., Respondents.

CWP No. 3278 of 2010

Naresh Jaswal Petitioner.
Versus

Central Administrative Tribunal & others. ..., Respondents.

Constitution of India, 1950- Article 226- Petitioners successfully cleared the competitive
examination and undertook training at Jaipur- they were appointed on contract basis- however, a
subsequent advertisement was issued for filling up posts on permanent basis- they filed an
original application before Administrative Tribunal for seeking appointment on permanent basis,
which was dismissed- held, that where the contractual appointment was made in accordance
with procedure and there is a need for continuation of the post, petitioners have right to claim
regularization- petition allowed and respondent directed not to terminate the services of the
petitioners and to consider them for regularization. (Para-2 to 8)

Cases referred:
Secretary, State of Karnataka and others versus Uma Devi (3) and others, (2006) Vol 4 SCC 1
Nihal Singh versus state of Punjab, (2013) 14 SCC 65

For the petitioners: Mr. Yudhvir Singh Thakur, Advocate vice counsel.
For the Respondents: Mr. Ashok Sharma, Assistant Solicitor General of India with Mr.
Angrej Kapoor, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge

In sequel to the petitioners successfully clearing a competitive examination
conducted on a all India basis for filling up the relevant advertised vacancies also in consequence
to theirs successfully clearing the viva-voce they stood selected against the relevant vacancies in
sequel whereto they undertook training at Jaipur. Further more their contractual appointments
against the relevant vacancies stood preceded by their character standing affirmatively verified by
the agency concerned also on theirs standing subjected to medical examination. The respondent
concerned issued advertisement/notice comprised in Ex. P-18 for filling up the post of
Investigator(s) on a permanent basis. The petitioners herein claim a direction being rendered
upon the respondents by this Court to offer appointments to them against the post of
investigator(s) as stands advertised by them to be filled up on a permanent basis.

2. The rendition of the Central Administrative Tribunal comprised in Annexure P-20
palpably ousts the claim reared by the petitioners. The aforesaid rendition of the Central
Administrative Tribunal while ousting the claim generated therebefore by the petitioners wherein
they sought a mandate being issued upon the respondents to on eruption of apposite vacancies in
the cadre of investigator(s) regularize their hitherto contractual appointments had in the relevant
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paragraphs which stands extracted hereinafter concluded of the judgment of Orissa High Court,
Cuttack, which stood affirmed by the Hon’ble Apex Court holding a view qua on eruption of
apposite contractual vacancies contractual appointees holding a status at par with a retrenched
employee whereupon they hold an entitlement to stake a claim for their appointment against
contractual vacancies, whereas with the respondents issuing advertisement for filling up the
relevant post on a permanent basis rendered the petitioners claim for theirs being offered
appointment against a regular vacancy suffering the ill fate of it standing ousted, yet a right
stands reserved qua the petitioners qua their standing entitled on eruption of contractual
vacancy(s) for theirs being considered for appointment thereto.

“In view of the above mentioned statutory provisions which have been made
applicable in the case of contractual appointments and since the opposite parties of
the instant review petition were already working on contract basis and again the
post are going to be filled up on contract basis, the opposite parties can be termed
as retrenched person and the review petitioners may very well consider the
relaxing in age for that category of persons.

8. Having heard learned counsel representing the applicant and
examining the record of the case with his assistance, we are of the considered view
that the applicant is not entitled to regular appointment. At the most he is a
retrenched employee and he would e entitled to re-employment, if vacancy may
arise with the respondents, on the same terms and conditions on which he was
earlier appointed.”

3. The legal vigor of the aforesaid pronouncement of the Central Administrative
Tribunal comprised in Annexure P-20 is to be tested on the anvil of a conjoint reading of the
trite factum of the petitioners after undergoing the rigor of successfully facing a competitive
examination also theirs successfully facing a viva-voce besides theirs undergoing training, on
completion whereof they stood appointed against the relevant posts on a contractual basis
preceding whereof the relevant agency after holding the apposite verifications proclaiming them to
hold not a stained character also given theirs preceding to theirs standing appointed theirs
standing declared medically fit vis-a-vis the availability of apposite post(s) on a permanent basis
with the respondents, availability whereof bespeaks of hence the respondents holding a
perception qua continued necessity of engagement of investigator(s) whereupon the renditions of
the Hon’ble Apex Court occurring in (2006) Vol 4 SCC 1 and in (2013) 14 SCC 65 warrants their
respective application hereat.

4. Initially the principle constituted in a verdict of the Hon’ble Apex Court reported
in (20006) Vol 4 SCC 1 Secretary, State of Karnataka and others versus_Uma Devi (3) and
others, ousting the right of a temporary employee or an employee appointed against the relevant
vacancy on a purely contractual basis to on eruption of a permanent vacancy vis-a-vis the
hitherto post stake any indefeasible entitlement for his regularization thereto unless his hitherto
appointment either on a contractual basis or a temporary basis stands preceded by the employer
meteing reverence to the relevant rules also the apposite appointment standing preceded by a
competitive examination. Relevant portion of the judgment supra is extracted as under-

“43. Thus, it is clear that adherence to the rule of equality in public
employment is a basic feature of our Constitution and since the rule of law is the core
of our Constitution, a court would certainly be disabled from passing an order
upholding a violation of Article 14 or in ordering the overlooking of the need to
comply with the requirements of Article 14 read with Article 16 of the Constitution.
Therefore, consistent with the scheme for public employment, this Court while laying
down the law, has necessarily to hold that unless the appointment is in terms of the
relevant rules and after a proper competition among qualified persons, the same
would not confer any right on the appointee. If it is a contractual appointment, the
appointment comes to an end at the end of the contract, if it were an engagement or
appointment on daily wages or casual basis, the same would come to an end when it
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is discontinued. Similarly, a temporary employee could not claim to be made
permanent on the expiry of his term of appointment. It has also to be clarified that
merely because a temporary employee or a casual wage worker is continued for a
time beyond the term of his appointment, he would not be entitled to be absorbed in
regular service or made permanent, merely on the strength of such continuance, if
the original appointment was not made by following a due process of selection as
envisaged by the relevant rules. It is not open to the court to prevent regular
recruitment at the instance of temporary employees whose period of employment has
come to an end or of ad hoc employees who by the very nature of their appointment,
do not acquire any right. High Courts acting under Article 226 of the Constitution of
India, should not ordinarily issue directions for absorption, regularization, or
permanent continuance unless the recruitment itself was made regularly and in
terms of the constitutional scheme. Merely because, an employee had continued
under cover of an order of court, which we have described as 'litigious employment' in
the earlier part of the judgment, he would not be entitled to any right to be absorbed
or made permanent in the service. In fact, in such cases, the High Court may not be
justified in issuing interim directions, since, after all, if ultimately the employee
approaching it is found entitled to relief, it may be possible for it to mould the relief in
such a manner that ultimately no prejudice will be caused to him, whereas an
interim direction to continue his employment would hold up the regular procedure
for selection or impose on the State the burden of paying an employee who is really
not required. The courts must be careful in ensuring that they do not interfere
unduly with the economic arrangement of its affairs by the State or its
instrumentalities or lend themselves the instruments to facilitate the bypassing of the
constitutional and statutory mandates.”

Similarly in a verdict of the Hon’ble Apex Court occurring in (2013) 14 SCC 65

Nihal Singh versus_state of Punjab, wherein the Hon’ble Apex Court has held of where an

employee holds a post excepting on a regular basis he would thereupon not perse stand debarred
to on occurrence of a permanent vacancy claim a right for his regularization thereto unless his
initial appointment on a temporary basis was arbitrary also his initial selection besides
appointment occurred in ouster of participation of all eligible candidates. The relevant paragraphs
of the judgment supra stands extracted hereinafter.

“[29] The abovementioned process clearly indicates it is not a case where persons like
the appellants were arbitrarily chosen to the exclusion of other eligible candidates. It
required all able bodied persons to be considered by the SSP who was charged with
the responsibility of selecting suitable candidates.

[830] Such a process of selection is sanctioned by law under section 17 of the Act.
Viewed in the context of the situation prevailing at that point of time in the State of
Punjab, such a process cannot be said to be irrational. The need was to obtain the
services of persons who had some experience and training in handling an
extraordinary situation of dealing with armed miscreants.

[31] It can also be noticed from the written statement of the Assistant Inspector
General of Police (Welfare & Litigation) that preference was given to persons who are
in possession of licensed weapons. The recruitment of the appellants and other
similarly situated persons was made in the background of terrorism prevailing in the
State of Punjab at that time as acknowledged in the order dated 23.4.2002 of the
SSP. The procedure which is followed during the normal times of making recruitment
by inviting applications and scrutinising the same to identify the suitable candidates
would itself take considerable time. Even after such a selection the selected
candidates are required to be provided with necessary arms and also be trained in
the use of such arms. All this process is certainly time consuming. The requirement
of the State was to take swift action in an extra-ordinary situation.
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[32] Therefore, we are of the opinion that the process of selection adopted in
identifying the appellants herein cannot be said to be unreasonable or arbitrary in
the sense that it was devised to eliminate other eligible candidates. It may be
worthwhile to note that in Umadevi's case, this Court was dealing with appointments
made without following any rational procedure in the lower rungs of various services
of the Union and the States.”

6. A gauging of the factual matrix thereat unveils of the appointees therein standing
appointed after compliance by the employer with the relevant procedure besides upsurgings
occurring therein qua the dire necessity of continuance of their employment whereupon the
Hon’ble Apex Court formed a conclusion akin to the one formed in the judgment reported in
(2006) Vol 4 SCC 44 qua a candidate/aspirant standing debarred on occurrence of a permanent
vacancy to stake any entitlement for his regularization thereto if his initial appointment is bereft
of scrupulous adherence by the employer with the statuary procedure also is bereft of his
employer prior thereto eliciting the participation of all eligible candidates. However it stands
mandated therein of when the relevant appointment(s) of an aspirant stand preceded by his
standing declared successful in a competitive examination he stands bestowed with a right to on
occurrence of a permanent vacancy stake a claim for his regularization thereon. Preponderantly it
has also been mandated therein qua the continued necessity of engagement of appointees being a
relevant factor for entitling the appointees against the relevant post to claim regularization
thereon.

7. Be that as it may having culled out the relevant legal postulations from the
aforesaid renditions of the Hon’ble Apex Court enjoins this Court to apply them qua the factual
scenario existing thereat. Uncontrovertedly as aforestated the petitioners had secured
appointments against the relevant advertised contractual posts after theirs clearing all the
statutory rigors. Consequently, their initial appointment emanated on a scrupulous compliance
by their employer with the apposite relevant rules, the petitioners hereupto continue to render
service under the employer other than on a regular basis, however extant occurrence of a
permanent vacancy(s) holds loud bespeakings of the respondents holding a contemplation qua
the dire necessity of continuous engagements of qualified appointees against the relevant posts
whereagainst the petitioners stood appointed on a contractual basis hence whereupon the
petitioners befittingly stand empowered to hold a right to stake a claim for theirs standing
regularized thereon preponderantly when there was no ouster of participation of all eligible
candidates at the stage contemporaneous to their standing appointed on a contractual basis.
Further more given their long standing experience which is both an asset and an qualification vis-
a-vis new entrants amplifyingly gives a vigorous force to their claim as stands reared hereat.

8. In view of the above, the petitions are allowed and the respondents are directed
not to terminate the services of the petitioners rather they are directed to consider them for
regularization against available vacancy(s) or to consider them for appointment against
contractual post(s), if available with them.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Vinay Kvjwmar . Petitioner
Versus
Sangeeta Cheetu & another ... Respondents.

CMPMO No. 326 of 2014
Date of Decision: 22.8.2016

Code of Civil Procedure, 1908- Order 39 Rules 1 and 2- Plaintiff filed a civil suit for seeking
specific performance of the contract- application for interim relief was filed, in which order of
status quo was granted by the trial Court- an appeal was preferred and Appellate Court reversed
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the findings of the trial Court- Appellate Court observed that defendant No. 1 was not holding the
title of the property and was not competent to execute the agreement- held, that this fact was to
be proved during the course of the trial — defendant No. 1 was an ostensible owner- petition
allowed, order of the Appellate Court set aside and the parties directed to maintain status quo
qua the nature. (Para-2 to 4)

For the petitioner: Mr. Ajay Kumar, Sr. Advocate with Mr. Dheeraj K Vashishta,
Advocate.

For the Respondents: Mr. Y.P Sood, Advocate, for respondent No.2.

The following judgment of the Court was delivered:

Sureshwar Thakur, J (oral)

Alongwith the suit for specific performance instituted by the petitioner herein (for
short “the plaintiff’) against the respondents herein (for short “the defendants”), the former
instituted an application under Order 39 Rule 1 & 2 CPC before the learned trial Court.
Thereupon the learned trial Court directed the contesting parties to maintain status quo qua the
nature, possession, construction and alienation over the suit land. However the aggrieved
defendant instituted an appeal therefrom before the learned District Judge, Una who reversed the
findings recorded by the learned trial Court. The plaintiff on standing aggrieved by the order of
the learned District Judge has preferred the instant petition before this Court.

2. The learned District Judge while interfering with the order recorded by the
learned trial Court on an application preferred therebefore under Order 39 Rule 1 and 2 of the
Code of Civil Procedure had dwelt upon the factum of inefficacious recording of an agreement to
sell qua the suit property by the plaintiff with the defendant concerned. The anvil qua the
assigning by the learned District Judge of legal inefficacy embodying the agreement to sell stood
underscored by it to spur from the trite factum of the contesting defendant No.1 not holding title
to the suit property also it stood hinged upon the factum of hers not prima-facie holding any
authorisation from its owner to either enter into any agreement to sell with the plaintiff qua the
suit property detailed therein nor any suit for specific performance was hence institutable by the
plaintiff besides no decree for specific performance was renderable against the defendant No. 1
Sangeeta Cheetu. Even though the aforesaid factum does bring forth qua the essential rubric for
affording of relief in the application at hand may be hence not standing satiated yet certain facts
surrounding it palpably the one of Sangeeta Cheetu subsequent thereto obtaining title qua the
suit property from its owner was also enjoined to be revered. However, the learned District Judge
slighted the aforesaid factum probandum whereas on the suit progressing to the stage of
adduction of evidence whereat the plaintiff may succeed in establishing by resorting to the
apposite procedure embodied in the CPC, of, Sangeeta Cheetu holding a Power of Attorney from
the title holder of the suit property whereupon he may also establish the factum of hers standing
entitled to execute with him an agreement to sell qua the suit property. However, the learned
District Judge in a pedantic fashion has paid reverence merely to the factum of Sangeeta Cheetu
not prima-facie holding title to the suit property whereupon it concluded of no decree of specific
performance being renderable upon her whereas the aforesaid attendant circumstance also the
afore-referred factum of the plaintiff concerting to during the course of trial of the suit establish
qua hers holding authorization from the true owner for hers hence holding empowerment to with
the plaintiff record an agreement to sell was also enjoined to be revered. The aforesaid omission
of the learned District Judge has stifled the endeavor of the plaintiff to during the course of trial
of the suit establish the factum probandum aforesaid. Consequently, the learned District Judge
in a pedantic besides cursory and mechanical manner precluded the plaintiff from succeeding in
his suit for specific performance.

3. Further more with the plaintiff impleading the subsequent alienees of the suit
property also portrays underlinings qua the subsequent alienations thereof not prima-facie



48

holding legal validation. At this stage prima-facie the subsequent alienees when may contest qua
the validity of the sale deeds recorded in their favour by defendant No.l1 Sangeeta Cheetu by
relying upon the factum of theirs being ostensible owners, in concert whereof by the alienees, to
validate theirs acquiring title to the suit property upsurgings of the relevant evidence would occur
for enabling the learned trial Court to conclude qua the alienation of the suit property initially
qua Sangeeta Cheetu by its true owner and subsequently by her to the subsequent alienees
standing or not clouded with a vice of complicity occurring inter-se the contesting defendant with
the title holder of the suit property whereupon the learned trial Court may or may not conclude of
Sangeeta Cheetu by legal maneuvering baulking the plaintiff to obtain a decree for specific
performance qua the suit property constituted by hers contemporaneous to the drawing of the
contentious agreement to sell, hers making a contrived guise therein of hers holding an
authorization to record it with the plaintiff, pretence whereof of the contesting defendant when
may stand either falsified or may acquire a virtue of truth yet with the aforesaid endeavor
obviously standing thwarted by the learned District Judge rather his under the impugned
rendition making a pronouncement analogous to non-suiting the plaintiff has hence committed a
patent illegality besides gross impropriety. Preeminently the rendition of the learned trial Court
qua the contesting parties maintaining status quo qua the suit property was both just besides
expedient given its forestalling the impleadment thereafter of successive alienees of Sangeeta
Cheetu also given its thwarting the occurrence thereafter of its alienations. However the
impugned rendition has given latitude to the aforesaid obviable occurrence rather has begotten
the obviable consequence of the plaintiff standing compelled to implead the subsequent alienees
of the suit property whereupon the contest would be rendered both complex besides cumbersome,
necessarily it warrants interference.

4. Be that as it may the decree of specific performance as claimed in the suit by the
plaintiff enjoined the contesting parties if rendered to execute a deed of conveyance qua it,
however subject to the learned trial Court also pronouncing qua the invalidity of its subsequent
alienations. However the aforesaid initial right of the plaintiff to obtain a decree of specific
performance also stands stifled by the learned District Judge by his holding of the plaintiff
standing entitled to, in case a decree of specific performance is un-renderable to the alternative
relief of damages from the contesting defendant, conclusion whereof is a visible display of a
dichotomy standing underscored by the learned District Judge constituted in the factum of with
his holding qua the purported agreement to sell holding no legal formadibility his yet pronouncing
qua the aggrieved plaintiff if establishing the factum of the contesting defendant standing
authorized to execute it with him his standing entitled to the relief for damages. In view of the
above, the present petition stands allowed and the impugned order is quashed and set aside. The
parties are directed to maintain status quo qua the suit land described in the agreement
specifically qua plot No. 34 and 92.

5. Parties are directed to appear before the learned trial Court on 21.9.2016.

6. Any observation made herein above shall not be taken as an expression of
opinion on the merits of the case and the trial Court shall decide the matter uninfluenced by any
observation made herein above.

BEFORE HON’BLE MR.JUSTICE SANDEEP SHARMA, J.

Smt.Muni ....Appellant-Defendant
Versus
Sh.Jhanku & Another ....Respondents-Plaintiffs

Regular Second Appeal No.506 of 2007.
Judgment Reserved on: 15.07.2016.
Date of decision: 23.08.2016
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Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a civil suit for declaration and
injunction pleading that P was joint owner in possession of the suit land- he died issueless- he
had executed a Will in favour of the plaintiffs- defendant manipulated a forged Will in her favour-
defendant claimed to be the widow of deceased- she stated that Will was executed in her favour-
suit was decreed by the trial Court- an appeal was preferred, which was dismissed- held, in
second appeal that plaintiffs had successfully proved the Will- defendant was not able to dispel
the suspicious circumstances- execution of the Will in favour of the defendant was not proved-
Courts had decreed the suit on the basis of the Will of the plaintiff- there is no infirmity in the
same- appeal dismissed. (Para-21 to 39)

Cases referred:

H.Venkatachala Iyengar vs. B.N. Thimmajamma and others, AIR 1959 SC 443

Shashi Kumar Banerjee and Others vs. Subodh Kumar Banerjee since deceased and after him his
legal representatives and others, AIR 1964 SC 529

Laxmidevamma and Others vs. Ranganath and Others, (2015)4 SCC 264

Daulat Ram and Others vs. Sodha and Others, (2005)1 SCC 40

Sridevi and Others vs. Jayaraja Shetty and Others, (2005)2 SCC 784

For the Appellant: Mr.Ajay Kumar, Senior Advocate with Mr.Dheeraj Vashisht, Advocate.
For Respondents: Mr.G.R. Palsra, Advocate.

The following judgment of the Court was delivered:

Sandeep Sharma,J.

This appeal has been filed by the appellant-defendant (hereinafter referred to as
the ‘defendant’) against the judgment and decree dated 13.7.2007, passed by learned Additional
District Judge, Mandi, Camp at Karsog, H.P., affirming the judgment and decree dated 21.6.2004,
passed by learned Civil Judge(Junior Division), Karsog, District Mandi, H.P., whereby the suit
filed by the Respondents-plaintiffs (hereinafter referred to as the ‘plaintiffs’) has been decreed.

2. The brief facts of the case are that the plaintiffs filed a suit for declaration and
injunction against the defendant. It is averred that Paras Ram alias Parsu was joint owner in
possession of 6/32 share of land comprised in Khata/Khatauni No.57/114 to 117, measuring 51-
19-17 bighas, situated in village Kahleni, Tehsil Karsog, 3/16 share of land comprised in
Khata/Khatauni No.181/361 to 363, measuring 3-4-18 bighas situated in village Lower Karsog,
and 3/16 share of Khata/Khatauni No.40/91-92, measuring 16-13-5 bighas. It is alleged by
the plaintiffs that they are the nephews of late Shri Paras Ram, who died issueless on 9.1.1999. It
is further averred that said Parsu was looked after and maintained by the plaintiffs during his old
age and in lieu of the services rendered by them, said Parsu had executed a Will dated
22.12.1980 (Ex.PW-2/A) in their favour. Thus, on the death of Parsu his estate was inherited by
the plaintiffs and as such they are owners in possession of the share of deceased Parsu in the
suit land. It is further alleged that the defendant is widow of one Juhru and not the widow of
deceased Parsu. It is alleged that the defendant manipulated a forged will dated 11.9.1987
(Ex.DW-6/A) of deceased Parsu in her favour, whereas said Parsu never executed any will in
favour of the defendant and the said will is result of fraud and undue influence. It is further
alleged that the plaintiffs have become owners in possession of the suit land and prayed that they
be declared owners in possession of the suit land on the basis of valid will dated 22.12.1980
(Ex.PW-2/A) executed by deceased Parsu and that the will dated 11.9.1987 (Ex.DW-6/A), as
claimed by the defendant, be declared null and void and that the defendant be restrained from
interfering with their possession over the suit land.

3. Defendant, by way of filing written statement, raised preliminary objections on
the grounds that the suit is bad for non-joinder of necessary parties and the same is not in
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proper form. On merits, the defendant has admitted the ownership and possession of late Shri
Parsu alongwith other co-sharers. It is averred by the defendant that she is legally wedded wife of
late Shri Parsu, who was looked after and maintained by her during his old age. It is also alleged
by the defendant that she performed all religious obsequies on the death of her husband Parsu.
It is alleged by the defendant that said Parsu had executed a valid will dated 11.8.1987 in her
favour, which was also registered. The defendant refuted the case of the plaintiffs that Parsu had
executed a will dated 22.12.1980 in their favour and prayed for dismissal of the suit.

4. By way of replication the plaintiffs, while denying the allegations made in the
written statement, reaffirmed the averments made in the plaint.

5. The learned trial Court, on the basis of pleadings, settled inasmuch as 6 issues
and decided all the issues in favour of the plaintiffs and accordingly decreed the suit of the
plaintiffs. An appeal preferred before the learned Appellate Court was dismissed.

6. This second appeal was admitted on the following substantial questions of law:

“(1) Whether once the execution of Will had been admitted unequivocally by the
plaintiffs/respondents, whether the onus with regard to alleged fraud and
alleged undue influence in the execution of the Will was not on the

plaintiffs.

(2) Whether the Will Ext.DA/Ex.DW6/A has wrongly been ignored by the
learned court below, though legally proved on record?

(3) Whether the Courts below correctly recorded the finding that the appellant

was legally wedded wife of late Shri Parasia as established by Ex.DA,
Ex.DB, Ex.DC and Ex.DW7/A?

7. Needless to say that law regarding nature and onus of the proof of the will is by
way of propounder and in that regard the manner in which the evidence is required to be
appreciated has been duly prescribed in the judgment passed by the Hon’ble Apex Court in
H.Venkatachala Iyengar vs. B.N. Thimmajamma and others, AIR 1959 SC 443.

8. Guidelines framed in H.Venkatachala Iyengar case (supra) were further
reiterated by Constitutional Bench of Hon’ble Apex Court in Shashi Kumar Banerjee and
Others vs. Subodh Kumar Banerjee since deceased and after him his legal representatives
and others, AIR 1964 SC 529. The Court held:

“4. The principles which govern the proving of a will are well settled; (see H.
Venkatachala Iyengar v. B. N. Thimmajamma, 1959 (S1) SCR 426 : 1959 AIR(SC)
443) and Rani Purniama Devi v. Khagendra Narayan Dev, 1962 (3) SCR 195 : 1962
AIR(SC) 567). The mode of proving a will does not ordinarily differ from that of
proving any other document except as to the special requirement of attestation
prescribed in the case of a will by S. 63 of the Indian Succession Act. The onus of
proving the will is on the propounder and in the absence of suspicious circumstances
surrounding the execution of the will, proof of testamentary capacity and the
signature of the testator as required by law is sufficient to discharge the onus.
Where however there are suspicious circumstances, the onus is on the propounder to
explain them to the satisfaction of the Court before the Court accepts the will as
genuine. Where the caveator alleges undue influence, fraud and coercion, the onus is
on him to prove the same. Even where there are no. such pleas but the
circumstances give rise to doubts, it is for the propounder to satisfy the conscience of
the Court. The suspicious circumstances may be as to genuineness of the signature
of the testator, the condition of the testator's mind, the dispositions made in the will
being unnatural improbable or unfair in the light of relevant circumstances or there
might be other indication in the will to show that the testator's mind was not free. In
such a case the Court would naturally expect that all legitimate suspicion should be
completely removed before the document is accepted as the last will of the testator.
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If the propounder himself takes part in the execution of the will which confers a
substantial benefit on him, that is also a circumstance to be taken into account, and
the propounder is required to remove the doubts by clear and satisfactory evidence.
If the propounder succeeds in removing the suspicious circumstances the Court
would grant probate, even if the will might be unnatural and might cut off wholly or
in part near relations. It is in the light of these settled principles that we have to
consider whether the appellants have succeeded in establishing that the will was
duly executed and attested. (Page-531)

9. Mr.Ajay Kumar, learned Senior Counsel representing the appellant-defendant,
submitted that the judgment and decree passed by both the Courts below deserves to be quashed
and set aside being contrary to law and facts. Learned Senior counsel, vehemently argued that
the inference and conclusions as drawn by both the Courts below are neither supported by
material on record nor by provisions of law. He contended that both the learned Courts below
have misread, mis-construed and mis-interpreted the evidence led on record which has resulted
in returning of erroneous findings. Mr.Ajay Kumar further contended that the Courts below
failed to consider the fact and the settled proposition of law that once execution and registration
of Will dated 11.9.1987 in favour of present appellant had been admitted by the plaintiffs-
respondents, as such, the onus of proof to the effect that the said will was a result of fraud,
undue influence etc. was on plaintiffs-respondents. During arguments having been made,
Mr.Ajay Kumar made this Court to travel through the statement adduced on record by the
plaintiffs witnesses to demonstrate that not even a single word had been stated by the plaintiffs
witnesses that will dated 11.9.1987 is a result of fraud, undue influence and as such both the
Courts below have fallen in grave error while discarding duly registered will dated 11.9.1987. Itis
also contended on behalf of the appellant that finding of the Courts below that execution of will in
favour of appellant-defendant has not been proved is contrary to law because defendant by way of
leading cogent and convincing evidence duly established on record that will dated 11.9.1987
Ex.DW-6/A was duly executed by late Shri Parsu in favour of defendant Smt.Muni.

10. Mr.Ajay Kumar strenuously argued that both the Courts below have failed to take
note of provisions of Section 70 of the Indian Successions Act while returning the findings qua
the genuineness of will Ex. DW-6/A. As per Mr.Ajay Kumar, if the provision of Section 70 of the
Indian Successions Act is read, bare perusal of the same would suggest that if second will has
been executed by any person, in that eventuality, the first will shall be deemed to be
revoked/cancelled automatically. Hence, findings of both the Courts below that there is no
mention of earlier will executed by late Shri Parsu in will dated 11.9.1987 Ex.DW-6/A and as
such same cannot be relied upon, rather the same is erroneous and illegal. Mr.Ajay Kumar
further contended that Courts below failed to frame proper issue, keeping in view the controversy
at hand and as such grave injustice has been caused to the appellant-defendant also. As per
Mr.Ajay Kumar, learned Senior counsel, Courts below ought to have framed following issue:

“Whether the Will executed and registered by late Parsu dated 11.9.1987 is result
of fraud, undue influence etc.?

11. While concluding his arguments, Mr.Ajay Kumar invited the attention of this
Court to the findings returned qua issue No.3 to demonstrate that findings returned qua the
aforesaid issue deserve to be quashed and set aside being contrary to law applicable to the facts
of the present case. Mr.Ajay Kumar vehemently argued that both the Courts below have not
appreciated the fact that the allegations of fraud and undue influence etc. were levelled against
the petition writer and Sub Registrar, Karsog, who allegedly registered the will dated 11.9.1987
and as such all these persons were required to be impleaded as party in the present suit and no
suit was competent and maintainable in the present form without there being any impleadment of
aforesaid persons.

12. Mr.Ajay Kumar, while adverting to the evidence adduced on record by the
plaintiffs, forcefully contended that both the Courts below have wrongly placed reliance upon the
aforesaid witnesses because bare perusal of deposition made by them clearly suggests that they
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are miserably failed to prove the case of the plaintiffs and as such judgment and decree passed by
both the Courts below deserves to be quashed and set aside being totally perverse.

13. Mr.G.R. Palsra, learned Counsel appearing for the respondents-plaintiffs,
supported the judgments passed by both the Courts below and vehemently argued that no
interference, whatsoever, is warranted in the present facts and circumstances of the case,
especially in view of the fact that both the Courts below have very meticulously dealt with each
and every aspect of the matter. He also urged that scope of interference by this Court is very
limited especially when two Courts have recorded concurrent findings on the facts as well as law.
In this regard, to substantiate the aforesaid plea, he placed reliance upon the judgment passed by
Hon’ble Apex Court in Laxmidevamma and Others vs. Ranganath and Others, (2015)4 SCC
264.

14. I have heard learned counsel for the parties and have gone through the record of
the case.

Question Nos.1 to 3.

15. With a view to answer substantial questions, referred hereinabove, this Court
now would be adverting to the evidence led on record by the respective parties to substantiate
their claims made in the pleadings. Plaintiffs in the present case, with a view to prove that will
dated 22.12.1980 was duly executed by late Shri Parsu in their favour, examined six witnesses.

16. Plaintiff Janku, while appearing as PW-1, categorically stated that Parsu was
brother of their father and Smt.Prakarmu was his wife, who had passed away during his life time.
He specifically stated that during old age of Parsu, he and his brother looked after him and in lieu
of services rendered by them, said Parsu executed a valid will (Ex.PW-2/A) in their favour in the
year 1980. It has also come in his statement that will propounded by defendant is a forged will
and she is not a wife of Parsu, rather she is wife of one Juhru. In his cross-examination he
further reiterated that the will in favour of defendant is a forged will.

17. PW-2 Asha Ram also deposed that the will Ex.PW-2/A was scribed by one Harish
at the instance of Parsu in favour of the plaintiffs, on which he and another witness Khyali Ram
Pradhan had appended their signatures.

18. Similarly, PW-3 Khyali Ram, Pradhan, who was attesting witness of the will
Ex.PW-2/A, stated that the plaintiffs are the nephew of Parsu, who had bequeathed his estate in
favour of the plaintiffs. He categorically stated that Parsu executed will Ex.PW-2/A in favour of
the plaintiffs. It has specifically come in his statement that he and Asha Ram were attesting
witnesses of the will and they had signed the will Ex.PW-2/A, which was signed by the testator
Shri Parsu.

19. PW-4 Daru Ram stated that plaintiffs are nephews of Parsu, who lived with them
till his death. He categorically stated that Parsu was looked after by the plaintiffs and after his
death all his rites were performed by them. He specifically stated that the plaintiffs are in
possession of land of deceased Parsu.

20. PW-6, Harish Sharma, document writer, categorically stated before the trial
Court that will Ex.PW-2/A was scribed by him on 22.12.1980 on the instruction of late Parsu in
favour of the plaintiffs in the presence of attesting witnesses; namely; Asha Ram and Khyali Ram.
He also stated that the witnesses had signed the will in his presence.

21. Conjoint reading of aforesaid evidence, led on record by the plaintiffs in shape of
PW-1 to PW-6, leaves no doubt that the plaintiffs were successful in proving that will Ex.PW-2/A
was duly executed by late Shri Parsu in their favour. All the plaintiff witnesses have specifically
stated that late Shri Parsu was looked after during his old age by the plaintiffs and as such he
executed will Ex.PW-2/A in their favour in the year 1980. Since plaintiffs led cogent and
convincing evidence in the shape of PW-2 and PW-3, who were attesting witnesses to the will
Ex.PW-2/A, have discharged their onus by proving that will was duly executed by late Shri Parsu
in their favour. Rather, PW-4 Daru Ram, specifically stated that plaintiffs are in possession of
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the land of late Shri Parsu. Similarly, if statement of PW-6, Harish, document writer, who scribed
the will Ex.PW-2/A, is seen in its totality, he has specifically stated that he scribed the will on the
instructions of late Shri Parsu in favour of the plaintiffs that too in the presence of attesting
witnesses; namely Asha Ram and Khyali Ram.

22. Whereas, careful perusal of cross-examination conducted on these witnesses
nowhere suggests that the defendant has been able to shatter the testimony of aforesaid plaintiffs
witnesses, who have been very-very candid, specific and straight forward, while stating that late
Parsu executed a will Ex.PW-2/A on 22.12.1980 in favour of the plaintiffs.

23. Interestingly, learned counsel for the defendant put a suggestion to PW-1 that
Parsu had executed a will in favour of Munni Devi in the year 1987, but PW-1 by self stating
termed the same as forged one. Interestingly, cross-examination conducted on these plaintiffs
witnesses nowhere suggests that any suggestion worth the name with regard to genuineness and
correctness of Ex.PW-2/A, whereby Parsu executed a will in favour of plaintiffs, was ever put to
them. Moreover, there is no whisper, if any, in the cross-examination with regard to execution, of
will Ex.PW-2/A by Parsu in favour of the plaintiffs. Rather, defendant instead of putting
suggestion with regard to Ex.PW-2/A asked the plaintiffs’ witnesses with regard to will allegedly
made by Parsu in the year 1987 in favour of defendant Munni.

24. Conjoint reading of aforesaid witnesses brought on record by the plaintiffs clearly
suggests that plaintiff was successful in proving that will Ex.PW-2/A was validly executed by late
Shri Parsu in their favour in accordance with law. Since plaintiffs specifically brought on record
attesting witnesses in shape of PW-2 and PW-3, who have categorically proved that will Ex.PW-
2/A was signed by late Parsu in their presence and they had also signed the same as marginal
witnesses, this Court is of the view that both the Courts below rightly came to the conclusion that
plaintiffs were successful in proving that will Ex.PW-2/A was validly executed in their favour by
the testator late Shri Parsu. Whereas, apart from perusing the statements of plaintiffs witnesses,
this Court had also an occasion to peruse will Ex.PW-2/A which itself suggests that late Parsu
had no issue and wife and was residing with the plaintiffs, who used to look after and maintain
him during his old age. Plaintiffs also proved on record that will Ex.PW-2/A was registered with
Sub Registrar, Kasauli and as such this Court has all the reasons to accept that will Ex.PW-2/A
was validly executed by late Parsu in favour of the plaintiffs.

25. Now, question which remains to be decided is, “Whether Parsu had executed a
will Ex.DW-6/A in favour of the defendant or not?

26. In the present case, defendant, with a view to prove that Parsu had executed a
will Ex.DW-6/A in her favour, examined as many as 9 witnesses

27. DW-1 defendant herself stated that she was married with Parsu about 22 years
back and since then had been living with him till his death. She further stated that Parsu had
executed a valid will in her favour about 11 years back in the presence of one Sangat Ram and
Dagi.

28. Sangat Ram DW-3, with a view to prove execution of the will, stated that Parsu
had executed will in favour of Smt.Muni Devi which was scribed by Diwakar on the instruction of
Parsu in his and Dagi’s presence. DW-3 specifically stated that mark "X’ is photocopy of will
executed by Parsu but interestingly in the present case DW-3, who was again made to depose as
DW-6 in order to prove the execution of will Ex.DW-6/A, stated that will Ex.DW-6/A bears his
signature. He also stated that he signed the said will in presence of the Tehsildar. Interestingly,
second attesting witness Dagi Ram was not examined by the defendant for the reasons best
known to her. Defendant, with a view to prove will Ex.DW-6/A, examined herself as well as
Sangat Ram, who allegedly signed the will in presence of the Tehsildar. But interestingly when
this Sangat Ram appeared as DW-3, he stated that he was the attesting witness to the will
Ex.DW-6/A, but when appeared as DW-6 he admitted his signatures on photocopy of will mark
"X’. This Court had an occasion to peruse the documents mark "X’ and Ex.DW-6/A, which clearly
show that mark "X’ is not true copy of Ex.DW-6/A. Though perusal of both i.e. mark "X’ and
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Ex.DW-6/A, suggests that same were executed and registered on 11.9.1987 with Sub Registrar,
Kasauli on same date, but interestingly if the contents of both these documents are read,
juxtaposing each other, it clearly emerge that document mark "X’ is not true copy of Ex.DW-6/A.
It has been mentioned in document mark "X’ that defendant Munni Devi is wife of Juhru and she
was residing as a keep of Parsu, whereas Ex.DW-6/A shows that defendant was legally wedded
wife of Parsu, hence both the Courts below have rightly concluded that perusal of mark "X’ as well
as DW-6/A clearly suggest that the same are highly doubtful and suspicious. Moreover, original
of mark "X’ was never produced in Court and as such Courts below rightly recorded the findings
that since mark "X’ has not been proved at all, it cannot be concluded that late Parsu had
executed mark "X’ in favour of defendant. Similarly, execution of will Ex.DW-6/A has also not
been proved at all because DW-3 Sangat Ram, who lateron appeared as DW-6 stated that Ex.DW-
6/A was signed by him. But careful perusal of his statement either as DW-3 or DW-6 clearly
suggests that at no point of time he stated that Ex.DW-6/A was scribed on the instruction of
Parsu in presence of Sangat Ram and Dagi and that Parsu signed Ex.DW-6/A in their presence.
He also not stated that they also signed Ex.DW-6/A in presence of Parsu. Careful perusal of
statement, made by Sangat Ram as DW-3 and DW-6, nowhere suggests that Diwakar, scribed the
will on the instructions of Parsu, and he alongwith Dagi signed the same in presence of Parsu.
Rather, perusal of both the documents mark "X’ and Ex.DW-6/A certainly indicates towards
suspicious circumstance because at first instance defendant, with a view to prove that Parsu had
executed will Ex.DW-6/A in her favour, produced will mark "X’ , but lateron original copy of will
allegedly executed by Parsu was also produced which was exhibited as Ex.DW-6/A. But, as has
been observed above, if both the documents mark "X’ and Ex.DW-6/A are seen juxtaposing each
other, it clearly emerge that recital made in the same is not similar, meaning thereby that mark
"X’ cannot be termed to be a photocopy of Ex.DW-6/A at this stage. It is not understood if will
Ex.DW-6/A was executed by Parsu in favour of DW-1 Muni Devi, why she did not produce the
same at first instance before the Court to prove her claim that Parsu bequeathed his share in suit
land by way of will Ex.DW-6/A. Interestingly in the present case, PW-3 attesting witness at first
instance stated that he signed Mark "X’ but when he appeared as DW-6 he only contended that
Ex.DW-6/A was signed by him but has not stated at all that Ex.DW-6/A was scribed on the
instructions of Parsu in presence of Sangat Ram and Dagi and that Parsu signed Ex.DW-6/A in
their presence and they also signed the testament in presence of Parsu. The aforesaid statements
of defendants witnesses compelled this Court to accept the findings returned by both the Courts
below whereby Ex.DW-6/A as well as mark "X’ have been termed to be shrouded by suspicious
circumstance.

29. It clearly emerges from the evidence led on record by the defendant that two
different wills were written on the same day but defendant has miserably failed to prove that
which will was actually executed by deceased Parsu in her favour before his death bequeathing
his share of property in her favour.

30. Apart from above, another attesting witness Dagi was never produced and in his
absence statements made by Sangat Ram, who appeared as DW-3 and DW-6, cannot be accepted
on its face value, especially when he admitted his signatures on both the documents i.e. Mark "X’
and Ex.DW-6/A. Otherwise also Sangat Ram nowhere stated that Parsu signed Ex.DW-6/A in
his presence.

31. Though normally onus to prove the execution and validity of the will lies upon
the propounder but in case when it is alleged by the opposite party that will is not genuine
document, onus shifts on the person who alleges the will as being forged, to prove the same.

32. In Daulat Ram and Others vs. Sodha and Others, (2005)1 SCC 40, the
Hon’ble Apex Court held:
“10. Will being a document has to be proved by primary evidence except where the

Court permits a document to be proved by leading secondary evidence. Since it is
required to be attested, as provided in Section 68 of the Indian Evidence Act, 1872,
it cannot be used as evidence until one of the attesting witnesses at least has been
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called for the purpose of proving its execution, if there be an attesting witness alive,
and subject to the process of the Court and capable of giving evidence. In addition,
it has to satisfy the requirements of Section 63 of the Indian Succession Act, 1925.
In order to assess as to whether the Will has been validly executed and is a
genuine document, the propounder has to show that the Will was signed by the
testator and that he had put his signatures to the testament of his own free will;
that he was at the relevant time in a sound disposing state of mind and
understood the nature and effect of the dispositions and that the testator had
signed it in the presence of two witnesses who attested it in his presence and in
the presence of each other. Once these elements are established, the onus which
rests on the propounder is discharged. But where there are suspicious
circumstances, the onus is on the propounder to remove the suspicion by leading
appropriate evidence. The burden to prove that the will was forged or that it was
obtained under undue influence or coercion or by playing a fraud is on the person
who alleges it to be so.” (Page 43)

33. Definitely onus to explain suspicious circumstances, if any, lies on propounder
but onus shifts to a person who alleges/level allegations of undue influence, fraud or coercion on
the propounder of the will.

34. In Sridevi and Others vs. Jayaraja Shetty and Others, (2005)2 SCC 784, the
Hon’ble Apex Court held:

“11. It is well settled proposition of law that mode of proving the will does not differ
from that of proving any other document except as to the special requirement of
attestation prescribed in the case of a will by Section 63 of the Indian Succession
Act, 1925. The onus to prove the will is on the propounder and in the absence of
suspicious circumstances surrounding the execution of the will, proof of
testamentary capacity and proof of the signature of the testator, as required by
law, need be sufficient to discharge the onus. Where there are suspicious
circumstances, the onus would again be on the propounder to explain them to the
satisfaction of the court before the will can be accepted as genuine. Proof in either
case cannot be mathematically precise and certain and should be one of
satisfaction of a prudent mind in such matters. In case the person contesting the
will alleges undue influence, fraud or coercion, the onus will be on him to prove the
same. As to what are suspicious circumstances have to be judged in the facts and
circumstances of each particular case. {For this see H. Venkatachala Iyengar v.
B.N. Thimmajamma & Ors. (1959) Supp.1 SCR 426 and the subsequent judgments
Ramachandra Rambux v. Champabai & Ors.(1964) 6 SCR 814; Surendra Pal &
Ors. v. Dr. (Mrs.) Saraswati Arora & Anr. (1974) 2 SCC 600]; Smt. Jaswant Kaur v.
Smt. Amrit Kaur & Ors.(1977) 1 SCC 369; and Meenakshiammal (Dead) thr. LRs. &
Ors. v. Chandrasekaran & Anr. [(2005) 1 SCC 280]” (Page-789)

35. Consequently, in view of the detailed discussion made hereinabove, this Court
has no hesitation to conclude that the plaintiffs’ discharged their onus to prove that will Ex.PW-
2/A was duly executed by late Parsu in their favour by leading cogent and convincing evidence.
Plaintiffs specifically brought on record attesting witnesses PW-2 and PW-3, who categorically
stated that Parsu got the will scribed by one Harish in favour of the plaintiffs and he signed the
same in their presence. Similarly, scribe Harish also stated that he scribed the will on
22.12.1980 at the instance of Parsu in favour of the plaintiffs in presence of attesting witnesses
Asha Ram and Sangat Ram, as such, this Court sees no force in the contention put forth on
behalf of the defendant that will Ex.PW-2/A is a result of fraud. Whereas, defendant has
miserably failed to prove that will Ex.DW-6/A was allegedly executed by Parsu in favour of
defendant, because none of the witnesses prodeuced by the defendant was able to prove that
Ex.DW-6/A was executed by late Parsu in their presence. None of the defendant witnesses stated
that Parsu got the will scribed by Diwakar in favour of defendant. Similarly, none of the
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defendant witnesses stated that Parsu signed in their presence on the will Ex.DW-6/A. Hence,
both the Courts below have not committed any illegality and irregularity while holding that
defendant has failed to prove that Ex.DW-6/A was legally executed in her favour, rather, this
Court, after perusing the documents mark "X’ and Ex.DW-6/A, is compelled to draw adverse
inference against the conduct of the defendant, where defendant, with a view to prove due
execution of will, produced two documents terming one i.e. mark "X’ to be photocopy of Ex.DW-
6/A, which lateron was not found to be the photocopy of Ex.DW-6/A.

36. In view of above, this Court sees no illegality, whatsoever, in the judgments
passed by the Courts below, whereby both the Courts have decreed the suit of the plaintiffs on
the strength of will Ex.PW-2/A, ignoring the will Ex.DW-6/A set up by the defendant. Apart from
above, perusal of the evidence led on record nowhere suggests that at any point of time plaintiffs
admitted the claim of the defendant that will Ex.DW-6/A and mark "X’ were executed by Parsu in
her favour. Whereas, documents as well as evidence available on record by the plaintiffs clearly
suggests that they refuted the claim of the defendant that she was legally wedded wife which
stands duly proved and corroborated in pursuance to production of document mark "X’ wherein it
has been specifically stated that defendant was wife of Juhru. Hence this Court sees no illegality
and infirmity in the judgment passed by both the Courts below which appears to be based upon
correct appreciation of the evidence on record. All the questions are answered accordingly.

37. This Court is fully satisfied that both the courts below have very meticulously
dealt with each and every aspect of the matter and there is no scope of interference, whatsoever,
in the present matter. Since both the Courts below have returned concurrent findings, which
otherwise appear to be based upon proper appreciation of evidence, this Court has very limited
jurisdiction/scope to interfere in the matter. In this regard, it would be apt to reproduce the
relevant contents of judgment rendered by Hon’ble Apex Court in Laxmidevamma’s case supra,
wherein the Court has held as under:

“16. Based on oral and documentary evidence, both the courts below have
recorded concurrent findings of fact that the plaintiffs have established their right
in A schedule property. In the light of the concurrent findings of fact, no
substantial questions of law arose in the High Court and there was no substantial
ground for reappreciation of evidence. While so, the High Court proceeded to
observe that the first plaintiff has earmarked the A schedule property for road and
that she could not have full-fledged right and on that premise proceeded to hold
that declaration to the plaintiffs’ right cannot be granted. In exercise of jurisdiction
under Section 100 CPC, concurrent findings of fact cannot be upset by the High
Court unless the findings so recorded are shown to be perverse. In our considered
view, the High Court did not keep in view that the concurrent findings recorded by
the courts below, are based on oral and documentary evidence and the judgment
of the High Court cannot be sustained.” (p.269)

38. In the facts and circumstances discussed above, this Court is of the view that
findings returned by the trial Court below which was further upheld by the first appellate Court
do not warrant any interference of this Court as findings given on the issues framed by the trial
Court below as well as specifically taken up by this Court to reach the root of the controversy
appears to be based on correct appreciation of oral as well as documentary evidence. Moreover, as
has been discussed in detail above, appellant-defendant has not been able to make out a case to
persuade this Court that Ex.PW-2/A is a fake and forged document, got executed by the plaintiffs
forcibly using undue influence. Defendant also failed to indicate any circumstance which could
compel this Court to return the finding that Ex.Pw-2/A was shrouded by suspicion. Hence,
present appeal fails and is dismissed, accordingly.

39. Interim order, if any, is vacated. All the miscellaneous applications are disposed
of.
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Chaman Singh & ors. . Appellants.
Versus
Prabhat Singh & anr. Respondents.

RSA No. 464 of 2015.
Reserved on: 23.08.2016.
Decided on: 24.08.2016.

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for declaration pleading that he
along with proforma defendants are co-owners in possession of the suit land- mutation
sanctioned in favour of the predecessor-in-interest of the defendants was illegal, null and void-
suit was decreed by the trial Court- an appeal was preferred, which was dismissed- held, in
second appeal that H was owner in possession of the suit property — father of plaintiffs and father
of defendants are sons of late H- no evidence was led to prove family settlement-no daily diary
report was lodged with the patwari to prove that family settlement was given effect in the revenue
record- limitation begins to run not from the date of the entry but from the date when a person
feels aggrieved by the entry — thus, suit was within limitation. (Para-12 to 16)

Case referred:
Shiam Singh and others vs. Chaman Lal and others, 2011(Suppl.) Him. L.R. 2065

For the appellant(s): Mr. Ramakant Sharma, Sr. Advocate with Ms. Soma Thakur, Advocate.
For the respondents: Mr. Bhupender Pathania, Advocate.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of the
learned District Judge, Chamba, H.P., dated 22.4.2015, passed in Civil Appeal No. 3/2015.

2. “Key facts” necessary for the adjudication of this regular second appeal are that
the respondent-plaintiff (hereinafter referred to as the plaintiff), has instituted a suit for
declaration to the effect that he along with proforma defendant, namely, Sardar Singh, is co-
owner in possession over the land as detailed in the plaint to the extent of half share and
mutation No. 388 dated 26.03.1978 sanctioned and attested in favour of Chando Ram,
predecessor-in-interest of defendants was illegal, null and void and not binding upon the rights of
the plaintiff and proforma defendant. The plaintiff has also filed suit for permanent prohibitory
injunction restraining the defendants from changing the nature, alienating or dispossessing the
plaintiff from the suit land on the basis of wrong and illegal revenue entries. According to the
averments made in the plaint, late Hira Singh son of Nihala was recorded as owner-in-possession
over the suit land. After the death of Hira Singh, his entire estate was inherited by late Sh. Prithi
Singh, predecessor-in-interest of plaintiff, proforma defendant and Chando Ram, predecessor-in-
interest of defendants. One Sh. Chand son of Suchetu cultivated the suit land for some time as
tenant but abandoned the land in the year 1966 and thereafter, late Sh. Prithi Chand and
Chando Ram, both sons of late Sh. Hira Singh came in the possession of the suit land and
started cultivating the same. Both late Sh. Prithi Chand and Chando Ram were in peaceful
possession over the suit land in equal shares and were cultivating the suit land without any
interruption, however, the entries continued to be in favour of Chand son of Suchetu as tenant.
On the basis of revenue entries, mutation No. 314 dated 22.2.1976 was entered and attested in
favour of Chand son of Suchetu under the Himachal Pradesh Land Reforms Act. Thereafter,
Chando Ram, predecessor-in-interest of defendants filed an appeal before the learned Sub
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Divisional Officer (Civil), Dalhousie against the mutation No. 314 dated 22.2.1976 attested in
favour of Chand son of Suchetu wherein late Sh. Prithi Singh, predecessor-in-interest of plaintiff
was also arrayed as respondent No. 2. However, he was not summoned or called. During the
pendency of the appeal, Chand son of Suchetu who was brother-in-law of late Sh. Chando Ram
son of Hira Singh entered into an agreement in connivance with each other on 21.6.1977 and
presented the same before the SDO(C) Dalhousie, on the basis of which, the appeal of Chando
Ram son of Hira Singh was allowed and the case was remanded to the learned Assistant
Collector, IInd Grade, Bhattiyat on 21.6.1977. The learned Assistant Collector, IInd Grade,
Bhattiyat attested the mutation No. 388 dated 26.03.1978 in favour of Chando Ram, predecessor-
in-interest of defendants without the knowledge and behind the back of late Sh. Prithi Singh,
predecessor-in-interest of plaintiff. Accordingly, Chando son of Hira Singh alone was recorded as
owner of the suit land. Sh. Prithi Singh died on 12.1.2003. He remained in continuous
possession over the suit land till his death. After his death, plaintiff and proforma defendant are
in continuous possession over the suit land being sons of late Sh. Prithi Singh. The cause of
action accrued to the plaintiff in the month of March, 2010 when defendants started threatening
the plaintiff to alienate the suit land and to dispossess him.

3. The suit was contested by the defendants by filing written statement. The
defendants admitted that earlier late Sh. Hira Singh son of Sh. Nihala was owner-in-possession
over the suit land. The relationship of the parties shown in the pedigree table in the plaint was
also admitted, however, it was denied that after the death of late Sh. Hira Singh, his entire estate
was inherited by late Sh. Prithi Singh and late Sh. Chando Ram. According to them, suit land
was given to Chando Ram, predecessor-in-interest of defendants in a family settlement. Sh.
Chando Ram and after his death the contesting defendants are in peaceful cultivatory possession
over the suit land. It is also admitted by the defendants in the written statement that Chand son
of Suchetu cultivated the suit land and abandoned the same in the year 1966. According to the
defendants, late Sh. Prithi Singh or plaintiff and proforma defendant never cultivated the suit
land. Though, it is admitted by defendants that an appeal was filed before SDO (C), Dalhousie by
Chando Ram, predecessor-in-interest of defendants, however, it is denied that late Sh. Prithi
Singh was never summoned or called in those proceedings. In fact, according to the defendants,
late Sh. Prithi Singh gave his consent for correction of revenue entries in favour of late Chando
Ram, predecessor-in-interest of defendants as the same was settled in family settlement. Late
Sh. Prithi Singh never challenged the order of SDO (C), Dalhousie nor mutation No. 388 dated
26.03.1978.

4. Replication was filed and the learned Civil Judge (Jr. Divn.), Dalhousie, framed
the issues on 27.8.2012. The suit was decreed to the effect that plaintiff along with proforma
defendant was co-owner in possession over the suit land to the extent of half share along with
defendants and mutation No. 388 dated 26.03.1978 sanctioned and attested in favour of Sh.
Chando Ram, predecessor-in-interest of defendants was illegal, null and void and not binding
upon the rights of plaintiff along with relief of permanent prohibitory injunction restraining the
defendants from changing the nature, alienating or dispossessing the plaintiff and proforma
defendant from the suit land on the basis of wrong and illegal revenue entreis in their favour.
The defendants, feeling aggrieved, preferred an appeal before the learned District Judge, Chamba.
He dismissed the same on 22.4.2015. Hence, this regular second appeal.

S. The regular second appeal was admitted on 15.12.2015 on the following
substantial questions of law:

“1. Whether the impugned judgments and decrees are the result of complete
mis-reading, misinterpretation as well as mis-appreciation of Ext. PA missal
haquiat bandobast, Ext. PB Jamabandi for the year 1956-57 and Ext. PC
Jamabandi for the year 1970-71 and order dated 21st June, 1977 Ext. D-1 and
Ext. D-8, copy of Jamabandi for year 1975-76, and Ext. PA to Ext. PL?

2. Whether the learned Courts below are right in not dismissing the suit
filed by the respondent-plaintiff being barred by time in view of the provisions of
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Section 3 of the Limitation Act as well as the law laid down by the Hon’ble Apex
Court?

3. Whether the impugned judgments and decrees are liable to be quashed
and set aside being result of non-consideration of principle of estoppels
inasmuch as the respondent-plaintiff having filed the suit against the mutation
dated 26th March, 1978 after a lapse of 33 years especially when his predecessor-
in-interest was alive till 2003 and did not assail the said mutation?”

6. Mr. Ramakant Sharma Sr. Advocate, appearing on behalf of the appellant, on the
basis of the substantial questions of law, has vehemently argued that both the Courts below have
misread the documentary evidence and the suit was barred by limitation. He also argued that
though the mutation was attested on 26.3.1978, however, the suit was filed after 33 years. On
the other hand, Mr. Bhupender Pathania, Advocate, has supported the judgments and decrees
passed by both the Courts below.

7. Since all the substantial questions of law are inter-connected, hence are taken
up together for to avoid repetition of discussion of evidence.

8. I have heard learned counsel for both the sides and have also gone through the
judgments and records of the case carefully.

9. The plaintiff has appeared as PW-1. He has led his evidence by filing affidavit
Ext. PW-1/A. He has supported the averments made in the plaint. According to him, Sh. Chand
son of Suchetu was recorded as tenant over the suit land. He has abandoned his tenancy in the
year 1966, however, revenue entries continued in his name and later on he was recorded as
owner of the suit land by virtue of provisions of H.P. Tenancy and Land Reforms Act. The appeal
was filed by Chando Ram son of Hira Singh before learned Sub Divisional Officer (Civil),
Dalhousie. It was allowed on the basis of compromise entered in between Chand son of Suchetu
and Sh. Chando Ram son of Hira Singh without the knowledge and behind the back of late Sh.
Prithi Singh, predecessor-in-interest of plaintiff and proforma defendant. The cause of action
arose in the month of March, 2010 when defendants started threatening the plaintiff to alienate
the suit land and dispossess the plaintiff and proforma defendant from the suit land.

10. DW-1 Joginder Singh has also led his evidence by filing affidavit Ext. DW-1/A.
According to him, the suit land came to the share of his father Sh.Chando Ram in family
settlement and after his death, defendants were in possession over the suit land. It was testified
by Joginder Singh that an appeal was decided by SDO (C), Dalhousie in favour of Chando Ram
son of Sh. Hira Singh predecessor-in-interest of defendants with the conent of the parties.

11. DW-2 Rajneesh Singh has also led his evidence by filing affidavit Ext. DW-2/A.
According to him, the defendants were in cultivatory possession of the suit land.

12. It is admitted fact that late Hira Singh son of Nihala Singh was owner-in-
possession of the suit property. Plaintiff’s father Sh. Prithi Singh and defendants’ father Sh.
Chando Ram are sons of late Sh. Hira Singh. As per copy of missal Hakiyat Ext. PA, Sh. Hira
Singh son of Nihala was recorded as absolute owner-in-possession over the suit land. As per the
remarks column of copy of jamabandi for the year 1970-71, Chand son of Suchetu was recorded
as owner-in-possession over the suit land. As per remarks column of copy of jamabandi for the
year 1975-76 Ext. PD, the suit land was again recorded under the ownership and possession of
Chando Ram son of Sh. Hira Singh predecessor-in-interest of defendants.

13. The case of the defendants is that the suit land was partitioned by way of family
settlement. However, no tangible evidence has been placed on record to prove the settlement.
There is no entry of the settlement in the revenue record. The suit land was earlier entered in the
name of Chand son of Suchetu vide mutation No. 314 dated 22.2.1976. This mutation was
challenged by Chando Ram by filing an appeal before learned Sub Divisional Officer (Civil),
Dalhousie. Sh. Prithi Singh was arrayed as respondent No. 2, however, Sh. Prithi Singh was not
summoned while remanding the matter by learned Sub Divisional Officer (Civil), Dalhousie.
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Chand and Chando Ram had entered into an agreement in connivance with each other on
21.6.1977 vide Ext. PJ. According to Ext. PJ also, the plaintiff’s father was not present.

14. The matter was remanded by learned Sub Divisional Officer (Civil), Dalhousie on
21.6.1977. The learned Assistant Collector, IInd Grade, Bhattiyat attested mutation No. 388
dated 26.03.1978 in favour of Chando Ram. The plaintiff’s father Prithi Singh ought to have been
heard at the time of passing of the order on 21.6.1977 and at the time of attestation of mutation
on 26.3.1978. The compromise arrived at between Chand and Chando Ram was not binding
upon Prithi Singh. Thus, the entries made on the basis of mutation No. 388 dated 26.03.1978
were illegal. The name of Chando Ram could not be entered as sole owner-in-possession of the
suit land. There is neither any family settlement deed nor any document in the shape of daily
diary report lodged with the patwari, to prove that family settlement was given effect to in the
revenue records. The learned Courts below have correctly appreciated the oral as well as
documentary evidence on record.

15. The learned Single Judge of this Court in the case of Shiam Singh and others
vs. Chaman Lal and others, reported in 2011(Suppl.) Him. L.R. 2065, has held that limitation
begins to run not from the date of the entry affecting the right of the person concerned, but from
the date when he feels aggrieved by the entry and it is the satisfaction of such person as to when
does he feel aggrieved. It has been held as under:

“It is well settled that for a suit for declaration, referred to in Section 46,
limitation begins to run not from the date of the entry affecting the right of the
person concerned, but from the date when he feels aggrieved by the entry and it
is the satisfaction of such person as to when does he feel aggrieved. Defendant
cannot be heard to say that he (the plaintiff) felt aggrieved by the entry at some
earlier point of time or when the entry was actually made”.

16. In the instant case, the suit was thus within limitation. The Courts below have
correctly appreciated the oral as well as documentary evidence. The substantial questions of law
are answered accordingly.

17. Consequently, there is no merit in this appeal and the same is dismissed, so also
the pending application(s), if any.

BEFORE HON’BLE MR.JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.JUSTICE
SANDEEP SHARMA, J.

LPA Nos.73 & 74 of 2016

Judgment Reserved on: 27.07.2016

Date of decision: 24.08.2016
1. LPA No.73 of 2016

Monika ....Appellant
Versus

State of H.P. & Ors. ....Respondents
2. LPA No.74 of 2016

Pritam Singh ....Appellant
Versus

State of H.P. & Ors. ....Respondents

Constitution of India, 1950- Article 226- Petitioner was appointed as peon and was promoted to
the post of process server in the year 2000- respondents No. 3 and 4 were directly appointed as
Process Servers in the year 2005- applications were invited for two posts of clerk — respondents
No. 3 and 4 were promoted as clerks- petitioner pleaded that he was senior to respondent No. 3
and 4 and should have been promoted - writ petition was allowed and the appointment was
quashed- held, in appeal that petitioner was initially appointed as Peon and was promoted as
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Process Server against 50% quota- respondents No. 3 and 4 were directly appointed as Process
Servers- since, respondents No. 3 and 4 were earlier appointed as Process Servers, therefore, they
were senior to the petitioner- petitioner had not challenged seniority list- appointment could not
have been made on the basis of first appointment as cadres of Process Server, Daftri, Orderly,
Peon, Chowkidar, Chowkidar-cum-Sweeper, Safai Karamchari and Mali were different - their
responsibilities were different and their pay was different- there is no rule that seniority is
common- writ was wrongly allowed by the Learned Single Judge- appeal allowed and writ petition
dismissed. (Para-21 to 31)

For the Appellants: Mr.Ashwani Pathak, Senior Advocate with Mr.Sandeep
K.Sharma, Advocate.
For Respondent No.1: Mr.Shrawan Dogra, Advocate General with Mr.Anup Rattan,

Additional Advocate General and Mr.J.K. Verma & Mr.Kush
Sharma, Deputy Advocate Generals.

For Respondent No.2: Ms.Sunita Sharma, Advocate.

For Respondent No.3: Ms.Archana Dutt, Advocate.

The following judgment of the Court was delivered:

Sandeep Sharma,J.:

Both the above captioned appeals are being taken up together for disposal with
the consent of parties, since, by both the appeals, judgment dated 25.04.2016 passed by the
learned Single Judge of this Court in CWP No.206 of 2014 has been assailed, (for short ‘impugned
Jjudgment’).

2. Briefly stated facts, as emerged from record, necessary for adjudication of the
case are that the present appellants (hereinafter referred to as ‘respondents No.3 and 4’) being
aggrieved by the impugned judgment, whereby learned Single Judge, while allowing the writ
petition preferred on behalf of respondent-petitioner (hereinafter referred to as the “petitioner’)
quashed the promotion of writ respondents No.3 and 4 as Clerks with the direction to writ
respondent No.2 to consider the petitioner as well as respondents No.3 and 4 alongwith other
applicants afresh in the light of observations made in the judgment within a period of two
months.

3. In nutshell, petitioner, by way of filing CWP No.206 of 2014, invoked extra
ordinary jurisdiction of this Court under Article 226 of the Constitution of India and prayed for
following reliefs:-

“(i) That impugned annexure P-3 may very kindly be quashed and set aside with the
direction to the respondent to consider the petitioner for promotion to the post of Clerk.

(ii) That records of the case may be summoned for the kind perusal of this Hon’ble
Court.”

4. Perusal of averments contained in the writ petition suggests that the petitioner
was appointed as a Peon in the Court of Civil Judge (Junior Division), Ghumarwin in the year
2004 and was further promoted to the post of Process Server on 26.6.2010. Actually he was
promoted as Process Server on 26.6.2010. Writ respondent No.2, while filing reply, clarified that
in promotion order there was a clerical mistake and infact petitioner was promoted as Process
Server on 26.6.2010 instead of 26.6.2006 from the post of Peon which is a feeder cadre post.
Pleadings on the record further reveal that respondent Nos.3 and 4 were directly appointed as
Process Servers on 16.7.2005 and 21.12.2005 respectively.

S. In the year 2013, learned District & Sessions Judge, Bilaspur (for short "D&SJ,
Bilaspur’) vide Annexure P-1 invited applications through proper channel for two posts of Clerks
to be filled in by selection/promotion from amongst the Class-IV officials working in Civil &
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Sessions Division, Bilaspur having minimum 3 years of service as on 1.6.2013 and having passed
atleast 10+2 examination.

6. Perusal of Annexure P-1 suggests that the applications were to reach in the office
of learned D&SJ, Bilaspur on or before 12th June, 2013 in the prescribed format. It was also
contained in the advertisement notice that the applicant/candidate had to undergo the screening
test.

7. Pursuant to aforesaid advertisement, petitioner as well as respondents No.3 and
4 applied for the aforesaid posts of Clerks and on the basis of their applications they were called
for screening test by the office of learned D&SJ, Bilaspur. Thereafter, office of D&SJ vide office
order dated 26.9.2013 issued transfer and postings of Class-III officials of Civil & Sessions
Division, Bilaspur, wherein present appellants (respondents No.3 and 4) were also shown to be
promoted as Clerks vide Sr.Nos.8 & 9 and posted as Civil Ahlmad in the office of Civil
Judge(Sr.Division)-cum-CJM, Bilaspur and Criminal Ahlmad in the office of Civil Judge
(Jr.Division)-cum-JMIC, Court No.II, Ghumarwin, respectively against vacant posts.

8. Petitioner, being aggrieved with the promotion of respondents No.3 and 4,
preferred writ petition bearing CWP No.206 of 2014 before this Court praying therein the reliefs,
as reproduced above. Petitioner claimed that respondents No.3 and 4 were promoted to the posts
of Clerks, pursuant to advertisement Annexure P-1, who were otherwise junior to him and as
such order dated 26.9.2013 (Annexure P-3) promoting them as a Clerks is not sustainable and
same deserves to be quashed and set aside. He further submitted that he was senior to the
aforesaid respondents No.3 and 4 since he had joined service as Peon in the Court of Civil
Judge(Jr.Division)-cum-JMIC, Court No.2, Ghumarwin in the year 2004 and thereafter he was
promoted as Process Server on 26.6.2010. Petitioner contended that he was to be considered
senior to respondents No.3 and 4, as he was promoted to the post of Process Server on 26.6.2010
from the post of Peon which is feeder post for the purpose of promotion to the post of Process
Server. Petitioner also averred that bare perusal of advertisement issued by the office of learned
D&SJ, Bilaspur, clearly suggests that employees of Class-IV categories including Peons,
Chowkidars and Process Servers, who form a common cadre, were eligible for applying to the post
of Clerk and they were to be offered appointment on the basis of seniority. Petitioner further
claimed that for the purpose of promotion to the post of Clerk, entire service in Class-IV cadre,
whether as Peon or as Process Server, was to be taken into consideration by the competent
authority, while deciding seniority under the Recruitment and Promotion Rules in vogue and as
such writ respondent No.2 had fallen in grave error, while ignoring the service rendered by him
against the post of Peon. However, record nowhere suggests that petitioner disputed the fact that
writ respondents No.3 and 4 were directly appointed as Process Servers on 16.7.2005 and
21.12.2005 respectively.

9. Writ respondent No.2 i.e. contesting party filed a detailed reply and refuted the
averments contained in the petition specifically stating therein that petitioner was promoted as
Process Server on 26.6.2010 and not on 26.6.2006, as is depicted in promotion order in the pay
band of Rs.4900-10680+1400 (Grade Pay) against 50% quota prescribed for the promotion to the
post of Process Servers from amongst the Class-IV employees of the Court as per Rule 11 of the
Himachal Pradesh Subordinate Courts’ Staff (Recruitment, Promotion and Conditions of Service),
Rules, 1997 (for short 'R&P Rules, 1997’).

10. Respondent No.2 further contended that on the promotion of the petitioner as
Process Server, he was junior in this category because the seniority lists of the Process Servers
and Peons were prepared separately by treating them separate Unit in the cadre. Respondent
No.2 further submitted that for the promotion to the post of Clerk from amongst the Class-IV
employees against 25% quota, the petitioner was not liable to be treated as senior most Class-IV
official. Respondent No.2 also claimed that as per seniority list of Class-III and Class-IV officials
of the Civil and Sessions Division prepared on 1.6.2013, the petitioner has been shown at
Sr.No.79 in the seniority list and in the category of Process Server he is junior to 21 Process
Servers including writ respondents No.3 and 4 as such he was rightly denied promotion to the



63

post of Clerk. Respondent No.2 also averred that petitioner despite being fully aware of the
seniority above, never laid any challenge to the seniority list, wherein he was admittedly placed
junior to the aforesaid respondents. It is contended on behalf of the writ respondents that the
petitioner was the junior most candidate in the category of Process Server, who appeared in the
screening test held for the post of Clerk in terms of the advertisement issued in this regard.
Respondent No.2 further averred that though the Peons, Chowkidars and Process Servers are all
Class-IV categories but their identity and unit are separate, as per Rule 4 of the Himachal
Pradesh Subordinate Courts’ Staff (Recruitment, Promotion and Conditions of Service) Rules,
2012 (for short "R&P Rules, 2012°), wherein word "Cadre’ has been defined by stating that “the
total strength of posts sanctioned as a separate unit as shown in schedule-I attached to these
Rules”. As per writ respondent No.2, bare perusal of Sr.Nos.29 to 36 of Schedule-I, which pertain
to Class-IV category, clearly suggests that the categories of Peons and Process Servers form
separate unit and have different grade pay and as such there is no force in the contention of the
petitioner that he was to be treated senior while giving promotion to the post of Clerk from Class-
IV category. Respondent No.2 has also stated that on promotion as Process Server from category
of Peon, the nature of duties of Process Server altogether gets changed because the post of
Process Server carries higher responsibilities than the post of Peon. Apart from above, grade pay
of the post of Process Server is more than that of the post of Peon.

11. Respondent No.2 with a view to substantiate the aforesaid contention also cited
example, wherein it has been stated that Process Server has an opportunity/eligibility to become
a Bailiff in the hierarchy of Process Servers, whereas Peon is not eligible for promotion to the post
of Bailiff.

12. Respondent No.2, with a prayer to reject the claim of the petitioner, submitted
that the categories of Peons, Process Servers and Chowkidars do not form a common cadre as
they are having separate unit and form separate identity and as such seniority of the petitioner
could not be counted from the date of his first appointment because he had already been
promoted as Process Server from the post of Peon against 50% quota reserved for the same.

13. Learned Single Judge, on the basis of aforesaid contentions and record made
available to him by both the parties, came to the conclusion that authority concerned has fallen
in error while ignoring the claim of the petitioner for promotion to the post of Clerk in terms of
advertisement issued in this regard and has quashed the promotion of respondents No.3 and 4 as
Clerks.

14. Relevant portions of Schedule-I and Schedule-II annexed with the R&P Rules,
2012 are reproduced here-in-below:

Schedule-I

Sr.N | Name of Post(s) Classific | Pay Scale Grade Pay No.of
o. ation Posts
29. Process Server Class-IV | Rs.4900-10680/ - Rs. 1400/ - 378
30. Daftri Class-IV | Rs.4900-10680/ - Rs. 1400/ - 12
31. Orderly Class-IV | Rs.4900-10680/ - Rs. 1300/ - 90
32. Peons Class-IV | Rs.4900-10680/ - Rs. 1300/ 116
33. Chowkidars Class-IV | Rs.4900-10680/ - Rs. 1300/ 69
34. Chokidars-cum- Class-IV | Rs.4900-10680/ - Rs. 1300/ 6

Sweeper
35. Safai Karamchari Class-IV | Rs.4900-10680/ - Rs. 1300/ 49
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\ 36.

‘ Malis

\ Class-IV \ Rs.4900-10680/ -

\ Rs.1300/ | 11 |

Schedule-II

SN

Name of Post(s)

Class of the
Post

Scale of post
(in Rs.)

Qualification for the
post/grade from
which the promotion
is to be made.

Clerks (which
expression shall
include all the
employees  except
Steno-Typist and
Bailiffs.

Class-IlI Non-
Gazetted

i) Rs.5910-20200 +
grade pay Rs.1900

with initial start of

Rs.7810/-.

ii) Rs.10300-34800 +
grade pay Rs.3200
w.e.f. 1.10.2012. This
pay band and Grade
Pay will be given

after two years of

regular service.

a) 75% of the posts in
cadre by direct
recruitment, on the
basis of a competitive
examination (as per
Part-I Annexure A) from
amongst candidates,
who are graduate from
a recognized University
Candidate  have to
qualify a Typing Test in
English on computer at
the speed of 50 W.P.M.

(b) 25% of the available
vacancies on the basis
of  Seniority-cum-Merit
amongst  the 10+2
Class-1V Court Officials
on the basis of test as
per Part-II of annexure-
A and by considering
ACRs of three years.
The promotee
candidates shall have
to qualify Typing Test at
the speed of 50 W.P.M.
on computers with one

»

year. ....

12.

Process Servers

Class-IV

Rs.4900-10680
grade pay Rs.1400

+

(@) 50% by promotion
through selection from
amongst the Class-IV
Court Officials serving
in the Division, having
minimum three years
service and who have
passed 10+2
examination, as such,
on the basis of seniority
subject to the rejection

of unfit.
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(b) 50% by direct
recruitment from the

candidates, having
passed 10+2
examination, as per

Part-1IV of Annexure-A.
14. | Peon/Orderly/ Class-1V Rs.4900-10680 + | By direct recruitment on
Chowkidar/ Safai Grade Pay Rs.1300 | the basis of viva-voce to
Karamchari with initial start of | be conducted by the
Rs.6200 concerned District and

Sessions Judge. A
candidate should have

W.e.f. 1.10.2012
Grade Pay Rs.1650. I:n (jftili:ilation atleast
This Grade Pay will examination.”
be given after two
years of  regular
service.
15. Careful perusal of the impugned judgment suggests that learned Single Judge,

while quashing the promotions of respondents No.3 and 4, concluded that in view of R&P Rules,
2012, especially classification provided in Schedule-I and eligibility criteria for promotion as Clerk
from amongst Class-IV officials provided at Sr.No.8 of Schedule-II of R&P Rules, 2012, petitioner
was to be treated ahead of respondents No.3 and 4 in the seniority. It was further observed that
maintaining of separate seniority list for Process Servers and Peons has no effect on the merits of
the contention raised by the petitioner and an incumbent, irrespective of the fact whether he
served as Peon or as Process Server or holding any other post in Class-IV cadre, his entire
continuous service has to be taken into consideration for determining seniority as Class-IV
official.

16. Mr.Ashwani Pathak, Senior Advocate, vehemently argued that the judgment
passed by the learned Single Judge is not sustainable and same deserves to be quashed and set
aside as the same is not based upon correct appreciation of the R&P Rules, 2012. Mr.Pathak also
contended that learned Single Judge, while passing the impugned judgment, has fallen in grave
error inasmuch as not interpreting the R&P Rules, 2012 correctly and has ignored the very vital
factor with regard to maintaining of separate seniority list of the cadre of Process Servers and
Peons.

17. During arguments, Mr.Pathak made this Court to go through the relevant relief
clause of CWP No0.206 of 2014 to demonstrate that no prayer, whatsoever, was made on behalf of
the petitioner with regard to seniority list admittedly issued by the competent authority showing
petitioner at Sr.No.79, whereas in the category of Process Servers, petitioner has been shown
junior to 21 Process Servers including respondents No.3 and 4. Mr.Pathak strenuously argued
that seniority list was prepared by the Civil & Sessions Division, Bilaspur on 1.6.2013 showing
petitioner junior to respondent No.3 but no challenge, whatsoever, was ever laid to the seniority
list by the petitioner. As such at this stage, he cannot be allowed to state that he ought to be
treated above respondents No.3 and 4 in the seniority list.

18. Mr.Pathak also made this Court to travel through the R&P Rules, 2012 annexed
with the petition to substantiate his plea that writ petitioner could not have claimed promotion
alone on the strength of length of service in Class-IV category because bare perusal of the
advertisement suggests that the promotion to the post of Clerk was to be made on the basis of
selection/promotion from amongst Class-IV Officials, working in the Civil & Sessions Division,
Bilaspur, having minimum of three years service as on 1.6.2013. It is forcefully contended on
behalf of respondents No.3 and 4 that the learned Single Judge has fallen in to grave error while
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ignoring the fact that respondents No.3 and 4 were appointed as Process Servers directly in the
year 2005, whereas petitioner was promoted as Process Server on 26.10.2010 and as such he
was rightly placed below respondents No.3 and 4 in the seniority list drawn on 1.6.2013 by the
Civil & Sessions Division, Bilaspur. While concluding his arguments, Mr.Pathak also invited the
attention of this Court to the Notification dated 12.3.2003, wherein word "Cadre’ has been
defined, bare reading of which clearly suggests that though the post of Process
Servers/Peons/Chowkidars/Safai Karamcharies/Malies have been prescribed as Class-IV, but
the categories of Process Servers and Peons are having separate unit and different grade pay and
as such it cannot be prayed that the seniority is to be reckoned on the basis of initial
appointment as a Peon.

19. Mrs.Archana Dutt, learned counsel for the writ petitioner, vehemently contended
that there is no illegality and infirmity in the impugned judgment as the same is based upon
correct appreciation of material placed on record and calls for no interference of this Court. It is
contended on behalf of the petitioner that petitioner was senior to respondents No.3 and 4, since
he was appointed as Peon in the year 2004, whereas the present appellants-respondents No.3
and 4 were appointed as Process Servers directly in the year 2005 and as such by no stretch of
imagination they could be termed as senior to the petitioner. Subsequently the petitioner was
promoted to the post of Process Server on 26.6.2010 from the post of Peon which was the feeder
cadre for the purpose of promotion to the post of Process Server. She further contended that
Process Servers, Peons and Chowkidars, who form a common cadre, were to be considered for
promotion to the post of Clerk by taking into account the services rendered by them from their
initial appointment and as such action of respondent No.2 in promoting respondents No.3 and 4
has been rightly quashed and set aside by the learned Single Judge. Mrs.Dutt also contended
that as per R&P Rules, for the post of Clerk, 75% posts were to be filled in by way of direct
recruitment and 25% by way of promotion from amongst the 10+2 Class-IV Court officials on the
basis of type test and since petitioner had qualified the type test and further being senior most
person that too in the feeder category was required to be promoted to the post of Clerk and as
such learned Single Judge has rightly quashed the impugned order whereby respondents No.3
and 4 were promoted to the post of Clerk.

20. We have heard learned counsel for the parties and have gone through the record
of the case.

21. Close scrutiny of the pleadings available on record suggests that petitioner was
appointed as Peon (Class-IV) in the year 2004 and was further promoted as Process Server in the
pay band of Rs.4900-10680+1400 (Grade Pay) against 50% quota prescribed for promotion to the
post of Process Servers from amongst the Class-IV employees in terms of Rule 11 of the R&P
Rules, 1997. Similarly, it is undisputed that present appellants-respondents No.3 and 4 were
appointed directly as Process Servers on 16.7.2005 and 21.12.2005 respectively, meaning thereby
that the petitioner, who was promoted to the post of Process Server on 26.6.2010, was junior to
the present appellants-respondents No.3 and 4 in the category of Process Servers. It is also
undisputed before us that respondent No.2 issued seniority list of Class-III and Class-IV officials
of Civil and Sessions Division, Bilaspur, prepared on 1.6.2013, wherein the petitioner had been
shown at Sr.No.79 and in the category of Process Server he has been shown junior to 21 Process
Servers including the present appellants-respondents No.3 and 4.

22. Before adverting to the impugned judgment, this Court is of the view that since
petitioner never laid any challenge to the seniority list dated 1.6.2013, showing him at Sr.No.79
in the said seniority list and junior to the present appellants-respondents No.3 and 4, his plea
with regard to his being senior to respondents No.3 and 4 cannot be accepted at all and deserves
outright rejection. Otherwise also this Court sees no merit in the contention of the petitioner that
since he was appointed as Peon (Class-IV) in 2004 and was promoted to the post of Process
Server from the post of Peon, which was a feeder category for promotion to the post of Process
Server, he was required to be treated as senior to respondents No.3 and 4, who were, admittedly,
directly recruited against the post of Process Server in the year 2005. This Court is unable to
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accept the contention put forth on behalf of the petitioner that categories of Peons, Chowkidars
and Process Servers, being Class-IV categories, form a common feeder cadre and their seniority
was to be taken on the basis of their first appointment because bare perusal of Rule-4 of R&P
Rules, 2012, wherein "Cadre’ has been defined by stating that “the total strength of posts
sanctioned as a separate unit as shown in Schedule I attached to these rules”, suggests that
separate cadre of all these Class-IV categories containing therein posts of Process Server, Daftri,
Orderly, Peon, Chowkidar, Chowkidar-cum-Sweeper, Safai Karamchari and Mali, has been carved
out.

23. It appears that learned Single Judge has failed to appreciate that though as per
aforesaid R&P Rules, 2012 posts of Peons, Chowkidars and Process Servers have been shown as
Class-IV categories, but further perusal of their pay band, grade pay and duties/responsibilities
clearly suggests that their identity and unit are separate. It is apt to reproduce paragraph 16 of
the impugned judgment hereunder:

“l6. So far as the contention raised by the counsel for the respondent No.2 with regard
to maintaining separate seniority list of Process Servers and Peons are concerned,
it is evident from perusal of R&P Rules that the same is maintained for the reason
that there are certain posts for which all Class-IV officials are not eligible to be
considered and one of such example is the post of Bailiff mentioned at Sr.No.11 of
Schedule-II for which recruitment by promotion on the basis of seniority from
amongst only the Process Servers serving in the Division has been provided”.

24. Bare perusal of categories mentioned hereinabove in Schedule-I clearly suggests
that they are having separate unit and different Grade Pay and as such nowhere it can be
concluded that they form common cadre. Otherwise also for the post of Bailiff, which is a Class-
III post, only Process Servers, amongst the aforesaid Class-IV employees, are eligible to be
promoted in terms of Schedule-II annexed with the R&P Rules, 2012, which fact clearly suggests
that posts mentioned in Schedule-I nowhere forms the common cadre but they have been only
declared to be Class-IV posts by way of Rules mentioned hereinabove.

25. Learned Single Judge, while extending relief to the petitioner, failed to take note
of the specific reply in this regard filed by respondent No.2, wherein it was categorically stated
that though Peons, Chokidars and Process Servers are Class-IV category but their identity and
unit are separate.

26. The learned Single Judge took note of the specific reply filed by respondent No.2,
wherein it was categorically mentioned that Peons, Chowkidars and Process Servers fall under
Class-IV category but their identity and unit are separate and as such they could not be
considered at par. The learned Single Judge has failed to take note of the fact that nature of
duties of Process Server carries higher responsibilities than the post of Peon and as such it could
not be concluded that posts of Peon and Process Server form a common cadre.

27. Apart from above, learned Single Judge failed to take note of the fact that
petitioner was promoted to the post of Process Server from the post of Peon in terms of aforesaid
Rules and as such has fallen in to an error while concluding that posts of Peons and Process
Servers form a common cadre.

28. After perusing the R&P Rules, 2012, this Court is of the view that categories of
Peons, Process Servers, and Chokidars do not form a common cadre as they are having separate
unit and identity. Moreover, there is no Rule, which provides that seniority of the petitioner could
be counted from the date of his initial appointment as Peon in the year 2004 against category of
Process Server to which he was admittedly promoted in the year 2010 against 50% quota reserved
for in-service candidates. Since petitioner had already got promotion as Process Server for the
post of Peon, taking advantage of 50% quota reserved for the category of Peon and he being junior
most in the category of Process Server could not claim promotion to the post of Clerk on the basis
of his seniority, to be counted from the date of his first appointment as Peon. On the top of it,
when the petitioner after his promotion to the post of Process Server joined the separate cadre of
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Process Servers, he cannot claim seniority over and above respondents No.3 and 4, who were
admittedly, appointed directly against the post of Process Server much ahead of him. Learned
Single Judge, while granting the relief to the petitioner, failed to appreciate that at the first
instance, petitioner got promotion as Process Server from the post of Peon against 50% quota
reserved for the category of Peons and is junior most in the category of Process Server, and in
case the petitioner is promoted again to the post of Clerk by counting the seniority from the date
of his initial appointment as Peon, he would avail the benefit of double promotion at once i.e. for
promotion to the post of Process Server and also to the post of Clerk.

29. Learned Single Judge has also failed to appreciate that candidature of the
petitioner as well as respondent Nos.3 and 4 was considered by Screening Committee on the
basis of seniority-cum-merit, where length of service, if any, was not the sole criterion for
promotion to the post of Clerk.

30. Having glance to the above discussion, impugned judgment is illegal, bad in law
and merits to be set aside. Accordingly, the same is set aside and appeals are allowed. Writ
petition is dismissed.

31. Interim direction, if any, is vacated. All miscellaneous applications are disposed
of.

BEFORE HON’BLE MR.JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.JUSTICE
SANDEEP SHARMA, J.

Satluj Jal Vidyut Nigam Contract Workers Union ...Petitioner.
Versus
Satluj Jal Vidyut Nigam Limited & others ...Respondents.

CWP No. 987 of 2016
Reserved on: 11.08.2016
Date of decision: 24th August, 2016

Constitution of India, 1950- Article 226- Petitioner is a Union registered with the Labour
Department- petitioner claimed that respondent had sufficient accommodation- members of the
petitioner-union had awarded accommodation as sufficient vacant accommodation is available
with the respondents- respondents stated that members of the petitioner are engaged by the
Contractor and there is an agreement executed between contractor and respondents- there is no
provision for providing accommodation to the workers engaged by the contractor- held, that
members of Union are not employee of the respondents and they had been engaged by the
Contractor — Allotment Rules clearly provided that accommodation can be allotted to the
employees who had been appointed against the regular post- agreement between respondent and
contractor does not stipulate that accommodation will be provided to the workers- availability of
vacant accommodation will not confer the right to claim the accommodation- contractor is under
obligation to provide and maintain rest-room or other suitable accommodation to the contract
labour- petitioner had not arrayed contractors as respondents- no resolution authorizing General
Secretary to file the present writ petition placed on record- petition dismissed. (Para-8 to 31)

For the petitioner: Sanjeev Bhushan, Senior Advocate with Ms. Abhilash
Kaundal, Advocate, for the petitioner.
For the respondents: Ramakant Sharma, Senior Advocate, with Ms. Devyani

Sharma, Advocate.
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The following judgment of the Court was delivered:

Sandeep Sharma, Judge
By way of present writ petition, petitioner-Union has prayed for the following

main relief:-

“(i) That the respondents may kindly be directed to allot residential quarters /
accommodation to the petitioner's members to live on the principle of parity as the
respondents have allotted accommodation to various other agencies and persons such
as; Pujari, Contractors, Photographers, private Companies, Army, Security, Societies,
private School (DPS) and ITI certificate holder apprentices etc., but the petitioner's
members who are working since long for various types of maintenance works of the
respondents despite their various requests are being discriminated.”

2. Briefly stated, facts of the case are that the petitioner is a Union registered with
the Himachal Pradesh Government Labour Department, under the Trade Unions Act, 1926, (for
short, the Act), having its Registration No. 1255, in the name and style “Satluj Jal Vidyut Nigam
Contract Workers Union” (for short 'Union'). Copy of registration certificate has been placed on
record as Annexure P-1.

3. Present petition has been filed on behalf of the petitioner-Union through
Narender Singh, son of Shri Shiv Ram, who claimed himself to be the General Secretary of the
Petitioner-Union. It is averred that respondents have sufficient number of buildings, out of which
some have been put to use for the offices and in some of the buildings, accommodation has been
allotted to various agencies/persons, such as, Pujari, Contractors, Photographers, private
Companies, Army, Security, Societies, private School (DPS) etc., and since the members of the
petitioner-Union are also working for the respondents, they may also be provided residential
accommodation in the buildings which are lying vacant. Petitioner-Union specifically stated that
its members belong to different parts of the country, have been working in various capacities with
the respondents and at present are facing number of problems including non-availability of
residences. Accordingly, the petitioner-Union submitted a Demand Charter dated 12.02.2015 to
the respondents (Annexure P-2), whereby, respondents were informed with regard to genuine
demand of the members of the Union, but of no avail. Petitioner has procured information under
Right to Information Act, 2005 (for short 'RTI Act'), (Annexure P-3), suggestive of the fact that
respondents were having sufficient vacant accommodation available. Perusal of aforesaid
information further reveals that respondents have allotted residential/commercial
accommodation to various persons/agencies, which have no direct concern with the respondents.
Petitioner-Union has also placed on record Quarter Allotment Order, dated 1.4.2016, to
demonstrate that respondents have also provided accommodation to number of ITI Certificate
holders who came only for a period of one year.

4. In nutshell, the case of the petitioner-Union is that since its members are
working hard on meager wages for the benefit of respondents through the contractors, it is the
primary duty of the respondents to provide accommodation to the poor members of the petitioner-
Union. It has also been stated that due to non-availability of shelter, the members of the
petitioner-Union are facing a lot of problems and respondents, despite having sufficient vacant
accommodation, are not providing the same to them.

5. As noted above, since no action whatsoever was taken on the Demand Charter
submitted by petitioner-Union, it was compelled to pass a Resolution dated 02.04.2016, to the
following effect:

“Unanimously resolved that about 200 residential quarters are lying vacant with the
respondents, but despite having knowledge that the petitioner's members are facing
problems for their shelter, the same are not being allotted to petitioner's members, hence,
the petitioner's members knocked the door of Hon'ble High Court of Himachal Pradesh.”
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6. Since, the respondents failed to provide residential accommodation to the
members of the petitioner-Union, hence the present writ petition.

7. Respondents, by way of detailed reply, refuted the claim of the petitioner-Union
by stating that there is no privity of contract between the replying respondents and the petitioner-
Union, inasmuch as the members of the petitioner-Union are engaged by the contractors, to
whom the contract is awarded by the replying respondents for a specific period and it is the
responsibility of the contractor and not of the respondents to provide accommodation to the
workers employed by the contractors. With a view to substantiate aforesaid assertion, replying
respondents also placed on record Annexure-RA i.e. agreement entered into between the
Contractor and the respondents, which suggests that the respondents are not at all obligated to
allot any kind of accommodation to the workers of the contractor and it is the responsibility of the
contractor. Respondents have also stated that as per Rules framed by replying respondents called
as “SJVNL Allotment of Residential Accommodation Rules” (for short, the Allotment Rules),
(Annexure-RB), there is no provision for providing accommodation to the workers engaged by the
contractor.

8. Respondents also sought dismissal of the petition on the ground that the
petitioner-Union has already invoked the provisions of Industrial Disputes Act, 1947, therefore,
the present writ petition is not maintainable. It has also been stated that pursuant to demand
notice dated 26.4.2016, the Assistant Labour Commissioner, Chandigarh issued a notice to the
replying respondents to appear for conciliation on 08.06.2016. It has also been stated by
respondents that members of the petitioner-Union being workers of the contractor do not have
any right, whatsoever, to claim accommodation from respondents because all the contracts are
for specific period for just one or maximum two years based on open e-tender basis and replying
respondents being principal employer has to ensure that the contractors are not violating the
provisions of any labour law. Apart from above, respondents sought dismissal of the present writ
petition on the ground that all the contractors to whom the contract is awarded by the replying
respondents are already paying HRA @ 10% of the minimum wages to all the workers, as such,
any plea of providing accommodation is not sustainable and same deserves to be dismissed.

9. We have heard the learned counsel for the parties and gone through the record of
the case.
10. Bare perusal of the documents made available on record by the respective

parties, clearly suggests that members of the petitioner-Union are not employees of the
respondents in any manner and they have been engaged by the contractors, who have been
awarded contract by the respondents for execution of various works under Satluj Jal Vidyut
Nigam Limited (for short, SJVNL). It also emerges from the record that respondents have
constructed sufficient accommodation for its employees as well as for other agencies, who are
rendering essential services to the respondents.

11. In the aforesaid background, this Court needs to ascertain whether members of
the petitioner-Union are entitled to accommodation owned by the respondents, especially, when it
stands proved on record that they have been engaged by the contractor and not by the
respondents. It is an admitted case of the parties that members of the petitioner-Union have
been engaged for execution of work by contractors and not by the respondents. Otherwise also,
perusal of averments contained in writ petition, nowhere suggests that petitioner-Union has
raised any legal grounds, which could make them entitled for allotment, if any, of the
accommodation as has been referred to above. Rather plain reading of averments itself suggests
that accommodation is being claimed on the basis of parity by the petitioner-Union for its
members.

12. Here we may make a reference to Clause 3.0 of the Allotment Rules (Annexure-
RB), which reads as under:-

“3.0 Eligibility for Allotment of Accommodation:
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3.1 All employees, except the local employees, will be eligible for allotment of
residential accommodation in the township provided that if an employee is under
suspension pending enquiry, he uwill not be eligible for allotment of any
accommodation during the period of suspension.

3.2 If husband and wife are both employees of the Company and working at the
same place, only one of them whosoever gets first allotment will be eligible for
allotment.

3.3 If one of the spouse is employed by another government / Semi-Government
Organization / Autonomous Bodies or Public Sector Undertaking and has been
allotted residential accommodation from his/her employer in the same place,
he/she shall not be eligible for allotment of accommodation by the Company.

3.4 If father or mother and unmarried son and/or daughter are both employed by
the Company and are working at the same station, then only one of them will be
eligible for allotment.

3.5 Normally bachelors will be allotted shared accommodation.

3.6 An employee who is permitted to the retention of his family accommodation in a
place other than the place of posting as per separate rules will be allotted
bachelor/ shared accommodation only subject to the terms and conditions in force
from time to time.”

13. From the above Clause of the Allotment Rules, it is clear that accommodation, if
any, can be allotted to the employees of SUVNL. Word ‘Employee’ has been defined in Clause 2.0
of the Allotment Rules, which reads as under:-

“2.0 Definition:
c) Employee’ means a person appointed against a regular post and includes

probationers and deputationists, but excludes Trainees, Apprentices, temporary,
casual, Muster Roll, workcharged employees.”

14. Careful perusal of Clause 2.0 of the Allotment Rules referred to above suggests
that under the Allotment Rules, 'Employee’ means a person appointed against regular post and
includes probationers and deputationists, but excludes Trainees, Apprentices, temporary, casual,
Muster Roll, workcharged employee, meaning thereby, person appointed against regular post, on
probation and deputationists would be deemed as an employee for the purpose of aforesaid Rules.
Bare perusal of aforesaid criteria as has been prescribed in the Rules, nowhere suggests for
allotment of accommodation in favour of the workers engaged by contractors to whom work is
awarded by the respondents in open tender.

15. Hence, in view of the aforesaid Allotment Rules, members of the petitioner-Union
are not entitled for allotment of any residential accommodation by the respondents and, as such,
this Court has no hesitation to conclude that the respondents are not under any obligation to
provide accommodation to the members of the petitioner-Union.

16. Apart from the above, this Court also perused the agreement entered into
between the respondents and the contractor, namely M/s Hem Power Corporation, which
nowhere suggests that the respondents are under obligation to provide accommodation, if any, to
the workers engaged by the contractors for the construction of project.

17. This Court is of the view that availability of vacant accommodation, if any, with
the respondents cannot be a sole ground for providing accommodation to the members of the
petitioner-Union, who are admittedly not the employees of the respondents in terms of the
Allotment Rules and, as such, no illegality can be found with the action of the respondents in
denying accommodation to the members of the petitioner-Union. Since, members of petitioner-
Union have no locus and right to claim accommodation from the respondents, any plea of
discrimination made on behalf of petitioner-Union deserves to be rejected outrightly. However,
perusal of paragraph 4 of the reply filed by respondents clearly suggests that security agencies
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like CISF, HIMPESCO and Himachal Pradesh Police deployed at the site are very vital agencies for
the safety and security of the project and accordingly their employees have been provided
accommodation in terms of the contract entered into between the respondents and the Agencies,
referred to here-in-above.

18. Similarly, employees of DPS school, which has been set-up for the wards of the
employees of the respondents, have been rightly provided accommodation in terms of agreement
entered into between the respondents and the Management of School.

19. After perusing various agreements having been placed on record by the
respondents, this Court has no reason to conclude that the respondents have discriminated the
members of the petitioner-Union viz. a viz. various agencies in not allotting residential
accommodation. It would be appropriate to reproduce para 4 of the reply filed by the respondents
hereunder:

“4.That the averments made in this para of the petition so far they pertain to
record, those are not disputed and the averments which are contrary to the record,
those are specifically repudiated. It is submitted on behalf of the replying
respondent that project of the replying respondent is fetching revenue to the State
and Central Government and is a pride of the Nation. The security agencies like
CISF, HIMPESCO and Himachal Pradesh Police deployed at the site are very vital
agencies for the safety and security of prime project and employees working
therein. As per terms and conditions of the contract with these agencies, the
replying respondents are responsible and liable to provide accommodation to the
employees of these agencies deployed for the safety and security of the projects. A
copy of the agreement with the CISF is annexed as Annexure RD for the perusal of
the Hon'ble Court. Similarly, the setting up of DPS school has proved a boon not
only to the wards of the employees of the replying respondents but also to the
public at large of the area. Therefore, as per terms and conditions of the agreement
with the management of the DPS school, the replying respondents are responsible
and liable to provide accommodation to the school staff at the project site. A copy of
the Agreement with the School is annexed as Annexure RE. It is a fact that some
residential accommodation has been provided to the army authorities at Jhakri as
per the Rules of SJVNL. It is admitted that zero Type single room set have been
provided to one contractor namely M/s Wang Gaar Infrastructure Put. Ltd. for office
purpose only. Similarly, one zero type single room set has been provided to
contractor M/ s Jagdeep Aneja Paschim Vihar, New Delhi taking into consideration
the specialized services being provided by the contractor for the smooth running of
the project and the specialized services are not available at project site. It is also
admitted that zero type accommodation has been allotted to contractor M/s
Kingson Studio (photographer) as per terms and conditions of the contract between
the parties, copy whereof is annexed herewith as Annexure RF. It is further
admitted that residential accommodation has been allotted to the Pujaris deployed
in the temples of the project vicinity keeping in view the demand of majority of the
employees and the local residents of the area. Therefore, keeping in view the fact
there is no justification on the part of the members of the petitioner to claim
allotment of residential accommodation, more particularly, when the terms and
conditions of the contract agreement with the contractor do not envisage such
situation whereby the members of the petitioner can claim any such allotment of
residential accommodation. It is submitted that keeping in view the above stated
facts and circumstances, the demand of residential accommodation raised by the
petitioner being against the terms and conditions of the contract agreement with
the contractor, was rightly not considered by the replying respondents.”

20. As far as, another contention put-forth by the counsel representing the
petitioner-Union with regard to violation of provisions of the Contract Labour (Regulation and
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Abolition) Act, 1970 (for short, Act of 1970) is concerned, it would be apt to reproduce here-in-
below Section 17 of the said Act:-

“17. Rest-rooms. - (1) In every place wherein contract labour is required to halt at
night in connection with the work of an establishment -

(a) to which this Act applies, and

(b) in which work requiring employment of contract labour is likely to
continue for such period as may be prescribed,

there shall be provided and maintained by the contractor for the use of the
contract labour such number of rest-rooms or such other suitable alternative
accommodation within such time as may be prescribed.

(2) The rest-rooms or the alternative accommodation to be provided under sub-
section (1) shall be sufficiently lighted and ventilated and shall be maintained in a
clean and comfortable condition.

21. Perusal of aforesaid provisions clearly shows that contractor is required to
provide and maintain rest-rooms in every place, where labour is required to halt at night in
connection with work of establishment. The aforesaid provisions of the Act of 1970 relied upon by
petitioner-Union, nowhere binds the respondents to provide accommodation to the members of
petitioner-Union, who were admittedly engaged by the contractor.

22. Rule 41 of the Contract Labour (Regulation and Abolition) Central Rules, 1971
(for short, Rules of 1971) is also reproduced here-in-below:-

“41.Rest Rooms.-(1) In every place wherein contract labour is required to halt at
night in connection with the working of the establishment to which the Act applies
and in which employment of contract labour is likely to continue for 3 months or
more, the contractor shall provide and maintain rest rooms or other suitable
alternative accommodation within fifteen days of the coming into force of the rules
in the case of existing establishments, and within fifteen days of the
commencement of the employment of contract labour in new establishments.

(2) If the amenity referred to in sub-rule (1) is not provided by the contractor within
the period prescribed the principal employer shall provide the same within a period
of fifteen days of the expiry of the period laid down in the said sub-rule.

(3) Separate rooms shall be provided for women employees.

(4) Effective and suitable provision shall be made in every room for securing and
maintaining adequate ventilation by the circulation of fresh air and there shall also
be provided and maintained sufficient and suitable natural or artificial lighting.

(5) The rest-room or rooms or other suitable alternative accommodation shall be of
such dimensions so as to provide at least a floor area 1.1 sq. metre for each person
making use of the rest room.

(6) The rest-room or rooms or other suitable alternative accommodation shall be so
constructed as to afford adequate protection against heat, wind, rain and shall
have smooth, hard and impervious floor surface.

(7) The rest-room or other suitable alternative accommodation shall be at a
convenient distance from the establishment and shall have adequate supply of
wholesome drinking water.”

23. Perusal of aforesaid provisions also suggests that contractor shall provide and
maintain rest-room or other suitable alternative accommodation to the contract labour where the
labour is required to halt at night in connection with the work of establishment to which Act of
1970 applies. Sub-clause 2 of Rule 41 of the Rules of 1971 though suggests that, in case,
contractor fails to provide amenity in terms of sub-rule 1, principal employer shall provide the
same within fifteen days of the expiry of the period laid down in the said Rules. But in the present
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case, as has been discussed in detail, there is no privity of contract between the replying
respondents and petitioner-Union. Moreover, members of petitioner-Union have been engaged by
contractor to whom the contract is awarded by the replying respondents for a specific period and
agreement entered into between the respondents and contractor, nowhere suggests that
respondents are under obligation to provide accommodation, if any, to the members of the
petitioner-Union. Moreover, as has been discussed in detail, the Allotment Rules nowhere entitle
the members of the petitioner-Union to claim accommodation, which otherwise is available to the
employees of the respondents.

24. Otherwise also, there is no document on record suggestive of the fact that at any
point of time members of the petitioner-Union raised their claim for accommodation, if any, with
the contractor, who engaged them. Even for the sake of argument, it is presumed that the
respondents being principal employer is under obligation to provide accommodation to the
employees engaged by the contractor, the petitioner-Union ought to have placed on record
communication, if any, made by petitioner-Union or its members with the contractor, asking him
to provide accommodation in terms of provisions of the aforesaid Act of 1970 and the Rules of
1971. But in the present case, we are unable to find any document which could persuade us to
infer that at first instance members of the petitioner-Union raised their claim for accommodation,
if any, with the contractor and as such no benefit can be claimed by the members of petitioner-
Union in terms of aforesaid Act of 1970 and the Rules framed thereunder, from the respondents.

25. Even if it is presumed that the respondents being principal employer are under
obligation to provide accommodation to the workers engaged by the contractor in terms of the
Rule 41 of the Rules of 1971, referred to here-in-above, there is no document available on record
suggestive of the fact that petitioner represented to the contractor who engaged them, for making
available accommodation in terms of provisions/rules of the aforesaid Act. In terms of Section 17
of the aforesaid Act as well as Rule 40 of Rules referred here-in-above, principal employer is only
bound to provide accommodation, if at the first instance contractor fails to provide the same to its
workers. Interestingly, in the present case, petitioner-Union has neither represented to contractor
who engaged its members for construction work nor placed on record any document suggestive of
the fact that its request for providing accommodation was not acceded to by the contractor and as
such the petitioner-Union was compelled to make representation to the respondents, praying
therein for providing accommodation. Hence, we are unable to accept the aforesaid contention
put-forth on behalf of petitioner-Union that the respondents being principal employer are under
obligation to provide accommodation to the employees engaged by the contractor.

26. Sections 22, 24 & 25 of the Act of 1970 provide for punishment for contravention
of any of the provisions of the Act which are reproduced below:-

“22. Obstructions (1) Whoever obstructs an inspector in the discharge of his duties
under this Act or refuses or willfully neglects to afford the inspector any reasonable
facility for making any inspection, examination, inquiry or investigation authorized by
or under this Act in relation to an establishment to which, or a contractor to whom, this
Act applies, shall be punishable with imprisonment for a term which may extend to
three months, or with fine which may extend to five hundred rupees, or with both. (2)
Whoever willfully refuses to produce on the demand of an inspector any register or
other document kept in pursuance of this Act or prevents or attempts to prevent or does
anything which he has reason to believe is likely to prevent any person from appearing
before or being examined by an inspector acting in pursuance of his duties under this
Act, shall be punishable with imprisonment for a term which may extend to three
months, or with a fine which may extend to five hundred r