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SUBJECT INDEX
‘A,

Arbitration and Conciliation Act, 1996- Section 11- Parties had a dispute regarding issuance of
C-form for which arbitration clause was invoked — respondents failed to appoint the arbitrator on
which the present petition was filed seeking the appointment of the arbitrator — held that
respondents have failed to appoint the arbitrator even after the issuance of notice by the
petitioner— hence, arbitrator appointed with the consent of the parties. (Para-4 to 11) Title: HCL
Infotech LimitedVs. HPSEB and another Page-232

Arbitration and Conciliation Act, 1996- Section 34- Parties entered into a contract to execute
the work relating to strengthening of Chandigarh-Mandi- Manali highway — a dispute arose which
was referred to sole arbitration of Superintending Engineer, Arbitration Circle, HPPWD, Solan
who made an award — the award was challenged and was ordered to be set aside — an appeal was
preferred, but the same was dismissed — the matter was referred to the sole arbitration of
Superintending Engineer, National Highway Circle, HPPWD, Shimla who made the award — the
petitioner assailed the award by filing the present petition- held that the overall deviation was less
than 30% as it was only 14.53% although in individual cases some of the deviations exceeded
30% - as per the terms and conditions of the contract, the deviations in the items which
individually, or jointly or collectively exceed 30% are liable to be compensated- therefore,
Arbitrator could not have rejected the claim- petition allowed and the case referred to the
Arbitrator with a direction to reconsider the matter in accordance with law.(Para-7 to 19) Title:
Parmod Sood Vs. State of H.P. and another Page- 8

Arbitration and Conciliation Act, 1996- Section 8- An agreement for loan-cum-hire purchase
was executed between the parties- plaintiff filed a suit for declaration and injunction for claiming
that the money be not charged from him in excess of the contract- defendant filed an application
under Section 8 of Arbitration and Conciliation Act, which was dismissed by the Trial Court after
holding that serious allegations of fraud and misrepresentation were made and it would not be
proper to refer the matter to the Arbitrator — held that parties had agreed to the terms with regard
to payment and interest — the page wherein the rate of interest and equated monthly installments
were mentioned is signed not only by the borrower but also by the guarantor — the payment was
made continuously for two years — when serious allegations of fraud are made, which constitute a
criminal offence and require extensive evidence, the matter may be tried by the Civil Court-
however, mere allegations of fraud are not sufficient to decline the reference- order set aside and
the application allowed- matter referred to the Arbitrator in accordance with the agreement.(Para-
6 to 13) Title: Shri Ram Transport Finance Company Limited Vs. Ranjeet Singh Page-327

‘C’

Code of Civil Procedure, 1908- Section 100- Defendant entered into an agreement for extraction
of resin from 4500 blazes @Rs. 321 per quintal — the defendant could not extract the full quantity
— hence, the suit was filed for the recovery of Rs.49,031/- from the defendant- the defendant filed
a counterclaim for the recovery of Rs.28,381/- - the Trial Court decreed the suit of the plaintiff
and dismissed the counterclaim — an appeal was preferred, which was dismissed- held in second
appeal that agreement was not in dispute — 10% shortfall is permissible on account of fire, which
was duly allowed to the defendant — the defendant had undertaken to pay the balance amount —
there is no infirmity in the judgments and decrees passed by the Court- appeal dismissed.(Para-
12 to 26) Title: Rattan Lal Vs. H.P. State Forest Corporation Ltd. Page-276

Code of Civil Procedure, 1908- Section 100- Plaintiff filed a civil suit for damages pleading that
the defendants No.l and 2had given lathi and spade blows to the father of the plaintiff, who
succumbed to the injuries- the defendants denied the case of the plaintiff and stated that plaintiff
and his father were aggressors who had attacked and inflicted injuries on defendant No.3- the



-2-

suit was decreed by the Trial Court — an appeal was filed, which was dismissed- held in second
appeal that the Courts had assessed Rs.85,400/- as pecuniary damages based upon the medical
bills — the plaintiff had suffered loss of estate due to death of his father — the Courts had properly
appreciated the evidence- appeal dismissed.(Para-8 to 14) Title: Om Prakash alias Parkash &
others Vs. Devinder Page-495

Code of Civil Procedure, 1908- Section 100- Plaintiff filed a civil suit seeking recovery of
Rs.1,00,000/- on the ground that plaintiff had sold apple crop in the year 2005 to the defendant
— the defendant issued a cheque, which was dishonoured- the suit was decreed by the Trial
Court- an appeal was filed, which was also dismissed- held in second appeal that plaintiff had
admitted in a previous suit that the apple crop becomes ready by the end of July and that he had
sold the crop to V - this fact was denied by the defendant in the present suit- the Courts had
wrongly placed reliance upon the conviction of the defendant in a criminal case.(Para-7 to 12)
Title: Paras Ram Vs. Inder Singh Page-80

Code of Civil Procedure, 1908- Section 100- Plaintiff filed a civil suit seeking recovery of
Rs.2,00,000/- on the ground that clothes were handed over to the defendant for delivery to the
plaintiff- all the bundles were not delivered to the plaintiff due to which the plaintiff suffered
damages — the defendant pleaded that truck caught fire causing damage to the bundles of the
clothes- there was no negligence on the part of the defendant- the suit was decreed by the Trial
Court- an appeal was filed, which was allowed — held in second appeal that an application for
additional evidence was filed for placing on record the documents to show that plaintiff had not
sent the relevant documents and the claim could not be settled for want of documents — the
documents are important- hence, application allowed and the documents permitted to be led in
evidence — case remanded to the Appellate Court with a direction to allow the additional
evidence.(Para-9 to 13) Title: Satish Kumar Sood Vs. Green Carrier, Contractor (Delhi) Private
Limited Page-310

Code of Civil Procedure, 1908- Order 1 Rule 3- Plaintiff filed a civil suit claiming that the
defendants opened 18 fake accounts in which the amount mentioned in the suit was transferred-
hence, a suit for recovery was filed- the defendants took the preliminary objection regarding suit
being bad for misjoinder of parties and causes of action and the suit having not been properly
valued for the purpose of court fees and jurisdiction— held that Order 1 Rule 3 and Order 2 Rule 3
of the CPC provides that the plaintiff can join the defendants in one suit, if the relief arises out of
same act and transaction or series of acts and transactions and a common question of law or fact
would arise if separate suits are brought against those persons - the defendant No.1 had opened
fake accounts in connivance with other defendants on different dates and their joinder in the suit
for recovery of money is bad- the objection accepted and the suit held to be bad for misjoinder of
defendants No.3 to 5. (Para- 6 to 13) Title: State Bank of India Vs. Kishan Chand and others
Page-84

Code of Civil Procedure, 1908- Order 2 Rule 2- Plaintiff filed a civil suit for possession against
the defendant, which was decreed by the Trial Court- an appeal was filed, which was dismissed —
held in second appeal that an issue was framed by the Trial Court regarding the maintainability
of the suit in view of the bar contained in Order 2 Rule 2 — a specific ground was taken before the
Appellate Court that no specific finding was given by the Trial Court regarding this issue — it was
obligatory for the Appellate Court to record a specific finding on this issue — appeal allowed- case
remanded to Appellate Court with a direction to decide the appeal afresh.(Para-12 to 21) Title:
Tulsi Ram Vs. Charan Dass Page-347

Code of Civil Procedure, 1908- Order 6 Rule 17- An application for amendment of plaint was
filed pleading that the applicant had engaged well qualified and experienced counsel - when the
counsel was changed, it was found that there was some error in the plaint- the respondent
pleaded that no reason was assigned as to why the amendment could not be applied prior to the
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commencement of trial- held that the basic principle of law of procedure is that no proceedings
should be allowed to be defeatedon the mere technicalities — the procedure is meant to facilitate
administration of justice and not to defeat it — the Court can allow the plaintiff to amend the
plaint for seeking the compensation for breach of contract- application allowed.(Para- 20 to 30)
Title: Bed Ram Vs. Manmohan Malhotra & others Page-421

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a civil suit for restraining the
defendant from using the name Ms/ D.P. Jagan Hardware Private Limited or any similar name as
the name M/s D.P. Jagan& Sons, which was being used by the plaintiff since 1985- an
application for rejection of plaint was filed by the defendant, which was dismissed- however, the
plaint was ordered to be returned — held that right of action of any person for passing off goods
and services of another person and remedies thereof are not affected by Trade Marks Act, 1999-
therefore, it cannot be said that the suit was not maintainable before the Civil Court- the suit was
based upon unregistered trade mark and the application for registration is pending before
Registrar Trade Mark - hence, the suit was to be instituted before the District Judge in
accordance with Section 134(1)(c) of Trade Marks Act- Petition dismissed.(Para-6 to 11) Title: M/s
D.P. Jagan Hardware Private Limited Vs. M/s D.P. Jagan& Sons and another Page-1

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a civil suit for damages for
rejecting the nomination papers of plaintiff wrongly- an application for rejection of plaint was filed
on the ground that defendants enjoy immunity against the acts done by them in the performance
of their duties under Section 158(L) of H.P. Panchayati Raj Act, 1994- held that immunity is
regarding the receipt of nomination and will not cover the rejection of the nomination papers- no
statutory immunity is available regarding the rejection of nomination- petition dismissed.(Para-2
and 3) Title: Secretary State Election Commission and others Vs. Virender Kapil and another
Page-25

Code of Civil Procedure, 1908- Order 9 Rule 7- A suit and counter-claim were pending before
Trial Court- the defendant did not appear on the date of hearing- the suit was decreed ex-parte
and the counterclaim was dismissed in default- applications for the restoration of the
counterclaim and setting aside the ex-parte decree were filed, which were dismissed- appeals
were filed against the order of the dismissal, which were also dismissed-aggrieved from the order,
the present petitions have been filed-held that the applications for restoration and setting aside
ex-parte order were filed within limitation and within reasonable time —applications were decided
after five years — Trial Court held that applicant wanted to delay the matter, which was falsified
by the fact that applications were filed within a reasonable time and within limitation- the
applications, affidavits, and the evidence established sufficient cause on part of the applicant and
it was wrongly held that there was no sufficient cause- applications allowed- directions issued to
the judicial officers to dispose of the miscellaneous applications within a period of six months.
(Para-9 to16)Title: Des Raj Vs. Satish Chand Page-480

Code of Civil Procedure, 1908- Order 21 Rule 32- A decree for permanent prohibitory injunction
was passed, which was put to execution — the execution petition was allowed and judgment
debtors were ordered to be detained in civil imprisonment for a period of one month- held in
revision that judgment debtors had admitted in the reply the disobedience of the judgment and
decree passed by the Court- oral evidence also proved that judgment debtors had removed the
fencing of the decree holder — the Executing Court rightly held that the judgment debtors had
violated the judgment and decree — however, keeping in view the time elapsed from the incident,
the sentence of imprisonment set aside and judgment debtors directed to pay sum of Rs.5,000/-
to the decree holder.(Para- 9 to 16) Title: Balku and others Vs. Mani Ram (deceased) through LR’s
Page-183

Code of Civil Procedure, 1908- Order 23 Rule 1- Petitioner had withdrawn the petition in view
of the judgment of Hon’ble Supreme Court in State of West Bengal &Ors. Associated



-4-

Contractors 2015 (1) SCC 32- permission granted to withdraw the petition with liberty to file the
fresh petition in the competent court of law- time spent in prosecuting the present petition
ordered to be excluded in accordance with the judgment of Hon’ble Supreme Court inState of
Goa Vs. Western Builders(2006) 6 SCC 239,Consolidated Engineering Enterprises Vs.
Principal Secretary, Irrigation Department and others(2008) 7 SCC 169 and Commissioner,
M.P. Housing Board and Others Vs. M/S. Mohanlal and Company decided vide judgment
dated 19.07.2016 passed in Civil Appeal No. 6573 of 2016 (Arising out of S.L.P.(C) No.
39511 of 2013. Title: M/S. Farm Fresh Food Pvt. Ltd. Vs.Himachal Pradesh State Electricity
Board Limited Page-247

Code of Civil Procedure, 1908- Order 23 Rule 1- Petitioner had withdrawn the petition in view
of the judgment of Hon’ble Supreme Court in State of West Bengal &Ors. Associated
Contractors 2015 (1) SCC 32- permission granted to withdraw the petition with liberty to file the
fresh petition in the competent court of law- time spent in prosecuting the present petition
ordered to be excluded in accordance with the judgment of Hon’ble Supreme Court inState of
Goa Vs. Western Builders(2006) 6 SCC 239,Consolidated Engineering Enterprises Vs.
Principal Secretary, Irrigation Department and others(2008) 7 SCC 169 and Commissioner,
M.P. Housing Board and Others Vs. M/S. Mohanlal and Company decided vide judgment
dated 19.07.2016 passed in Civil Appeal No. 6573 of 2016 (Arising out of S.L.P.(C) No.
39511 of 2013. Title: M/S. Farm Fresh Food Pvt. Ltd. Vs.Himachal Pradesh State Electricity
Board Limited Page-248

Code of Civil Procedure, 1908- Order 23 Rule 1- Petitioner had withdrawn the petition in view
of the judgment of Hon’ble Supreme Court in State of West Bengal &Ors. Associated
Contractors 2015 (1) SCC 32- permission granted to withdraw the petition with liberty to file the
fresh petition in the competent court of law- time spent in prosecuting the present petition
ordered to be excluded in accordance with the judgment of Hon’ble Supreme Court inState of
Goa Vs. Western Builders(2006) 6 SCC 239,Consolidated Engineering Enterprises Vs.
Principal Secretary, Irrigation Department and others(2008) 7 SCC 169 and Commissioner,
M.P. Housing Board and Others Vs. M/S. Mohanlal and Company decided vide judgment
dated 19.07.2016 passed in Civil Appeal No. 6573 of 2016 (Arising out of S.L.P.(C) No.
39511 of 2013. Title: M/S. Farm Fresh Food Pvt. Ltd. Vs.Himachal Pradesh State Electricity
Board Limited Page-249

Code of Civil Procedure, 1908- Order 26 Rule 9- Plaintiff filed an application for appointment of
local commissioner for determining the encroachment on the suit land — the application was
dismissed by the Trial Court- held that it is permissible for the plaintiff to apply to the Court for
determining the encroachment on his land - the appointment of local commissioner does not
amount to creating evidence in favour of the plaintiff — the revision allowed- order passed by Trial
Court set aside- a Local Commission ordered to be issued to ascertain whether any encroachment
has been made on the suit land or not. (Para-3) Title: SomNath Vs. Gurdev Page-281

Code of Civil Procedure, 1908- Order 41 Rule 19- The appeal filed by the applicant was
dismissed in default for non-appearance — an application for restoration of the appeal was filed on
the ground that the counsel was engaged by the applicant who had assured to appear in the
appeal but the counsel did not fulfill the assurance- the applicant came to know about the
dismissal of the appeal when the son of the applicant visited Shimla — held that there is delay of
more than 5 years and 5 months in filing the application-the defence taken by the applicants is
not plausible — the application is not supported by the affidavit of the parties — son of the
applicant did not state that assurances were made in his presence — the applicant was under
constant legal advice — it was her duty to follow the counsel and not the duty of the counsel to
follow her — the advocate cannot pursue the matter in absence of any instruction — the appeal was
dismissed due to lack of instruction- the applicants did not have any reasonable cause for
condonation of delay- application dismissed.(Para-8 to 18) Title: M/s Divyang Associates (P)
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Limited & another Vs. Himachal Pradesh State Industrial Development Corporation Limited
&another (D.B.) Page-234

Code of Criminal Procedure, 1973- Section 256- The complaint was dismissed by the
Magistrate under Section 256 of Cr.P.C -held that the complaint can be dismissed under this
Section only if the Magistrate is satisfied that it is not possible to adjourn the complaint to a
future date — the complainant had engaged a counsel, who had a reasonable cause for non-
appearance on the date of hearing — the Magistrate had wrongly dismissed the complaint in these
circumstances — appeal allowed- order of the Magistrate set aside. (Para-3) Title: Sanjeev Gupta
Vs. Karam Dass Page-218

Code of Criminal Procedure, 1973- Section 439- a FIR has been registered for the commission
of offence punishable under Section 15 of the N.D.P.S. Act- the petitioner pleaded that he is
innocent and has been falsely implicated and he be released on bail- held that there are sufficient
reasons to believe that petitioner was involved in the commission of offence and is likely to repeat
the same in future in case of release on bail- there is likelihood that petitioner will flee from
justice and tamper with prosecution evidence — the petitioner cannot be enlarged on bail -
petition dismissed. (Para- 6) Title: Gurdarshan Singh alias Darshan Singh Vs. State of Himachal
Pradesh Page-528

Code of Criminal Procedure, 1973- Section 439- a FIR has been registered against the
petitioner for the commission of offences punishable under Section 21 of N.D.P.S. Act, 1985 for
carrying 12 bottles of Corex without a valid permit- the petitioner prayed for bail on the ground
that challan has been filed against him and that the quantity of substance present in the bottle
has to be taken into consideration for determining the liability of the petitioner — held that SFSL
had found that quantity of codeine phosphate was 2.006 mg per/ml in 100ml bottle of Corex,
which if taken into consideration in 12 bottles comes to be less than 10 grams specified as small
quantity by the Central Government-the petitioner is in custody for more than five months-
challan has been filed in the Court and he is not required for the purpose of investigation —
hence, bail application allowed and the petitioner ordered to be released on bail in the sum of
Rs.50,000/- with one surety in the like amount.(Para- 10 to 21) Title: Jai Bahadur alias Raju Vs.
State of H.P. Page-462

Code of Criminal Procedure, 1973- Section 439- A FIR was registered against the petitioners for
the commission of offences punishable under Sections 363, 366, 506, 120B of Indian Penal Code,
1860 and Section 18 of Prevention of Children from Sexual Offences, Act and Sections 9and 10 of
the Prohibition of Child Marriage Act- petitioners pleaded that they were falsely impleaded in the
case- they are not in a position to tamper with the prosecution witnesses- held that R to whom
the prosecutrix was allegedly married has been released on bail- hence, the petitioners are
entitled to bail as well- petition allowed and petitioners ordered to be released on furnishing
personal and surety bonds of Rs.50,000/- subject to conditions.(Para-6 and 7) Title: Asha Vs.
State of Himachal Pradesh Page-355

Code of Criminal Procedure, 1973- Section 482- A challan was filed against the petitioner —the
petitioner filed the present petition seeking the cancellation of the same- held that specific
allegations have been made against the petitioner, which have been supported by independent
witnesses — police had found a case against the petitioner and filed the charge-sheet — the power
to quash charge-sheet cannot be exercised in such circumstances- petition dismissed.(Para-8 to
14) Title: Lalit Singh Vs. State of H.P. & others Page-48

Code of Criminal Procedure, 1973- Section 482- A complaint was filed for the commission of
offence punishable under Section 138 of N.I. Act- the accused did not appear — a proclamation
was issued and a direction was also issued to register the FIR for the commission of offence
punishable under Section 174-A of L.P.C. against the absentee accused - subsequently the
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accused appeared and the matter was compromised- he filed a petition for quashing the FIR -
held that it has to be proved that the accused had not appeared before the court despite
knowledge—- no such allegation was made in the complaint — there is no evidence that newspaper
was read by the accused in absence of which the necessary ingredients for the commission of
offences are not made out- petition allowed and FIR ordered to be quashed.(Para-4 to 5) Title:
N.Balakrishnan Vs. State of H.P. and another Page-492

Code of Criminal Procedure, 1973- Section 482- Petition for quashing the FIR filed on the
ground that the matter has been compromised between the parties, wherein they have agreed to
settle the dispute amicably and to live life happily — held that in view of the compromise, no
useful purpose would be served by keeping the proceedings alive- the petition allowed and the
FIR/challan ordered to be cancelled.(Para-8 to 12) Title: Vineet Verma Vs. State of H.P. &others
Page-175

Code of Criminal Procedure, 1973- Section 482-A complaint was filed against the petitioner
that he had sold immovable property after assuring the purchaser that property was free from all
encumbrances and litigation etc.- the purchaser came to know subsequently the property was not
free from encumbrances and a compromise was effected regarding the same before the Court —
the petitioner sought the quashing of the complaint — held that the petitioner had an intention to
cheat the purchaser and the complaint cannot be quashed at this stage- petition dismissed.(Para-
5 to 18) Title: Santosh Sharma Vs. Chaman Lal Jindal Page-329

Code of Criminal Procedure, 1973-Section 378- A case was registered against the accused for
the commission of offences punishable under Sections 354, 323 and 504 IPC and Section 3(1)(x)
of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989- the
Special Judge acquitted the accused after holding that case was not proved beyond reasonable
doubt - aggrieved from the judgment, the State preferred an application to grant leave to file
appeal — held that no evidence was led to prove that accused was not a member of scheduled
caste community- there are variations in the statement of the complainant made before the Court
and the statement made before the Police -material witnesses were not examined — Trial Court
had taken a reasonable view while deciding the matter.(Para- 7 to 15) Title: State of Himachal
Pradesh Vs. Dharmender Singh Page-265

Constitution of India, 1950- Article 226- A cafeteria in State War Memorial, Dharmshala was
allowed to be managed by the petitioner for a period of 11 months commencing from 1.8.19991-
the petitioner managed to retain possession despite the order of eviction—- held that the
authorities had jurisdiction to pass the order- no extraneous circumstances/factors were taken
into consideration while passing the order- petitioner is not the owner of the premises nor has he
become the owner by adverse possession- his possession is unauthorized and he was rightly
ordered to be ejected- petition dismissed. (Para-2 to 17) Title: Ranjit Kumar Vs. State of H.P. &
another (D.B.) Page-168

Constitution of India, 1950- Article 226- An advertisement was issued for filling 90 posts of
Lecturers (College Cadre) in Commerce in which two posts were reserved for persons with
disability in orthopaedical - only one candidate was selected and appointed - another
advertisement was issued for filling up the vacant posts- the petitioner applied for the post- a call
letter was issued for interview — two persons were declared successful and were recommended for
appointment against the posts reserved for physically handicapped persons —the advertisement
was issued for the regular post but she was appointed on contract basis — she made
representation but no action was taken — a writ petition was filed, which was allowed - direction
was issued to make appointment on regular basis — aggrieved from the judgment, present appeal
has been filed — held that the Commission had recommended appointment in the pay scale of
Rs.8000- 13500/- - education department had no authority to appoint the petitioner on contract
basis on a consolidated salary of Rs.12,000/- per month — hence, the Writ Court had rightly set
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aside the appointment on contract basis — appeal dismissed. (Para-10 to 24) Title: State of
Himachal Pradesh Vs. Ruchy Sharma & another (D.B.) Page-318

Constitution of India, 1950- Article 226- An execution petition was filed for executing the award
passed by the Arbitrator — objections regarding the territorial jurisdiction of the Arbitrator and
non-accounting of the amount paid by the objector in the statements of the account were raised-
the objections were dismissed by the Court- held that there is distinction between venue of
arbitration and the seat of arbitration — it was provided in the agreement that venue of arbitration
is at Chennai- it cannot be said that Arbitrator had exercised jurisdiction not vested in it- the
matter regarding non-accounting of the amounts paid by the objector is a matter of merit and
cannot be gone into while deciding the objections — petition dismissed.(Para-5 to 12) Title: Rajiv
Bhatia Vs. Indusind Bank Ltd. and another Page-14

Constitution of India, 1950- Article 226- Complainant had applied for the power availability
certificate, which was issued for 11 KV power from Barowtiwala Sub Station- the certificate was
extended by the Board — the complainant stated that supply voltage was varied to 66 KV instead
of 11 KV, as originally agreed- the complaint was allowed and it was held that as per tariff order
issued by Himachal Pradesh State Electricity Regulatory Commission, 11 KV voltage would be
applicable — a review petition was filed, which was dismissed as not maintainable — aggrieved
from the order, present writ petition has been filed- held that right to file an appeal or review is
not a common law right but a statutory right — the Forum had rightly held that in absence of any
power of review, this power cannot be exercised — the connected load of respondent No.l is
between 101 KW to 2000 KW — the recommendation was for release of additional load of 1119 KW
with 550 KVA demand of 11 KV-there was no perversity or illegality in the findings recorded by
the Forum - writ petition dismissed.(Para-9 to 13) Title: Himachal Pradesh State Electricity Board
& others Vs. M/s Hemkunth Iron Steel Pvt. Ltd. &anr. Page-118

Constitution of India, 1950- Article 226- Petitioner along with other persons appeared for the
post of AnganwadiWorker- petitioner was selected- respondent No.4 filed an appeal against her
appointment, which was allowed and selection of petitioner was set aside- petitioner filed an
appeal before Divisional Commissioner, who dismissed the same- a writ petition was filed and the
matter was remanded to Deputy Commissioner, who dismissed the appeal — an appeal was filed,
which was also dismissed- another writ petition was filed, which was disposed of with a direction
to Tehsildar to decide the income of petitioner- Tehsildar found that the income of the petitioner
was more than the ceiling prescribed under the Rules — petitioner filed an appeal before SDO
(Civil) who dismissed the same- appeals were filed before Deputy Commissioner and Divisional
Commissioner, which were dismissed- a writ petition was filed, which was allowed and the order
of Divisional Commissioner was set aside- aggrieved from the judgment- present appeal has been
filed- held that the provisions of Limitation Act are not applicable to the proceedings before the
Divisional Commissioner but if there is a delay in obtaining the copy, the appellant cannot be
penalized for the same — the matter remanded to the Divisional Commissioner to count the period
of limitation from the date of supply of copy and not from the date of order.(Para-9 to 15) Title:
Jaiwanti Vs. Heera Mani and others (D.B.) Page-295

Constitution of India, 1950- Article 226- Petitioner and respondent No.3 submitted a tender —
the work was awarded to respondent No.3- aggrieved from the award, the present writ petition
has been filed- held that the committee had calculated the rates submitted by the bidders — rates
quoted by respondent No.3 were found to be the lowest regarding the items to be supplied
mandatorily —-the committee had rightly considered the rates for the items to be supplied
mandatorily- no mala-fide action was proved on record- petition dismissed.(Para- 8 to 13) Title:
Lalchand Vs. State of Himachal Pradesh and others (D.B.) Page-304

Constitution of India, 1950- Article 226- Petitioner took admission in 5th standard in National
Institute of Open Schooling (NIOS) -her date of birth was not recorded correctly- she made an
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application for correction, which was rejected — held that the correct date of birth was mentioned
in the school leaving certificate- the petitioner came to know about the incorrect date of birth on
the receipt of the mark-sheet in the month of April, 2015 - she filed the application for correction
in the month of June, 2015, which was within three years- writ petition allowed and date of birth
ordered to be corrected.(Para-5 to 9) Title: Brahmi Devi Vs. National Institute of Open Schooling
&anr. Page-

Constitution of India, 1950- Article 226- Petitioner was appointed as beldar on daily wage basis
in animal husbandry department- his services were regularized in the year 2007 - he retired in
the year 2009 on attaining the age of 58 years — the petitioner pleaded that he should have been
regularized from the date of appointment as beldar with all consequential benefits — the decision
to reduce the age of superannuation was taken in the year 2001 after the appointment of the
petitioner and would not apply to him- he filed a writ petition, which was allowed by the writ
Court- held in appeal that High Court had already decided in CWP No. 5749 of 2010 titled
Lachhi Ram Versus State that a person appointed as workman before 2001 was entitled to
continue until the age of 58 years — however, the judgment was reviewed and it was held that
those workmen who were regularized in service after 10.5.2001 are entitled to continue only until
the age of 58 years — the writ court had placed reliance upon the judgment of Lachhi Ram, which
was subsequently reviewed- the judgment passed by writ court quashed and set aside.(Para- 8 to
13) Title: State of H.P. & Others Vs. Dharam Singh (D.B.) Page-418

Constitution of India, 1950- Article 226- Petitioner was engaged as Secretary with respondent
No.4- a Criminal Case was registered against the petitioner and he was put under suspension-
another FIR was registered against the petitioner and services of the petitioner were terminated —
the petitioner filed an appeal before Registrar Co-operative Societies, which was allowed and the
petitioner was ordered to be re-engaged — the Society did not comply with the order and a notice
was issued as to why the management of the Society should not be superseded — a reply was filed
which was not found satisfactory and the supersession of the Committee was ordered- an appeal
was filed, which was dismissed — however, the petitioner was not permitted to join- the petitioner
filed a writ petition, which was disposed of with a direction to the petitioner to resort to the
remedies available under the provisions of H.P. Co-operative Societies Act — the petitioner
approached respondent No.2, who directed the respondent No.3 to issue notice to the Managing
Committee to comply with the order — a notice was issued but respondent No.4 refused to comply
with the order- a show cause notice was issued but the order was not complied — the petitioner
filed a writ petition- held that the scheme of the Constitution is based upon the rule of law and
nobody is above law — the Society has been persistently flouting and disobeying the orders of the
statutory authority — the Society should have assailed the orders, if it felt aggrieved by them — writ
petition allowed- all the members of the Management Committee of respondent No.4 from the
year 2008 till date are debarred not only from being the members of the governing body of
respondent No. 4 Society but are also debarred from becoming members of the society and from
forming any new Co-operative Society or other Society for a period of five years — direction issued
to respondent No.2 to dissolve the Managing Committee and appoint an administrator to
implement the order with all consequential benefits — State Government also directed to create
Co-operative Appellate Tribunal.(Para-11 to 21) Title: Ashok Kumar Vs. State of H.P. and Ors.
Page-457

Constitution of India, 1950- Article 226- Petitioner, a foreign national, applied for extension of
visa, which was rejected — a notice was issued by Superintendent of Police to the petitioner to exit
India — the petitioner filed a writ petition seeking the extension and quashing the quit notice- held
that as per Foreigners Act, a foreigner cannot enter into India or remain in India unless
authorized to do so by the Central Government- stay in India beyond the prescribed period is a
penal offence —the petitioner had changed his residence thrice and no intimation was given to the
Government which is a violation of Foreigners Act and the Rules framed thereunder- the Court
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has no authority or jurisdiction to extend the period of limitation- petition dismissed. (Para-2 to
46) Title: M. Alexander Vs. Union of India and others (D.B.) Page-381

Constitution of India, 1950- Article 226- Petitioners filed a writ petition seeking mandamus to
the respondent to count the period of services when they were prevented from discharging duties
on account of cancellation of their appointment towards seniority- held that the petitioners were
prevented from discharging the duties on the basis of an order, which was quashed and set aside
by the Appellate Authority —petition allowed and direction issued to regularize the services for the
purpose of seniority and to release the grant in aid. (Para-4 to 6) Title: Saroj Devi Vs. State of H.P.
&anr. Page-243

Constitution of India, 1950- Article 226- Petitioners filed the present writ petition seeking the
patient care allowance- it is pleaded that the employees of the hospital and other institution were
granted such benefits — however, this benefit was not extended to the petitioners- the petitioners
filed an application before Central Administrative Tribunal, which issued a direction to decide the
claim of the petitioner in accordance with law — the competent authority rejected the claim of the
petitioners- another application was filed before the Tribunal, which quashed the order and
petitioners were held entitled to patient care allowance — aggrieved from the order, present writ
petition has been filed — held that Tribunal had considered the nature of the duties performed by
the employees as well as the recommendations made by the Director of the institution- the object
of the grant of allowance was to compensate the person likely to come in contact with infected
machinery and equipment — the petitioners are discharging their duties as laboratory Attendants,
Supervisors, Assistants, Safai Karamcharis, Animal Attendants etc. and thus are exposed to
infectious materials — the Tribunal had rightly granted the allowance to the petitioner — petition
dismissed. (Para-7 to 15) Title: Union of India & others Vs. Jitender Singh & others (D.B.) Page-
211

Constitution of India, 1950- Article 226- Respondent No.4 was registered under Societies
Registration Act in the name and style of Pensioners Welfare Association — subsequently, another
society was registered in the name and style of Himachal Pensioners Kalyan Sangh- respondent
No.4 applied for cancellation on the ground that there cannot be resemblance in the name of two
or more societies- the petition was rejected — an appeal was preferredand the order passed by the
Registrar was set aside— held that there was no authority with the Additional District Magistrate
to register the petitioner as Himachal Pensioners Kalyan Sangh in 1999 as the respondent No.4
was already registered in the year 1989- there cannot be any resemblance in the name of two
societies registered under the Societies Registration Act —the order was correctly passed — writ
petition dismissed.(Para-10 to16) Title: Himachal Pensioners KalyanSanghVs. Principal Secretary
(Coop.) and othersPage-158

Constitution of India, 1950- Article 226- The Court had taken suomoto cognizance of the report
made by Registrar Vigilance as well as the news report published in Tribune pertaining to the
failure in the regulation of the traffic in and around the town of Manali-S.P., Kullu wrote a letter
to D.C., Kullu outlining the long-term vision plan to regulate and manage the traffic — the
government has also made a plan to ease the traffic congestion — various notification have been
issued by the Government to regulate the traffic — directions issued to complete the work of
construction of bridges, to formulate long-term vision plan and associate all the stakeholders in
the implementation of the same. (Para-1 to 18) Title: Court on its own motion Vs. State of H.P. &
others (D.B.)CWPIL No.15 of 2015 Page-102

Constitution of India, 1950- Article 226- The land was allotted in favour of respondent No.5 to
run a school in the name of DAV Public School- however, the school is being run in the name of
Sri Aurobindo Public School- the Court had taken cognizance of this fact in a public interest
litigation and had issued the directions - the petitioner had filed an earlier writ petition, which
was disposed of with a direction to decide the representation made by the petitioner with a
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speaking order- the representation was rejected by a detailed order- the allotment was not in
violation of the Rules — the sanction for the change of the name of the School was granted by
Financial Secretary (Revenue) — petition dismissed. (Para-5 to 11) Title: Rajinder Singh Vs. State
of Himachal Pradesh and others Page-216

Constitution of India, 1950- Article 226- The petitioner remained engaged as daily rated
mazdoors with BSNL since November, 1995 till 23.8.1996- their services were dispensed with —
Labour Court on references held that services of the petitioners were terminated in violation of
Section 25-F of the Act and the termination was illegal and unjustified - reinstatement was
denied but compensation of Rs.25,000/- was ordered to be paid to each of the petitioners-
however, in case of K, another workman, reinstatement with all service benefits was allowed-
BSNL filed a writ petition in case of K, which was dismissed- LPA and SLP were also dismissed -
held that the case of the petitioner is similar to K — hence, the compensation enhanced to Rs.3 lac
from Rs.25,000/-.(Para-12 to 18) Title: Geeta Nand Vs. Bharat Sanchar Nigam Limited Page-426

Constitution of India, 1950- Article 226- The previous elections to M.C. Shimla were held on
May, 2012- M.C. was constituted on 4.6.2012 with a term of five years, which will expire on
4.6.2017 on which date a new elected body is required to be constituted as per the mandate of
law- the respondents stated that electoral rolls are not correct and there are various
discrepancies in the same — hence, an order was issued for correction of electoral rolls- held that
the purpose of inserting part IX-A in the Constitution is to ensure timely elections of the local
bodies — the delay in holding the elections can be due to exceptional circumstances — the exercise
of revision of electoral rolls cannot stop the elections process — the order passed to postpone the
elections set aside- direction issued to frame a programme for general elections and take all
consequential actions to ensure that elections are held not later than 18.6.2017 and new body is
constituted by 19.6.2017. (Para-17 to 58) Title: Raju Thakur Vs. State Election Commission and
others (D.B.) Page-532

Constitution of India, 1950- Article 226- The State Government issued a P.G. policy for
pursuing P.G. (MD/MS) Degree/Diploma Courses within the State of H.P. for the academic
session 2017-2018, in which it was provided that incentive @ 10% would be given to the in
service G.D.O.s of the marks obtained in National Eligibility Entrance Test — PG (NEET-PG) for
each completed year of services in the area declared as difficult/remote/backwards as per the
notification — Medical Council of India framed Post Graduate Medical Education Regulation, 2000
and Regulation 9 provided that in determining the merit of in-service candidates incentives @
10% of the marks obtained for each year of service in remote and/or difficult areas upto the
maximum of 30% of the marks obtained in National Eligibility -cum- Entrance Test would be
given - held that Regulation 9 is a self-contained Code and the admissions have to be made
strictly in accordance with the procedure prescribed therein- the term remote/difficult area is not
to be literally construed — some overlapping in the areas will not make the notification bad — the
Court cannot strike down a policy or decision taken by the Government merely because it feels
that another decision would have been fairer or more scientific or logical or wiser — the petitioners
have failed to show as to how the decision of the Government is arbitrary, irrational, capricious or
whimsical — some of the petitions partly allowed with a direction to count the entire service
rendered by the petitioners in remote/difficult areas on pro rata basis.(Para-9 to 34) Title: Dr.
Aarti Dhatwalia and others Vs. State of H.P. and others (D.B.) Page-27

6E’
Employees Compensation Act, 1923- Section 2 (d)- It was contended that the mother of the
deceased was not a dependent as she had independent income from the orchard — held that the
deceased was unmarried and had no family to support, hence, it can be concluded that he would
have given his earnings to his mother —thus, she would fall within the definition of the dependent
and claim petition would be maintainable at her instance — the insurer is liable to pay the
interest, however, the interest has to be paid after one month from the date of accident- appeal
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partly allowed and order of Trial Court modified. (Para- 3 to 7) Title: National Insurance Company
Ltd. Vs. Sarla and another Page-290

Employees Compensation Act, 1923- Section 4- A claim petition was allowed by the Employees
Compensation Commissioner and the compensation of Rs.5,21,290/- was awarded along with
interest- Commissioner had taken themonthly income of the deceased as Rs.5,500/- aggrieved
from the award, present appeal was filed — held that the income of the deceased has to be taken
as Rs.4,000/- only, even if it exceeds the same in view of explanation-II to Section 4 of Employees
Compensation Act- the daily allowance is part of wages and has to be added to the same- it
cannot be considered as an addition to the ceiling of monthly wages — 50% of the wages have to
be considered for determining the compensation - applying the factor of 189.56, the total
compensation would be Rs.3,79,120/- - Insurance Company is liable to indemnify the owner -
appeal partly allowed and compensation of Rs.3,79,120/- awarded with interest @ 12% per
annum.(Para-3 to7)Title: Reliance General Insurance Company Limited Vs. Shakuntla and others
Page-205

Employees Compensation Act, 1923- Section 4- Deceased died in a motor vehicle accident — a
claim petition was filed, which was dismissed by the Commissioner — held that it was not
disputed that deceased was present in the vehicle at the time of accident- the owner had engaged
C as driver who had engaged the deceased as a cleaner — hence, the engagement was by the
owner- the appeal is allowed- the case remanded for fresh adjudication. (Para- 4 to 7) Title: Raja
Ram and another Vs. Oriental Insurance Company & another Page-53

Employees Compensation Act, 1923- Section 4- The deceased died in an accident involving a
motor vehicle — a claim petition was filed, which was allowed by the Commissioner — it was
contended in appeal that the deceased is the brother of the owner and it cannot be believed that
he was hired as a driver by the owner- held that the evidence led before the Commissioner proved
that the deceased was employed as a driver on a payment of Rs.7,000/- per month — simply
because no record was maintained regarding the payment of wages cannot lead to an inference
that this statement is not true — appeal dismissed- the order passed by the Commissioner
upheld.Title: National Insurance Company Ltd. Vs. Rukmani & others Page-363

Employees Compensation Act, 1923- Section 4- The owner was not examined to prove that he
had employed the deceased as a driver of the vehicle — however, this cannot lead to an inference
that the deceased was not employed as a driver by him especially when the claimant had stated
this fact on oath- the deceased was driving the vehicle at the time of accident and it can be
inferred that this was by virtue of the contract of employment between the parties — appeal
dismissed. (Para-2 to 4) Title: Oriental Insurance Company Ltd. Vs. Shankri Devi and another
Page-294

‘H’

H.P. Co-operative Societies Act, 1968- Section 69- A complaint was filed against the
Management Committee of the Society — an inquiry was made by District Audit Officer who
observed that irregularities and violation had taken place — an inquiry was initiated, in which it
was held that charges against the Society were proved — an order was passed holding that
President and Members of the Management Committee had misutilised the funds and they were
directed to pay a sum of Rs.9,05,363/- along with interest — an appeal was filed before the State
Government and the case was remanded — notice was not issued to the petitioner, however, an
order was passed- aggrieved from the order, the present writ petition has been filed- held that
every quasi-judicial authority is supposed to act with fairness- it has to follow the principle of
natural justice- the proceedings were initiated at the instance of the petitioner- he was arrayed as
respondent No.4 in the writ petition before the High Court in which the order was passed to file
an appeal before the Government- the petitioner was entitled to notice — hence, the order set aside
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with a direction to impart training to the Officers vested with adjudication power and authority in
H.P. Judicial Academy.(Para-9 to 37) Title: Balak Ram Sharma Vs. The Ex-Committee of Baghal
Land Loosers Transport Co-operative Society Darlaghat and others Page-365

H.P. Public Premises and Land (Eviction and Rent Recovery) Act, 1971- Section 5- Petitioner
was ordered to be evicted from the government land, which was acquired for the construction of
Karsog —Parlogroad — an appeal was filed, which was allowed and the case was remanded with a
direction to decide the same afresh after conducting demarcation- the petitioner was again
ordered to be ejected- an appeal was filed, which was dismissed- held in writ petition that due
opportunity of hearing was given to the parties- the encroachment was proved by demarcation-
the acquisition was not challenged by any person and has attained finality — petition
dismissed.(Para- 12 to 14) Title: Muni Lal Vs. State of H.P. &others Page-307

H.P. Urban Rent Control Act, 1987- Section 14- Landlord filed an eviction petition on the
ground of arrears of rent and the tenant having ceased to occupy the premises without any
reasonable cause — the petition was allowed on the ground of arrears of rent — an appeal was filed,
which was allowed and the eviction was ordered on the ground that tenant had ceased to occupy
the premises — held in revision that power of revision should be exercised sparingly in a case of
gross miscarriage of justice where the findings recorded are in complete departure of the facts
and circumstances of the case- the electricity consumption from May, 2003 till December, 2003
was nil, whereas, it was 40 units till February 2014 — the consumption was nil from April 2004
to February 2006 — occasional and casual visits of the tenant are not equivalent to occupation -
the Appellate Court had taken correct view of the matter- Revision dismissed.(Para-4 to 13) Title:
Sanjay Kumar Vs. Dinesh Chand since deceased through his LRs Page-239

Himachal Pradesh Holdings (Consolidation and Prevention of Fragmentation)Act, 1971-
Section 54- The order passed by Divisional Commissioner, Mandi was challenged on the ground
that the order was passed against the petitioner behind his back — the petitioner was not heard
before passing the impugned order — no service was effected upon the petitioner — the petitioner
remained admitted in CHC, Barsar from 16.11.2010 till 20.11.2010 and it was not possible to
tender the summons to the petitioner on 18.11.2010 - the report regarding the refusal by the
petitioner is incorrect- hence, it was prayed that the order passed by Divisional Commissioner be
set aside- held that the plea of the petitioner is corroborated by the discharge slip - the report
submitted by the Process Server regarding the service cannot be accepted in view of the discharge
slip — the writ petition allowed- order passed by Divisional Commissioner set aside with a
direction to the Divisional Commissioner to issue fresh notices to the petitioner and also to
conduct an inquiry against the Process Server.(Para-8 to 10)Title: Kuldip Singh Vs. State of
Himachal Pradesh and others Page-530

Himachal Pradesh Urban Rent Control Act, 1987- Section 14- An eviction petition was filed for
eviction of the premises on the ground that the premises were handed over to the subtenant
without the written consent of the landlords, tenants are in arrears of rent and the premises are
required bonafide for the purpose of rebuilding and reconstruction, which cannot be carried out
without vacating the premises- the petition was allowed by the Rent Controller on the ground of
arrears of rent, subletting, rebuilding and reconstruction — an appeal was filed, which was
allowed and the case was remanded to the Rent Controller after framing the issues— this order of
remand was set aside in revision by the High Court- Appellate Authority dismissed the appeal
and affirmed the order passed by the Rent Controller — held in revision that once the order of
remand was set aside, it had the effect of setting aside the order of framing of issues as well-
there was no requirement to record findings on the additional issues- the evidence established
the subletting on the part of the tenant after the commencement of H.P. Urban Rent Control Act-
it was also established that the reconstruction cannot be carried out without vacating the
building- the Courts had correctly appreciated the evidence- appeal dismissed.(Para- 20 to 46)
Title: Rajinder Kumar Vs. Kusum Goel and others Page-499
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Himachal Pradesh Value Added Tax Act, 2005-Section 34- Petitioner had made the payments
for the purchase of vehicles to the manufacturer- when the consignment was checked, it was
found that one out of six vehicles was neither declared electronically nor crossed through any of
multipurpose barriers of the State — a penalty of Rs.3,21,658/- was imposed- an appeal was filed,
which was rejected- another appeal was filed before H.P. Tax Tribunal, which was partly allowed-
aggrieved from the order, the present revision has been filed- held that the Court can interfere
with the findings recorded by the authority in case it involves any question of law arising out of
erroneous decision of law or failure to decide a question of law- the orders of authorities are
based upon categorical admission of the representative of the petitioner- the admission was not
withdrawn- the representative had not only admitted his mistake but had agreed to pay the
penalty — the petitioner had not sought the recall of the order — no question of law arises- petition
dismissed.(Para-9 to22) Title: M/s. Shimla Automobile Pvt. Ltd. Vs. State of H.P. and others (D.B.)
Page-55

Hindu Adoption and Maintenance Act, 1956- Section 18- Applicants applied for interim
maintenance- the Court allowed the application and awarded maintenance @ Rs. 3,000/- per
month - held in revision that the Court has the power to grant interim maintenance —the
applicants has a right to inherit the ancestral property and would get the income from the same-
no evidence was led and it was not proper to rely upon the pleadings at this stage — the revision
allowed- order passed by Trial Court set aside- Trial Court directed to conclude the trial of the
suit within six months. (Para- 3 to 8) Title: Gulab Singh & another Vs. Manorama Devi and others
Page-268

Hindu Marriage Act, 1955- Section 11 and 12- A petition for annulment of marriage was filed
with the allegations that husband had performed marriage on the assurance of the wife that she
had taken divorce, which was not true- the marriage was void ab initio and it be declared as such
— the petition was dismissed by District Judge — held that the evidence led by the husband that a
telephonic call was received by his father from the previous husband of the wife was false- the
evidence of the wife was more probable — appeal dismissed. (Para-6 to8) Title: Arun Kapoor Vs.
Anita Kumari Page-477

Hindu Marriage Act, 1955- Section 13- Husband filed a petition for dissolution of the marriage
pleading that the wife had developed illicit relation with respondent No. 2 — wife and respondent
No.2 were caught red handed in the room, which was locked by the villagers — respondent No.2
was found inside the bed box during the search — the petition was decreed by the Trial Court and
dissolution of marriage was ordered- held in appeal that it was duly proved that wife was caught
red handed in her bedroom with respondent No.2 — Trial Court had rightly allowed the petition-
appeal dismissed.(Para-8 to 12) Title: Shashi BalaVs. Anil Kumar and Anr. Page-208

61’
Indian Evidence Act, 1872- Section 45- An application for comparison of the signatures of the
accused on the cheque, vakalatnama and acknowledgment was filed, which was dismissed by the
Trial Court — held that vague suggestions were put to the witnesses, which shows that the
accused had not contested his signatures on the cheque - the Trial Court had rightly dismissed
the application- petition dismissed.(Para-2 and 3) Title: SubhashChand Vs. Mukesh Chand Page-
96

Indian Evidence Act, 1872- Section 73- The signatures of the plaintiff were sent for comparison
to CFSL and a report was issued that comparison cannot be carried out with the help of supplied
specimen and admitted signatures- plaintiff has died and it is not possible to get his specimen
signatures- hence, the documents ordered to be sent to CFSL, Hyderabad for comparison — the
order of Trial Court set aside. (Para-1 and 2) Title: Chand Rani & another Vs. Ram Lal (deceased)
through Kamla Thakur Page-429
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Indian Evidence Act, 1872- Section 137- An application for recalling PW-5 was filed, which was
dismissed by the Trial Court- aggrieved from the order, present petition has been filed- held that
witness had stated in examination-in-chief that the defendants never remained in possession but
admitted in cross-examination that defendant G is cultivating the land- K is cutting the grass
from the suit land and M is ploughing the suit land - if the witness is recalled, the basic principle
of cross-examination of witness namely to bring out the truth will be frustrated- the Trial Court
correctly exercised the jurisdiction by dismissing the application — petition dismissed.(Para-10 to
13) Title: Prabhi Devi & others Vs. Madan Lal & others Page-50

Indian Forest Act, 1927- Section 42- Accused were found transporting the timber without any
permit — they were tried and convicted by the Trial Court- an appeal was preferred, which was
dismissed- held in revision that merely because independent witnesses have turned hostile is no
ground to acquit the accused — non-examination of a single person will not make the prosecution
case suspect —the minor contradictions are also not sufficient to create doubt in the prosecution
version- admittedly, the trees were cut from the land of accused B- there was long gap between
the date of incident and date of deposition due to which the contradictions are bound to come —
transportation of timber was duly proved — the accused failed to produce any permit — they were
rightly convicted by the Trial Court- Revision dismissed. (Para-7 to 41) Title: Baldev Singh &
others Vs. State of H.P. Page-133

Indian Penal Code, 1860- Section 279 and 304-A- Accused was driving a tipper — the deceased,
complainant and other persons were loading the same — deceased was standing behind the tipper
— the complainant requested the accused to reverse the tipper and also cautioned that deceased
was standing behind it — the accused reversed the tipper and hit the deceased- when the
complainant raised alarm, the accused stopped the tipper — the accused was tried and convicted
by the Trial Court- an appeal was preferred, which was dismissed- held in revision that revisional
power can be exercised to prevent failure of justice or misuse of judicial mechanism — prosecution
witnesses stated that the accident took place due to the negligence of the accused but the detail
of negligence was not given- the deceased had suffered injury on the neck while opening/closing
the tail gate (dala) - it was not established as to how the act of the accused led to the death of the
deceased - accident had taken place at the stone crusher and not on the highway, therefore,
ingredients of Section 279 are not satisfied - medical evidence also does not prove that the injury
was caused in a manner suggested by the prosecution — Courts had not correctly appreciated the
evidence- appeal dismissed. (Para-8 to 23) Title: Kumar Lama Vs. State of H.P. Page-62

Indian Penal Code, 1860- Section 279 and 337- Motor Vehicles Act, 1988- Section 185-
Accused was driving a Maruti car under the influence of liquor in a rash and negligent manner-
he could not control the vehicle and hit a bus- he was tried and acquitted by the Trial Court- held
in appeal that prosecution witnesses contradicted each other and made material improvements in
their testimonies — Trial Court had taken a reasonable view while acquitting the accused- appeal
dismissed. (Para-7 to 13) Title: State of Himachal Pradesh Vs. Satish Saraswati Page-172

Indian Penal Code, 1860- Section 279, 337 and 338- Accused was driving the truck and hit a
Maruti van by taking it to the wrong side — occupants of the van sustained injuries — the accused
was tried and acquitted by the Trial Court- held in appeal that the defence version that the
accused was signaled to overtake the bus which was moving ahead of the truck was made
probable by the prosecution witnesses — the negligence of the accused was not proved in these
circumstances- accused was rightly acquitted- appeal dismissed. (Para-10 to 12) Title: State of
Himachal Pradesh Vs.Dharam Singh Page-475

Indian Penal Code, 1860- Section 279, 338 and 201- Motor Vehicles Act, 1988- Section 181-
Accused was driving a scooter in a rash and negligent manner — the scooter hit the complainant
on her right leg — she sustained injuries — the accused was tried and convicted by Trial Court- an
appeal was preferred, which was allowed- held in revision that the complainant has supported
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the prosecution version — her statement is corroborated by PW-9 - there is nothing in the cross-
examination of the prosecution witnesses to shake their testimonies — no motive or enmity was
proved- the accused had failed to produce the driving licence, which shows that he was not
possessing any driving licence at the time of accident — the witnesses consistently stated that the
scooter was being driven with high speed which caused the accident - the injuries were proved by
Medical Officer — the accident had taken place in a public place and the accused was under
obligation to drive the vehicle carefully and with the slow speed- he had failed to do so- the
Courts had rightly convicted the accused - revision dismissed. (Para-10 to 21) Title: Amar Singh
Vs. State of Himachal Pradesh Page-97

Indian Penal Code, 1860- Section 323, 325, 504, 506 read with Section 34- Scheduled Caste
and Scheduled Tribes (Prevention of Atrocities) Act, 1989- Section 3- The complainant was
returning to his home, when both the accused alongwith an unknown person attacked the
complainant from the backside — they used filthy language against the complainant and told that
they would not allow the Chamaar to move freely in the village and kill him and his family-
wifeand brother of the complainant along with some other persons reached at the spot — the
accused left on seeing them- the accused were tried and acquitted by the trial Court- held in
appeal thatthere are improvements and contradictions in the testimony of the complainant — the
medical examination of the complainant was conducted after ten days — the Trial Court had
correctly appreciated the evidence- appeal dismissed.(Para-9 to 12) Title: State of Himachal
PradeshVs. Sanjeev Kumar and another Page-229

Indian Penal Code, 1860- Section 323, 341, 376 and 511- Prosecutrix and her friend, D were
returning through forest area, when the accused tried to sexually assault the prosecutrix by
pulling her clothes- the accused snatched dupatta of the prosecutrix and tried to strangulate her
with it — accused threw the prosecutrix in a drain — D narrated the incident to the mother of the
prosecutrix — search was made for prosecutrix and she was found in an injured and unconscious
condition — the accused was tried and acquitted by the Trial Court- held that Medical Officer had
not found any evidence of sexual intercourse — injuries were in the nature of scratches - the
identity of the accused was not established- name of different person was given in the FIR - the
prosecutrix was acquainted with the accused- D was declared hostile — there are contradictions
regarding the recovery of dupatta- the Trial Court had taken a reasonable view while acquitting
the accused- appeal dismissed. (Para-8 to 26) Title: State of Himachal Pradesh Vs. Sanjeev Kumar
(D.B.) Page-512

Indian Penal Code, 1860- Section 323, 380, 452 and 506 read with Section 34- Complainant
and accused were running shops in Chintpurani adjacent to each other — the accused, his son
and servant entered into the shop of complainant and gave beatings to the complainant and his
son- the accused also removed Rs.3,000/- from his cash box - the accused were tried and
convicted by the Trial Court- an appeal was preferred, which was allowed- held that independent
witnesses were not associated by the prosecution and interested witnesses were associated,
which made the prosecution case suspect — the recovery of stick was not made pursuant to any
disclosure statement and cannot be relied upon- recovery of the cash was not established -
Appellate Court had rightly reversed the judgment- appeal dismissed.(Para-9 to13) Title: State of
Himachal Pradesh Vs. Baldev Parkash and another Page-393

Indian Penal Code, 1860- Section 326, 447 and 307- PW-1 and her father are in possession of
the disputed land for more than 20 years- PW-1 and V were cutting the grass when the accused
trespassed into the land and asked them not to cut the grass — the accused started beating them
on their refusal- PW-1 shouted for help on which husband of PW-1 and his brother arrived at the
spot — the accused also gave beatings to them — accused R inflicted multiple injuries on the head
and right side of the neck of the husband of the PW-1 with Gupti — the accused were tried and
convicted by the Trial Court- held in appeal that there are contradictions in the testimonies of
witnesses in the Court and the version recorded by the police- PW-3did not support the
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prosecution version and was declared hostile — the statement under Section 27 was not recorded
prior to effecting recovery — all these factors made the prosecution version doubtful- appeal
allowed and accused acquitted. (Para-7 to 15) Title: Dev Raj alias Raj and another Vs. State of
Himachal Pradesh Page-431

Indian Penal Code, 1860- Section 376(2)(n) and 506- Prosecutrix was suffering from unknown
disease — she was told that accused was treating the ailment — the prosecutrix went to the
accused who told her that there was something in the house, which was to be removed - the
accused visited the house of the prosecutrix and removed one mouli from her bed — he gave her
some water to drink in the night and raped her — she was also raped subsequently — she was
given some water and was shifted in a vehicle in a state of intoxication — she was left in the house
of her parents on the next day- the accused was tried and acquitted by the Trial Court- held in
appeal that the prosecutrix had made a statement in the police station that she had voluntarily
gone with the accused and had returned on her own volition — there are contradictions in the
testimony of the prosecutrix — her version is inherently improbable - prosecutrix had not
disclosed to her husband about the commission of rape — Trial Court had taken a reasonable view
while acquitting the accused- appeal dismissed.(Para-8 to 30) Title: State of Himachal Pradesh Vs.
Prakash Chand (D.B.) Page-220

Indian Penal Code, 1860- Section 395- Complainant and his friend were returning from
Pathankot to Paprola in a train - when they reached Panchrukhi, the accused boarded the coach
— one person stood in front of the complainant and rest of them went to switch off the light — one
of the accused asked the complainant to stand up and started threatening him by Darat — other
accused tried to beat the friend of the complainant and snatched the bags- the bags contained
clothes, documents, and Rs.1400/- - the mobile phones were also taken away — the accused were
tried and convicted by the Trial Court- held in appeal that the presence of the accused was not
disputed in the cross-examination; therefore the holding of test identification parade was not
necessary- the Court had correctly appreciated the evidence, however, the sentence imposed
upon the accused reduced to the period already undergone.(Para-8 to 11) Title: Ajay Kumar Vs.
State of Himachal Pradesh Page-519

Indian Penal Code, 1860- Section 451, 323 and 506- Accused trespassed in the courtyard of the
complainant, caught her from her arm, pushed her on the grounds and gave beatings with fist
and kicks blows — the accused was tried and convicted by the Trial Court- he filed an appeal,
which was dismissed- held in revision that there was variation between FIR and ocular version —
Medical Officer admitted that injuries can be caused by way of fall — the prosecution version was
not proved beyond reasonable doubt and the Courts had wrongly convicted the accused- revision
allowed- judgments passed by the Courts set aside.(Para-8 to 11) Title: Gian Chand Vs. State of
Himachal Pradesh Page-521

Indian Penal Code, 1860- Section 451, 325 and 323 read with Section 34- Complainant was
riding a scooter — V was driving a vehicle, which hit the scooter - the complainant narrated the
incident to two other persons — complainant and those two persons went to the house of V, where
the parents of V were present- mother of V started abusing the complainant- father of Vand two
other persons gave beatings to the complainant — V and two other persons gave beatings to the
complainant with iron rods and physical blows —accused were tried and acquitted by the Trial
Court- held in appeal that no independent witness has stated that the scooter of the complainant
was hit by the vehicle being driven by V- the version that complainant and two other persons
went to the house of V, where they were abused was also not proved — a cross case has been filed
against the complainant — complainant has not explained as to what he was doing in the under
construction complex at the wee hours of night — the Trial Court had taken a reasonable view
while acquitting the accused- appeal dismissed.(Para- 7 to 22) Title: State of Himachal Pradesh
Vs. Bishan Dass and another Page-344



-17 -

Industrial Disputes Act, 1947- Section 25- The workmen were engaged on daily wage basis in
the petitioner’s department- their services were disengaged on various dates without any notice or
compensation, whereas, their juniors were retained — they filed a petition before the Labour
Court, which was allowed qua workmen No.1l, 7 and 9 — Tribunal ordered their reinstatement
with seniority and continuity in service — aggrieved from the order, present writ petition has been
filed- held that workmen No.1, 7 and 9 successfully proved that they had completed 240 days
preceding their termination and the Tribunal had rightly held the termination to be illegal- the
delay cannot be a ground to deny the claim - the Tribunal had denied the back wages keeping in
view the delay —Writ Court cannot re-appreciate the facts- writ petition dismissed.(Para-10 to 19)
Title: The State of Himachal Pradesh and another Vs. Presiding Judge and another Page-128

Industrial Disputes Act, 1947- Section 25- Workman was engaged as daily wage beldar on
muster roll basis-the workman claimed regularization — the Tribunal held the workmen entitled to
continue in service and seniority with further direction to regularize his services as per the policy
of the State — aggrieved from the award, the present writ petition has been filed- held that petition
cannot be dismissed on the ground of delay — the reference was made by the Government and
was answered by the Tribunal — Writ Court has limited jurisdiction to interfere with the award —
writ petition dismissed.(Para-11 to 20)Title: State of Himachal Pradesh and another Vs. Mahinder
Singh (D.B.) Page-314

‘L’

Land Acquisition Act, 1894- Section 18- Reference Court awarded the compensation @
Rs.60,000/- per bigha uniformly with respect to all the categories of land after placing reliance
upon a sale deed by means of which 3-14 bighas of land was sold for a consideration of
Rs.2,40,317/- - aggrieved from the award, the present appeal has been filed — held that the land
sold by means of exemplar sale deed is located in close proximity to acquired land — the sale deed
was executed 10 years prior to the acquisition — the price must have escalated since the date of
execution of the sale deed- the purpose of acquisition was common and therefore, the uniform
assessment of compensation cannot be faulted — appeal dismissed.(Para-2 to 8) Title: State of H.P.
and another Vs. Hari Singh and others Page-390

Land Acquisition Act, 1894- Section 18- The reference petition was dismissed by the District
Judge on the ground that he does not have jurisdiction to decide the question of the conferment
of proprietary rights— aggrieved from the order, the present appeal has been filed- held that
proprietary rights have not been conferred upon the respondent and the compensation was paid
on the basis that respondent No.3 to 7 are tenants — the jurisdiction is not barred when the
revenue officer has not conferred the proprietary rights- the evidence was led before the reference
Court and the Court should have returned a finding on the basis of the same — appeal allowed-
judgment of reference Court set aside- the case remanded with a direction to decide the same
afresh in accordance with law. (Para-2 to 4) Title: Bachna Ram (since deceased) through his legal
representatives and others Vs. Land Acquisition Collector and others Page-59

Limitation Act, 1963- Section 5- An application for condonation of delay has been filed pleading
that the file was misplaced while carrying out the whitewash — the file was traced in January
2017 and thereafter the application for condonation of delay was filed- held that the explanation
given by the applicant is implausible, weak and untenable — there is a delay of more than two
years in filing the application, which cannot be condoned lightly — application dismissed.(Para-3
to 7) Title: Jagrup Chand Dogra Vs. Ramesh Kumar Ramkrishan Sharma and others Page-245

Limitation Act, 1963- Section 5- An application for condonation of delay was dismissed by the
Trial Court — aggrieved from the order, present revision has been filed — held that the order
dismissing the application for condonation of delay can be assailed by filing an appeal and no
revision lies in respect of the same - the revision dismissed with liberty to file an appeal in
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accordance with law— the time spent in pursuing the revision ordered to be excluded. (Para-2 and
3) Title: Khyalu Ram Vs. Mangla Nand Page-215

GN,

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of650 grams charas — he was
tried and acquitted by the Trial Court- held in theappeal that Trial Court had placed reliance
upon the judgment of Sunil Vs. State of H.P., Latest HLJ, 2010 (HP) 207but the said judgment
was overruled in State of H.P. Vs. Mehboob Khan, 2014 Cr. L.J., 705 (F.B.)- Report of
Chemical Examiner specifically stated about the presence of tetrahydrocannabinol and
cystolithichair, which proved that the sample was of the charas — the recovery was effected from a
bag and there was no requirement of complying with Section 50of N.D.P.S. Act- efforts were
made to associate independent witness but no one joined- the official witnesses had supported
the prosecution version and their testimonies were corroborated by the documents - the link
evidence was proved — non-production of the seal will not make the prosecution case doubtful —
the defence version was not probable — the prosecution has succeeded in proving his case beyond
reasonable doubt- appeal allowed- accused convicted of the commission of offence punishable
under Section 20 of N.D.P.S. Act.(Para-12 to 33) Title: State of H.P. Vs. Surender Kumar (D.B.)
Page-446

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 1.6 kg. charas — he was
tried and convicted by the Trial Court- held in appeal that setting of naka and presence of
accused were not disputed- testimonies of police officials corroborated each other— contradictions
in their testimonies are not material- statement of police officer cannot be doubted on the ground
that he is a police officer and interested in the success of his case — police official was sent to call
an independent witness but none could be found as it was a night time — difference of 0.62 grams
or 1% is not material as the contraband was wrapped with poly wrappers, when it was weighed at
the spot and poly wrappers were removed when the contraband was weighed in the FSL, which
explains the difference in the weight — link evidence was established — failure to produce seal in
the Court will not be fatal — the Court had rightly appreciated the evidence - appeal
dismissed.(Para-6 to 28) Title: Naresh Bahadur Sahi Vs. State of Himachal Pradesh (D.B.) Page-
162

Negotiable Instruments Act, 1881- Section 138- A complaint was filed against the accused for
the commission of anoffence punishable under Section 138 of N.I. Act- accused was tried and
convicted by the Trial Court- an appeal was preferred, which was also dismissed- held in revision
that the returning memo was received on 2.1.2013 and 3.1.2013- legal notice was received by the
accused on 12.1.2013 but the complaint was filed on 23.1.2013 before the expiry of 15 days- it is
not permissible to file the complaint prior to the expiry of 15 days as such the complaint is
premature and is liable to be quashed and set aside- revision allowed — judgments passed by the
Courts set aside. (Para- 3 to 6) Title: Fina Dass Vs. Vinod Kumar Page-379

Negotiable Instruments Act, 1881- Section 138- A complaint was pending before the Court at
Theog when the judgment titled Dashrath Rupsingh Rathod vs. State of Maharashtra and
another(2014) 9 SCC 129 was delivered and it was held that a complaint can be filed before a
Court within whose jurisdiction drawee bank was located- the complaint was ordered to be
returned for presentation before the court having jurisdiction — complainant filed a fresh
complaint before the Court at Saket where drawee bank was situated - legislature amended
Negotiable Instruments Act and nullified the effect of judgment in Dashrath — the complaint was
transferred from Court at Saket to the Court at Theog — held that a new complaint was filed at
Saket and not the complaint which was returned by the Court at Theog- the complainant could
not have amended the complaint without seeking permission from the Court- it was not
permissible to file a fresh complaint- proceedings on the basis of the fresh complaint are void ab
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initio — the Court at Theog directed to restore the original complaint and to proceed on the basis
of the same.(Para-9 to 22) Title: Arnab ChatterjeeVs. Joginder Thakur Page-21

GP,

Protection of Women from Domestic Violence Act, 2005- Section 12- A complaint was filed
alleging that the complainant was married to the appellant — she was turned out of her
matrimonial home by her in-laws- she remained in her parental home for 8 months and when she
returned, she was not allowed to enter into the house- she went to her parents’ house and when
she returned, shewas not allowed to enter her matrimonial home — she sought protection under
Domestic Violence Act — the Trial Court dismissed the application- an appeal was filed, which was
partly allowed- aggrieved from the order, present petition has been filed- held that no specific
allegation of beatings was made in the complaint — the evidence on record shows that
complainant had herself left the matrimonial home- petition allowed- order of Appellate Court set
aside- however, compensation of Rs.10,000/- awarded to the complainant.(Para-13 to 16) Title:
Anil Kumar Vs. Shashi Bala and others Page-179

Punjab Excise Act, 1914- Section 61(1)(a)- Accused were carrying 11 bags of country liquor No.1
containing 264 pouches and one gunny bag of country liquor Lalpari containing 50 pouches -
they could not produce any permit on demand- the accused were tried and convicted by the Trial
Court- an appeal was filed, which was allowed and the accused were acquitted by the Appellate
Court-heldin appeal that the acquittal was recorded on the basis of contradictions in the
testimonies of the prosecution witnesses- however, the contradictions were not significant — the
identity of the case property was not disputed in the cross-examination — non-production of the
seal in the Court will not adversely affect the prosecution version- independent witness turned
hostile but admitted his signatures on the seizure memo - the samples were representative and it
was not necessary to take sample from every pouch — the Appellate Court had wrongly recorded
the acquittal- appeal allowed- judgment of Appellate Court set aside and that of the Trial Court
restored.(Para-10 to 16) Title: State of Himachal Pradesh Vs. Baljit Singh Page-524

‘S,

Specific Relief Act, 1963- Section 20- Plaintiff filed a civil suit for specific performance of the
agreement — it was pleaded that plaintiff and defendants No.7 and 8 had entered into an
agreement with the predecessor-in-interest of defendants No.1 to 6 for sale of one bigha of land
for a sum of Rs.40,000/- -plaintiff raised the construction over his share measuring 7 Biswas —
the sale deed was not executed — hence, the suit was filed for seeking the relief — the suit was
partly decreed by the Trial Court- an appeal was filed, which was dismissed- held in second
appeal that no permission was granted by the State Government for the purchase of the land —
there is no evidence of partition between the purchasers — the specific performance could not
have been granted in these circumstances and the Courts had rightly ordered the return of the
purchase money — appeal dismissed. (Para-11 to 30) Title: Benu Dhar BhanjaVs. Dyalo& Others
Page-283

Specific Relief Act, 1963- Section 20- Predecessor-in-interest of defendants No.l and 2 had
agreed to sell complete first floor of the double storeyed building to the plaintiff for Rs.9,50,000/ -
- Rs.3,50,000/- was paid as earnest money — however, the sale deed was not executed and
defendants No.1 and 2 executed the sale deed in favour of defendant No.3 — the plaintiff filed a
civil suit seeking specific performance of the agreement and in the alternative for the recovery of
the money- the suit was decreed for the refund of the money along with interest — an appeal was
filed which was dismissed- it was contended in the second appeal that the suit for specific
performance was barred by limitation and time was essence of contract — held that no specific
date for execution of the sale deed or for the payment of balance consideration was mentioned in
the agreement and time cannot be said to be the essence of the contract — the time is generally
not of essence of contractin the agreements related to the sale of immovable property — the
defendant has not denied the receipt of consideration, hence, the refund of the consideration is
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the logical conclusion otherwise it would amount to unjust enrichment of the defendants at the
expense of plaintiff — appeal dismissed.(Para-9 to 22)Title: Shruti Vs. Baldev Singh and others
Page-467

Specific Relief Act, 1963- Section 34 and 38- Plaintiff filed a civil suit pleading that he is owner
in possession of the suit land — the entries in the revenue record in favour of the defendants are
wrong- the defendants are interfering with the suit land without any right to do so- hence, the
suit was filed for seeking the relief of declaration and injunction - the defendants pleaded that
they are joint owners in possession of the suit land- land was partitioned in the year 1994 and
they are owners in possession of the suit land since then - the suit was decreed by the Trial
Court- an appeal was filed, which was allowed- held in second appeal thatthe plea of the
defendants regarding the partition was mnot proved - the evidence regarding
Azadinama/relinquishment was beyond pleadings and cannot be looked into- relinquishment
deed is not registered and not admissible in evidence- the Appellate Court had wrongly accepted
the case of the defendants- appeal allowed- judgment of the Appellate Court set aside and that of
the Trial Court restored.(Para-17 to 35) Title: Piar Chand & Others Vs. Sant Ram &Others Page-
250

Specific Relief Act, 1963- Section 34 and 38- Plaintiff filed a civil suit pleading that he had
become owner by way of adverse possession- the defendants were interfering with the suit land-
hence, the suit was filed for seeking declaration and injunction- the suit was decreed by the Trial
Court- an appeal was filed, which was allowed and the decree of the Trial Court was set aside-
held in second appeal that the plea of adverse possession can only be taken in defence and a suit
cannot be instituted on the basis of the same- the Appellate Court had rightly allowed the appeal
— appeal dismissed.(Para-7 tol1) Title: Brij Lal (since deceased) through his legal heirs Vs. Satya
Devi and others Page-396

Specific Relief Act, 1963- Section 34 and 38- Plaintiff filed a civil suit for declaration that suit
land is jointly owned by plaintiff and defendant with exclusive possession of the plaintiff — entry
showing suit land under mortgage with the defendant in the column of ownership is wrong,
illegal, null and void — the suit was decreed by the Trial Court- an appeal was preferred, which
was allowed and the case was remanded to the Trial Court — an appeal was preferred before High
Court, which was allowed - the judgment passed by Appellate Court was set aside and the case
was remanded to the Appellate Court for a fresh decision- the appeal was dismissed by the
Appellate Court- held in second appeal that defendant categorically admitted that plaintiff is
owner to the extent of half share — this admission was not explained before the Appellate Court
and is presumed to be correct- the Courts had correctly appreciated the facts- appeal
dismissed.(Para-17 to 25) Title: Kartar Singh Vs. Satpal Singh & others Page-122

Specific Relief Act, 1963- Section 34 and 38- Plaintiff filed a civil suit for declaration and
permanent prohibitory injunction pleading that S was joint owner in possession of the suit land-
he had executed a Will bequeathing half share in favour of M and D and remaining half share in
favour of his widow — the share of the widow was to revert to M and D in equal share on the death
of widow — defendants No.1 to 3 got a Will of the widow registered in their favour and mutation
was also attested on the basis of the said Will- the defendants threatened to interfere with the
suit land — hence, the suit was filed for seeking the relief — the defendants pleaded that A had pre-
existing right of maintenance — the land was given to her in recognition of that right and she
became the owner of the property- she had executed the will in her sound disposing state of
mind- hence, it was prayed that the suit be dismissed- the Trial Court decreed the suit — an
appeal was filed, which was allowed and the decree of trial Court was set aside- held in second
appeal that the Will executed by S conferred life estate in favour of his widow -life estate in lieu of
maintenance would enlarge into absolute right under Section 14 (2) of Hindu Succession Act-
Appellate Court had wrongly appreciated the evidence — appeal allowed. (Para-8 to 15) Title:
Madho Ram Vs. Durga Ram & others Page-406
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Specific Relief Act, 1963- Section 34 and 38- Plaintiff M filed a civil suit pleading that he had
become owner by way of adverse possession- the revenue entriesare incorrect and the defendant
R is interfering with the suit land taking advantage of the wrong revenue entries — the defendant
R filed a separate suit pleading that he had mortgaged the suit land with the plaintiff M- the
defendant R is ready to pay the mortgaged amount but the plaintiff M refused to accept the same-
hence, the suit was filed for seeking the redemption of the mortgage — the suit filed by M was
dismissed while the suit filed R was decreed —M filed separate appeals, which were dismissed—
aggrieved from the judgments, the present appeal has been filed — held that an application was
filed before the Appellate Court pleading that R was not heard for more than 7 years- this
application was not decided by the Appellate Court- the suit was filed by R through his power of
attorney — the Appeal allowed and case remanded to the Appellate Court with a direction to
decide the application in accordance with law. (Para-14 to 16) Title: Mohi Ram Vs. Ram Saran
Page-488

Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a civil suit seeking declaration and
injunction pleading that the suit land is owned by the plaintiffs and the entries in the revenue
record are incorrect — the defendant is interfering with the suit land and has constructed a
thatched roof chhan a few months ago- plaintiffs had obtained decree against R, whose name was
reflected in the revenue record- defendant had filed an application before Land Reforms Officer,
who had passed a wrong order — the suit was decreed by the Trial Court —an appeal was filed,
which was dismissed - held in second appeal thatplaintiffs had sought the relief of possession in
the alternative- the defendant pleaded an exchange and adverse possession in the alternative —
plaintiffs are proved to be the owners of the suit land — exchange and adverse possession were not
proved — the Courts had rightly decreed the suit — appeal dismissed.(Para-17 to19) Title: Ram
LokVs. Amar Singh and others Page-440

Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a civil suit pleading that the thumb
impression and signatures of plaintiff No.1 were obtained by defendant No.1 on numerous papers
by informing her that she was executing a power of attorney — she subsequently came to know
that sale deeds were got executed from her — the defendants pleaded that the sale deeds were
executed by plaintiff No.1 voluntarily after the receipt of sale consideration- they also filed a civil
suit for seeking the injunction pleading that they are the owners by virtue of sale deeds — the suit
filed by plaintiffs was decreed while suit filed by the defendants was dismissed — separate appeals
were filed, which were allowed and plaintiffs were restrained from interfering with the ownership
and possession of the defendants - held in second appeal that onus to prove fraud,
misrepresentation and undue influence was upon the plaintiffs- no satisfactory evidence was led
to prove these allegations- the plaintiff No.1 had also executed sale deeds in favour of other
persons — the Appellate Court had correctly appreciated the evidence — appeal dismissed.(Para- 15
to 48) Title: Prito Devi & AnotherVs. Prem Singh &OthersPage-191

Specific Relief Act, 1963- Section 34 and 38- Plaintiffs filed a suit for seeking declaration and
injunction pleading that they are in possession of the suit land as mortgagee and have become
owners by efflux of time- the suit was dismissed by the Trial Court- an appeal was filed, which
was dismissed- held in second appeal that the mortgage was a usufructuary mortgage and the
mortgagee has a right to redeem the mortgage at any time — the Courts had rightly decided the
suit — appeal dismissed. (Para-7 tol1) Title: Ravinder Kumar Vs. Rani Devi and others Page-414

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit for declaration that suit land is
ancestral property — the gift deed executed by defendant No.3 in favour of defendant No.1 and 2 is
null and void and has no effect on the rights of the plaintiff- the suit was dismissed by the Trial
Court- an appeal was filed, which was dismissed- held in second appeal that Appellate Court
concluded that out of 27.10.03 bighas about 19 % bighas of land is mixture of ancestral and non-
ancestral land while the remaining land was not proved to be ancestral — the evidence has not
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proved the ancestral nature of the property — the Courts had rightly appreciated the evidence-
appeal dismissed.(Para-14 to 31) Title: Lekh Ram & others Vs. Pal Singh & others Page-145

Specific Relief Act, 1963- Section 34- Plaintiffs claimed to be the exclusive owner in possession
of the suit land to the exclusion of their brother M, the predecessor-in-interest of the defendants-
they pleaded that D was the previous owner who had mortgaged the land with the plaintiffs and
thereafter sold the same orally to them - entries were wrongly recorded in favour of M- the
defendants pleaded that the land was purchased from the joint family funds — M was the member
of joint family — the suit was decreed by the Trial Court- an appeal was preferred, which was
allowed- held in second appeal that D was not examined — plaintiffs did not appear in the witness
box and an adverse inference has to be drawn against them -the plea of the defendants is
corroborated by revenue entries — the Appellate Court had rightly reversed the decree of the Trial
Court — appeal dismissed.(Para-17 to27) Title: Sauju deceased through his LRs. NirmalKashyap
and others Vs. Gulab Singh &ors. Page-42

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for declaration that they have %
share in the land while the defendants and F have 1/4th share — the entry in the name of the
defendants regarding the % share is incorrect — the defendants were never inducted as tenants on
the suit land - the suit was decreed by the Trial Court — an appeal was filed, which was
dismissed- held in second appeal that the defendants pleaded that after the death of P his share
was inherited by H and F in equal share — the defendants are the daughters and sons of H -name
of predecessor-in-interest of the plaintiffs was recorded as owner in possession as Hissedar along
with predecessor-in-interest of the defendants- names of defendants were recorded on the basis of
NakalRapatRoznamacha- however, no statement was made by the owner nor any
signatures/thumb impression was taken — the process for recording change was not followed —
the Courts had properly appreciated the evidence — appeal dismissed.(Para-10 to 20) Title: Parvati
Devi & Others Vs. Inder Singh & Others Page-435

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit for declaration pleading that an
agreement for conveying 5% marlas of land to K was executed with defendant No.2- defendant
No.2 parted with the possession and K constructed a three-storeyed building — K was married to
plaintiff No.1 and plaintiff No.2 is the adopted son — certain officials from the office of defendant
No.1 askedthe plaintiffs to vacate the building on the ground that K had bequeathed the property
in favour of defendant No. 1 — K had not executed the Will in favour of defendant no. 1- the suit
was dismissed by the Trial Court- an appeal was preferred, which was dismissed — held in second
appeal that the marriage certificate shows the name of the lady as KasongChammo , whereas the
Will was executed by KalsangTsomo — plaintiffs also mentioned the name of deceased lady as
KalsangTsomo- thus, both the ladies cannot be called to be the one and the same — the Courts
had rightly held that marriage certificate was not connected to testatrix- the execution of the Will
was proved by the scribe and the marginal witness- appeal dismissed. (Para-13 tol7) Title:
DorjeeGyaltson @ Abhuji and another Vs. Private Office His Holiness theDalai Lama and another
Page-108

Specific Relief Act, 1963- Section 38- Parties are joint owners of the suit land — plaintiff pleaded
that defendants were raising construction over the best portion of the suit land without getting it
partitioned- he prayed for permanent prohibitory injunction for restraining them from raising
construction and for mandatory injunction for directing the defendants to restore the suit land to
its original condition by demolishing the construction raised on the same — suit was dismissed by
the Trial Court- an appeal was filed, which was allowed and the suit was decreed — held in second
appeal that the parties have constructed houses over some portion of the land and the rest of the
portion is lying vacant — a Local Commissioner was appointed during the pendency of the suit
who found the construction material lying upon the land —it was not proved that construction was
being raised on the best portion of the land — when construction is being raised on the suit land,
the co-sharer seeking injunction has to establish a prejudice to his rights — it was not proved that
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proposed construction will diminish the value and utility of the property or would be detrimental
to the interest of other co-owners — Learned District Judge had decreed the suit on the ground
that defendants had failed to mention the collection of construction material in their written
statement — however, the suit can be decreed on the strength of the plea raised by the plaintiff
and not on the weakness of the plea of the defendants - plaintiff has failed to establish any
adverse impact upon his right and the suit could not have been decreed- appeal allowed-
judgment and decree passed by Learned District Judge set aside and that of the Trial Court is
restored. (Para-5 to 29) Title: Piar Chand & othersVs. Sandhya Devi and others Page-152

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit seeking injunction pleading that
plaintiff and defendants were co-sharers — the suit land is in exclusive possession of the plaintift-
defendants are forcibly trying to occupy the suit land - the suit was dismissed by the Trial Court-
an appeal was filed, which was allowed- held in second appeal that plaintiff had admitted in
cross-examination that he had filed the suit for taking possession from the defendant, which
shows that plaintiff is not in possession- the evidence of the defendant also proved the possession
of K- the findings recorded by the Trial Court that plaintiff had failed to prove his possession are
the correct findings — appeal allowed- judgment of Appellate Court set aside.(Para-12 to 19) Title:
Kalyan Singh and others Vs. Mehar Singh and others Page-298

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit for injunction pleading that suit
land was owned by plaintiff and his brother as non-occupancy tenants- they became the owners
on the commencement of H.P. Tenancy and Land Reforms Act- the defendants threatened to
interfere with the suit land without any right to do so- hence, the suit was filed for seeking the
relief of injunction- the defendants pleaded that plaintiff had entered into an agreement to sell his
share in favour of P and had delivered the possession after receiving Rs.10,000/- - the Trial Court
decreed the suit — an appeal was filed, which was dismissed- held in second appeal thatthe
agreement to sell and the receipt were not properly proved by the defendant — the Courts had
properly appreciated the evidence- appeal dismissed. (Para-8 to 12) Title: Dharam Chand and
others Vs. Achhru Ram (since deceased) through his legal heir Sheela Page-484

Specific Relief Act, 1963- Section 38- Plaintiff pleaded that he is owner in possession of the suit
land - defendants threatened to dispossess the plaintiff from the suit land without any right to do
so- hence, the suit was filed for seeking injunction- the defendants pleaded that defendant No.2
had filed a suit for possession by way of ejectment in which the present plaintiff was arrayed as
defendant No.4- the suit was decreed and defendant No.2 became the owner — plaintiff has no
right over the suit land — the suit was decreed by the Trial Court- an appeal was filed, which was
dismissed- held in second appeal that defendant No.2 had filed a civil suit in which original
plaintiff was arrayed as defendant No.4- the suit was compromised and 9 Biswas of land was
given to the original plaintiff - application for correction was filed, which was dismissed- plaintiff
being the owner has a right to restrain the stranger from interfering with his ownership and
possession- the suit was rightly decreed by the Trial Court- appeal dismissed. (Para- 11 tol18)
Title: Maina Devi & another Vs. Baru Devi & others Page-271

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for seeking permanent
prohibitory injunction for restraining the defendants from interfering in the possession of the
plaintiffs over the suit land - it was pleaded that plaintiffs are in possession since 1931-32 — suit
land was mortgaged but the mortgage was rejected by Tehsildar- possession of the plaintiffs
continued- defendants are threatening to interfere in the possession of the plaintiffs — hence, the
suit was filed for seeking the reliefof possession — the suit was decreed by the Trial Court- an
appeal was filed, which was allowed and the judgment passed by Trial Court was set aside — held
in second appeal that Revenue Court had recorded a finding regarding the entry made in the year
1931-32- this finding was affirmed by the Appellate Authority — Civil Court could not have re-
considered the said finding of the Revenue Court — mutation was cancelled by the Revenue
Authority and the plaintiffs cannot assert their possession on the basis of the mutation — suit
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land was lying vacant and the plea that the plaintiffs are in cultivating possession was not
established — there are variations in the pleasraised before the Revenue Authority and before the
Civil Court — appeal dismissed.(Para-13 to20) Title: Ram Karan & Others Vs. Kaushalaya Devi
&Others Page-260

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for seeking injunction for
restraining the defendants from interfering in their possession- it was pleaded that plaintiffs are
owners in possession of the suit land and defendants were interfering with the same without any
right to do so- the defendants pleaded that they were in possession since 13.2.1969 and had
become owners by way of adverse possession- the suit was decreed by the Trial Court- an appeal
was preferred, which was dismissed- held in second appeal thatownership of the plaintiffs was
proved - defendants failed to prove the adverse possession- hence, the suit was rightly decreed by
the Courts- appeal dismissed.(Para-11 to 14) Title: Leela Devi and others Vs. Virender Mahajan
and another Page-340

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for permanent prohibitory
injunction and possession pleading that they are owners in possession of the suit land - the
defendants are interfering with the suit land without any right to do so- they had encroached
upon a portion of suit land, which fact was verified during demarcation- the suit was decreed by
the Trial Court- an appeal was filed, which was allowed- held in second appeal that the plea of
adverse possession taken by the defendants was not proved — consequently, plaintiffs are to be
declared the owners of the suit land - the Trial Court had rightly decreed the suit and Appellate
Court had wrongly set aside the decree- appeal allowed — judgment of Appellate Court set aside
and that of Trial Court restored.(Para-10 to 22) Title: Mangla Devi (deceased) through L.Rs. and
others Vs. Rattan Chand and others Page-186

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for injunction on the ground
that plaintiffs and defendants are recorded as co-owners over the suit land — the defendant No.1
started cutting the vacant land to raise structure over the same- he also cut the passage to create
obstruction for the plaintiffs in reaching the road as well as the house of the plaintiffs- the suit
was dismissed by the Trial Court- an appeal was filed, which was allowed- held in second appeal
that plaintiffs had failed to prove the existence of specific path over the suit land connecting their
house with the common village path — PW-2 and PW-3 admitted that there was a path of 2% - 3
feet width- the filing of sketch of the path was necessary to identify the same- appeal allowed and
judgment of Appellate Court set aside.(Para-12 to 17) Title: Naresh Kumar & others Vs. Shanti
Devi & others Page-90

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for injunction and possession
pleading that the room was handed over to the defendants on the undertaking that it would be
vacated as and when required by the plaintiffs — defendants had forcibly blocked the staircase
and they were not allowing the plaintiffs to use the same- hence, the suit for possession and
injunction was filed—-the suit was decreed by the Trial Court — an appeal was filed, which was
allowed — held in thesecond appeal that Appellate Court had relied upon the report of the
demarcation to hold that plaintiffs are in possession; hence, the plaintiffs are not entitled to
possession — objections were filed against the report of the Local Commissioner- however, these
objections were not decided by the Court - it was not permissible to rely upon the report of Local
Commissioner without deciding the objections — appeal allowed- case remanded to the Appellate
Court for fresh adjudication after deciding the objections filed against the report of the Local
Commissioner.(Para-11 to 17)Title: Beena&Ors. Vs. ParbhatBhushan& others Page-336

Specific Relief Act, 1963- Section 38- Theplaintiff filed a civil suit for injunction pleading that
he is owner and defendants are interfering with the suit land without any right to do so- the
defendants denied the interference and stated that a portion of the suit land is in their possession
and they have become owners by way of adverse possession — they also filed a counter-claim to
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this effect- the suit was dismissed by the Trial Court and the Counterclaim was partly decreed —
separate appeals were filed - the District Judge allowed the appeal filed by the defendants and
dismissed the appeal filed by the plaintiffs- defendants were declared to have become owners by
way of adverse possession and plaintiff was restrained from interfering in the possession - held in
second appeal that the defendants had taken the plea of true ownership in the written statement,
thus, the plea of adverse possession is not available to them — Defendant No.l1 stated that he
would not have raised construction on the land if he had known that the land belongs to the
plaintiff- the plea of adverse possession was not established as the hostile animus is lacking —
appeal allowed — judgments and decrees passed by the Courts set aside.(Para- 17 to 32) Title:
Khazan Singh & OthersVs. Ravinder Singh & Others Page-70

Specific Relief Act, 1963- Section 5- Plaintiff filed a civil suit for possession of the suit land
pleading that the same is owned by plaintiff and his daughter — defendants got themselves
recorded in possession and thereafter took forcible possession taking advantage of wrong revenue
entries- the defendants pleaded that they had become owners by way of adverse possession - the
suit was decreed by the Trial Court- an appeal was filed, which was dismissed- held in second
appeal that husband of the plaintiff was recorded as owner in possession of the suit land - the
names of the plaintiff and her daughter were recorded after his death - the names of the
defendants were recorded in the column of possession but there is no order or remark explaining
the entry in favour of the defendants- the Courts had rightly appreciated the evidence- appeal
dismissed. (Para-11 to 24) Title: Joginder Singh & Others Vs. Lalita Devi Page-357

Specific Relief Act, 1963- Section 5- Plaintiffs filed a civil suit for possession pleading that A,
the previous owner, had executed a Will in favour of his grandsons S and R, defendant No.2- they
sold the property to V after the death of A and were left with no share - a gift deed was executed
by defendant No.2 in collusion with S- V died in a motor accident and was survived by the
plaintiffs- the defendants pleaded that the sale deed was fictitious, as the property was mortgaged
with H.P. Financial Corporation, which sold the land on failure to pay the mortgaged amount to
D - D sold the property to S and R, as per the agreement- the gift deed was validly executed - the
suit was dismissed by the Trial Court- held in appeal that S had sold 17 Biswas of land to V as
an owner and as power of attorney holder of R- R and S were left with the land- the subsequent
gift deeds and sale deeds were regarding the remaining portion of the land- appeal dismissed.
(Para-9 to 13)Title: Kiran Kumar and others Vs. Mohd. Ansari (since deceased) through his legal
heirs and others Page-399
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BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

M/s D.P. Jagan Hardware Private Limited. ...Petitioner.
Versus
M/s D.P. Jagan & Sons and another. ...Respondents.

CMPM(O) No. 340/2016
Decided on: 8.3.2017

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a civil suit for restraining the
defendant from using the name Ms/ D.P. Jagan Hardware Private Limited or any similar name as
the name M/s D.P. Jagan& Sons, which was being used by the plaintiff since 1985- an
application for rejection of plaint was filed by the defendant, which was dismissed- however, the
plaint was ordered to be returned — held that right of action of any person for passing off goods
and services of another person and remedies thereof are not affected by Trade Marks Act, 1999-
therefore, it cannot be said that the suit was not maintainable before the Civil Court- the suit was
based upon unregistered trade mark and the application for registration is pending before
Registrar Trade Mark - hence, the suit was to be instituted before the District Judge in
accordance with Section 134(1)(c) of Trade Marks Act- Petition dismissed.(Para-6 to 11)

Case referred:
S. Syed Mohideen vs. P. Sulochana Bai, (2016) 2 SCC 683

For the Petitioner: Mr. Mohan Singh, Advocate.
For the Respondents: Mr. P.S. Goverdhan, Advocate for respondent No.1.

Mr. Sanjay Kumar Sharma, Advocate for proforma respondent No.2.

The following judgment of the Court was delivered:

Justice Tarlok Singh Chauhan, Judge(oral):

By medium of this petition, the petitioner has prayed for setting aside the order
passed by the trial court on 2.4.2016 whereby the application filed by it for rejection of the plaint
came to be dismissed.

2. The bare minimal facts, as are necessary for determination of this petition, are
that the plaintiff-respondent filed a suit for permanent injunction restralnlng the petitioner-
defendant from using the name of “M/s D.P. Jagan Hardware Pvt. Ltd.” or any similar name in
any manner as the name M/s D.P. Jagan & Sons, which was being used by the plaintiff since
1985 and in addition thereto damages of Rs. 20 lakhs were also claimed.

3. The petitioner preferred an application under order 7 rule 11 of the of the Code of
Civil Procedure with a prayer to reject the plaint filed by the respondent mainly on the ground of
maintainability as according to it, the plaint was not maintainable in view of the provisions
contained in the Trade Marks Act, 1999 (for short the “Act”).

4. Learned trial court vide impugned order upheld the contention of the petitioner
qua the applicability of section 134 of the Act, but concluded that the plaint could not be rejected
but was required to be returned to be presented to the court of competent jurisdiction. It is this
order, which has been assailed by the petitioner on the ground that the learned trial court ought
to have rejected the plaint instead of ordering return of the same.

S. I have heard the learned counsel for the parties and have gone through the
record of the case.



6. Learned counsel for the petitioner would heavily bank upon the provisions of
section 27 of the Act to contend that the suit filed by the plaintiff-respondent is not at all
maintainable. What appears to have been ignored is sub-section (2) of section 27 of the Act and,
therefore, it is necessary to reproduce the entire section 27, which reads thus:

“27. No action for infringement of unregistered trade mark.

(1) No person shall be entitled to institute any proceeding to prevent, or to
recover damages for, the infringement of an unregistered trade mark.

(2) Nothing in this Act shall be deemed to affect rights of action against any
person for passing off goods or services as the goods of another person or as
services provided by another person, or the remedies in respect thereof.”

7. From the reading of sub-section (2) of section 27 of the Act, it is clear that the
right of action of any person for passing off the goods/services of another person and remedies
thereof are not affected by the provisions of the Act.Thus, the rights in passing off emanate from
the common law and not from the provisions of the Act and they are independent from the rights
conferred by the Act. This is evident from the reading of opening words of sub-section (2) of
section 27) which are "Nothing in this Act shall be deemed to affect rights...."

8. Similar issue came up recently before the Hon’ble Supreme Court in S. Syed
Mohideen vs. P. Sulochana Bai, (2016) 2 SCC 683, wherein the Hon’ble Supreme Court has
been held as under:

“[24] Effect of registration is provided in Chapter IV of the Act in Section 27. This
Section provides that no infringement will lie in respect of an unregistered trade
mark. However, Section 27(2) recognises the common law rights of the trade
mark owner to take action against any person for passing of goods as the goods
of another person or as services provided by another person or the remedies
thereof. Section 27 reads as under:

"27. No action for infringement of unregistered trade mark.

(1) No person shall be entitled to institute any proceeding to prevent, or
to recover damages for, the infringement of an unregistered trade mark.

(2) Nothing in this Act shall be deemed to affect rights of action against
any person for passing off goods or services as the goods of another person or as
services provided by another person, or the remedies in respect thereof."

25. Section 28 which is very material for our purpose, as that provision
confers certain rights by registration, is reproduced below in its entirety:

28. Rights conferred by registration.-(1) Subject to the other provisions of
this Act, the registration of a trade mark shall, if valid, give to the registered
proprietor of the trade mark the exclusive right to the use of the trade mark in
relation to the goods or services in respect of which the trade mark is registered
and to obtain relief in respect of infringement of the trade mark in the manner
provided by this Act.

(2) The exclusive right to the use of a trade mark given under Sub-
section (1) shall be subject to any conditions and limitations to which the
registration is subject.

(3) Where two or more persons are registered proprietors of trade marks,
which are identical with or nearly resemble each other, the exclusive right to the
use of any of those trade marks shall not (except so far as their respective rights
are subject to any conditions or limitations entered on the register) be deemed to
have been acquired by any one of those persons as against any other of those
persons merely by registration of the trade marks but each of those persons has
otherwise the same rights as against other persons (not being registered users



using by way of permitted use) as he would have if he were the sole registered
proprietor."

26. A bare reading of this provision demonstrates the following rights
given to the registered proprietor of the trade mark.

"(i) Exclusive right to use the trade mark in relation to the goods or services in
respect of which the trade mark is registered.

(ii) To obtain relief in respect of infringement of trade mark in the manner
provided by this Act."

27. Sub-section (3) of Section 28 with which we are directly concerned,
contemplates a situation where two or more persons are registered proprietors of
the trade marks which are identical with or nearly resemble each other. It, thus,
postulates a situation where same or similar trade mark can be registered in
favour of more than one person. On a plain stand alone reading of this Section, it
is clear that the exclusive right to use of any of those trade marks shall not be
deemed to have been acquired by one registrant as against other registered owner
of the trade mark (though at the same time they have the same rights as against
third person). Thus, between the two persons who are the registered owners of
the trade marks, there is no exclusive right to use the said trade mark against
each other, which means this provision gives concurrent right to both the
persons to use the registered trade mark in their favour. Otherwise also, it is a
matter of common-sense that the Plaintiff can not say that its registered trade
mark is infringed when the Defendant is also enjoying registration in the trade
mark and such registration gives the Defendant as well right to use the same, as
provided in Section 28(1) of the Act.

28. However, what is stated above is the reflection of Section 28 of the
Act when that provision is seen and examined without reference to the other
provisions of the Act. It is stated at the cost of repetition that as per this Section
owner of registered trade mark cannot sue for infringement of his registered trade
mark if the Appellant also has the trade mark which is registered. Having said so,
a very important question arises for consideration at this stage, namely, whether
such a Respondent can bring an action against the Appellant for passing off
invoking the provisions of Section 27(2) of the Act. In other words, what would be
the interplay of Section 27(2) and Section 28(3) of the Act is the issue that arises
for consideration in the instant case. As already noticed above, the trial court as
well as High Court has granted the injunction in favour of the Respondent on the
basis of prior user as well as on the ground that the trade mark of the Appellant,
even if it is registered, would cause deception in the mind of public at large and
the Appellant is trying to encash upon, exploit and ride upon on the goodwill of
the Respondent herein. Therefore, the issue to be determined is as to whether in
such a scenario, provisions of Section 27(2) would still be available even when
the Appellant is having registration of the trade mark of which he is using. After
considering the entire matter in the light of the various provisions of the act and
the scheme, our answer of the aforesaid question would be in the affirmative.
Our reasons for arriving at this conclusion are the following:

30. "(A) Firstly, the answer to this proposition can be seen by
carefully looking at the provisions of Trade Marks Act, 1999 (The Act). Collective
reading of the provisions especially Section 27, 28, 29 and 34 of the Trade Marks
Act, 1999 would show that the rights conferred by registration are subject to the
rights of the prior user of the trademark. We have already reproduced Section 27
and Section 29 of the Act.

30.1. From the reading of Section 27(2) of the Act, it is clear that the
right of action of any person for passing off the goods/services of another person



and remedies thereof are not affected by the provisions of the Act. Thus, the
rights in passing off are emanating from the common law and not from the
provisions of the Act and they are independent from the rights conferred by the
Act. This is evident from the reading of opening words of Section 27(2) which are
"Nothing in this Act shall be deemed to affect rights...."

30.2. Likewise, the registration of the mark shall give exclusive rights
to the use of the trademark subject to the other provisions of this Act. Thus, the
rights granted by the registration in the form of exclusivity are not absolute but
are subject to the provisions of the Act.

30.3. Section 28(3) of the Act provides that the rights of two registered
proprietors of identical or nearly resembling trademarks shall not be enforced
against each other. However, they shall be same against the third parties. Section
28(3) merely provides that there shall be no rights of one registered proprietor
vis- -vis another but only for the purpose of registration. The said provision 28 (3)
nowhere comments about the rights of passing off which shall remain unaffected
due to overriding effect of Section 27(2) of the Act and thus the rights emanating
from the common law shall remain undisturbed by the enactment of Section
28(3) which clearly states that the rights of one registered proprietor shall not be
enforced against the another person.

30.4. Section 34 of the Trade Marks Act, 1999 provides that nothing in
this Act shall entitle the registered proprietor or registered user to interfere with
the rights of prior user. Conjoint reading of Section 34, 27 and 28 would show
that the rights of registration are subject to Section 34 which, can be seen from
the opening words of Section 28 of the Act which states "Subject to the other
provisions of this Act, the registration of a trade mark shall, if valid, give to the
registered proprietor.." and also the opening words of Section 34 which states
"Nothing in this Act shall entitle the proprietor or a registered user of registered
trade mark to interfere..". Thus, the scheme of the Act is such where rights of
prior user are recognized superior than that of the registration and even the
registered proprietor cannot disturb interfere with the rights of prior user. The
overall effect of collective reading of the provisions of the Act is that the action for
passing off which is premised on the rights of prior user generating a goodwill
shall be unaffected by any registration provided under the Act. This proposition
has been discussed in extenso in the case of N.R. Dongre and Ors. v. Whirlpool
Corporation and Anr, 1995 AIR(Del) 300wherein Division Bench of Delhi High
Court recognized that the registration is not an indefeasible right and the same is
subject to rights of prior user. The said decision of Whirlpool [supra] was further
affirmed by Supreme Court of India in the case of N.R. Dongre and Ors v.
Whirlpool Corporation and Anr, 1996 3 RCR(Civ) 697

30.5. The above were the reasonings from the provisions arising from the
plain reading of the Act which gives clear indication that the rights of prior user
are superior than that of registration and are unaffected by the registration rights
under the Act.

31. Secondly, there are other additional reasonings as to why the passing
off rights are considered to be superior than that of registration rights.

31.1. Traditionally, passing off in common law is considered to be a right
for protection of goodwill in the business against misrepresentation caused in the
course of trade and for prevention of resultant damage on account of the said
misrepresentation. The three ingredients of passing off are goodwill,
misrepresentation and damage. These ingredients are considered to be classical
trinity under the law of passing off as per the speech of Lord Oliver laid down in
the case of Reckitt & Colman Products Ltd. v. Borden Inc, 1990 1 AlIER



873which is more popularly known as "Jif Lemon" case wherein the Lord Oliver
reduced the five guidelines laid out by Lord Diplock in Erven Warnink v.
Townend & Sons Ltd, 1979 AC 731(the "Advocate Case") to three elements: (1)
Goodwill owned by a trader, (2) Misrepresentation and (3) Damage to goodwill.
Thus, the passing off action is essentially an action in deceit where the common
law rule is that no person is entitled to carry on his or her business on pretext
that the said business is of that of another. This Court has given its imprimatur
to the above principle in the case of Laxmikant V. Patel v. Chetanbhat Shah and
Anr, 2002 3 SCC 65.

31.2. The applicability of the said principle can be seen as to which
proprietor has generated the goodwill by way of use of the mark name in the
business. The use of the mark/carrying on business under the name confers the
rights in favour of the person and generates goodwill in the market. Accordingly,
the latter user of the mark/name or in the business cannot misrepresent his
business as that of business of the prior right holder. That is the reason why
essentially the prior user is considered to be superior than that of any other
rights. Consequently, the examination of rights in common law which are based
on goodwill, misrepresentation and damage are independent to that of registered
rights. The mere fact that both prior user and subsequent user are registered
proprietors are irrelevant for the purposes of examining who generated the
goodwill first in the market and whether the latter user is causing
misrepresentation in the course of trade and damaging the goodwill and
reputation of the prior right holder/former user. That is the additional reasoning
that the statutory rights must pave the way for common law rights of passing off.

32. Thirdly, it is also recognized principle in common law jurisdiction
that passing off right is broader remedy than that of infringement. This is due to
the reason that the passing off doctrine operates on the general principle that no
person is entitled to represent his or her business as business of other person.
The said action in deceit is maintainable for diverse reasons other than that of
registered rights which are allocated rights under Recent Civil Reports the Act.
The authorities of other common law jurisdictions like England more specifically
Kerry's Law of Trademarks and Trade Names, Fourteenth Edition, Thomson,
Sweet & Maxwell South Asian Edition recognizes the principle that where
trademark action fails, passing off action may still succeed on the same evidence.
This has been explained by the learned Author by observing the following:--

15-033 "A claimant may fail to make out a case of infringement of a trade
mark for various reasons and may yet show that by imitating the mark claimed
as a trademark, or otherwise, the Defendant has done what is calculated to pass
off his goods as those of the claimant. A claim in "passing off has generally been
added as a second string to actions for infringement, and has on occasion
succeeded where the claim for infringement has failed"

32.1. The same author also recognizes the principle that Trade Marks Act
affords no bar to the passing off action. This has been explained by the learned
Author as under:--

15-034 "Subject to possibly one qualification, nothing in the Trade Marks
Act 1994 affects a trader's right against another in an action for passing off. It is,
therefore, no bar to an action for passing off that the trade name, get up or any
other of the badges identified with the claimant's business, which are alleged to
have been copies or imitated by the Defendant, might have been, but are not
registered as, trade marks, even though the evidence is wholly addressed to what
may be a mark capable of registration. Again, it is no defense to passing off that
the Defendant's mark is registered. The Act offers advantages to those who
register their trade marks, but imposes no penalty upon those who do not. It is



equally no bar to an action for passing off that the false representation relied
upon is an imitation of a trade mark that is incapable of registration. A passing
off action can even lie against a registered proprietor of the mark sued upon. The
fact that a claimant is using a mark registered by another party (or even the
Defendant) does not of itself prevent goodwill being generated by the use of the
mark, or prevent such a claimant from relying on such goodwill in an action
against the registered proprietor. Such unregistered marks are frequently
referred to as "common law trade marks"

32.2. From the reading of aforementioned excerpts from Kerly's Law of
Trademarks and Trade Names, it can be said that not merely it is recognized in
India but in other jurisdictions also including England/UK (Provisions of UK
Trade Marks Act, 1994 are analogous to Indian Trade Marks Act, 1999) that the
registration is no defense to a passing off action and nor the Trade Marks Act,
1999 affords any bar to a passing off action. In such an event, the rights
conferred by the Act under the provisions of Section 28 has to be subject to the
provisions of Section 27(2) of the Act and thus the passing off action has to be
considered independent Truttukadai Halwa' the provisions of Trade Marks Act,
1999.

33. Fourthly, It is also well settled principle of law in the field of the trade
marks that the registration merely recognizes the rights which are already pre-
existing in common law and does not create any rights. This has been explained
by the Division Bench of Delhi High Court in the case of Century Traders v.
Roshan Lal Duggar Company, 1978 AIR(Del) 250in the following words:

"First is the question of use of the trade mark. Use plays an all important
part. A trader acquires a right of property in a distinctive mark merely by using it
upon or in connection with his goods irrespective of the length of such user and
the extent of his trade. The trader who adopts such a mark is entitled to
protection directly the article having assumed a vendible character is launched
upon the market. Registration under the statute does not confer any new right to
the mark claimed or any greater right than what already existed at common law
and at equity without registration. It does, however, facilitate a remedy which
may be enforced and obtained throughout "THE State and it established the
record of facts affecting the right to the mark. Registration itself does not create a
trade mark. The trade mark exists independently of the registration which merely
affords further protection under the statute. Common law rights are left wholly
unaffected."

33.1. The same view is expressed by the Bombay High Court in the case
of Sunder Parmanand Lalwani and Ors. v. Caltex (India) Ltd, 1969 AIR(Bom) 24in
which it has been held vide paras '32' and '38' as follows:

"32. A proprietary right in a mark can be 'Iruttukadai Halwa" obtained in a
number of ways. The mark can be originated by a person, or it can be
subsequently acquired by him from somebody else. Our Trade Marks law is
based on the English Trade Marks law and the English Acts. The first Trade
Marks Act in England was passed in 1875. Even prior thereto, it was firmly
established in England that a trader acquired a right of property in a distinctive
mark merely by using it upon or in connection with goods irrespective of the
length of such user and the extent of his trade, and that he was entitled to
protect such right of property by appropriate proceedings by way of injunction in
a Court of law. Then came the English Trade Marks Act of 1875, which was
substituted later by later Acts. The English Acts enabled registration of a new
mark not till then used with the like consequences which a distinctive mark had
prior to the passing of the Acts. The effect of the relevant provision of the English
Acts was that registration of a trade mark would be deemed to be equivalent to



9.

public user of such mark. Prior to the Acts, Prior to the Acts, one could become a
proprietor of a trade mark only by user, but after the passing of the Act of 1875,
one could become a proprietor either by user or by registering the mark even
prior to its user. He could do the latter after complying with the other
requirements of the Act, including the filing of a declaration of his intention to
use such mark. See observations of Llyod Jacob J. in 1956 RPC 1. In the matter
of Vitamins Ltd.'s Application for Trade Mark at p. 12, and particularly the
following:

"A proprietary right in a mark sought to be registered can be obtained in
a number of ways. The mark can be originated by a person or can be acquired,
but in all cases it is necessary that the person putting forward the application
should be in possession of some proprietary right which, if questioned, can be
substantiated". Law in India under our present Act is similar."

33.2. We uphold said view which has been followed and relied upon the
courts in India over a long time. The said views emanating from the courts in
India clearly speak in one voice which is that the rights in common law can be
acquired by way of use and the registration rights were introduced later which
made the rights granted under the law equivalent to the public user of such
mark. Thus. we hold that registration is merely a recognition of the rights pre-
existing in common law and in case of conflict between the two registered
proprietors, the evaluation of the better rights in common law is essential as the
common law rights would enable the court to determine whose rights between
the two registered proprietors are better and superior in common law which have
been recognized in the form of the registration by the Act.

34. When we apply the aforesaid principle to the facts of the present
case, we find that the impugned judgment of the High Court, affirming that of the
trial court is flawless and does not call for any interference. From the plethora of
evidences produced by the Respondent she has been able to establish that the
trade mark Truttukadai Halwa' has been used of by her/her predecessors since
the year 1900. The business in that name is carried on by her family. It has
become a household name which is associated with the Respondent/her family.
The Court has also noted that the Halwa sold by the Respondent's shop as
Truttukadai Halwa' is not only famous with the consumers living in Tirunelveli,
but is also famous with the consumers living in other parts of India and outside.
Reference is made to an article published in Ananda Viketan, a weekly Tamil
magazine dated 14.9.2003, describing the high quality and the trade mark
Iruttukadai halwa sold by the Plaintiff, the findings and conclusions reached by
the Court below is perfectly in order, hence, the same does not call for
interference, carries more merit, for, this name has been further acknowledged in
a Tamil song from the movie "Samy" as follows:

"Tirunelveli Halwada, Tiruchy Malai Kottaida (Rock Fort)

Tirupathike Ladduthantha Samyda Iruttukadai Alwada, Idli Kadai Ayada
(grandma)"

From the aforesaid exposition of law, it is abundantly clear that the suit of the

plaintiff was maintainable in view of sub-section (2) of section 27 of the Act and, therefore, the
application filed by the petitioner for rejection of the plaint was misconceived and not

maintainable.

10.

As regards the return of the plaint, the course adopted by the learned court

below is perfectly in tune with the provisions of Section 134 of the Act, which reads thus:

“134. Suit for infringement, etc., to be instituted before District Court.
(1) No suit-



(a) For the infringement of a registered trade mark; or
(b) Relating to any right in a registered trade mark; or

(c) For passing off arising out of the use by the defendant of any
trade mark which is identical with or deceptively similar to the
plaintiffs trade mark, whether registered or unregistered, Shall
be instituted in any court inferior to a District Court having
jurisdiction to try the suit.

(2) For the purpose of clauses (a) and (b) of sub-section (1), a “District
Court having jurisdiction” shall, notwithstanding anything contained in
the Code of Civil Procedure, 1908 or any other law for the time being in
force, include a District Court within the local limits of whose
jurisdiction, at the time of the institution of the suit or other proceeding,
the person instituting the suit or proceeding, or, where there are more
than one such persons any of them, actually and voluntarily resides or
carries on business or personally works for gain.

Explanation: For the purposes of sub-section (2), “person” includes the
registered proprietor and the registered user.”

11. Admittedly, the case of the respondent-plaintiff is based upon unregistered trade
mark and as per its own saying, the application for registration of trade mark is lying pending
before the Registrar, Trade Mark, Ludhiana and, therefore, in the given facts, the provisions of
section 134 (1) (c) of the Act would clearly come into operation.

12. In view of aforesaid discussion, I find no merit in the petition and the same is
dismissed, leaving the parties to bear their own costs.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Parmod Sood ...Petitioner.
Versus
State of H.P. and another. ...Respondents.

Arb. Case No. 19 of 2012
Reserved on : 15.3.2017
Decided on: 23.3. 2017

Arbitration and Conciliation Act, 1996- Section 34- Parties entered into a contract to execute
the work relating to strengthening of Chandigarh-Mandi- Manali highway — a dispute arose which
was referred to sole arbitration of Superintending Engineer, Arbitration Circle, HPPWD, Solan
who made an award - the award was challenged and was ordered to be set aside — an appeal was
preferred, but the same was dismissed — the matter was referred to the sole arbitration of
Superintending Engineer, National Highway Circle, HPPWD, Shimla who made the award - the
petitioner assailed the award by filing the present petition- held that the overall deviation was less
than 30% as it was only 14.53% although in individual cases some of the deviations exceeded
30% - as per the terms and conditions of the contract, the deviations in the items which
individually, or jointly or collectively exceed 30% are liable to be compensated- therefore,
Arbitrator could not have rejected the claim- petition allowed and the case referred to the
Arbitrator with a direction to reconsider the matter in accordance with law.(Para-7 to 19)
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Sumitomo He Avy Industries Limited vs Oil & Natural Gas Commission Of India, AIR 2010 SC
3400

Rashtriya Ispat Nigam Limited vs Dewan Chand Ram Saran, AIR 2012 SC 2829
Associate Builders vs. Delhi Development Authority, (2015) 3 SCC 49
Navodaya Mass Entertainment Limited vs. J.M. Combines, (2015) 5 SCC 698

For the Petitioner: Mr. J.S. Bhogal, Sr. Advocate with Mr. Himanshu Kapila, Advocate.
For the Respondents: Ms. Meenakshi Sharma, Addl. A.G. with Mr. J.S. Guleria, Asstt. A.G.

The following judgment of the Court was delivered:

Justice Tarlok Singh Chauhan, Judge:

By medium of this petition under section 34 of the Arbitration and Conciliation
Act, 1996 (for short the ‘Act’), the applicant has prayed for setting aside of the award made by the
Arbitral Tribunal on 5.11.2011.

2. The facts are not in dispute. The parties entered into contract with respect to the
execution of the work relating to strengthening of Chandigarh-Mandi-Manali road NH 21 in KM
105/0 to 127/0 (Sh: Strengthening of existing road pavement in Km.105/0 to 127/0) and a
formal contract was duly executed between the parties on the standard form of contract adopted
by the respondents for such works.

3. The disputes had arisen between the parties relating to the amounts claimed by
the petitioner for execution of works beyond the agreed limits. The same were initially referred to
the sole arbitration of the Superintending Engineer, Arbitration Circle, HPPWD, Solan, who heard
the matter and made an award dated 21.6.2002. The award was challenged by the respondents
before this Court by filing Arbitration Case No. 52 of 2002 and vide order dated 5.9.2005, the
award was ordered to be set aside. The petitioner preferred an appeal being Arbitration Appeal
No. 4 of 2005, but the same was also dismissed by this Court vide judgment dated 18.4.2009.
Thereafter, the matter was referred to the sole arbitration of the Superintending Engineer,
National Highway Circle, HPPWD, Shimla, who made the award on 5.11.2011.

4. Aggrieved by the aforesaid award, the petitioner has assailed the same on the
ground that the learned Arbitrator has completely misconstrued and misapplied the provisions of
the Contract entered into between the parties, especially the provisions of Clause 12-A thereof
and thereby reached a wrong conclusion.

S. The respondents have filed reply to the petition wherein it has been averred that
various clauses of the arbitration agreement, including the one contained in Clause 12-A have
been correctly interpreted by the learned Arbitrator as the same was not to be read in isolation
but was required to be read in conjunction alongwith the provisions of Clause 12-A of the
agreement.

6. I have heard the learned counsel for the parties and have gone through the
record of the case.

7. As the outcome of this petition hinges upon the interpretation to be given to
Clauses 12 and 12-A of the agreement, it is necessary to reproduce the provisions in entirety and
the same read as under:

Clause 12 — The Engineer-in-Charge shall have power to make any alterations in,
omissions from additions to or substitutions for, the original specifications,
drawings, designs and instructions, that may appear to him to be necessary
during the progress of the work, and the contractor shall carry out the work in
accordance with any instructions may be given to him in writing signed by the
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Engineer-in-charge, and such alterations, omissions, additions or substitutions
shall not invalidate the contract and any altered, additional or substituted work
which the contractor may be directed to do in the manner above specified as part
of the work shall be carried out by the contractor on the same conditions in all
respect on which he agreed to do the main work. The time for the completion of
the work shall be extended in the proportion that the altered, additional or
substituted work bears to the original contract work, and the certificate of the
Engineer-in-charge shall be conclusive as to such proportion. Over and above
this, a further period to the extent of 25 per cent of the time so extended shall be
allowed to the contractor. The rates for such additional, altered or substituted
work under this clause shall be worked out in accordance with the following
provisions in their respective order:-

(i) The rates for the additional or substituted work are specified in the
contract for the work, the contractors is bound to carry out the additional
altered or substituted work at the same rates as are specified in the
contract for the work.

(ii) If the rates for the additional, altered substituted work are not specifically
provided in the contract for the work, the rates will be derived from the
rates for similar class of work as are specified in the contract for the work.

(iii) If the rates for the altered, additional or substituted work includes any
work for which no rates specified in the contract for the work and cannot
be derived from the similar class of work in the contract, then such work
shall be carried out at the rates entered in Himachal Pradesh Schedule of
rate... of tender minus/plus percentage which the total tendered amount
bears to the estimated cost of the entire work put to tender.

(iv) If the rates for the altered, additional or substituted work cannot be
determined in the manner specified in clauses (i) to (iii) above, then the
rates for such work shall be worked out on the basis of the schedule of
rates of the district specified above minus/plus the percentage which the
total tendered amount bears to the estimated cost of the entire work put to
tender provided always that if the rate for a particular part or parts of the
item is not in the schedule of rates, the rate for such part or parts will be
determined by the Engineer-in-charge to the estimated cost of the entire
work put to tender.

v) If the rates for the altered, additional or substituted work cannot be
determined in the manner specified in sub-clause (i) (iv) above, then the
contractor shall, within 7 days of the date of receipt of order to carry out
the work, inform the Engineer-in-charge of the rate which it is his intention
to charge for such class of work, supported by analysis of the rate or rates
claimed and the Engineer-in-charge shall determine the rate or rates on
the basis of prevailing market rates and pay the contractor accordingly.
However, the Engineer-in-charge, by notice in writing, will be at liberty to
cancel his order to carry out such class of work and arrange to carry it out
in such manner as he may consider advisable. But under no
circumstances, the contractor shall suspend the work on the plea of non-
settlement of rates of items falling under this clause.

(vij Except in case of items relating to foundations, provisions contained in
sub-clause (i) to (v) above shall not apply to contract or substituted items
as individually exceed the percentage set out in the tender documents
(referred to herein below as “deviation limit”) subject to the following
restrictions:
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a. The deviation limit referred to above is the net effect (allegorical sum)
of all additions and deductions ordered.

b. In no case shall the additions/deductions (arithmetical sum) exceed
twice the deviation limit.

c. The deviations ordered on items of any individual trade included in
the contract shall not exceed plus/minus 50% of the value of that
trade in the contract as a whole or half the deviation limit, whichever
is less.

d. The value of additions of items of any individual trade not already
included in the contract shall not exceed 10% of the deviation limit.

Note:- Individual trade means the trade sections into which a schedule of
quantities annexed to the agreement has been divided or in the absence of any
such divisions the individual sections of the Himachal Pradesh, Public Works
Department Schedule of Rates specified above, such as excavation and earth
work, concrete, wood work and joinery etc.

The rates of any such work except the items relating foundations which
is in excess of the deviation limit shall be determined in accordance with the
provisions contained in clause 12-A.

Annexure — A

a) For buildings plinth level or 1.2 meter (4 feet) above ground level whichever is
lower, excluding item for flooring and D.P.C. but including base concrete
below the floors.

b) For abutments piers, retaining walls of culverts and bridges walls of water
reservoirs, the bed or floor level.

c¢) For retaining wall where floor level is not determine 1.2 meters above the
average ground level or bed level.

d) For roads, all items of excavation and filling including treatment or sub-base
and soling work.

e) For water supply lines, underground storm water drains and similar work all
items of work below ground level except items of pipe work proper masonry
work.

f) For open storm water drains, all items of work except lining of drains.

Clause 12-A-. In the case of contract or substituted items which
individually exceed the quantity stipulated in the contract by more than the
deviation limit except the items relating tio foundation work which the contractor
is required to do under clause 12 above, the contractor shall within 7 days from
the receipt of order, claim revision of the rates supporting by proper analysis in
respect of such items for quantities in excess of the deviation limit,
notwithstanding the fact that the rates for such items exist in the tender for the
main work or can be derived in accordance with the provisions of sub-clause (ii)
of clause 12 and the Engineer-in-charge may revise their rates, having regard to
the prevailing market rates and the contractor shall be paid in accordance with
the rates so fixed. The Engineer-in-charge shall, however, be at liberty to cancel
as his order to carry out such increased quantities of work by giving notice in
writing to the contractor and arrange to carry it out in such manner as he may
be considered advisable. But, under no circumstances the contractor shall
suspend the work on the plea of non-settlement of rates of items falling under
this clause.

All the provisions of the preceding paragraph shall equally apply to the
decrease in the rates of items for quantities in excess of the deviation limit,
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notwithstanding the fact that the rates for such items exist in the tender for the
main work or can be derived in accordance with the provisions of sub-clause (ii)
of the preceding clause 12 and the Engineer-in-charge may revise such rates
having regard to the prevailing market rates.”

8. The moot question that arises for consideration is: whether the petitioner was
entitled to the deviation even though overall deviation was less than 30% being only 14.53%
though in individual items, some of the deviations admittedly exceeded 30%.

9. It is not in dispute and rather admitted by the petitioner that overall deviation in
this case is only 14.53%, however, he would contend that Clause 12-A clearly provides for
payment of market rates in respect of “individual items”, which exceed the deviation limit and
would further contend that Arbitrator has erroneously and illegally combined and mixed up the
provisions of Clause 12 (vi) of the agreement by holding the provisions of Clause 12-A was subject
to this proviso.

10. It would be noticed that in so far as Clause 12 of the agreement is concerned, the
same does not deal with the deviations of the kind that are subject matter of the instant lis,
which otherwise have expressly been provided for in Clause 12-A. The contract in such like cases
must be read as a whole and every effort should be made to harmonize the terms thereof keeping
in mind that the rule of ‘contra proferentum’ does not apply in case of commercial contract for the
reason that a clause in collateral contract is bilateral and has mutually been agreed to (see:
Oriental Insurance Company Limited vs Sony Cheriyanair AIR 1999 SC 3252, Polymat
India P Ltd and another vs National Insurance Co Ltd and other AIR 2005 SC 286,
Sumitomo He Avy Industries Limited vs Oil & Natural Gas Commission Of India, AIR 2010
SC 3400 and Rashtriya Ispat Nigam Limited vs Dewan Chand Ram Saran AIR 2012 SC
2829).

11. As observed earlier, it is Clause 12-A, which specifically deals with deviations in
case of contract or substituted items, which ‘individually’ exceed the quantity stipulated in the
contract by more than the deviation limit except the items relating to foundation work, which the
contractor is required to do under Clause 12, the contractor is required within 7 days from the
receipt of the order, claim revision of the rates supported by proper analysis in respect of such
items for quantities in excess of the deviation limit. The contract clearly contemplates of
deviations in items, which ‘individually’ or ‘jointly’ or ‘collectively’ exceed the limit stipulated
in the contract, i.e. 30% and, therefore, the claim of the petitioner could not have been rejected.

12. In Mehta Teja Singh and Co. vs. Union of India, Suit No. 623-A of 1997
decided on 25.11.1980, the Hon’ble Delhi Court was dealing with the similar proposition as
involved in the instant case. Therein, the Clause in the contract with the Central Public Works
Department provided that the contractor agreed to carry out such deviations as may be ordered
upto a maximum of 20% (twenty per cent) at the rates quoted in the tender documents and those
in excess of that limit at the rates to be determined in accordance with the provisions contained
in Clause 12-A of the tender form. Clause 12-A provided that:

Clause 12-A-. In the case of contract or substituted items which
individually exceed the quantity stipulated in the contract by more than the
deviation limit except the items relating tio foundation work which the contractor
is required to do under clause 12 above, the contractor shall within 7 days from
the receipt of order, claim revision of the rates supporting by proper analysis in
respect of such items for quantities in excess of the deviation limit,
notwithstanding the fact that the rates for such items exist in the tender for the
main work or can be derived in accordance with the provisions of sub-clause (ii)
of clause 12 and the Engineer-in-charge may revise their rates, having regard to
the prevailing market rates and the contractor shall be paid in accordance with
the rates so fixed. The Engineer-in-charge shall, however, be at liberty to cancel
as his order to carry out such increased quantities of work by giving notice in
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writing to the contractor and arrange to carry it out in such manner as he may
be considered advisable. But, under no circumstances the contractor shall
suspend the work on the plea of non-settlement of rates of items falling under
this clause.

All the provisions of the preceding paragraph shall equally apply to the
decrease in the rates of items for quantities in excess of the deviation limit,
notwithstanding the fact that the rates for such items exist in the tender for the
main work or can be derived in accordance with the provisions of sub-clause (ii)
of the preceding clause 12 and the Engineer-in-charge may revise such rates
having regard to the prevailing market rates.”

13. The contractor claimed the determination of the rates of certain items for the
quantities in excess of the deviation limit, under Clause 12-A above. The Government did not
agree with the contractor’s contention and relied upon sub-clause (vi) of Clause 12 of the said
contract which was as follows:-

“Except in cases of items relating to foundations, provisions contained in sub-
clause (i) to (v) above shall not apply to contract or substituted items as
individually exceed the percentage set out in the tender documents (referred to
herein below as deviation limit), subject to the following restrictions:

a. The deviation limit referred to above is the net effect (allegorical sum)
of all additions and deductions ordered.

b. In no case shall the additions/deductions (arithmetical sum) exceed
twice the deviation limit.

c. The deviations ordered on items of any individual trade included in
the contract shall not exceed plus/minus 50% of the value of that
trade in the contract as a whole or half the deviation limit, whichever
is less.

d. The value of additions of items of any individual trade not already
included in the contract shall not exceed 10% of the deviation limit.

Note:- Individual trade means the trade sections into which a schedule of
quantities annexed to the agreement has been divided or in the absence of any
such divisions the individual sections of the Himachal Pradesh, Public Works
Department Schedule of Rates specified above, such as excavation and earth
work, concrete, wood work and joinery etc.

14. It was held that in spite of condition of the deviation limit and the determination
of the rates of the quantity in excess of the said deviation limit under Clause 12-A, which itself
makes a mention of the excess in the quantities beyond the deviation limit in individual items,
application of sub-clause (vi) of Clause of the contract would not be justified. It was further held
that while reading the provisions of sub-clause (vi) of Clause 12, it would be obvious that the
various percentage of the quantities of the individual items of the trade could have been
ascertained only after the completion work and till then the rates for the quantities in excess of
the deviation limit obviously cannot be determined. It was held that it was not the intention of
the Clauses providing for the deviation limit and the determination of the rates of quantities in
excess of the said deviation limit under Clause 12-A.

15. The factual and legal aspect of this case is not different from the one as referred
in Mehta Teja Singh case (supra). Thus, the case being squarely covered deserves to be allowed
and award to this extent requires to be set aside.

16. However, learned Deputy Advocate General would strongly contend that this
Court while deciding objections against the award would not act as a court of appeal and
interference is permissible only when the findings of the Arbitrator are arbitrary, capricious and
perverse or when the conscience of the Court is shocked and lastly when the illegality is not
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trivial but goes to the root of the matter. It is further contended that this Court will not interfere
because another view is possible. It is the Arbitrator who is master of quality and quantity of
evidence while drawing arbitral award, therefore, it was found that the arbitrator’s approach is
neither arbitrary nor capricious, the Court should loath to interfere.

17. In support of his contention, learned Deputy Advocate General has referred to the
following judgments of the Hon’ble Supreme Court:
i) Associate Builders vs. Delhi Development Authority, (2015) 3 SCC 49
and
ii) Navodaya Mass Entertainment Limited vs. J.M. Combines, (2015) 5
SCC 698
18. Obviously, there can be no quarrel with the proposition of law as expounded by

the Hon’ble Supreme Court in the aforesaid cases. However, as already observed earlier, the
question involved in this case is squarely covered by the judgment rendered by the Hon’ble Delhi
High Court in Mehta Teja Singh case (supra). Moreover, once the Arbitrator fails to apply the
relevant clause of the agreement, then perversity is obviously writ large. The claim raised by the
petitioner has wrongly been denied to him by the learned Arbitrator.

19. In view of what has been stated hereinabove, I find merit in the petition and the
same is accordingly allowed and the award made by the Arbitral Tribunal comprising of
Superintending Engineer, NH Circle, HPPWD, Shimla Solan dated 5.11.2011 is set aside and the
Arbitral Tribunal is directed to reconsider the claim of the petitioner in the light what has been
observed above coupled with the material available on record. Since the claim is pending for
nearly two decades, it is expected that the learned Arbitral Tribunal shall proceed to decide the
same as expeditiously as possible and in no event later than 30th June, 2017. The parties to bear
their own costs.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Rajiv Bhatia. ...Petitioner.
Versus
Indusind Bank Ltd. and another. ...Respondents.

CMPMO No. 96 of 2016
Decided on: 23.3. 2017

Constitution of India, 1950- Article 226- An execution petition was filed for executing the award
passed by the Arbitrator — objections regarding the territorial jurisdiction of the Arbitrator and
non-accounting of the amount paid by the objector in the statements of the account were raised-
the objections were dismissed by the Court- held that there is distinction between venue of
arbitration and the seat of arbitration - it was provided in the agreement that venue of arbitration
is at Chennai- it cannot be said that Arbitrator had exercised jurisdiction not vested in it- the
matter regarding non-accounting of the amounts paid by the objector is a matter of merit and
cannot be gone into while deciding the objections — petition dismissed.(Para-5 to 12)

Cases referred:

A B C Laminart Pvt Limited vs A P Agencies, Salem, AIR 1989 SC 1239

Patel Roadways Limited vs Prasad Trading Company, 1991 (4) SCC 270

Enercon (India) Limited and others vs Enercon GMBH and another, (2014) 5 SCC 1

For the Petitioner: Mr. Ajay Sharma, Advocate.
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For the Respondents: Mr. Ashwani Kaundal, Advocate for respondent No.1.

The following judgment of the Court was delivered:

Justice Tarlok Singh Chauhan, Judge (oral):

This petition, under Article 227 of the Constitution of India, takes exception to
the order passed by the District Judge, Solan, whereby the objections filed by the petitioner, have
been ordered to be dismissed and warrants of attachment of his property have been issued.

2. Brief facts of the case are that pursuant to the award passed by the Arbitrator in
favour of the respondent/decree holder, an execution petition was filed before the court below.
The petitioner primarily raised two objections; one with regard to the territorial jurisdiction of the
Arbitrator and the other with regard to the amounts paid by him from time to time having not
been accounted and reflected in the statement of accounts by the respondent.

3. It is vehemently argued by Mr. Ajay Sharma, Advocate that the entire loan was
disbursed within the State of Himachal Pradesh and even the possession of the loaned vehicle
was taken within the State, therefore, it was the Court/Arbitrator in Himachal Pradesh alone,
which could have jurisdiction to entertain and adjudicate upon the proceedings and, therefore,
the award being quorum non judice was liable to be set aside in the execution petition as it is
settled law that a decision rendered without jurisdiction is a nullity. He would further contend
that the petitioner has paid huge amount, but the same has not been accounted for by the decree
holder.

4. I have heard the learned counsel for the parties and have gone through the
record of the case.

5. The Clauses pertaining to law, jurisdiction and arbitration are contained in
Clause 23.0 of the loan agreement dated 20.1.2006 (Annexure R-1/A) and reads thus:

“23.0 : Law, Jurisdiction, Arbitration

a) All disputes, differences and/or claim arising out of or touching upon
this Agreement whether during its subsistence or thereafter shall be
settled by arbitration in accordance with the provisions of the Arbitration
and Conciliation Act, 1996, or any statutory amendments thereof and
shall be referred to the sole Arbitration of an Arbitrator nominated by the
lender. The award given by such an Arbitrator shall be final and binding
on the Borrower and Guarantor to this agreement.

b) Dispute for the purpose of Arbitration includes default committed by the
Borrower as per clause 14 of this Agreement. It is a term of this
agreement that in the even of such an Arbitrator to whom the matter has
been originally referred to dying or being unable to act for any reason,
the lender, at the time of such death of the arbitrator or of his inability to
act as arbitrator, shall appoint another person to act as arbitrator. Such
a person shall be entitled to proceed with the reference from the state at
which it was left by his predecessor.

c) The venue of Arbitration proceedings shall be at Chennai

d) The arbitrator so appointed herein above, shall also be entitled to pass
an Award on the hypothecated asset and also on any other securities
furnished by or on behalf of the Borrower/Guarantor.

e) All notices and other communications on the lender and the borrowers
shall be to the following address:

For Lender : Corp. Off — Retail: Indusind Bank Ltd. 86 Sudarsan Building
Chamiers Road, Chennai-600 018.
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For Borrower: The residential address stated in the schedule or the property
address described in the schedule.

6. It is trite and settled principle of law that parties by mutual consent cannot
confer jurisdiction on a Court, which it does not have (Refer: A B C Laminart Pvt Limited vs A P
Agencies, Salem, AIR 1989 SC 1239 and Patel Roadways Limited vs Prasad Trading
Company, 1991 (4) SCC 270

7. However, the moot question is: whether by referring the matter for arbitration at
Chennai, has the respondent really violated territorial jurisdiction and conferred the same to an
authority, which practically had no jurisdictional authority to adjudicate such claim.

8. In the given circumstances, it is necessary to once again advert to Clause 23 of
the agreement, more particularly, sub-clause (c) of Clause 23 thereof, which is once again
reproduced and reads as under:

“The venue of Arbitration proceedings shall be at Chennai.”

9. It is not that the seat of the Arbitrator is at Chennai, rather it is only the venue
of jurisdiction that is at Chennai. There is a marked difference between ‘venue of the
arbitration’ and ‘seat of arbitration’. It is only the seat of the arbitration which will give
territorial jurisdiction and not the venue of the jurisdiction. “Seat’ is place where the court or
arbitration is located, which will have territorial jurisdiction with regard to the case or in the
matter, whereas, “venue” is the place where the arbitral tribunal sits to hold the arbitration
proceedings and this place need not essentially be the place “where the seat of the arbitration is
located”.

10. This distinction has been succinctly set out by the Hon’ble Supreme Court in
Enercon (India) Limited and others vs Enercon GMBH and another, (2014) 5 SCC 1, wherein
it was observed as under:

“[40] Mr. Nariman submitted that for the purposes of fixing the seat of arbitration
the Court would have to determine the territory that will have the closest and
most intimate connection with the arbitration. He pointed out that in the present
case provisions of the Indian Arbitration Act, 1996 are to apply; substantive law
of the contract is Indian law; law governing the arbitration is Indian Arbitration
law; curial law is that of India; Patents law is that of India; IPLA is to be acted
upon in India; enforcement of the award is to be done under the Indian law; Joint
Venture Agreement between the parties is to be acted upon in India; relevant
assets are in India. Therefore, applying the ratio of law in 'Naviera Amazonica
Peruana S.A. Vs. Compania Internacional De Seguros Del Peru,1988 1 LloydsRep
116', the seat of arbitration would be India.

The submission is also sought to be supported by the Constitution Bench
decision of this Court in "Bharat Aluminium Company Vs. Kaiser Aluminium,
2012 9 SCC 552 ("BALCQ"). Mr. Nariman submitted that the interpretation
proposed by the Respondents that the venue London must be construed as seat
is absurd. Neither party is British, one being German and the other being Indian.
He submits that the Respondents have accepted that the choice of law of the
underlying agreement is Indian. But, if 'venue of arbitration' is to be interpreted
as making London the seat of arbitration it would:

(a) make the English Act applicable when it is not chosen by the parties; (b)
would render the parties' choice of the Indian Arbitration Act, 1996 completely
nugatory and otiose. It would exclude the application of Chapter V of the Indian
Arbitration Act, 1996 i.e. the curial law provisions and Section 34 of the Indian
Arbitration Act, 1996. On the other hand, interpretation propounded by the
Appellants would give full and complete effect to the entire clause as it stands.
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[44] It was submitted on behalf of the Appellants that since the seat of arbitration
is India, the Courts of England would have no jurisdiction. Appellants rely upon
Oil & Natural Gas Commission Vs. Western Company of North America,1987
SCR 1024. Reliance was also placed upon Modi Entertainment Network & Anr.
Vs. W.S.G. Cricket Pte. Ltd., 2003 4 SCC 341, in support of the submission that
in exercising discretion to grant an anti-suit injunction, the Court must be
satisfied that the defendant is amenable to the personal jurisdiction of the Court
and that if the injunction is declined the ends of justice will be defeated. The
Court is also required to take due notice of the principle of comity of Courts,
therefore, where more than one forum is available, the Court would have to
examine as to which is forum conveniens.

[97] In Balco, it has been clearly held that concurrent jurisdiction is vested in the
Courts of seat and venue, only when the seat of arbitrations is in India (Para 96).
Reason for the aforesaid conclusion is that there is no risk of conflict of
judgments of different jurisdictions, as all courts in India would follow the Indian
Law. Thus, the reliance placed by D. Singhvi on Balco in this context is
misplaced.

[98] It is correct that, in virtually all jurisdictions, it is an accepted proposition of
law that the seat normally carries with it the choice of that country's
arbitration/Curial law. But this would arise only if the Curial law is not
specifically chosen by the parties. Reference can be made to Balco , wherein this
Court considered a number of judgments having a bearing on the issue of
whether the venue is to be treated as seat.

However, the court was not required to decide any controversy akin to the one
this court is considering in the present case.

The cases were examined only to demonstrate the difficulties that the court will
face in a situation similar to the one which was considered in Naviera Amazonica.

[99] We also do not agree with Dr. Singhvi that parties have not indicated they
had chosen India to be the seat of arbitration.

The judgments relied upon by Dr. Singhvi do not support the proposition
canvassed. In fact, the judgment in the case Braes of Doune Wind Farm
(Scotland) Limited Vs. Alfred McAlpine Business Services Limited,2008 EWHC
426, has considered a situation very similar to the factual situation in the
present case.

[100] In Braes of Doune, the English & Wales High Court considered two
Applications relating to the first award of an arbitrator. The award related to an
EPC (engineering, procurement and construction) contract dated 4th November,
2005 (the EPC contract) between the claimant (the employer) and the defendant
(the contractor), whereby the contractor undertook to carry out works in
connection with the provision of 36 WTGs at a site some 18 km from Stirling in
Scotland. This award dealt with enforceability of the clauses of the EPC contract
which provided for liquidated damages for delay. The claimant applied for leave to
appeal against this award upon a question of law whilst the defendant sought, in
effect, a declaration that the court had no jurisdiction to entertain such an
Application and for leave to enforce the award. The Court considered the issue of
jurisdiction which arose out of application of Section 2 of the English Arbitration
Act, 1996 which provides that:

"2. Scope of application of provisions.-(1) The provisions of this Part apply where
the seat of the arbitration is in England and Wales or Northern Ireland."



18

[101] The Court notices the singular importance of determining the location of
juridical seat in terms of Section 3, for the purposes of Section 2, in the following
words of Akenhead, J.:

"15. I must determine what the parties agreed was the 'seat' of the arbitration for
the purposes of Section 2 of the Arbitration Act, 1996. This means by Section 3
what the parties agreed was the 'juridical' seat. The word 'juridical' is not an
irrelevant word or a word to be ignored in ascertaining what the 'seat’ is.

It means and connotes the administration of justice so far as the arbitration is
concerned. It implies that there must be a country whose job it is to administer,
control or decide what control there is to be over an arbitration."

[104] Upon consideration of the entire material, the Court formed the view that it
does have jurisdiction to entertain an Application by either party to the contract
in question under Section 69 of the English Arbitration Act, 1996. The Court
gave the following reasons for the decision:

"(a) One needs to consider what, in substance, the parties agreed was the law of
the country which would juridically control the arbitration.

(b) I attach particular importance to Clause 1.4.1. The parties agreed that
essentially the English (and Welsh) courts have 'exclusive jurisdiction' to settle
disputes. Although this is 'subject to' arbitration, it must and does mean
something other than being mere verbiage. It is a jurisdiction over disputes and
not simply a court in which a foreign award may be enforced. If it is in arbitration
alone that disputes are to be settled and the English courts have no residual
involvement in that process, this part of Clause 1.4.1 is meaningless in practice.
The use of the word 'jurisdiction' suggests some form of control.

(c) The second part of Clause 1.4.1 has some real meaning if the parties were
agreeing by it that, although the agreed disputes resolution process is
arbitration, the parties agree that the English court retains such jurisdiction to
address those disputes as the law of England and Wales permits. The Arbitration
Act, 1996 permits and requires the court to entertain applications under Section
69 for leave to appeal against awards which address disputes which have been
referred to arbitration. By allowing such applications and then addressing the
relevant questions of law, the court will settle such disputes; even if the
application is refused, the court will be applying its jurisdiction under the
Arbitration Act, 1996 and providing resolution in relation to such disputes.

(d) This reading of Clause 1.4.1 is consistent with Clause 20.2.2(c) which
confirms that the arbitration agreement is subject to English law and that the
'reference’ is 'deemed to be a reference to arbitration within the meaning of the
Arbitration Act, 1996'. This latter expression is extremely odd unless the parties
were agreeing that any reference to arbitration was to be treated as a reference to
which the Arbitration Act, 1996 was to apply. There is no definition in the
Arbitration Act, 1996 of a 'reference to arbitration', which is not a statutory term
of art. The parties presumably meant something in using the expression and the
most obvious meaning is that the parties were agreeing that the Arbitration Act,
1996 should apply to the reference without qualification.

(e) Looked at in this light, the parties' express agreement that the 'seat' of
arbitration was to be Glasgow, Scotland must relate to the place in which the
parties agreed that the hearings should take place. However, by all the other
references the parties were agreeing that the curial law or law which governed the
arbitral proceedings establish that, prima facie and in the absence of agreement
otherwise, the selection of a place or seat for an arbitration will determine what
the curial law or 'lex fori' or 'lex arbitri’ will be, [we] consider that, where in
substance the parties agree that the laws of one country will govern and control a
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given arbitration, the place where the arbitration is to be heard will not dictate
what the governing or controlling law will be.

(f) In the context of this particular case, the fact that, as both parties seemed to
accept in front of me, the Scottish courts would have no real control or interest in
the arbitral proceedings other than in a criminal context, suggests that they can
not have intended that the arbitral proceedings were to be conducted as an
effectively 'delocalised' arbitration or in a 'transnational firmament', to borrow
Kerr, L.J.'s words in Naviera Amazonica.

(g) The CIMAR Rules are not inconsistent with my view. Their constant references
to the Arbitration Act, 1996 suggest that the parties at least envisaged the
possibility that the courts of England and Wales might play some part in policing
any arbitration. For instance, Rule 11.5 envisages something called 'the court'
becoming involved in securing compliance with a peremptory order of the
arbitrator. That would have to be the English court, in practice."

[105] In our opinion, Mr. Nariman has rightly relied upon the ratio in Braes of
Doune case . Learned senior counsel has rightly pointed out that unlike the
situation in Naviera Amazonica , in the present case all the three laws: (i) the law
governing the substantive contract; (ii) the law governing the agreement to
arbitrate and the performance of that agreement (iii) the law governing the
conduct of the arbitration are Indian. Learned senior counsel has rightly
submitted that the curial law of England would become applicable only if there
was clear designation of the seat in London. Since the parties have deliberately
chosen London as a venue, as a neutral place to hold the meetings of arbitration
only, it cannot be accepted that London is the seat of arbitration. We find merit
in the submission of Mr. Nariman that businessmen do not intend absurd
results. If seat is in London, then challenge to the award would also be in
London. But the parties having chosen Indian Arbitration Act, 1996 - Chapter III,
IV, V and VI; Section 11 would be applicable for appointment of arbitrator in case
the machinery for appointment of arbitrators agreed between the parties breaks
down. This would be so since the ratio laid down in Bhatia will apply, i.e., Part I
of the Indian Arbitration Act, 1996 would apply even though seat of arbitration is
not in India.

This position has been reversed in Balco, but only prospectively. Balco would
apply to the agreements on or after 6th September, 2012. Therefore, to interpret
that London has been designated as the seat would lead to absurd results.

[106] Learned senior counsel has rightly submitted that in fixing the seat in
India, the court would not be faced with the complications which were faced by
the English High Court in the Braes of Doune . In that case, the court
understood the designation of the seat to be in Glasgow as venue, on the strength
of the other factors intimately connecting the arbitration to England. If one has
regard to the factors connecting the dispute to India and the absence of any
factors connecting it to England, the only reasonable conclusion is that the
parties have chosen London, only as the venue of the arbitration. All the other
connecting factors would place the seat firmly in India.

[107] The submission made by Dr. Singhvi would only be worthy of acceptance
on the assumption that London is the seat. That would be to put the cart before
the horse. Surely, jurisdiction of the courts can not be rested upon unsure or
insecure foundations. If so, it will flounder with every gust of the wind from
different directions. Given the connection to India of the entire dispute between
the parties, it is difficult to accept that parties have agreed that the seat would be
London and that venue is only a misnomer. The parties having chosen the Indian
Arbitration Act, 1996 as the law governing the substantive contract, the
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agreement to arbitrate and the performance of the agreement and the law
governing the conduct of the arbitration; it would, therefore, in our opinion, be
vexatious and oppressive if Enercon GMBH is permitted to compel EIL to litigate
in England. This would unnecessarily give rise to the undesirable consequences
so pithily pointed by Lord Brandon and Lord Diplock in Abidin Vs. Daver., 1984
AC 398 It was to avoid such a situation that the High Court of England & Wales,
in Braes of Doune, construed a provision designating Glasgow in Scotland as the
seat of the arbitration as providing only for the venue of the arbitration.

[115] In Shashoua, such an expression was understood as seat instead of venue,
as the parties had agreed that the ICC Rules would apply to the arbitration
proceedings. In Shashoua, the ratio in Naviera and Braes Doune has been
followed. In this case, the Court was concerned with the construction of the
shareholders' agreement between the parties, which provided that "the venue of
the arbitration shall be London, United Kingdom". It provided that the arbitration
proceedings should be conducted in English in accordance with the ICC Rules
and that the governing law of the shareholders' agreement itself would be the law
of India. The claimants made an Application to the High Court in New Delhi
seeking interim measures of protection under Section 9 of the Indian Arbitration
Act, 1996, prior to the institution of arbitration proceedings. Following the
commencement of the arbitration, the defendant and the joint venture company
raised a challenge to the jurisdiction of the Arbitral Tribunal, which the panel
heard as a preliminary issue. The Tribunal rejected the jurisdictional objection.

[116] The Tribunal then made a costs award ordering the defendant to pay
$140,000 and 172,373.47. The English Court gave leave to the claimant to
enforce the costs award as a judgment. The defendant applied to the High Court
of Delhi under Section 34(2)(a)(iv) of the Arbitration Act, 1996 to set aside the
costs award. The claimant had obtained a charging order, which had been made
final, over the defendant's property in UK. The defendant applied to the Delhi
High Court for an order directing the claimants not to take any action to execute
the charging order, pending the final disposal of the Section 34 petition in Delhi
seeking to set aside the costs award. The defendant had sought unsuccessfully to
challenge the costs award in the Commercial Court under Section 68 and Section
69 of the English Arbitration Act, 1996 and to set aside the order giving leave to
enforce the award.

[131] This conclusion is reiterated in Paragraph 46 in the following words:-

"46. The proposition that when a choice of a particular law is made, the said
choice cannot be restricted to only a part of the Act or the substantive provision
of that Act only. The choice is in respect of all the substantive and curial law
provisions of the Act. The said proposition has been settled by judicial
pronouncements in the recent past ."

[134] In A Vs. B, 2007 1 LloydsRep 237 again the Court of Appeal in England
observed that:-

"..an agreement as to the seat of an arbitration is analogous to an exclusive
jurisdiction clause. Any claim for a remedy as to the validity of an existing
interim or final award is agreed to be made only in the courts of the place
designated as the seat of arbitration.”

[135] In our opinion, the conclusion reached by Justice Savant that the Courts in
England would have concurrent jurisdiction runs counter to the settled position
of law in India as well as in England and is, therefore, not sustainable. The
Courts in England have time and again reiterated that an agreement as to the
seat is analogous to an exclusive jurisdiction clause. This agreement of the
parties would include the determination by the court as to the intention of the
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parties. In the present case, Savant, J. having fixed the seat in India erred in
holding that the courts in India and England would exercise concurrent
jurisdiction. The natural forum for all remedies, in the facts of the present case,
is only India.

11. It is thus clear from the aforesaid judgment that there is a difference between
venue and seat and that merely because the arbitrator itself may choose to hold the arbitration
at a venue, which is different than the seat of the Arbitration where the court situate, it cannot be
said that Arbitrator has exercised jurisdiction not vested in it.

12. Adverting to the other contention of the petitioner that the amounts paid by him
from time to time have not been accounted and reflected in the statement of accounts by the
decree holder, I am afraid that these were the matters, which were required to be adjudicated
before the learned Arbitrator and are not open to challenge in the execution petition as the
executing court is bound by the decree/award of the Arbitrator and cannot go beyond it.

13. Having said so, I find no merit in the petition and the same is dismissed leaving
the parties to bear their own costs.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Arnab Chatterjee. ...Petitioner.
Versus
Joginder Thakur. ...Respondent.

CrMMO No. 304/2016
Decided on: 6.4. 2017

Negotiable Instruments Act, 1881- Section 138- A complaint was pending before the Court at
Theog when the judgment titled Dashrath Rupsingh Rathod vs. State of Maharashtra and
another(2014) 9 SCC 129 was delivered and it was held that a complaint can be filed before a
Court within whose jurisdiction drawee bank was located- the complaint was ordered to be
returned for presentation before the court having jurisdiction - complainant filed a fresh
complaint before the Court at Saket where drawee bank was situated - legislature amended
Negotiable Instruments Act and nullified the effect of judgment in Dashrath — the complaint was
transferred from Court at Saket to the Court at Theog — held that a new complaint was filed at
Saket and not the complaint which was returned by the Court at Theog- the complainant could
not have amended the complaint without seeking permission from the Court- it was not
permissible to file a fresh complaint- proceedings on the basis of the fresh complaint are void ab
initio — the Court at Theog directed to restore the original complaint and to proceed on the basis
of the same.(Para-9 to 22)

Cases referred:

Dashrath Rupsingh Rathod vs. State of Maharashtra and another, (2014) 9 SCC 129
Shamshad Begum (Smt) vs B. Mohammed, (2008) 13 SCC 77

K. Bhaskaran vs Sankaran Vaidhyan Balan and another, (1999) 7 SCC 510

Ambica Quarry Works v. State of Gujarat and others (1987) 1 SCC 213

Quinn v. Leathem (1901) AC 495

Krishena Kumar v. Union of India and others (1990) 4 SCC 207

State of Orissa v. Mohd. Illiyas (2006) 1 SCC 275

Islamic Academy of Education v. State of Karnataka (2003) 6 SCC 697,

Union of India v. Amrit Lal Manchanda and another (2004) 3 SCC 75
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Som Mittal v. Government of Karnataka (2008) 3 SCC 574
Arasmeta Captive Power Company Private Limited and another v. Lafarge India Private Limited
AIR 2014 SC 525

For the Petitioner: Mr. Nitin Mishra, Advocate.
For the Respondent: Mr. Subhash Sharma, Advocate.

The following judgment of the Court was delivered:

Justice Tarlok Singh Chauhan, Judge(oral):

The present petition emanates from the proceedings initiated by the complainant-
respondent against the petitioner under section 138 of the Negotiable Instruments Act (for short
‘Act’) pending before the learned Additional Chief Judicial Magistrate, Theog, District Shimla, H.P.

2. During the pendency of this complaint, a three Hon’ble Judges Bench of
Supreme Court in Dashrath Rupsingh Rathod vs. State of Maharashtra and another, (2014)
9 SCC 129 had with regard to place of filing of the complaint over ruled its earlier view in
Shamshad Begum (Smt)vs B. Mohammed, (2008) 13 SCC 77 and partly over ruled earlier view
in K. Bhaskaran vs Sankaran Vaidhyan Balan and another, (1999) 7 SCC 510 and held that
the place,situs or venue of judicial inquiry and trial of the offence under section 138 of the Act
must be restricted to where the drawee bank, is located.

3. It was further held that the territorial jurisdiction for filing of cheque dishonoured
complaint was restricted to the Court within whose territorial jurisdiction the offence was
committed, which is the location where the cheque is dishonoured, i.e. returned unpaid by the
bank by which it was drawn and, therefore, place of issuance or delivery of the statutory notice or
where the complainant chooses to present the cheque for encashment at his bank is not relevant
for the purposes of determining territorial jurisdiction for filing of cheque dishonoured
complaints. However, at the same time, in order to avoid hardship to the litigant, it was further
directed that in case the court lacked the territorial jurisdiction then the complaints so filed
should be returned to the complainants for filing the same before appropriate court, i.e. court
having territorial jurisdiction.

4. Accordingly, learned Magistrate vide order dated 10.10.2014 ordered the
complaint to be returned to the respondent alongwith documents and he was directed to file the
complaint before the competent court.

5. Admittedly, as per the complainant, the drawer bank was situate at Lajpat Nagar
and, therefore, the only court competent to try the same was the Saket Court, Delhi. However,
the respondent instead of presenting the complaint which had already been filed by him and
returned by the Court at Theog, filed a fresh complaint at Saket Court under sections 138, 142-B
and 117 of the Act read with section 357 of the of the Code of Criminal Procedure.

6. There is no denying the fact that there is a substantial difference not only
between the heading, facts and prayer of the complaint, but there is a substantial difference even
in the pre-summoning evidence on the fresh complaint instituted by the respondent.

7. For completion of facts, it would be necessary to observe that consequent upon
the amendment carried in the Negotiable Instruments Act, which virtually nullified the decision of
the Hon’ble Supreme Court in Dashrath Rupsingh Rathod’s case (supra), the fresh complaint
filed by the respondent at Saket Court was again transferred to the court of learned Additional
Chief Judicial Magistrate, Theog and is now pending adjudication.

8. In the given circumstances, the moot question is as to whether the respondent
could have instituted a fresh complaint at Saket, that too, without obtaining leave of the court.
The answer obviously is in the negative.
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9. Admittedly, it was only on account of the judgment rendered by the Hon’ble
Supreme Court in Dashrath Rupsingh Rathod’s case (supra) that the cases were ordered to be
returned to the complainants for being presented before a court having territorial jurisdiction,
meaning thereby no fresh right had been created in favour of either of the party and only the
place, situs or venue of the judicial inquiry and trial had been re-determined.

10. That apart, the complaint under the Act is governed and controlled by certain
inherit statutory limitations including period of limitation. Therefore, the action of the
respondent in amending the complaint without the leave of the court virtually amounts not only
to filling up a lacuna in the complaint, but would virtually amount to playing fraud with the
court.

11. However, Mr. Subhash Sharma, Advocate, at this stage would vehemently
contend that the Hon’ble Supreme Court in Dashrath Rupsingh Rathod’s case (supra) has
clearly given an option to the complainant to re-file the complaint and would heavily bank upon
the observations contained in para 22 of the judgment, which read thus:

D2, If such complaints are filed/refiled within thirty days of their return,
they shall be deemed to have been filed within the time prescribed by law, unless
the initial or prior filing was itself time barred.”

12. I am afraid that the contention of the respondent is not only fallacious but based
on a complete misreading of the aforesaid judgment. The expression “filed/re-filed” does not in
any manner indicate that the complaint can be re-filed after carrying out amendment, that too,
without leave of the court. It was only with a view to obviate and eradicate any legal
complications that the complaints including those where the respondents/accused have not been
properly served were ordered to be returned to the complainant for filing in the proper court in
consonance with the exposition of law laid down in Dashrath Rupsingh Rathod’s case (supra).
It was in this background that the Hon’ble Supreme Court observed that in case such complaints
are filed /re-filed within 30 days of the return, these shall be deemed to have been filed within the
time limit prescribed by the law unless the initial or prior complaint itself was time barred. The
expressions “filed /re-filed” have to be read in the context they are used and not otherwise.

13. Even otherwise, this is not the ratio of the judgment rendered by the Hon’ble
Supreme Court in Dashrath Rupsingh Rathod’s case (supra).

14. The Hon’ble Supreme Court in Ambica Quarry Works v. State of Gujarat and
others (1987) 1 SCC 213 has held that the ratio of any decision must be understood in the
background of the facts of that case. Relying on Quinn v. Leathem (1901) AC 495, it has been
held that the case is only an authority for what it actually decides, and not what logically follows
from it.

15. Lord Halsbury in the case of Quinn (supra) has ruled thus:-

«

..... there are two observations of a general character which I wish to make, and
one is to repeat what I have very often said before, that every judgment must be
read as applicable to the particular facts proved, or assumed to be proved, since
the generality of the expressions which may be found there are not intended to be
expositions of the whole law, but governed and qualified by the particular facts of
the case in which such expressions are to be found. The other is that a case is
only an authority for what it actually decides. I entirely deny that it can be
quoted for a proposition that may seem to follow logically from it. Such a mode of
reasoning assumes that the law is necessarily a logical code, whereas every
lawyer must acknowledge that the law is not always logical at all.” (Emphasis
supplied)

16. In Krishena Kumar v. Union of India and others (1990) 4 SCC 207, the
Constitution Bench, while dealing with the concept of ratio decidendi, has referred to Caledonian
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Railway Co. v. Walker’s Trustees (1882) 7 App Cas 259 :46 LT 826 (HL) and Quinn (supra) and
the observations made by Sir Frederick Pollock and thereafter proceeded to state as follows:-

“The ratio decidendi is the underlying principle, namely, the general reasons or
the general grounds upon which the decision is based on the test or abstract
from the specific peculiarities of the particular case which gives rise to the
decision. The ratio decidendi has to be ascertained by an analysis of the facts of
the case and the process of reasoning involving the major premise consisting of a
preexisting rule of law, either statutory or judge-made, and a minor premise
consisting of the material facts of the case under immediate consideration. If it is
not clear, it is not the duty of the court to spell it out with difficulty in order to be
bound by it. In the words of Halsbury (4th edn., Vol.26, para 573) “The concrete
decision alone is binding between the parties to it but it is the abstract ratio
decidendi, as ascertained on a consideration of the judgment in relation to the
subject matter of the decision, which alone has the force of law and which when
it is clear it is not part of a tribunal’s duty to spell out with difficulty a ratio
decidendi in order to bound by it, and it is always dangerous to take one or two
observations out of a long judgment and treat them as if they gave the ratio
decidendi of the case. If more reasons than one are given by a tribunal for its
judgment, all are taken as forming the ratio decidendi.” (Emphasis added)

17. In State of Orissa v. Mohd. Illiyas (2006) 1 SCC 275, it has been stated by the
Hon’ble Supreme Court thus:-

“12...... According to the well-settled theory of precedents, every decision contains
three basic postulates: (i) findings of material facts, direct and inferential. An
inferential finding of facts is the inference which the Judge draws from the direct,
or perceptible facts; (ii) statements of the principles of law applicable to the legal
problems disclosed by the facts; and (iii) judgment based on the combined effect
of the above. A decision is an authority for what it actually decides. What is of the
essence in a decision is its ratio and not every observation found therein nor
what logically flows from the various observations made in the judgment.”

18. In Islamic Academy of Education v. State of Karnataka (2003) 6 SCC 697,
the Hon’ble Supreme Court has made the following observations:-

“2.....The ratio decidendi of a judgment has to be found out only on reading the
entire judgment. Infact, the ratio of the judgment is what is set out in the
judgment itself. The answer to the question would necessarily have to be read in
the context of what is set out in the judgment and not in isolation. In case of any
doubt as regards any observations, reasons and principles, the other part of the
judgment has to be looked into. By reading a line here and there from the
judgment, one cannot find out the entire ratio decidendi of the judgment.”

19. Further, the judgments rendered by a court are not to be read as statutes. In
Union of India v. Amrit Lal Manchanda and another (2004) 3 SCC 75, it has been stated that
observations of courts are neither to be read as Euclid’s theorems nor as provisions of the statute
and that too taken out of their context. The observations must be read in the context in which
they appear to have been stated. To interpret words, phrases and provisions of a statute, it may
become necessary for judges to embark into lengthy discussions but the discussion is meant to
explain and not to define. Judges interpret statutes, they do not interpret judgments. They
interpret words of statutes; their words are not to be interpreted as statutes.

20. The Hon’ble Supreme Court in Som Mittal v. Government of Karnataka (2008)
3 SCC 574 observed that judgments are not to be construed as statutes. Nor words or phrases in
judgments to be interpreted like provisions of a statute. Some words used in a judgment should
be read and understood contextually and are not intended to be taken literally. Many a time a
judge uses a phrase or expression with the intention of emphasizing a point or accentuating a
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principle or even by way of a flourish of writing style. Ratio decidendi of a judgment is not to be
discerned from a stray word or phrase read in isolation. (See: Arasmeta Captive Power
Company Private Limited and another v. Lafarge India Private Limited AIR 2014 SC 525).

21. In view of the aforesaid discussion, this Court has no hesitation in concluding
that the amendments carried in the complaint by the respondent herein were totally
unauthorized and, therefore, the subsequent complaint filed at Saket Court is no complaint in the
eyes of law.

22. Consequently, any proceedings carried on this complaint are void ab initio and
without jurisdiction and are accordingly declared as such. Since the original complaint is already
on the docket of the trial Magistrate, he would restore the same to its original number and
thereafter proceed with it in accordance with law from the stage when the complaint was ordered
to be returned to the complainant vide order 10.10.2014. Since the complaint is pending
adjudication for the last more than three years, it is expected that the learned trial Magistrate
shall dispose of the same as expeditiously as possible and in no event later than 30.6.2017.

23. Petition is disposed of in the aforesaid terms, leaving the parties to bear their own
costs.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Secretary State Election Commission and others ....Petitioner.
Versus
Virender Kapil and another ....Respondent.

CMPMO No. 2 of 2015.
Date of Decision: 10th April, 2017.

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a civil suit for damages for
rejecting the nomination papers of plaintiff wrongly- an application for rejection of plaint was filed
on the ground that defendants enjoy immunity against the acts done by them in the performance
of their duties under Section 158(L) of H.P. Panchayati Raj Act, 1994- held that immunity is
regarding the receipt of nomination and will not cover the rejection of the nomination papers- no
statutory immunity is available regarding the rejection of nomination- petition dismissed.

(Para-2 and 3)

For the Petitioners: Ms. Nishi Goel, Advocate.

For Respondents No. 1: Mr. Ramakant Sharma, Senior Advocate with Mr. Basant
Thakur, Advocate.

For Respondent No.2: Mr. Vivek Singh Attri, Dy. A.G.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge (Oral)

Respondent No.l1 herein/plaintiff Virender Kapil instituted a suit against the
defendants/petitioners herein, for monetary damages comprised in a sum of Rs.15,00,500/ - only
arising from the purported statutory omissions besides breaches of official duty(ies) by defendant
No.3, in omissions/breaches whereof, other defendants vicariously recorded their participation
vis-a-vis the aforesaid co-defendant, statutory omissions/breaches whereof purportedly arose
from theirs illegally rejecting the nomination papers of the plaintiff/respondent No.1 herein on
account of his father holding government land as an encroacher, whereas, this Court while
deciding CWP No. 8497 of 2010 pronouncing therein qua the order of the Returning Officer
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concerned, whereupon, he rejected the nomination papers of the plaintiff/respondent No.1, on
the score qua his father unauthorisedly encroaching upon government land, conspicuously, when
thereupon, the plaintiff stood not rendered to fall within the ambit of the coinage “family”
occurring in Section 122 (1) (c) of the H.P. Panchayati Raj Act, thereupon, the apposite statutory
ill consequence(s) not warranting their befallment upon him, warranting hence theirs standing
quashed. In sequel thereto, the plaintiff/respondent No.1 herein was permitted to contest
election(s) to the post of Vice President (Up Pradhan), of G.P. Tatapani. However, he did not
succeed in the elections. Subsequent, to the pronouncement recorded by this Hon'ble Court in
CWP No. 8497 of 2010, pronouncement whereof attained finality, given the Hon'ble Apex Court on
standing seized with a SLP, as arose therefrom, dismissing the apposite SLP, whereafter, the
apposite civil suit stood instituted before the learned trial Court.

2. In the suit, instituted by the plaintiff/respondent No.1 herein against the
defendants, he claimed pecuniary damages from them, arising from theirs committing statutory
omission(s) besides breaches, comprised in the Returning Officer concerned while holding
vicarious consensus ad idem with other co-defendants, his illegally rejecting the nomination
papers of the plaintiff/respondent No.1 herein, whereunder he aspired to contest elections to the
post of Up Pradhan, Gram Panchayat, Tatapani. Subsequent to the institution of the suit
aforesaid against the co-defendants, the latter through an application constituted before the
learned trial Court under the provisions of Order 7, Rule 11 of the CPC, sought the rejection of
the plaint, on the score of the co-defendants holding statutory protection/immunity against theirs
standing subjected to criminal prosecution besides theirs standing clothed with a statutory
immunity against any rearing of any claim for damages against them, for any act or omission on
their part in the performance of official duties by them or theirs committing breaches thereto,
omissions/statutory breaches whereof stand imputed against them, reiteratedly, thereupon, they
espoused therein qua the suit of the plaintiff warranting its dismissal. The aforesaid application
stood dismissed by the learned trial Court. The co-defendants, on standing aggrieved, hence,
motion this Court for seeking reversal of the verdict pronounced thereon. For resolving the
aforesaid conundrum, it is apt to peruse the relevant provisions of Section 158 (L) of the H.P.
Panchayat Raj Act, provisions whereof read as under:

“Section 158-L- Breaches of Official duty in connection with election.- (1) if any
person to whom this section applies is without reasonable cause guilty of any act or
omission in breach of his official duty he shall be punishable with fine which may
extend to five hundred rupees.

(2) An offence punishable under sub-section (1) shall be cognizable.

(3) No suit or other legal proceedings shall lie against any such person for damages
in respect of any such act or omission as aforesaid.

(4) The persons to whom this section applies are the district election officers,
returning officers, assistant returning officers, presiding officers, polling officers and
any other person appointed to perform any duty in connection with the receipt of
nominations or withdrawal of candidatures or the recording or counting of votes at
an election; and the expression “official duty” shall for the purposes of this section
be construed accordingly, but shall not include duties imposed otherwise than by or
under this Act.”

A perusal of sub-section (4) whereof, explicitly affords a clincher for testing the signification borne
by the words “ breaches of his official duties” or any act or omission, of/by any of the categories
of the persons/officers/officials detailed therein, in categories whereof the co-defendants fall.
The apposite words occurring in sub-section (4) pointedly with utmost clarity pronounce qua the
category of officer(s), as detailed therein, standing appointed for performance of official duties in
connection with the receipt of nomination papers or withdrawal of candidature or the recording or
counting of votes polled at an election. An echoing occurs therein qua the signification borne by
expression “official duty” holding synonimity therewith besides gauging signification thereof
emanating on its standing read in tandem therewith. Consequently, any ascription qua the
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signification borne by the statutory coinage “receipt of nomination” is to stand disintered besides
is to ensue from the coinage borne by the expression “official duty”, in respect to breach whereof,
no suit is maintainable against any of the categories of officials elucidated in sub-section (4)
besides the aforesaid officers/officials are not thereupon amenable for facing criminal
prosecution. For gauging besides fathoming of the signification borne by the coinage “official
duty”, an allusion qua the preceding expression thereof is imperative, the expression preceding
thereof conspicuously unveils qua the category of officials/officers marked in sub-section (4),
standing pronounced therein qua theirs standing appointed to perform duties in connection with
the “receipt of nominations”, wherefrom the inevitable corollary is qua on the aforesaid duties
standing breached or not performed, would thereupon render the “officials/officers” concerned to
stand clothed with a statutory immunity against his/theirs facing criminal prosecution also
thereupon he/she/they would stand clothed with a statutory immunity against any suit for
damages standing filed thereagainst. However, the coinage “receipt of nomination” warrants
imputation of a signification qua the official/officer concerned standing obliged to on the aspirant
concerned tendering before him/them, his nomination papers, to hence receive them. The
aforestated signification borne by the coinage “receipt of nomination”, on refusal(s) whereof by
the officers/officials on its standing tendered therebefore, thereupon, the purported breach of the
apposite official duty by him/them would hence ensue, cannot stand extended to cover an order
made by the officers/officials concerned, whereupon, he/she/they reject(s) the apposite
nomination papers, after their standing scrutinized nor also it can tantamount to breach of
official duties nor also it can be held qua in respect thereto the apposite statutory immunities
being available to the official/officer concerned. Consequently, the statutory immunity as
claimed by the co-defendants is unaffordable vis-a-vis them, whereupon also they cannot seek
rejection of the plaint.

3. For the foregoing reasons, there is no merit in the instant petition and it is
dismissed accordingly. In sequel, the order impugned hereat is maintained and affirmed. The
parties are directed to appear before the learned trial Court on 27th May, 2017. All pending
applications also disposed of.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J. AND HON’BLE MR.
JUSTICE SANDEEP SHARMA, J.

Dr. Aarti Dhatwalia and others ...Petitioners
Versus
State of H.P. and others . ...Respondents.

CWP No. 581 of 2017 a/w CWP Nos.587, 600, 602, 610, 618,
625, 640, 666, 667 and 676 of 2017.

Reserved on: 11.4.2017.

Date of Decision : 12th April, 2017.

Constitution of India, 1950- Article 226- The State Government issued a P.G. policy for
pursuing P.G. (MD/MS) Degree/Diploma Courses within the State of H.P. for the academic
session 2017-2018, in which it was provided that incentive @ 10% would be given to the in
service G.D.O.s of the marks obtained in National Eligibility Entrance Test — PG (NEET-PG) for
each completed year of services in the area declared as difficult/remote/backwards as per the
notification — Medical Council of India framed Post Graduate Medical Education Regulation, 2000
and Regulation 9 provided that in determining the merit of in-service candidates incentives @
10% of the marks obtained for each year of service in remote and/or difficult areas upto the
maximum of 30% of the marks obtained in National Eligibility -cum- Entrance Test would be
given - held that Regulation 9 is a self-contained Code and the admissions have to be made
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strictly in accordance with the procedure prescribed therein- the term remote/difficult area is not
to be literally construed — some overlapping in the areas will not make the notification bad - the
Court cannot strike down a policy or decision taken by the Government merely because it feels
that another decision would have been fairer or more scientific or logical or wiser — the petitioners
have failed to show as to how the decision of the Government is arbitrary, irrational, capricious or
whimsical — some of the petitions partly allowed with a direction to count the entire service
rendered by the petitioners in remote/difficult areas on pro rata basis.(Para-9 to 34)

Cases referred:

State of Uttar Pradesh and others vs. Dinesh Singh Chauhan (2016) 9 SCC 749

State of Punjab and others versus Ram Lubhaya Bagga etc. etc. AIR 1998 SC 1703

Ram Singh Vijay Pal Singh and others versus State of U.P. and others (2007) 6 SCC 44

Villianur Iyarkkai Padukappu Maiyam versus Union of India and others (2009) 7 SCC 561

State of Kerala and another versus Peoples Union for Civil Liberties, Kerala State Unit and others
(2009) 8 SCC 46

Census Commissioner and others vs. R. Krishnamurthy (2015) 2 SCC 796

For the Petitioner(s) : M/s Sanjeev Bhushan, Satyen Vaidya, Mrs. Ranjana Parmar,
Senior Advocates, with M/s. Rajesh Kumar, Vivek Sharma,
Karan Singh Parmar, Anuj Gupta, M. L. Sharma, Surender
Sharma, Mohit Thakur and Naresh Kaul, Advocates.

For the respondents: Mr. Shrawan Dogra, Advocate General with Mr. Romesh Verma,
Mr. Rupinder Singh, Addl. Advocate Generals and Mr. Kush
Sharma, Dy. Advocate General, for the respondents-State.
Mr. B.C. Negi, Senior Advocate, with Mr. Raj Negi, Advocate, for
respondents No.3 in CWP Nos. 600 and 618 of 2017 and for
respondent No.5 in CWP No. 625 of 2017-Medical Council of
India.

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge
Since common question of law and facts arise for consideration in this batch of
writ petitions, the same were heard together and are disposed of by a common order.

2. All these writ petitions are directed against the notification issued by the State
Government on 20.3.2017 whereby the State Government in pursuance to the judgment rendered
by the Hon’ble Supreme Court in State of Uttar Pradesh and others vs. Dinesh Singh
Chauhan (2016) 9 SCC 749 issued PG Policy for pursuing PG (MD/MS) Degree/Diploma
Courses within the State of Himachal Pradesh under Medical Education Department w.e.f. the
academic session 2017-18, more particularly, insofar as it relates to Clause 1 (ii) thereof, which
declares for the purpose of incentive at the rate of 10% to the in-service GDOs of the marks
obtained in National Eligibility Entrance Test-PG (NEET-PG) for each completed year of service in
any of the area declared as difficult/remote/backwards as per the notifications enclosed as
Annexures A, B and C therewith.

3. However, before proceeding to deal with the issues on merit, it would be
necessary to give a brief background of the case.

4. The Medical Council of India with the previous sanction of the Central
Government had an exercise of power conferred by Section 33 read with Section 20 of the Indian
Medical Council Act, 1956 framed Postgraduate Medical Education Regulations, 2000 (hereinafter
referred to as ‘Regulation of 2000°), which were amended, from time to time, and we are presently
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concerned with Regulation 9 which was amended vide notification dated 15.2.2012 and same

reads as under:

“9, Procedure for selection of candidate for Postgraduate courses shall be
as follows:

(I) There shall be a single eligibility cum entrance examination namely ‘National
Eligibility-cum-Entrance Test for admission to Postgraduate Medical Courses’ in
each academic year. The superintendence, direction and control of National
Eligibility-cum-Entrance Test shall vest with National Board of Examinations under
overall supervision of the Ministry of Health & Family Welfare, Government of
India”

(I) 3% seats of the annual sanctioned intake capacity shall be filled up by
candidates with locomotory disability of lower limbs between 50% to 70%:

Provided that in case any seat in this 3% quota remains unfilled on
account of unavailability of candidates with locomotory disability of lower
limbs between 50% to 70% then any such unfilled seat in this 3% quota
shall be filled up by persons with locomotory disability of lower limbs
between 40% to 50% - before they are included in the annual sanctioned
seats for General Category candidates.

Provide further that this entire exercise shall be completed by each medical
college/ institution as per the statutory time schedule for admissions.

(1) In order to be eligible for admission to any postgraduate course in a
particular academic year, it shall be necessary for a candidate to obtain minimum
of marks at 50th percentile in ‘National Eligibility-cum-Entrance Test for
Postgraduate courses’ held for the said academic year. However, in respect of
candidates belonging to Scheduled Castes, Scheduled Tribes, Other Backward
Classes, the minimum marks shall be at 40th percentile. In respect of candidates
as provided in clause 9(II) above with locomotory disability of lower limbs, the
minimum marks shall be at 45th percentile. The percentile shall be determined on
the basis of highest marks secured in the All-India common merit list in ‘National
Eligibility-cum-Entrance Test’ for Postgraduate courses:

Provided when sufficient number of candidates in the respective categories
fail to secure minimum marks as prescribed in National Eligibility-cum-
Entrance Test held for any academic year for admission to Post Graduate
Courses, the Central Government in consultation with Medical Council of
India may at its discretion lower the minimum marks required for
admission to Post Graduate Course for candidates belonging to respective
categories and marks so lowered by the Central Government shall be
applicable for the said academic year only.

(IV). The reservation of seats in medical colleges/institutions for respective
categories shall be as per applicable laws prevailing in States/Union Territories.
An all India merit list as well as State-wise merit list of the eligible candidate shall
be prepared on the basis of the marks obtained in National Eligibility-cum-Entrance
Test and candidates shall be admitted to Post-graduate courses from the said merit
lists only:

Provided that in determining the merit of candidates who are in- service of
Government/ public authority, weightage in the marks may be given by the
Government/ Competent Authority as an incentive at the rate of 10% of the
marks obtained for each year of service in remote and/or difficult areas
upto the maximum of 30% of the marks obtained in National Eligibility-
cum Entrance Test, the remote and difficult areas shall be as defined by
State Government/ Competent authority from time to time.
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(V) No candidate who has failed to obtained the minimum eligibility marks as
prescribed in sub-clause (II) shall be admitted to any Postgraduate courses in the
said academic year.

(VI) In non-Governmental medical colleges/institutions, 50% (Fifty Per cent) of the
total seats shall be filled by State Government or the Authority appointed by them,
and the remaining 50% (Fifty Per Cent) of the seats shall be filled by the concerned
medical colleges/institutions on the basis of the merit list prepared as per the
marks obtained in National Eligibility-cum/Entrance Test.

(VI) 50% of the seats in Post Graduate Diploma Courses shall be reserved for
Medical Officers in the Government service, who have served for at least three
years in remote and/ or difficult areas. After acquiring the PG Diploma, the Medical
Officers shall serve for two more years in remote and/or difficult areas as defined
by State Government/ Competent authority from time to time.

(VIll) The Universities and other authorities concerned shall organize admission
process in such a way that teaching in postgraduate courses starts by 2nd May
and by 1st August for super specialty courses each year. For this purpose, they
shall follow the time schedule indicated in Appendix-III.

(IX) There shall be no admission of students in respect of any academic session
beyond 31st May for postgraduate courses and 30th September for super
speciality courses under any circumstances. The Universities shall not register any
student admitted beyond the said date.

(X) The Medical Council of India may direct, that any student identified as having
obtained admission after the last date for closure of admission be discharged from
the course of study, or any medical qualification granted to such a student shall
not be a recognized qualification for the purpose of the Indian Medical Council Act,
1956. The institution which grants admission to any student after the last date
specified for the same shall also be liable to face such action as may be prescribed
by MCI including surrender of seats equivalent to the extent of such admission
made from its sanctioned intake capacity for the succeeding academic year.”

5. The interpretation to be given to Regulation 9 including 9(IV) was subject matter
before the Hon’ble Supreme Court in Dinesh Singh Chauhan’s case (supra) wherein the Hon’ble
Supreme Court has categorically held that it remains no longer resintegra that Regulation 2000
including Regulation 9 is self contained Code laying down the procedure to be followed for
admission to the Postgraduate degree courses. Even the validity of Regulation 9 (4) was examined
by the Hon’ble Supreme Court and it was held that same was proper and reasonable and also
fulfilled the test of Article 14 of the Constitution being larger public interest.

6. Now, a crucial question which emerges for consideration is how far the
instructions issued by the State Government for admitting the students to the Postgraduate
decree courses are in conformity with the Regulation 9 (4).

7. It is vehemently argued by the petitioners that in absence of a clear decision
having being taken by the State Government identifying the difficult and remote areas, the
incentive cannot be extended on the basis of notification dated 20.3.2017 or on the basis of
Annexures A, B & C contained in the prospectus-cum-application form.

8. At the same time, it is urged that the State Government in terms of the
judgment in Dinesh Singh Chauhan’s case (supra) was required to make a declaration on the
basis of the decision taken at the highest level; and the same was to be applicable for all the
beneficial schemes of the State for such area and not limited to the matter of admission to the
Post Graduation Medical Courses, whereas, the respondents have blindly adopted the earlier
notifications and appended the same with the prospectus as Annexures A, B and C. It is further
averred that though the petitioners have no quarrel with the areas identified in Annexure A to be
remote and/or difficult areas, but insofar as the Annexures B and C are concerned, not only are
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the areas mentioned therein are overlapping, but that apart even many of the areas as
mentioned therein are neither backward and difficult areas and in many cases these areas cannot
even be termed to be rural.

9. An additional argument is raised that the manner in which the percentage of
marks to be awarded under Regulation 9 (IV) of the Regulations has not at all been specified by
the respondents. Therefore, the regulations deserve to be quashed and set aside. In addition
thereto, it is also averred that the mechanism as provided for in Dinesh Singh Chauhan’s case
(supra) was to apply prospectively and not from the Academic Sessions 2016-17. Lastly, in two of
the petitions, a grievance has been made that the experience being rendered in the
remote/difficult areas by the petitioners is not being counted on the pro-rata basis.

10. The respondents have filed their reply in CWP No.581 of 2017 and the same
stands adopted in all other cases. It is averred in the reply that the prospectus-cum-application
form for counseling has been issued strictly as per the policy of the State Government as notified
vide notification dated 20.03.2017 and the same in turn has been notified as per the judgment of
the Hon’ble Supreme Court in Dinesh Singh Chauhan’s case (supra). It is further averred that
in terms of the judgment of the Hon’ble Supreme Court, the State had been posited with the
discretion to notify the areas in the given State to be remote, tribal or difficult areas, which
declaration was made on the basis of the decision taken at the highest level and is applicable to
all beneficial schemes of the State for such areas and not limited to the matter of admissions to
Post Graduate Medical Courses. It is also averred that insofar as the overlapping of the area
declared as difficult/remote/tribal/backward of the State Government is concerned, the notified
policy itself contains a specific note that the areas mentioned in the three categories of the last
notifications i.e. Annexures A, B and C are not mutually exclusive and there may be overlaps and
further that though a particular General Duty Officer may be eligible under more than one
category, but his eligibility would be covered only under one of the categories.

We have heard the learned counsel for the parties and gone through the
material placed on record.

11. In order appreciate the controversy in issue, it would be apt to refer to the
relevant observations of the Hon’ble Supreme Court in Dinesh Singh Chauhan’s case (supra)
which read thus:-

“24. By now, it is well established that Regulation 9 is a self-contained Code
regarding the procedure to be followed for admissions to medical courses. It is also
well established that the State has no authority to enact any law muchless by
executive instructions that may undermine the procedure for admission to Post
Graduate Medical Courses enunciated by the Central Legislation and Regulations
framed thereunder, being a subject falling within the Entry 66 of List I to the
Seventh Schedule of the Constitution (See: Preeti Srivastava v.. State of M.P.(1999)
7 SCC 120. The procedure for selection of candidates for the Post Graduate Degree
Courses is one such area on which the Central Legislation and Regulations must
prevail.

25. Thus, we must first ascertain whether Regulation 9, as applicable to the case
on hand, envisages reservation of seats for in-service Medical Officers generally for
admission to Post Graduate “Degree” Courses. Regulation 9 is a composite
provision prescribing procedure for selection of candidates - both for Post Graduate
“Degree” as well as Post Graduate “Diploma” Courses.

25.1. Clause (I) of Regulation 9 mandates that there shall be a single National
Eligibility-cum- Entrance Test (hereinafter referred to as “NEET”) to be conducted
by the designated Authority.

25.2. Clause (II) provides for three per cent seats of the annual sanctioned intake
capacity to be earmarked for candidates with locomotory disability of lower limbs.
We are not concerned with this provision.


https://indiankanoon.org/doc/1095409/

32

25.3.Clause (III) provides for eligibility for admission to any Post Graduate Course
in a particular academic year.

25.4.Clause (IV) is the relevant provision. It provides for reservation of seats in
medical colleges/institutions for reserved categories as per applicable laws
prevailing in States/Union Territories. The reservation referred to in the opening
part of this clause is, obviously, with reference to reservation as per the
constitutional scheme (for Scheduled Caste, Scheduled Tribe or Other Backward
Class Candidates); and not for the in-service candidates or Medical Officers in
service. It further stipulates that All India merit list as well as State wise merit list
of the eligible candidates shall be prepared on the basis of the marks obtained in
the NEET and the admission to Post Graduate Courses in the concerned State shall
be as per the merit list only. Thus, it is a provision mandating admission of
candidates strictly as per the merit list of eligible candidates for the respective
medical courses in the State. This provision, however, contains a proviso. It
predicates that in determining the merit of candidates who are in-service of
Government or a public Authority, weightage in the marks may be given by the
Government/ Competent Authority as an incentive at the rate of 10% of the marks
obtained for each year of service in specified remote or difficult areas of the State
upto the maximum of 30% of the marks obtained in NEET. This provision even if
read liberally does not provide for reservation for in-service candidates, but only of
giving a weightage in the form of incentive marks as specified to the class of in-
service candidates (who have served in notified remote and difficult areas in the
State).

26 to 32... XXX XXX XXX

33. As aforesaid, the real effect of Regulation 9 is to assign specified marks
commensurate with the length of service rendered by the candidate in notified
remote and difficult areas in the State linked to the marks obtained in NEET. That
is a procedure prescribed in the Regulation for determining merit of the candidates
for admission to the Post Graduate “Degree” Courses for a single State. This serves
a dual purpose. Firstly, the fresh qualified Doctors will be attracted to opt for rural
service, as later they would stand a good chance to get admission to Post Graduate
“Degree” Courses of their choice. Secondly, the Rural Health Care Units run by the
Public Authority would be benefitted by Doctors willing to work in notified rural or
difficult areas in the State. In our view, a Regulation such as this subserves larger
public interest. Our view is reinforced from the dictum in Dr. Snehelata Patnaik
v.State of Orissa (1992) 2 SCC 26. The three Judges’ Bench by a speaking order
opined that giving incentive marks to in-service candidates is inexorable. It is
apposite to refer to the dictum in the said decision which reads thus: (SCC pp.26-
27, paras1-2)

“1. We have already dismissed the writ petition and special leave petitions
by our order dated December 5, 1991. We would however, like to make a
suggestion to the authorities for their consideration that some preference
might be given to in-service candidates who have done five years of rural
service. In the first place, it is possible that the facilities for keeping up
with the latest medical literature might not be available to such in- service
candidates and the nature of their work makes it difficult for them to
acquire knowledge about very recent medical research which the
candidates who have come after freshly passing their graduation
examination might have. Moreover, it might act as an incentive to doctors
who had done their graduation to do rural service for some time. Keeping
in mind the fact that the rural areas had suffered grievously for non-
availability of qualified doctors giving such incentive would be quite in
order. Learned counsel for the respondents has, however, drawn our
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attention to the decision of a Division Bench of two learned Judges of this
Court in Dr. Dinesh Kumar v. Motilal Nehru Medical College, (1986) 3 SCC
727. It has been observed there that merely by offering a weightage of 15
per cent to a doctor for three years’ rural service would not bring about a
migration of doctors from the urban to rural areas. They observed that if
you want to produce doctors who are MD or MS, particularly surgeons,
who are going to operate upon human beings, it is of utmost importance
that the selection should be based on merit. Learned Judges have gone on
to observe that no weightage should be given to a candidate for rural
service rendered by him so far as admissions to post-graduate courses are
concerned (see Dinesh Kumar case, SCC para 12 at page 741).

2. In our opinion, this observation certainly does not constitute the ratio of
the decision. The decision is in no way dependent upon these
observations. Moreover, those observations are in connection with all India
Selection and do not have equal force when applied to selection from a
single State. These observations, however, suggest that the weightage to
be given must be the bare minimum required to meet the situation. In these
circumstances, we are of the view that the authorities might well consider
giving weightage up to a maximum of 5 per cent of marks in favour of in-
service candidates who have done rural service for five years or more. The
actual percentage would certainly have to be left to the authorities. We
also clarify that these suggestions do not in any way confer any legal right
on in-service students who have done rural service nor do the suggestions
have any application to the selection of the students up to the end of this
year.” (emphasis supplied)

34. The crucial question to be examined in this case is: whether the norm specified
in Regulation 9 regarding incentive marks can be termed as excessive and
unreasonable? Regulation 9, as applicable, does not permit preparation of two
merit lists, as predicated in State of M.P. v. Gopal D.Tirthani (2003) 7 SCC 83 .
Regulation 9 is a complete Code. It prescribes the basis for determining the
eligibilities of the candidates including the method to be adopted for determining
the inter se merit, on the basis of one merit list of candidates appearing in the
same NEET including by giving commensurate weightage of marks to the in-service
candidates.

43. Presumably, realizing this position writ petition has been filed to challenge the
validity of proviso to Clause IV of Regulation 9. According to the writ petitioners, the
prospectus provided for 30% reservation in favour of in-service candidates for
admission to post- graduate medical courses. The application of Regulation 9
results in an absurd situation because of giving weightage to specified in-service
Medical Officers in the State. There is neither any committee set up nor guidelines
made as to which area can be notified as remote and difficult area. The power
vested in the State is an un-canalized power and disregards the settled position
that for consideration after the graduate level, merit should be the sole criteria.
Further, there is no nexus with the object sought to be achieved for providing
weightage to the extent of 10% of the marks obtained by the candidate in the
common competitive test and to the extent of maximum of 30% marks so obtained.

44. Dealing with this contention, we find that the setting in which the proviso to
Clause (IV) has been inserted is of some relevance. The State Governments across
the country are not in a position to provide health care facilities in remote and
difficult areas in the State for want of Doctors. In fact there is a proposal to make
one year service for MBBS students to apply for admission to Post Graduate
Courses, in remote and difficult areas as compulsory. That is kept on hold, as was
stated before the Rajya Sabha. The provision in the form of granting weightage of
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marks, therefore, was to give incentive to the in-service candidates and to attract
more graduates to join as Medical Officers in the State Health Care Sector. The
provision was first inserted in 2012. To determine the academic merit of
candidates, merely securing high marks in the NEET is not enough. The academic
merit of the candidate must also reckon the services rendered for the common or
public good. Having served in rural and difficult areas of the State for one year or
above, the incumbent having sacrificed his career by rendering services for
providing health care facilities in rural areas, deserve incentive marks to be
reckoned for determining merit. Notably, the State Government is posited with the
discretion to notify areas in the given State to be remote, tribal or difficult areas.
That declaration is made on the basis of decision taken at the highest level; and is
applicable for all the beneficial schemes of the State for such areas and not limited
to the matter of admissions to Post Graduate Medical Courses. Not even one
instance has been brought to our notice to show that some areas which are not
remote or difficult areas have been so notified. Suffice it to observe that the mere
hypothesis that the State Government may take an improper decision whilst
notifying the area as remote and difficult, cannot be the basis to hold that
Regulation 9 and in particular proviso to Clause (IV) is unreasonable. Considering
the above, the inescapable conclusion is that the procedure evolved in Regulation 9
in general and the proviso to Clause (IV) in particular is just, proper and reasonable
and also fulfill the test of Article 14 of the Constitution, being in larger public
interest.”

12. It would be evidently clear from a perusal of the aforesaid extracted portion that
regulation 9 of the regulations has been held to be a self-contained code and the admissions to
the Medical Courses have to be made strictly in accordance with the procedure prescribed
therein. Indisputably, the present scheme of regulations do not provide for reservation to the in-
service candidates in Post Graduate Degree Courses and the same only postulates giving
weightage of marks to the “specified in-service candidates” who have worked in notified remote
and/or difficult areas in the State, both for the Post Graduate Degree Courses as also Post
Graduate Diploma Courses. It is also evidently clear that the proviso added to the Clause 4 of
Regulation 9 further envisages that while determining merit of the candidates, who are in-service
of government/public authority, weightage in marks has to be given as incentive @ 10% of the
marks obtained for each year of the service in remote and/or difficult areas upto 30% of the
marks obtained in NEET Examination. As regards question as to which is the difficult areas, the
same has been left open for the State Government/competent authority to define from time to
time with a rider that the declaration is made on the basis of decision taken at the highest level;
and is applicable for all the beneficial schemes of the State for such areas and not limited to the
matter of admissions to Post Graduate Medical Courses.

13. Adverting to the facts of the case, learned counsel for the petitioners would
vehemently argue that once the Hon’ble Supreme Court has categorically held the regulation 9 to
be a self-contained code, then the expression therein has to be strictly construed. It is vehemently
argued that the expressions used in regulation 9(IV) are limited or rather are confined to
“difficult, and/or remote areas” and not to any other areas like hard, difficult etc.

14. We are afraid that keeping in view the avowed and laudable object of the
regulations, such a hyper construction is not permissible. What is the object of having such a
provision has clearly been underlined by the Hon’ble Supreme Court in its judgment in Dinesh
Singh Chauhan’s case in paras 30 to 33 (supra) wherein it has been categorically held that the
imperative of giving some incentive marks to doctors working in the State in the notified areas
cannot be under-scored for the concentration of doctors is in urban areas, whereas, the rural
areas are neglected.

15. Now, further question as to whether the expression “remote and difficult areas’
are to be literally construed, the answer as observed would be in the negative for the simple
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reason that while construing these provisions in Dinesh Singh Chauhan’s case (supra), the
Hon’ble Supreme Court itself has used varied expressions like remote, difficult, rural, tribal etc.

16. Now, adverting to the notification dated 20.03.2017 and the Annexures B and C
appended with the prospectus, it would be noticed that these notifications have been issued at
the highest level by different departments of the Government and are applicable to all beneficial
schemes of the State Government for such area and are not at all limited to the matter of
admissions to the Post Graduate Medical Courses. Though, an attempt has been made to
vehemently canvass that the notification B which is in continuation of the already existing
notification dated 18.11.2015 was infact issued with regard to admission. However, a perusal of
the earlier notifications dated 09.12.2011, 02.04.2013, 30.09.2013 in continuation whereof this
notification dated 18.11.2015 has been issued completely belies and contradicts the stand of the
petitioners and these notifications were infact not issued for the purpose of admission alone.

17. As regards the other contention of the petitioners that these notifications, i.e.
Annexures ‘B’ and ‘C include areas, which are overlapping, we really find no merit in the same, as
the overlapping is inconsequential. Even otherwise it stands clarified in the prospectus itself that
there could be overlapping and the eligibility would only be considered under one category, as is
evidently clear from the notification dated 20.3.2017 wherein note appended to Clause 1 (C) reads
thus:

“The areas mentioned in the above three categories of letters/notifications are not
mutually exclusive and there may be overlaps.

Though a particular General Duty Officer (GDO) may be eligible under
more than one category mentioned supra but it is sufficient if his/his eligibility is
covered in any one of the category”.

18. That apart, there is bound to be overlapping of areas since the notifications
(Annexures ‘B’ and ‘C’) have been issued by different Departments of the Government for different
purposes and are applicable for beneficial schemes of the State for such areas and not limited to
the matter of admissions to Post-Graduate courses.

19. In addition to the above, we really do not find that there can by any
literally /dictionary meaning of remote and difficult’, which can be borrowed and it is always open
for the State Government to take its decision in identifying such areas where the doctors are not
temperamentally inclined to go and render their services.

20. Above all, it is for the State Government to take its decision in identifying the
remote and difficult areas irrespective of the nomenclature and such decisions are not open to
judicial review or scrutiny unless there is impeachable evidence on record in rebuttal to revisit
the decision of the State Government.

21. Notably, the petitioners have not placed on record any such material whereby
this Court can be persuaded to have a re-look or revisit the decision of the State Government.

22. It is more than settled that so long as the decision of the Government is not
actuated with any malice or is not an outcome of arbitrary and whimsical act, the same should
not be interfered by the Court of law under Article 226 of the Constitution of India.

23. It cannot be disputed that when the Government forms a policy, it is based upon
number of circumstances on facts, law including constraints based on its resources. It is also
based upon expert opinion. It would be dangerous if Court is asked to test the utility, beneficial
effect of the policy or its appraisal based on facts set out on affidavit. The Court would dissuade
itself from entering into this realm which belongs to the executive (Refer: State of Punjab and
others versus Ram Lubhaya Bagga etc. etc. AIR 1998 SC 1703).

24. It is well settled that the Court cannot strike down a policy on decision taken by
the Government merely because it feels that another decision would have been fairer and more
scientific or logical or wiser. The wisdom and advisability of the policies are ordinarily not
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amenable to judicial review unless the policies are contrary to statutory or constitutional
provision or arbitrary or irrational or an abuse of power. (See: Ram Singh Vijay Pal Singh and
others versus State of U.P. and others (2007) 6 SCC 44, Villianur Iyarkkai Padukappu
Maiyam versus Union of India and others (2009) 7 SCC 561, State of Kerala and another
versus Peoples Union for Civil Liberties, Kerala State Unit and others (2009) 8 SCC 46.

25. The scope of judicial review and its exclusion was a subject matter of a recent
decision by three Judges of the Hon’ble Supreme Court in Census Commissioner and others vs.
R. Krishnamurthy (2015) 2 SCC 796 and it was held that it is not within the domain of Courts
to embark upon enquiry as to whether particular public policy is wise and acceptable or whether
better policy could be evolved, Court can only interfere if the policy framed is absolutely
capricious or not informed by reasons or totally arbitrary and founded on ipse dixit offending
Article 14. It was held as under:

“23. The centripodal question that emanates for consideration is whether the
High Court could have issued such a mandamus commanding the appellant to
carry out a census in a particular manner.

24. The High Court has tried to inject the concept of social justice to fructify its
direction. It is evincible that the said direction has been issued without any
deliberation and being oblivious of the principle that the courts on very rare
occasion, in exercise of powers of judicial review, would interfere with a policy
decision.

25. Interference with the policy decision and issue of a mandamus to frame a
policy in a particular manner are absolutely different. The Act has conferred
power on the Central Government to issue Notification regarding the manner in
which the census has to be carried out and the Central Government has issued
Notifications, and the competent authority has issued directions. It is not within
the domain of the Court to legislate. The courts do interpret the law and in such
interpretation certain creative process is involved. The courts have the
jurisdiction to declare the law as unconstitutional. That too, where it is called for.
The court may also fill up the gaps in certain spheres applying the doctrine of
constitutional silence or abeyance. But, the courts are not to plunge into policy
making by adding something to the policy by way of issuing a writ of mandamus.
There the judicial restraint is called for remembering what we have stated in the
beginning. The courts are required to understand the policy decisions framed by
the Executive. If a policy decision or a Notification is arbitrary, it may invite the
frown of Article 14 of the Constitution. But when the Notification was not under
assail and the same is in consonance with the Act, it is really unfathomable how
the High Court could issue directions as to the manner in which a census would
be carried out by adding certain aspects. It is, in fact, issuance of a direction for
framing a policy in a specific manner.

26. In this context, we may refer to a three-Judge Bench decision in Suresh Seth
V. Commr., Indore Municipal Corporation, (2005) 13 SCC 287 wherein a prayer
was made before this Court to issue directions for appropriate amendment in the
M.P. Municipal Corporation Act, 1956 so that a person may be debarred from
simultaneously holding two elected offices, namely, that of a Member of the
Legislative Assembly and also of a Mayor of a Municipal Corporation. Repelling
the said submission, the Court held: (SCC pp. 288-89, para 5)

ST In our opinion, this is a matter of policy for the elected representatives of
people to decide and no direction in this regard can be issued by the Court. That
apart this Court cannot issue any direction to the legislature to make any
particular kind of enactment. Under out constitutional scheme Parliament and
Legislative Assemblies exercise sovereign power to enact laws and no outside
power or authority can issue a direction to enact a particular piece of legislation.
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In Supreme Court Employees’ Welfare Assn. v. Union of India (1989) 4 SCC 187
(SCC para 51) it has been held that no court can direct a legislature to enact a
particular law. Similarly, when an executive authority exercises a legislative
power by way of a subordinate legislation pursuant to the delegated authority of
a legislature, such executive authority cannot be asked to enact a law which it
has been empowered to do under the delegated legislative authority. This view
has been reiterated in state of J & K v A.R. Zakki, 1992 Supp (1) SCC 548. In
A K. Roy v. Union of India, (1982) 1 SCC 271, it was held that no mandamus can
be issued to enforce an Act which has been passed by the legislature.”

27. At this juncture, we may refer to certain authorities about the justification in
interference with the policy framed by the Government. It needs no special
emphasis to state that interference with the policy, though is permissible in law,
yet the policy has to be scrutinized with ample circumspection.

28. In N.D. Jayal and Anr. V. Union of India & Ors.(2004) 9 SCC 362, the Court
has observed that in the matters of policy, when the Government takes a decision
bearing in mind several aspects, the Court should not interfere with the same. In
Narmada Bachao Andolan V. Union of India (2000) 10 SCC 664, it has been held
thus: (SCC p. 762, para 229) “

229. “It is now well settled that the courts, in the exercise of their jurisdiction,
will not transgress into the field of policy decision. Whether to have an
infrastructural project or not and what is the type of project to be undertaken
and how it has to be executed, are part of policy-making process and the courts
are ill-equipped to adjudicate on a policy decision so undertaken. The court, no
doubt, has a duty to see that in the undertaking of a decision, no law is violated
and people’s fundamental rights are not transgressed upon except to the extent
permissible under the Constitution.”

29. In this context, it is fruitful to refer to the authority in Rusom Cavasiee
Cooper V. Union of India, (1970) 1 SCC 248, wherein it has been expressed thus:
(SCC p. 294, para 63)

“63....It is again not for this Court to consider the relative merits of the different
political theories or economic policies... This Court has the power to strike down
a law on the ground of want of authority, but the Court will not sit in appeal over
the policy of Parliament in enacting a law”.

30. In Premium Granites V. State of Tamil Nadu, (1994) 2 SCC 691 while dealing
with the power of the courts in interfering with the policy decision, the Court has
ruled that: (SCC p.715, para 54)

“54. it is not the domain of the court to embark upon unchartered ocean of
public policy in an exercise to consider as to whether a particular public policy is
wise or a better public policy could be evolved. Such exercise must be left to the
discretion of the executive and legislative authorities as the case may be. The
court is called upon to consider the validity of a public policy only when a
challenge is made that such policy decision infringes fundamental rights
guaranteed by the Constitution of India or any other statutory right.”

31. In M.P. Oil Extraction and Anr. V. State of M.P. & Ors.(1997) 7 SCC 592, a
two-Judge Bench opined that: (SCC p. 611, para 41)

“41l........ The executive authority of the State must be held to be within its
competence to frame a policy for the administration of the State. Unless the
policy framed is absolutely capricious and, not being informed by any reason
whatsoever, can be clearly held to be arbitrary and founded on mere ipse dixit of
the executive functionaries thereby offending Article 14 of the Constitution or
such policy offends other constitutional provisions or comes into conflict with
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any statutory provision, the Court cannot and should not outstep its limit and
tinker with the policy decision of the executive functionary of the State.”

32. In State of M.P. V. Narmada Bachao Andolan & Anr.(2011) 7 SCC 639, after
referring to the State of Punjab V. Ram Lubhaya Bagga (1998) 4 SCC 117 , the
Court ruled thus: (SCC pp. 670-71, para 36)

“36. The Court cannot strike down a policy decision taken by the Government
merely because it feels that another decision would have been fairer or more
scientific or logical or wiser. The wisdom and advisability of the policies are
ordinarily not amenable to judicial review unless the policies [piclare contrary to
statutory or constitutional provisions or arbitrary or irrational or an abuse of
power. (See Ram Singh Vijay Pal Singh v. State of U.P., (2007) 6 SCC 44,
Villianur Iyarkkai Padukappu Maiyam v. Union of India, (2009) 7 SCC 561 and
State of Kerala v. Peoples Union for Civil Liberties, (2009) 8 SCC 46.)”

33. from the aforesaid pronouncement of law, it is clear as noon day that it is not
within the domain of the courts to embark upon an enquiry as to whether a
particular public policy is wise and acceptable or whether a better policy could be
evolved. The court can only interfere if the policy framed is absolutely capricious
or not informed by reasons or totally arbitrary and founded ipse dixit offending
the basic requirement of Article 14 of the Constitution. In certain matters, as
often said, there can be opinions and opinions but the Court is not expected to
sit as an appellate authority on an opinion.”

Notably, scope of judicial review was yet again subject matter of a very recent

decision rendered by the Hon’ble Supreme Court in Center for Public Interest Litigation Vs.
Union of India W.P.(C) No. 382 of 2014, decided on 8.4.2016, wherein the spectrum usage
charges granted to various telecom companies by the Government of India was questioned and it
was held that unless a policy decision was found to be arbitrary, based on irrelevant
considerations or malafide or against statutory provisions, the same does not call for any
interference by the Court in exercise of powers of judicial review. It is apt to reproduce the
following observations:-

“19. Such a policy decision, when not found to be arbitrary or based on irrelevant
considerations or mala fide or against any statutory provisions, does not call for any
interference by the Courts in exercise of power of judicial review. This principle of law is
ingrained in stone which is stated and restated time and again by this Court on
numerous occasions. In Jal Mahal Resorts (P) Ltd. v. K.P. Sharma, 2014 8 SCC 804, the
Court underlined the principle in the following manner:

116. From this, it is clear that although the courts are expected very often to
enter into the technical and administrative aspects of the matter, it has its own
limitations and in consonance with the theory and principle of separation of
powers, reliance at least to some extent to the decisions of the State authorities,
specially if it is based on the opinion of the experts reflected from the project
report prepared by the technocrats, accepted by the entire hierarchy of the State
administration, acknowledged, accepted and approved by one Government after
the other, will have to be given due credence and weightage. In spite of this if the
court chooses to overrule the correctness of such administrative decision and
merits of the view of the entire body including the administrative, technical and
financial experts by taking note of hair splitting submissions at the instance of a
PIL petitioner without any evidence in support thereof, the PIL petitioners shall
have to be put to strict proof and cannot be allowed to function as an
extraordinary and extra-judicial ombudsmen questioning the entire exercise
undertaken by an extensive body which include administrators, technocrats and
financial experts. In our considered view, this might lead to a friction if not
collision among the three organs of the State and would affect the principle of
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governance ingrained in the theory of separation of powers. In fact, this Court in
M.P. Oil Extraction v. State of M.P., (1997) 7 SCC 592 at p. 611 has
unequivocally observed that:

“41. The power of judicial review of the executive and legislative action
must be kept within the bounds of constitutional scheme so that there may not
be any occasion to entertain misgivings about the role of judiciary in outstepping
its limit by unwarranted judicial activism being very often talked of in these days.
The democratic set-up to which the polity is so deeply committed cannot function
properly unless each of the three organs appreciate the need for mutual respect
and supremacy in their respective fields.”

117. However, we hasten to add and do not wish to be misunderstood so as to
infer that howsoever gross or abusive may be an administrative action or a decision
which is writ large on a particular activity at the instance of the State or any other
authority connected with it, the Court should remain a passive, inactive and a silent
spectator. What is sought to be emphasised is that there has to be a boundary line or the
proverbial laxman rekha while examining the correctness of an administrative decision
taken by the State or a central authority after due deliberation and diligence which do not
reflect arbitrariness or illegality in its decision and execution. If such equilibrium in the
matter of governance gets disturbed, development is bound to be slowed down and
disturbed specially in an age of economic liberalization wherein global players are also
involved as per policy decision.”

20. Minimal interference is called for by the Courts, in exercise of judicial review
of a Government policy when the said policy is the outcome of deliberations of the
technical experts in the fields inasmuch as Courts are not well-equipped to fathom into
such domain which is left to the discretion of the execution. It was beautifully explained
by the Court in Narmada Bachao Andolan v. Union of India, (2000) 10 SCC 664 and
reiterated in Federation of Railway Officers Assn. v. Union of India (2003) 4 SCC 289 in
the following words:

“12. In examining a question of this nature where a policy is evolved by
the Government judicial review thereof is limited. When policy according to which
or the purpose for which discretion is to be exercised is clearly expressed in the
statute, it cannot be said to be an unrestricted discretion. On matters affecting
policy and requiring technical expertise the court would leave the matter for
decision of those who are qualified to address the issues. Unless the policy or
action is inconsistent with the Constitution and the laws or arbitrary or irrational
or abuse of power, the court will not interfere with such matters.”

21. Limits of the judicial review were again reiterated, pointing out the same
position by the Courts in England, in the case of G. Sundarrajan v. Union of India[6] in
the following manner: 15.1. Lord MacNaughten in Vacher & Sons Ltd. v. London Society
of Compositors (1913 AC 107: (1911-13) All ER Rep 241 (HL) has stated:

«

. Some people may think the policy of the Act unwise and even
dangerous to the community. But a judicial tribunal has nothing to do with the
policy of any Act which it may be called upon to interpret. That may be a matter
for private judgment. The duty of the court, and its only duty, is to expound the
language of the Act in accordance with the settled rules of construction.”

15.2. In Council of Civil Service Unions v. Minister for the Civil Service
(1985 AC 374, it was held that it is not for the courts to determine whether a
particular policy or particular decision taken in fulfilment of that policy are fair.
They are concerned only with the manner in which those decisions have been
taken, if that manner is unfair, the decision will be tainted with what Lord
Diplock labels as “procedural impropriety.”
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15.3 This Court in M.P. Oil Extraction v. State of M.P. (1997) 7 SCC 592
held that unless the policy framed is absolutely capricious, unreasonable and
arbitrary and based on mere ipse dixit of the executive authority or is invalid in
constitutional or statutory mandate, court's interference is not called for.

15.4 Reference may also be made of the judgments of this Court in Ugar
Sugar Works Ltd. v. Delhi Admn. (2001) 3 SCC 635, Dhampur Sugar (Kashipur)
Ltd. v. State of Uttaranchal (2007) 8 SCC 418 and Delhi Bar Assn. v. Union of
India (2008) 13 SCC 628.

15.5. We are, therefore, firmly of the opinion that we cannot sit in
judgment over the decision taken by the Government of India, NPCIL, etc. for
setting up of KKNPP at Kudankulam in view of the Indo-Russian Agreement.”

22. When it comes to the judicial review of economic policy, the Courts are more
conservative as such economic policies are generally formulated by experts. Way back in
the year 1978, a Bench of seven Judges of this Court in Prag Ice & Oil Mills v. Union of
India and Nav Bharat Oil Mills v. Union of India, (1978) 3 SCC 459 carved out this
principle in the following terms:

“We have listened to long arguments directed at showing us that
producers and sellers of oil in various parts of the country will suffer so that they
would give up producing or dealing in mustard oil. It was urged that this would,
quite naturally, have its repercussions on consumers for whom mustard oil will
become even more scarce than ever ultimately. We do not think that it is the
function of this Court or of any court to sit in judgment over such matters of
economic policy as must necessarily be left to the government of the day to
decide. Many of them, as a measure of price fixation must necessarily be, are
matters of prediction of ultimate results on which even experts can seriously err
and doubtlessly differ. Courts can certainly not be expected to decide them
without even the aid of experts.

23. Taking aid from the aforesaid observations of the Constitution Bench, the
Court reiterated the words of caution in Peerless General Finance and Investment Co.
Limited v. Reserve Bank of India, (1992) 2 SCC 343 with the following utterance:

“31. The function of the court is to see that lawful authority is not
abused but not to appropriate to itself the task entrusted to that authority. It is
well settled that a public body invested with statutory powers must take care not
to exceed or abuse its power. It must keep within the limits of the authority
committed to it. It must act in good faith and it must act reasonably. Courts are
not to interfere with economic policy which is the function of experts. It is not the
function of the courts to sit in judgment over matters of economic policy and it
must necessarily be left to the expert bodies. In such matters even experts can
seriously and doubtlessly differ. Courts cannot be expected to decide them
without even the aid of experts.

24. It cannot be doubted that the primary and central purpose of judicial review
of the administrative action is to promote good administration. It is to ensure that
administrative bodies act efficiently and honestly to promote the public good. They
should operate in a fair, transparent, and unbiased fashion, keeping in forefront the
public interest. To ensure that aforesaid dominant objectives are achieved, this Court has
added new dimension to the contours of judicial review and it has undergone tremendous
change in recent years. The scope of judicial review has expanded radically and it now
extends well beyond the sphere of statutory powers to include diverse forms of 'public'
power in response to the changing architecture of the Government. (See : Administrative
Law: Text and Materials (4th Edition) by Beatson, Matthews, and Elliott) Thus, not only
has judicial review grown wider in scope; its intensity has also increased.
Notwithstanding the same,
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“it is, however, central to received perceptions of judicial review that
courts may not interfere with exercise of discretion merely because they disagree
with the decision or action in question; instead, courts intervene only if some
specific fault can be established for example, if the decision was reached
procedurally unfair.

25. The raison d'etre of discretionary power is that it promotes decision maker to
respond appropriately to the demands of particular situation. When the decision making
is policy based judicial approach to interfere with such decision making becomes
narrower. In such cases, in the first instance, it is to be examined as to whether policy in
question is contrary to any statutory provisions or is discriminatory/arbitrary or based
on irrelevant considerations. If the particular policy satisfies these parameters and is held
to be valid, then the only question to be examined is as to whether the decision in
question is in conformity with the said policy.”

27. It would be noticed that though there may be certain sections of Medical Officers
which may not subscribe and approve the decision of the Government, but the same cannot be
nullified on this ground alone and this Court would only interfere with such decision if the
petitioners can carve out a case falling within the well settled parameters of law relating to
judicial review.

28. The petitioners have failed to point out as to how and in what manner the
impugned decision of the Government is either arbitrary, irrational, much less, capricious or
whimsical. They have further failed to point out that the decision is either arbitrary or based on
irrelevant consideration or is malafide or against any statutory provisions, thus calling for no
interference.

29. As regards one of the contentions raised by the petitioners that there is no
mechanism as to how the percentage of marks under Regulation 9 (IV) is to be worked out, we
find the said contention to be meritless as the mechanism for the same is already provided in
Regulation 9 itself.

30. As regards the other contention of the petitioners that the procedure prescribed
in Regulation 9 was to apply prospectively and could not be made applicable to this academic
session. Suffice it to say that the Hon’ble Supreme Court has specifically directed the admission
process as laid down in the case to be followed from the academic year 2016-17 and onwards, as
would be evident from para 46 of the judgment, relevant observation whereof read thus:

“46...... In the peculiar facts on hand, we may instead mould the relief in the
appeals before us by directing all concerned to follow the admission process for
Academic Year 2016-17 and onwards strictly in conformity with the Regulations
in force, governing the procedure for selection of candidates for Post Graduate
Medical Degree Courses and including determination of relative merit of the
candidates who had appeared in NEET by giving weightage of incentive marks to
eligible in-service candidates.”

31. Lastly, adverting to the contention raised by the petitioners in CWP No. 625 of
2017 and 667 of 2017 that the weightage as provided under Regulation 9 (IV) should be
considered on pro rata basis commensurate with the actual length of service rendered in the
remote/difficult areas, we feel inclined to accept the said submission.

32. The Hon’ble Supreme Court in Dinesh Singh Chauhan’s case (supra) has in
paragraph 35, (as extracted above), clearly observed that the proviso appended to the Regulation
prescribes the measure in giving incentive marks to the in-service candidates, who have worked
in notified remote and difficult areas in the State. Once that be the position, we really see no
reason why the experience gained by the in-service candidate should only be calculated and
rounded off in years and the services rendered in days and months should be totally written off.
We really see no nexus and are even otherwise of the considered opinion that such interpretation
would not only be harsh and oppressive but would be contrary to the provisions, more
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particularly, when it cannot be denied that the in-service candidate has no say in the matters of
his postings and transfers and is bound to abide by the same or else face disciplinary proceedings
or any other coercive or punitive action.

33. On the pointed query of the Court, it was informed by the learned Advocate
General that the allocation of marks for weightage, as per the proviso, would only be either 10%,
20% or would be 30% and in no case can a candidate be awarded any marks between the said
range. We really find this to be illogical and contrary to the spirit of the Regulation, which clearly
provides for the proviso, as being a measure to giving incentive marks to the in-service
candidates, who have worked in the notified remote and difficult areas of the State. For example,
in Dr. Sohil Sharma’s case, the petitioner has worked in the remote/difficult area for 2 years
and 357 days and according to the respondents, he would be only entitled to 2 years weightage
ignoring his service of 357 days in the 3rd year, which is short only by a week. Such
interpretation would not only be absurd but would be harsh and oppressive defeating the very
awed object of the Regulation.

34. Having said so, we find no merit in these petitions, except CWP Nos. 625 of 2017
and 667 of 2017, and the same are accordingly dismissed. In so far as CWP Nos. 625 of 2017
and 667 of 2017 are concerned, the same are partly allowed by directing the respondents to
count the entire services rendered by these petitioners in remote/difficult areas on pro rata basis
for the purpose of availing benefit of Regulation 9 (IV).

35. All the petitions are disposed of in the aforesaid terms, leaving the parties to bear
their own costs.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Sauju deceased through his LRs. Nirmal Kashyap and others.  ...... Appellants.
Versus
Gulab Singh & ors. . Respondents.

RSA No. 181 of 2002.
Decided on: 12.4.2017.

Specific Relief Act, 1963- Section 34- Plaintiffs claimed to be the exclusive owner in possession
of the suit land to the exclusion of their brother M, the predecessor-in-interest of the defendants-
they pleaded that D was the previous owner who had mortgaged the land with the plaintiffs and
thereafter sold the same orally to them - entries were wrongly recorded in favour of M- the
defendants pleaded that the land was purchased from the joint family funds — M was the member
of joint family — the suit was decreed by the Trial Court- an appeal was preferred, which was
allowed- held in second appeal that D was not examined — plaintiffs did not appear in the witness
box and an adverse inference has to be drawn against them -the plea of the defendants is
corroborated by revenue entries — the Appellate Court had rightly reversed the decree of the Trial
Court — appeal dismissed.(Para-17 to27)

For the appellant(s): Mr. J.L.Kashyap, Advocate.
For the respondents: Mr. Ramakant Sharma, Sr.Advocate with Mr. Basant Thakur, Advocate.

The following judgment of the Court was delivered:

Justice Dharam Chand Chaudhary, J (Oral).

This judgment shall dispose of the present appeal and also an application under
Order 41 Rule 27 CPC registered as CMP No. 193 of 2012. As a matter of fact, the appeal was
initially disposed of vide judgment dated 5.6.2015. Since an application under Order 41 Rule 27
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CPC filed by the appellants (plaintiffs in the trial Court) escaped the notice of this Court while
considering this appeal and as the judgment in the appeal was passed without taking into
consideration said application, therefore, a petition (review Petition No. 110 of 2016) with a prayer
to review the judgment in question came to be filed in this Court. The Review Petition has been
allowed vide separate judgment of the day and the judgment passed in this appeal on 5.6.2015
stands recalled. Consequently, the parties on both sides have been heard afresh.

2. As a matter of fact, it is the plaintiffs who are in second appeal. They are
aggrieved by the judgment and decree passed on 8th March, 2002, by learned Additional District
Judge, Solan, in Civil Appeal No.31-S/13 of 2001, whereby while allowing the appeal, the
judgment and decree passed by learned trial Court in Civil Suit No.6/1 of 1995, has been
reversed and as a consequence thereof the suit dismissed.

3. The bone of contention in the present lis is land bearing Khasra Nos.574/66/2
and 303, measuring 6-2 bighas, situate at village Sheel, Tehsil and District Solan, HP. The
appellants plaintiffs claim themselves to be the exclusive owners in possession of the suit land in
exclusion of their brother Matha, the predecessor-in-interest of the respondents, hereinafter to be
referred as ‘the defendants’. The suit so filed by Ghanu, Sauju, appellant-plaintiff No.2 and Devi
Saran, predecessor-in-interest of appellants No.2 to 8, for declaration to the effect that the
plaintiffs are the owners in possession of the suit land and that the revenue entries showing the
defendants also co-owners in possession thereof are wrong, illegal, null and void, hence
inoperative against the plaintiffs. According to them, the previous owner of the suit land was one
Devi Ram. He initially mortgaged the same with the plaintiffs, three brothers and later on by way
of oral sale sold the same to them. Mutation Nos.491 and 492 and also the entries in Jamabandi
for the year 1960-61 have been pressed into service in this behalf. The entries for the first time in
the Jamabandi for the year 1969-70 showing their brother Matha as co-owner-in-possession of
the suit land, are stated to be against the order of mutation. The subsequent entries in the
Jamabandis for the years 1973-74 and 1993-94 showing the defendants to be the co-owners-in-
possession of the suit land are also stated to be illegal, null and void. It has further been pleaded
that the defendants on the basis of wrong entries have started causing interference in the suit
land. The plaintiffs though requested them to desist from such unlawful activities, but of no avail.

4. In the written statement by way of preliminary objections, questions of
maintainability of the suit and the plaintiffs having no locus-standi to file the same have been
raised. It is contended that in view of the constant entries in the Jamabandis for the years 1969-
70, 1973-74 and 1993-94, they are co-owners in possession of the suit land and such long
standing entries in the revenue record cannot be held illegal, null and void. As regards mutation
Nos.491 and 492, the same are stated to be wrong. The defendants claim themselves to be co-
owners-in-possession of the suit land. As per their further case set out in the written statement,
the plaintiffs and their brother deceased-defendant Matha had joint family. The affairs of the
family and lands used to be managed by them jointly. The suit land is stated to be purchased
from the common fund of the joint family. The plaintiffs, therefore, have no legal right to claim
that the suit land is in their exclusive ownership and possession.

S. Learnedtrial Court has framed the following issues:

Whether the plaintiffs are owners-in-possession of the suit land as alleged? OPP.
Whether the plaintiffs are entitled to decree of declaration as prayed? OPP.
Whether the suit is not maintainable as alleged? OPD.

AW =

Whether the defendants are co-owner and co-sharers on the suit land as alleged?
OPD.

Whether the entry in mutation No.491 and 492 are wrong as alleged?OPD.
6. Relief.

ul
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6. The parties were put to trial. The plaintiffs in turn have examined Shri Paras
Ram, appellant No.8 as PW-1 and Leela Dutt (PW-2). They have also placed reliance on the orders
of mutation Exts.P-7 and P-8 and the entries in the Jamabandi for the year 1960-61, Ext.P-2.
They have also produced in evidence the Jamabandis for the years 1964-65 Ext.P-3, 1969-70
Ext.P-4, 1973-74 Ext.P-5 and 1993-94 Ext.P-6.

7. On the other hand, defendant No.1 has stepped into the witness box as DW-1.
They have also placed reliance on the same documents, i.e., Jamabandis for the years 1969-70,
1973-74, 1993-94 and 1998-99 Exts. D-1 to D-4.

8. Learned trial Court on appreciation of the evidence, has decreed the suit.
However, learned lower appellate Court in appeal has reversed the judgment and decree so
passed by learned trial Court and dismissed the suit.

9. The legality and validity of the judgment and decree under challenge has been
questioned on the grounds inter alia that learned lower appellate Court has not appreciated the
facts that the suit land was mortgaged with the plaintiffs by its previous owner Devi Ram and
later on the same was sold to them. Mutations No0.491 and 492 attested qua the sale/redemption
of the suit land have been wrongly brushed aside. The entries in the Jamabandis for the years
1960-61 and 1964-65 Exts.P-2 and P-3 were also wrongly ignored. The factum of name of Matha
for the first time appeared in the Jamabandi for the year 1969-70, Ext.P-4, without any basis has
also not been taken into consideration. There being no evidence that Matha had also any role in
creation of the mortgage and subsequently acquisition thereof by way of sale, the findings to the
contrary recorded by learned lower appellate Court are stated to be without any basis. It is
further contended that the defendants have miserably failed to prove that the suit land was
purchased from common funds of joint Hindu family. The findings to the contrary recorded are
also stated to be neither legally nor factually sustainable. The findings that the sale could have
only been effected by way of registered sale deed are also not correct, as according to plaintiffs,
oral sale was permissible at that time and there was no need of registration of the sale deed. The
issue of limitation was wrongly taken up, as no plea to this effect was ever taken by the
defendants. Otherwise also, the limitation being mixed question of law and facts could have not
been taken up suo-moto by learned lower appellate Court. The evidence available on record has
also not been appreciated in its right perspective. The judgment and decree has, therefore, been
sought to be quashed and set aside.

10. The appeal has been admitted on the following substantial questions of law:

(1)  Whether the findings of the learned first appellate Court are against the
evidence on record?

(2)  Whether the Registration Act was not in force in the District of Solan at the
relevant time? If so, the sale in question was valid?

(3) Whether it was not open to the learned District Judge to go into the
question of limitation when such plea was not raised by the defendants?

(4)  Whether the findings of the learned District Judge are result of misreading
and misconstruing the evidence on record?

11. Since the appellants had opted not to put in appearance on the appointed day,
therefore, they were proceeded against exparte and the appeal disposed of finally. Now, they
have appeared and on review of the judgment passed previously, heard through learned counsel
representing them.

12. During the pendency of appeal, an application registered as CMP No. 193 of 2012
came to be filed under Oder 41 Rule 27 CPC on behalf of the appellants-plaintiffs for seeking
permission to produce in evidence the certificate issued by Patwari, Patwar Circle Barethi and
the communication dated 27.1.2012 addressed by Tehsildar Solan to Paras Ram, the husband of
appellant No. 1(a) Smt. Nirmal Kashyap, on the ground that such evidence is essentially required
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to belie the case of the defendants that Matha, their predecessor-in-interest was recorded joint
owner-in-possession of the suit land. As per the documents sought to be produced in evidence,
the entries in the Jamabandi for the year 1969-70 Ext. P-4, allegedly being not recorded on the
basis of an order passed by the competent revenue authority have been claimed to be without
any basis, hence of no help to the case of the defendants.

13. Mr. J.L. Kashyap, Advocate, representing the appellants-plaintiffs has strenuously
contended that the entries in the revenue record relied upon by both courts below to arrive at a
conclusion that Matha, the predecessor-in-interest of the defendants was joint owner-in-
possession of the suit land to the extent of his share are without any basis, hence could have not
been relied upon. Therefore, according to Mr. Kashyap, being so, the suit was rightly decreed for
possession of the suit land in favour of the plaintiffs. According to him, learned lower appellate
Court has went wrong while setting aside the well reasoned judgment and decree passed by
learned trial Court on appreciation of the evidence available on record in its right perspective.

14. Shri Ramakant Sharma, Advocate, learned Counsel representing the respondents-
defendants has vehemently argued that learned lower appellate Court has rightly appreciated the
long standing revenue entries showing the respondents-defendants to be co-owners in possession
of the suit land to the extent of 1/4th share. The issue of limitation being legal in nature,
according to him, can even be raised without there being any pleadings to this effect available on
record. Further that the appellants-plaintiffs have miserably failed to prove that it is they alone to
whom the suit land was mortgaged by its previous owner Devi Ram and later on the same was
sold to them. Mr. Sharma, therefore, has urged that the judgment and decree under challenge
calls for no interference by this Court in the present appeal.

15. As regards the application filed by the plaintiffs for producing in evidence the
certificate issued by Patwari, Patwar Circle Barethi and the letter dated 27.1.2012 addressed to
the husband of appellant-plaintiff No. 1(a) Smt. Nirmal Kashyap by Tehsildar, Solan, MTr.
Ramakant Sharma, Sr. Advocate has contended that in view of the own admission of the plaintiffs
that possession of Matha over 1/4th of the suit land was recorded by the Patwari at the time of
Girdawri on the spot, the documents now sought to be produced in evidence are neither relevant
nor essentially required to decide the point in issue. Therefore, the appeal along with application
has been sought to be dismissed.

16. The question that the evidence sought to be produced by way of additional
evidence, if essentially required to decide the point in issue or not is left open to be considered in
later part of this judgment as and when the occasion to do so arises.

17. Now, if coming to the substantial questions of law No.l1 and 4 supra, the same
pertain to the misreading, misconstruction and misappreciation of the evidence available on
record and on that count the judgment and decree under challenge is allegedly vitiated. The 2nd
question of law pertains to the non-applicability of the Registration Act in that part of Solan
District where the suit land is situated and as such the findings to the contrary that the
registered sale deed was required for effective and valid transfer of the suit land are stated to be
erroneous and legally unsustainable. As per 3rd substantial question of law, without there being
any pleadings in the written statement, the question of limitation allegedly a mixed question of
law and facts should have not been gone into nor any conclusion drawn that the suit was time-
barred.

18. I proceed to dispose of the questions of law with the help of given facts and
circumstances and the evidence available on record and also the submissions made on behalf of
the respondents-defendants. The suit land is measuring 6-2 bighas and comprised under Khasra
Nos.574/66/2 and 303. If mutation No.491, Ext.P-7, attested and sanctioned on 19th June, 1963
at village Deothi, is seen Devi Ram owner thereof has been shown as mortgagor, whereas Ghanu,
Sauju and Devi Saran, the plaintiffs have been shown as mortgagees. It is seen from this
document that the suit land was later on sold by mortgagor to the mortgagees by way of oral sale
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in a sum of Rs. 5,500/-. Another mutation bearing No.492, Ext.P-8, reveals that the suit land
was got redeemed. Learned lower appellate Court has dismissed the suit on account of being
persuaded with the facts that the plaintiffs and their brother deceased Matha were members of
joint Hindu family and the long standing entries in the revenue record show said Shri Matha as
co-owner in possession of the suit land. An adverse inference was drawn against the plaintiffs on
account of their failure to examine Devi Ram, the previous owner of the suit land to prove that
they alone were mortgagees/vendees in exclusion of their brother Matha.

19. Learned lower appellate Court has rightly drawn an adverse inference against the
plaintiffs because it was Shri Devi Ram, who alone could have thrown some light to substantiate
the plaintiffs’ case that it is they who were mortgagees and subsequently purchased the suit land
from him in exclusion of their brother deceased Matha. Shri Devi Ram aforesaid has, however,
not been examined. Not only this, but either of the plaintiffs did not appear in the witness box
and satisfied by examining PW-1 Paras Ram, their Special Power of Attorney. True it is that as per
the testimony of PW-1, the plaintiffs were old and aged, as such, he was appointed by them their
attorney. He, however, admits in his cross-examination that one of the plaintiffs Shri Sauju Ram
used to come to the Court and attend each and every hearing. He could move out and his mental
condition was also good. He and plaintiff Devi Saran, however, are stated to be hard of hearing
and their eye-sight also weak. The plaintiffs themselves could have stepped into the witness box,
however, as they failed to do so and may be to avoid their cross-examination, which would have
been conducted by learned Counsel representing the defendants and hence an adverse inference
on this score can also be drawn against them.

20. Even if orders of mutations Exts.P.-7 and P-8 are believed to be true, though not
supported by any other and further evidence, in that event also when Matha was found to be in
possession of the suit land to the extent of 1/4th share during Girdawari conducted in the area
where the suit land is situated he must have occupied the same being the real brother of the
plaintiffs and their remaining holdings joint. The defendants’ case that Matha was co-owner in
possession of the suit land, is substantiated from the own statement of Paras Ram (PW-1) as
according to him, he came to be recorded in possession of the suit land during the course of
Girdawari of the land conducted in the area in the year 1968. If coming to his own testimony in
the cross-examination, he tells us that the Girdawari generally is conducted by the Patwari by
sitting at one place and collecting information from the right-holders and sometimes from third
persons also. Meaning thereby that as per own version of PW-1 deceased Matha was recorded co-
owner in possession of the suit land during the course of Girdawari conducted by the Patwari.
PW-2 also admits that Patwari visits the village to conduct the Girdawari and made the entries,
i.e., Girdawari as per the factual position on the spot. Meaning thereby that deceased Matha was
in possession of the suit land and it is for this reason during the Girdawari on the suit land was
entered in his name being co-owner in possession thereof. It is the Girdawari so entered in the
name of deceased Matha in the year 1968 was given effect in the revenue record because in the
subsequent Jamabandi for the year 1969-70, Ext.P-4/Ext.D-1 his name came to be entered as
co-owner in possession of the suit land alongwith his brothers Ghanu, Sauju and Devi Saran, the
plaintiffs.

21. The present, therefore, is not a case where the entries showing deceased Matha
being co-owner in possession are without any basis and rather on the basis of entries in the
Girdawari which are being entered on the spot and placed before the revenue officer concerned for
perusal and it is thereafter given effect in the revenue record. As such it is not a case where it can
be said that the entries showing deceased Matha as co-owner in possession of the suit land are
without any basis.

22. In view of the own admission of the plaintiffs as noticed supra and also that
deceased Matha came to be recorded in possession of the suit land along with plaintiffs to the
extent of his share consequent upon the Girdawri of the land having taken place on the spot and
as the entries in the Girdawri used to be carried to the Jamabandi being prepared subsequently,
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therefore, the documents which no doubt reveal that in the remarks column of the Jamabandi for
the year 1969-70, no order on the basis of which Matha was recorded in possession of the suit
land to the extent of his share find mention, however, the same is not required for just decision of
the case. The application, as such, deserves dismissal and the same is accordingly dismissed.

23. The subsequent entries in the Jamabandis for the years 1973-74, Ext.P-5/Ext.D-
2, 1993-94, Ext.P-6/Ext.D-3, also substantiate the claim of the defendants. The red entries below
remarks column of the Jamabandi for the year 1973-74, Ext.P-5 further reveal that on the death
of Matha, mutation No.591 of the suit land came to be sanctioned and attested in favour of the
present respondents-defendants. It is not the case of the plaintiffs that mutation No.591 was not
sanctioned or attested in their presence. Therefore, on this score also, it lies ill to say that they
were not in the knowledge of entries showing deceased Matha and his successors, the present
respondents as co-owners in possession of the suit land. It was, therefore, well within the
knowledge of the plaintiffs that Matha has also been recorded co-owner in possession of the suit
land and after his death the suit land to the extent of the share of said Shri Matha was mutated
in the names of the present respondents. It is, therefore, doubtful that the suit having been
instituted on 20th September, 1995 is well within the period of limitation.

24. Now coming to the legal position, even if the question of limitation has not been
raised in the written statement as a defence, the suit in case is time barred, can be dismissed.
Support in this regard can be drawn from the ratio of the judgment rendered by a Division Bench
of this Court in M/s. Roshan lal Kuthiala and another v. Raja Rana Yogendra Chandra and
others, 1995 (1) Sim.L.C. 2. The Apex Court has also held in V.M. Salgaocar and Bros. v. Board of
Trustees of Port of Mormugao and another, (2005) 4 SCC 613 that it is the duty of the Court to
dismiss a suit instituted after the period of limitation prescribed irrespective of the plea of
limitation having not been set up as a defence.

25. The discussion hereinabove leads to the only conclusion that learned lower
appellate Court has appreciated the evidence in its right perspective while reversing the judgment
and decree passed by the trial Court and dismissing the suit. The issue of limitation has also
been rightly taken up by learned lower appellate Court in view of the legal position discussed
supra. The contentions to the contrary in the memorandum of appeal are neither factually nor
legally sustainable. As a matter of fact in the given facts and circumstances and the evidence
available on record, the plaintiffs can not claim themselves to be exclusive owners in possession
of the suit land. One of the plaintiffs, Ghanu expired issueless. The surviving plaintiffs Sauju and
Devi Saran alone cannot claim themselves to be his legal representatives. Matha and on his death
the present respondents being real brother/nephews of said Shri Ghanu are also his legal
representatives. On this score also, they would have become co-owners in the suit land. It being
so, substantial questions of law No.1, 3 and 4 do not arise at all in the present appeal.

26. If coming to the substantial question of law No.2, it is no where the case of the
plaintiffs that Registration Act was not applicable in that part of District Solan where the suit
land is situated. No such issue, therefore, can be raised in the second appeal. Otherwise also, the
suit land having been acquired by way of sale is not in controversy. The defendants have also not
raised any such question in the written statement and rightly so because to question the sale
would have been contrary to their stand also that they are co-owners in possession of the suit
land. As a matter of fact this being not a point in issue, learned lower appellate Court has taken
up the same at its own without there being any pleadings in this regard brought on record by
either side. This point cannot either be set up in issue nor any substantial question on this score
arises for adjudication in the present appeal.

27. In view of what has been said hereinabove, I find no illegality or infirmity in the
judgment and decree under challenge. The same, therefore, calls for no interference by this Court
in the present appeal and rather deserves to be affirmed. The appeal is accordingly dismissed. No
order as to costs.
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BEFORE HON’BLE MR. JUSTICE CHANDER BHUSAN BAROWALIA, J.

Lalit Singh . Petitioner
Versus
State of H.P. & others ... Respondents

Cr. MMO No : 326 0of 2016
Reserved on :29.03.2017
Decided on : 17.04.2017

Code of Criminal Procedure, 1973- Section 482- A challan was filed against the petitioner —the
petitioner filed the present petition seeking the cancellation of the same- held that specific
allegations have been made against the petitioner, which have been supported by independent
witnesses — police had found a case against the petitioner and filed the charge-sheet — the power
to quash charge-sheet cannot be exercised in such circumstances- petition dismissed.

(Para-8 to 14)
Case referred:
State of Haryana and others vs. Bhajan Lal and others, (1992) Supp (1) SCC 335

For the appellant Dr. Lalit Kumar Sharma, Advocate.

For the respondents : Mr. Pushpinder Jaswal, Dy. AGwith Mr. Rajat Chauhan, Law
Officer, for respondent No. 1.
Mr. V.D. Khidta, Advocate, for respondent No. 2.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge.

The present petition is maintained by the petitioner under Section 482 of the
Code of Criminal Procedure (hereinafter to be called as “the Code”) for quashing of criminal case,
titled as State of H.P. vs. Lalit Singh, under Section 3(1) (x) of Scheduled Caste & Scheduled Tribe
(Prevention of Atrocities) Act, 1989 (hereinafter to be called as “the Act”) and under Section 506-A
of the Indian Penal Code, which is pending adjudication before the learned Judicial Magistrate 1st
Class, Court No-II, Rohru, District Shimla, H.P.

2. Briefly stating the facts giving rise to the present petition are that as per the
petitioner, vide resolution dated 24.05.2014, Gram Panchayat Sundha Bhonda have authorized
the petitioner to take appropriate action as per law against the residents of the Panchayat, who
are indulged in polluting the environment surrounding the Panchayat by obstructing regular flow
of filthy drain water. On 02.06.2014 the petitioner reported the incident of digging of septic tank
on Government land, which was at the instance of respondent No. 2, due to which all roads were
blocked and dirty water was flowing in other houses. When the petitioner has advised him not to
indulge in such activities, respondent No. 2 not even started abusing, but also tried to quarrel
with the petitioner. After the said occurrence the petitioner informed the incident to the Police
and reported that his action is in the capacity of public servant and since respondent No. 2 has
obstructed him to discharge such duties, an appropriate action is required to be taken by the
Police. However, as per the petitioner, no action in this regard has yet been taken against
respondent No. 2. To the contrary, on 04.06.2014, respondent No. 2 has also registered FIR No.
32/2014, under Section 3(1) (x) of the Act, against the petitioner. But, as per the petitioner he
was falsely implicated in the present case and instead of any independent witness, respondent
No. 2 has produced his family member as witnesses. Now the challan has been presented before
the learned Judicial Magistrate 1st Class, Court No-II, Rohru, District Shimla, H.P. and a total
false case has been registered against the petitioner, the proceedings pending before the learned
Court below are thus, required to be quashed.
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3. I have heard the learned counsel for the parties and gone through the record
carefully.
4. Dr. Lalit Kumar Sharma, learned counsel for the petitioner has argued that the

case made out against the petitioner, is an outcome of revenge, which the complainant wanted to
take and without there being any independent witness, a total false case was got registered
against the petitioner, so present is a fit case where this Court should exercise inherent powers
and quash the criminal proceedings pending against the petitioner.

5. On the other hand, Mr. Pushpinder Jaswal, learned Deputy Advocate General
has argued that challan has been presented before the learned Court below and there is a good
case against the petitioner, from the statement of the complainant and other witnesses, it is clear
that the petitioner has committed the offence and the present petition is required to be dismissed.

6. Mr. V.D. Khidta, learned counsel for respondent No. 2 has brought the attention
of this Court to the specific averments, as found mentioned in the record and argued that a clear
case is made out against the petitioner. He further states that there are averments against the
petitioner, so proceeding pending before the learned Court below needs no interference and the
present petition required to be dismissed straightway.

7. To appreciate the arguments of learned counsel for the parties, I gone through
the record in detail.

8. From the documents on record i.e., statement of the complainant/respondent No.
2, as made by him before the Police, wherein he alleged that when he alongwith his wife and
father was breaking stones for making wall of septic tank, the petitioner came there and in order
to insult him, called him by his caste, he said that from this septic tank dirty water will go to his
land. The complainant further stated that the proposed septic tank is quit away from the land of
the petitioner. Similar are the statements of Krishna Devi and Sushil Kumar and other witnesses.

9. When there are clear allegations with respect to certain offence and on the basis
of which the case was registered, this Court in exercising the power under Section 482 of the
Code, is not required to search for evidence, which is not part of the record to conclude the
innocence of the petitioner. There are clear allegations against the petitioner, whereas Sushil
Kumar is an independent witness who has supported the case of the prosecution. The powers
under Section 482 of the Code are in the nature of exercising exceptional jurisdiction and
required to be exercised in rarest of rare cases, however as far as the present case is concerned, it
do not falls in such category and when there is a clear evidence against the petitioner, as well as
there is an independent witness also to that effect, which prime facie prove the guilt of the
accused and there seems no violation of natural justice in the present case.

10. It is well settled law that the Police have powers to investigate a cognizable case
and in the present case, the prosecution on the basis of material on record, which is sufficient,
proceeded against the petitioner. As discussed above, there is no reason to quash the
proceedings.

11. Their Lordships of the Hon’ble Supreme Court in State of Haryana and others
vs. Bhajan Lal and others, (1992) Supp (1) SCC 335, have clearly defined the categories of cases
wherein inherent powers under Section 482 of the Code should be exercised either to prevent
abuse of the process of any court or otherwise to secure the ends of justice. Their Lordships have
held as under:

I Where the allegations made in the first information report or the
complaint, even if they are taken at their face value and accepted in their entirety
do not prima facie constitute any offence or make out a case against the accused.
(ii) Where the allegations in the first information report and other materials,
if any, accompanying the FIR do not disclose a cognizable offence, justifying an
investigation by police officers under Section 156(1) of the Code except under an
order of a Magistrate within the purview of Section 155(2) of the Code.
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(iii) Where the uncontroverted allegations made in the FIR or complaint and
the evidence collected in support of the same do not disclose the commission of
any offence and make out a case against the accused.

(iv) Where, the allegations in the FIR do not constitute a cognizable offence
but constitute only a non-cognizable offence, no investigation is permitted by a
police officer without an order of a Magistrate as contemplated under Section
155(2) of the Code.

(v) Where the allegations made in the FIR or complaint are so absurd and
inherently improbable on the basis of which no prudent person can ever reach a
just conclusion that there is sufficient ground for proceeding against the
accused.

(vi) Where there is a express legal bar engrafted in any of the provisions of
the Code or the concerned Act (under which a criminal proceeding is instituted)
to the institution and continuance of the proceedings and/or where there is a
specific provision in the Code or the concerned Act, providing efficacious redress
for the grievance of the aggrieved party.

(vii) Where a criminal proceeding is manifestly attended with mala fide
and/or where the proceeding is maliciously instituted with an ulterior motive for
wreaking vengeance on the accused and with a view to spite him due to private
and personal grudge.

12. In the present case, none of these conditions are attracted, only a little assertion
in the present petition is that in order to take revenge from the petitioner, the false case is made
out against him, however from the evidence on record and the statement of independent witness,
the same is otherwise not clear.

13. From FIR and the statement of the witnesses, it is revealed that prima facie
offence is committed by the petitioner, and he is liable to be proceeded under sections, for which
he is being charged. This Court did not find the present case to be a fit case to exercise powers
under Section 482 of the Code to quash the proceedings against the petitioner.

14. In view of the law, discussed hereinabove and evidence on record, I find no merit
in the present petition, the same deserves dismissal and is accordingly dismissed. Pending
application(s), if any, shall also stands disposed of.

BEFORE HON'BLE MR. JUSTICE CHANDER BHUSAN BAROWALIA, J.

Prabhi Devi & others . Petitioners
Versus
Madan Lal & others . Respondents

CMPMO No. 391 of 2016
Reserved on 01.04.2017
Decided on: 17.04.2017

Indian Evidence Act, 1872- Section 137- An application for recalling PW-5 was filed, which was
dismissed by the Trial Court- aggrieved from the order, present petition has been filed- held that
witness had stated in examination-in-chief that the defendants never remained in possession but
admitted in cross-examination that defendant G is cultivating the land- K is cutting the grass
from the suit land and M is ploughing the suit land - if the witness is recalled, the basic principle
of cross-examination of witness namely to bring out the truth will be frustrated- the Trial Court
correctly exercised the jurisdiction by dismissing the application — petition dismissed.
(Para-10 to 13)
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For the petitioners: Mr. Bimal Gupta, Sr. Advocate with Ms. Kusum Chaudhary, Advocate.
For the respondents: Mr. Neeraj Gupta, Advocate.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge.

The present petition is maintained by the petitioners/plaintiffs (hereinafter to be
called as “the plaintiffs”) under Article 227 of the Constitution of India, for quashing and setting
aside the order dated 09.08.2016, passed by the learned Civil Judge (Jr. Div.) Kasauli, District
Solan, H.P., in an application No. 73/6, under Section 137 of the Indian Evidence Act, read with
Section 151 of the Code of Civil Procedure, wherein the application for allowing the plaintiffs to
re-examine PW-5, was dismissed.

2. Briefly stating facts giving rise to the present petition are that the plaintiffs have
filed a suit for permanent prohibitory and mandatory injunction against the
respondents/defendants (hereinafter to be called as “the defendants”) and also sought directions
from the Court to restrain the defendants from causing any type of interference in the land
comprised in Khata/Khatauni No. 3/10, Khasra No. 178/81, 84, 87, 89, 91, 94, 103, 111, 114,
116, 119, 131, 138, 139, 177/81 all Kita 12, measuring 24-16 Bighas and Khata/Khatauni No.
2/6, Khasra No. 172/19, measuring 1-15 Bighas, situated in Mauza Dochi, Pargana Basal, Tehsil
Kasauli, District Solan, H.P. (hereinafter to be called as “the suit land”) and further prayer to
restrain the defendants from realizing the amount of compensation, lying with the Land
Acquisition Collector. As per the plaintiffs, they are owners-in-possession of the suit land, which
was purchased by the husband and father of the plaintiffs namely late Sh. Dhani Ram, in the
year 1963-64, from Smt. Dropti, widow of late Sh. Khaiali Ram, for a consideration of Rs. 2000/-
(Rupees two thousand), which amount was duly paid by late Sh. Dhani Ram in cash, after
obtaining loan from friends and relatives. After purchasing the suit land, the plaintiffs were using
the land for cultivation and they have also raised a cow shed, out houses garage etc. thereon. The
suit land is in exclusive possession of the plaintiffs, however, revenue record showing the names
of defendants No. 1 to 5 as co-owners in the suit land. As per the plaintiffs, the defendants are
resident of Villge Gusam and defendants No. 4 & 5 are residing in Village Dochi out of love and
affection, as the husband and father of the plaintiff, late Sh. Dhani Ram has given some land to
their younger brother, Gian Chand and also gave him a house with clear understanding that he
will not sell or dispose of the same, nor he will create any charge on the house and he will hand
over the possession of the land and house as and when demanded by Gian Chand. It is averred in
the petition that the land was purchased by late Sh. Dhani Ram for a consideration of Rs.
2,000/- and after his death, the plaintiffs are in exclusive and peaceful possession of the suit
land and the fact of ownership and possession of late Sh. Dhani Ram was also admitted by Sadh
Ram, Sant Ram, Gian Chand and Karam Chand, in a family settlement dated 22.05.1974,
whereas defendant No. 1, Madan Lal is a property dealer and out of greed in connivance with the
Revenue Department, got the mutation attested in his and in favour of his sisters. Plaintiff No. 1,
being an illiterate villager, was not aware of the said settlement and in the month of March, 2009,
when the house was being whitewashed, she found some papers and only then she came to know
about that fact. It is alleged that defendant No. 1, only to harass the plaintiffs, started threatening
to interfere with their possession and with ulterior mala fide motive, filed a civil suit No. 461 of
2006/2003 for injunction, qua portion of the suit land i.e., Khasra No. 131 and 138. Even
defendant No. 2, in collusion with other defendants has also filed a civil suit No. 24 /1 of 2009 for
injunction, qua portion of suit land i.e., Khasra No. 131, 138 and 139.

3. By filing reply, the defendants resisted and contested the claim of the plaintiffs
and raised preliminary objections qua estoppel on account of acts, conduct deeds acquiescence,
limitation, cause of action and locus standi. On merits, the defendants denied the ownership of
the plaintiffs over the suit land. It was also averred in the reply that the suit land is joint land,
which was not yet partitioned and the partition proceedings are pending in the Court of learned
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Assistant Collector, 1st Grade. The defendants denied the relinquishment or abandonment of
rights over the suit land and averred that the land was purchased by their brother, in the year
1964 and mutation was attested in accordance with law. Thus, they prayed that the application
may be dismissed with costs.

4. The plaintiff, by filing replication, refuted the allegations of the defendants, as
made in the reply.

5. I have heard the learned counsel for the parties and gone through the record
carefully.

6. Mr. Bimal Gupta, learned senior Counsel for the plaintiffs has argued that the

learned trial Court after completion of pleadings have framed the issues and the case was fixed
for plaintiffs evidence. After closure of the plaintiff’s evidence when the case was fixed for
defendant’s evidence, the plaintiffs filed an application, under Section 137 of the Indian Evidence
Act for recalling one of their witness, i.e. PW-5, Sh. Jia Lal. The learned trial Court vide order
dated 09.08.2016, dismissed the application filed by the plaintiffs. He further argued that the
learned trial Court has failed to exercise the jurisdiction vested in it for not allowing the plaintiffs
to call the witness for re-examination.

7. On the other hand, Mr. Neeraj Gupta, learned Counsel for the defendants has
argued that there is no justification to call the witness for re-examination and the impugned
order, passed by the learned trial Court, needs no interference.

8. In rebuttal, Mr. Bimal Gupta, learned senior Counsel has argued that PW-5, Jia
Lal, has not supported the facts in his cross-examination, which has been stated by him in his
examination-in-chief, so ends of justice demands that the witness should be re-called and order
dated 09.08.2016, passed by the learned trial Court be set aside and application be allowed.

9. To appreciate the arguments of the learned counsel for the parties, I have gone
through the records in detail.

10. At the stage, it is pertinent to mention here that the plaintiffs in their application,
under Section 137 of the Indian Evidence Act, read with Section 151 CPC, have categorically
stated that the defendants were never remained in possession of the suit land, but in his very
short cross-examination conducted by learned defence counsel, he has admitted that defendants
i.e, Sh. Gian Chand, is cultivating the land, Sh. Karam Chand is cutting the grass from land and
Sh. Madan Lal is plowing the suit land and the land is joint amongst all the brothers. It was
further averred therein that the statement made by the witness in his examination-in-chief is
correct, whereas the contents of his cross-examination are in-correct, hence the statement is
required to be clarified. However, this fact is totally denied by the defendants in their reply. The
defendants further averred that the purpose of re-examination is not to elucidate veracity of truth
and the same is to be considered by the Court at the time of cross-examination, the witness has
only mentioned genuine facts and feeling anxious from the true statement of the witness, the
plaintiff moved this application.

11. The suit has been filed by the plaintiffs for declaration to the effect that they are
owners-in-possession over the suit land and revenue entries depicting the defendants to be co-
owners in possession over the suit land alongwith the plaintiffs are not binding their rights.
Apart from PW-5, four other witnesses were examined by the plaintiffs to support their case, but
the statement made by this witness in his examination-in-chief and in his cross-examination are
contrary. The purpose of Section 137 of the Evidence Act, is to give an opportunity to the party
calling the witness to re-examine him after his cross-examination, if some new facts arises in his
cross-examination requiring elucidation of the matter in dispute, but if the version given by the
witness in his examination-in-chief stood differentiate to some extent from the facts of his cross-
examination, it cannot be said to be a ground for re-examination of the witness.

12. In the above circumstances, if re-examination of the witness is allowed on the
grounds that the witness when cross-examined has stated the truth or something contrary to
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what he has stated in his examination-in-chief, the basic principle of cross-examination of the
witness to bring the truth will be frustrated.

13. In view of the above stated facts, I find no illegality in the orders passed by the
learned trial Court and the present petition deserves dismissal and is accordingly dismissed.
However, in the peculiar facts and circumstances of the case, parties are left to bear their own
cost(s).The parties are directed to appear before the learned Court below on 34 May, 2017.

14. In view of the aforesaid terms, the petition stands disposed of, so also pending
application(s), if any.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Shri Raja Ram and another .. Appellants.
Versus
Oriental Insurance Company & another ... Respondents.

FAO No. 206 of 2014.
Decided on : 18th April, 2017.

Employees Compensation Act, 1923- Section 4- Deceased died in a motor vehicle accident — a
claim petition was filed, which was dismissed by the Commissioner — held that it was not
disputed that deceased was present in the vehicle at the time of accident- the owner had engaged
C as driver who had engaged the deceased as a cleaner — hence, the engagement was by the
owner- the appeal is allowed- the case remanded for fresh adjudication. (Para- 4 to 7)

For the Appellant: Mr. B.N. Sharma, Advocate.
For Respondent No.1: Mr. Bunesh Pal, Advocate.
For Respondent No.2: Mr. Naresh Verma, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge (Oral).

The instant appeal arises from the impugned verdict recorded by the learned
Commissioner exercising powers under the Employee's Compensation Act, 1923, ( for short the
“Commissioner”), whereby he dismissed the application preferred therebefore by the
claimants/appellants herein, wherein they sought grant of compensation under the Employee's
Workmen Compensation Act (for short the “Act”).

2. The claimants-appellants herein, standing aggrieved by the rendition,
recorded by the learned Commissioner, hence, concert to assail it, by preferring an
appeal therefrom, before this Court.

3. When the appeal came up for admission, on 25.06.2014, this Court, admitted the
appeal, instituted herebefore by the claimants/appellants herein, appeal whereof stands directed
against the verdict recorded by the learned Commissioner, on the hereinafter extracted
substantial questions of law:-

a) Whether in the facts and circumstances of the present case, the learned
Commissioner below as justified not to frame the proper issue especially
whether the deceased was Cleaner in the vehicle and comes under the
definition of Workmen's Compensation Act or not?
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b) Whether the deceased who died in the accident during the course of
employment was working as workman and was entitled for the
compensation under the Workmen Compensation Act?

c) Whether the learned Commissioner below has misconstrued the record,
evidence and statements of the witnesses and failed to appreciate the same
in proper application of mind thereby causing grave injustice?

Substantial questions of law No.1 to 3.

4. Deceased Sanjay Sharma, on anvil, qua the appellants/claimants, “not” proving
the trite pleaded factum qua the aforesaid standing engaged as a driver in the relevant offending
vehicle by its owner, who stands impleaded in the apposite petition as respondent No.2, hence,
stood concluded to, not hold any subsisting contract of employment under his purported
employer, whereupon, the learned Commissioner stood constrained, to dismiss the apposite claim
petition. The emanation of the aforesaid conclusion was sparked, by the learned Commissioner,
meteing reverence to Ex.RW3/D, exhibit whereof, constitutes the claim preferred by the owner
before the Insurer, wherein, recitals occur qua the owner of the offending vehicle engaging
thereon, one Chuni Lal, as its driver. Even though, the authorship of Ex. RW3/D remains
unproven, nonetheless, the aforesaid infirmity gripping Ex. RW3/D, would not erode the veracity
of the recitals occurring therein, qua respondent No.2, at the relevant time of occurrence of the
ill-fated mishap involving the offending vehicle, his engaging thereon one Chuni Lal, as its driver.
Concomitantly, thereupon obviously the factum of deceased Sanjay Sharma holding a contract of
employment under respondent No.2 as a driver thereon, stood also hence, displaced. The
inference aforesaid, acquires enhanced fortification, from Shri Roshan Lal, the owner of the
offending vehicle while stepping into the witness box as RW-1, he in his examination-in-chief,
during course whereof, he tendered his affidavit bearing Ex. RW1/A, his making echoings therein
qua at the relevant time, his engaging Chuni Lal, as a driver upon the offending vehicle, more so
when factum thereof remains unconcerted to be shred of its efficacy, by the counsel for the
appellants while holding him to cross-examination. Consequently, the findings recorded by the
learned Commissioner qua hence the inability of the claimants to prove the pleaded factum of
deceased Sanjay Sharma being engaged as a driver in the relevant vehicle by respondent No.2,
do not hence warrant any interference.

5. Be that as it may, the parties do not wrangle qua the factum of deceased Sanjay
Sharma, the predecessor-in-interest of the claimants being aboard the offending vehicle, at the
crucial time whereat it rolled into a deep gorge, in sequel whereof, Sanjay Sharma, suffered his
demise. The claimants, would be entitled to claim compensation from the owners also the latter
would hold the apposite leverage to seek indemnification from the insurer, of the compensation
amount determined upon him, under the apposite award, if evidence, surges forth in display, qua
dehors, the factum of their inability to prove the pleaded factum of deceased Sanjay Sharma
being engaged as a driver by its owner upon the relevant vehicle, of, his at the relevant time being
engaged, in some other capacity, by the owner, upon the relevant offending vehicle, whereupon,
this Court would hold of hence with a subsisting contract of employment coming into existence
inter se both, thereupon, it paving way for erecting an inference, of the dismissal of the claim
petition, for want of proof in respect to the pleaded factum probandum, hence, warranting
interference. In disintering, the aforesaid evidence, an allusion to the deposition of the owner
held in Ex.RW1/A, unfolds qua his acquiescing to the fact, qua a few days prior to the
occurrence, Chuni Lal, the driver of the offending vehicle, engaging deceased Sanjay Sharma, as
a cleaner thereon, engagement whereof, emanating on Chuni Lal being appositely authorized by
RW-1, the owner of the offending vehicle also he echoes in Ex.RW1/A qua after Chunil Lal ,
engaging deceased Sanjay Sharma, as a cleaner, on the relevant offending vehicle, his intimating
him of the aforesaid engagement also his intimating him qua the wages of engagement of
deceased, in the aforesaid capacity being constituted in a sum of Rs.3000/- per month,
wherefrom, it is befitting to conclude, of hence a contract of employment inter se deceased Sanjay
Sharma vis-a-vis respondent No.2, coming into being besides in existence, though in a capacity
contradistinct vis-a-vis the pleaded factum. Even though, hence, the aforesaid evidence, as
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surges forth, is apparently beyond pleadings, nonetheless given the uncontroverted factum of the
deceased predecessor-in-interest of the claimants, being evidently engaged in the aforesaid
capacity, only a few days prior to the accident involving the offending vehicle, taking place, in
vehicle whereof the deceased was aboard as its cleaner, thereupon, any existence of an averment
in the apposite petition qua his being engaged by respondent No.2, as a driver thereon, is
construable to be an ensual of unawareness of the claimants, of the actual capacity in respect
whereof deceased Sanjay Sharma, was engaged by Chuni Lal, with the consent of respondent
No.2, in the offending vehicle. In aftermath, the fact as pleaded in the claim petition would not
constitute, as an estoppel, for hence ousting evidence, making contradistinctive bespeakings vis-
a-vis the pleaded capacity, in respect whereof he stood engaged by respondent No.2, in the
relevant vehicle nor this Court would be precluded to therefrom draw a conclusion qua its proving
the fact of coming into being inter se both, the relevant contract of employment. Conspicuously,
also when the befitting capacity to depose qua the factum probandum, is held alone by the
owner, whereupon, he also holds the capacity to adduce “best evidence” in respect thereof,
evidence whereof he unveils, rendering hence the deposition of RW 1, to prevail upon the pleaded
factum also to prevail upon the normal principle of law, qua evidence beyond pleadings hence
warranting rejection.

6. In aftermath, this Court concludes qua the evidence of the owner of the offending
vehicle, meriting reverence rather than its standing discarded, especially when it, establishes an
entrenched inference qua existence of a contract of employment coming into being inter se
deceased Sanjay Sharma vis-a-vis respondent No.2. The effect of the aforesaid discarding of
evidence, has sequeled the inapt consequence of the impugned award, suffering from a pervasive
vice of vitiation, arising from its apparently overlooking the aforesaid germane and apt evidence,
wherefrom, the trite fact of deceased Sanjay Sharma, being engaged as a cleaner by respondent
No.2 upon the relevant vehicle, hence stands clinched. Consequently, all the substantial
questions of law are answered in favour of the appellant and against the respondents.

7. For the reasons recorded hereinabove, the instant appeal is allowed and the
impugned award is quashed and set aside. In sequel, the matter is remanded to the learned
Commissioner, for enabling him/her to determine afresh, the compensation amount defrayable
qua the applicants/claimants/appellants, decision whereof shall stand recorded by the learned
Commissioner, within two months from today. The apposite liability qua the defrayment of
compensation amount determined vis-a-vis the claimants, may stand fastened upon the Insurer,
of the offending vehicle, subject to ascertainment qua the liability of deceased Sanjay Sharma
evidently engaged as a cleaner upon the relevant vehicle, being encompassed within the domain
of the relevant comprehensive insurance cover issued vis-a-vis the aforesaid offending vehicle. All
pending applications also stand disposed of. No order as to costs.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR. JUSTICE
TARLOK SINGH CHAUHAN, J.

M/s. Shimla Automobile Pvt. Ltd. ...Petitioner.
Versus
State of H.P. and others. ...Respondents.

C.R. No. 57 of 2016
Reserved on : 18.4.2017
Decided on: 22.4. 2017

Himachal Pradesh Value Added Tax Act, 2005-Section 34- Petitioner had made the payments
for the purchase of vehicles to the manufacturer- when the consignment was checked, it was
found that one out of six vehicles was neither declared electronically nor crossed through any of
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multipurpose barriers of the State — a penalty of Rs.3,21,658/- was imposed- an appeal was filed,
which was rejected- another appeal was filed before H.P. Tax Tribunal, which was partly allowed-
aggrieved from the order, the present revision has been filed- held that the Court can interfere
with the findings recorded by the authority in case it involves any question of law arising out of
erroneous decision of law or failure to decide a question of law- the orders of authorities are
based upon categorical admission of the representative of the petitioner- the admission was not
withdrawn- the representative had not only admitted his mistake but had agreed to pay the
penalty — the petitioner had not sought the recall of the order — no question of law arises- petition
dismissed.(Para-9 to22)

For the Petitioner:
For the Respondents:

Mr. Rakesh Sharma & Ms. Bhawana Dutta, Advocate.
Mr. Shrawan Dogra, A.G. with Mr. Anup Rattan and Mr. Romesh
Verma, Addl. A.Gs. for respondents No. 1 to 3/State.

The following judgment of the Court was delivered:

Justice Tarlok Singh Chauhan, Judge:

This revision petition, under section 48 (1) of Himachal Pradesh Value Added Tax
Act, 2005 (for short ‘Act’), has been filed by the assessee/petitioner against the decision rendered
by the Himachal Pradesh Tax Tribunal, Dharamshala (Camp at Shimla) on 29.12.2015, whereby
it upheld the penalty levied against the petitioner under section 34 (7) whereas the penalty levied
under section 34 (2-A) of the Act was ordered to be set aside.

Certain facts may be noticed:

2. The petitioner is registered under the provisions of the Act and Central Sales Tax,
1956. In pursuance to demand communicated and advance payments made by the petitioner for
the purchase of vehicles, the manufacturer, M/s Mahindra & Mahindra Limited on 19.8.2013
drew the following sales invoices in its favour:

Sr.No. Invoice No. Invoice date Vehicle Serial
number
1. 7014338534 19/8/2013 D2G88600
2. 7014338535 19/8/2013 D2G88602
3. 7014338536 19/8/2013 D2G88601
4. 7014338590 19/8/2013 D2H31053
5. 7014338588 19/8/2013 D2H31049
6. 7014338589 19/8/2013 D2H31052
3. The petitioner was charged for transportation of the above vehicles and these

were to be delivered at its business place for which the services of the transporter, respondent
No.4, i.e. Mohan Tractor Private Limited were engaged. While these vehicles were on the way to
Ner Chowk, Mandi, respondent N.3, i.e. Deputy Excise and Taxation Commissioner-cum-
Assessing Authority on 25.8.2013 intercepted these vehicles near Ram Shahar, Tehsil Nalagarh,
District Solan. On checking, it was found that one out of the aforesaid six vehicles was neither
declared electronically nor crossed through any of the multi purpose Barrier (for short MPB
Barrier) of the State.

4. Respondent No.3 initiated assessment proceedings for the assessment year 2013-
2014 (detention dated 25.8.2013) and on the basis of the admission, made by the representative
of the petitioner before it on 30.8.2013, imposed the penalty of Rs. 3,21,658/- in the following
manner:
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Value of Vehicle 9,19,024

Penalty u/s 34 (7) for violation of section 34 | 2,29,756
(4) of HP VAT Act

Penalty u/s 34 (2) (A) of HP VAT Act 91,902
Total additional demand 3,21,658/-
S. The order passed by respondent No.3 was assailed before respondent No.2, i.e.

Excise and Taxation Commissioner-cum-Appellate Authority. However, the said appeal was
rejected with the observations that the Assessing Authority had ensured and completed all the
codal facilities.

6. The petitioner still being aggrieved by the orders passed by the authorities below
preferred an appeal before the H.P. Tax Tribunal, Dharamshala (camp at Shimla), which was
partly allowed by deleting the penalty under section 34 (2-A) whereas the penalty under section
34 (7) was upheld.

7. It is against these orders passed by the statutory authorities that the petitioner
has filed the instant revision petition on the ground that in absence of any finding to the effect
that the petitioner has attempted to evade the tax; the impugned order cannot be sustained.

8. We have heard the learned counsel for the parties and have gone through the
material placed on record.

9. At the outset one needs to note the scope and ambit of the revisional jurisdiction
of this Court as provided and contemplated under section 48 of the Act, which reads thus:

“48. (1) Any person aggrieved by an order made by the tribunal under sub-
section (2) of section 45 or under subsection (3) of section 46, may, within 90
days of the 85 communication of such order, apply to the High Court of Himachal
Pradesh for revision of such order if it involves any question of law arising out of
erroneous decision of law or failure to decide a question of law.

(2) The application for revision under sub-section (1) shall precisely state
the question of law involved in the order, and it shall be competent for the High
Court to formulate the question of law.

(3) Where an application under this section is pending, the High Court
may, or on application, in this behalf, stay recovery of any disputed amount of
tax, penalty or interest payable or refund of any amount due under the order
sought to be revised:

Provided that no order for stay of recovery of such disputed amount shall
remain in force for more than 30 days unless the applicant furnishes adequate
security to the satisfaction of the Assessing Authority concerned.

(4) The application for revision under sub-section (1) or the application
for stay under sub-section (3) shall be heard and decided by a bench consisting
of not less than two judges.

(5) No order shall be passed under this section which adversely affects
any person unless such person has been given a reasonable opportunity of being
heard.”

10. It would be evidently clear from the aforesaid provisions that this Court would
only interfere with the findings recorded by the authorities below in case it involves any question
of law arising out of erroneous decision of law or failure to decide a question of law.

11. However, this is not the fact situation obtaining in the instant case as the
findings recorded by the authorities below are based on categorical admission of the
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representative of the petitioner. This would be clearly evident from the order passed by
respondent No.3 on 30.8.2013 (Annexure P-2) wherein it was observed as under:

“On 30.8.2013, present Shri Daljit Singh, Director M/s Shimla Automobiles Pvt.
Ltd. Registered office Chandigarh Sector 7-C, Cabin No. 09, SCO 38 in response
to the ongoing hearing of the case. He when asked to explain as why the vehicle
in question has not been declared on-line or on the MPB Barrier Brotiwala or
Baddi while entering into the State of H.P. He admitted that this has happened a
grave mistake in the part of their office as well as the driver of the said vehicle.
He also regretted that again there was a mistake on the part of the driver as he
did not go the any of the MPB of HP State, which attracts penalty u/s 34 (2) (A) of
the HP VAT Act, 2005. In the mean time an inquiry was conducted and it was
enquired from the the ETO Incharge of MPB Baddi and Barotiwala on phone
whether the said vehicle has approached any of these two MPBs. The ETO
Incharge after going through the details intimated on phone that this vehicle has
not approached any of these MPBs on 24.8.2013 and 25.8.2013. The said Sh.
Daljit Singh admitted his mistake and expressed his readiness to pay the
penalties imposed/due without seeking any more opportunity. The case was
decided as under:-
Value of Vehicle (Scorpio) as | 9,19,024/-
per Tax Invoice
Penalty imposed u/s 34 (7) | 2,29,756/-
for violation of Section 34 (4)
of HP VAT Act

Penalty u/s 34 (2) (A) of of HP | 91,902/-
VAT Act 2005 for not
approaching any of HP MPB

Total Rs. 3,21,658.00

13. It is trite law that the admission is the best evidence that an opposing party can
rely upon and though not conclusive is decisive of the matter, unless successfully withdrawn or
proved erroneous.

14. Even while filing an appeal before respondent No.3, the petitioner has only
alleged that “respondent, i.e. respondent No.4 of its own recorded the admission of mistake of the
appellant and compelled the appellant to pay penalty. The appellant succumbed to the pressure of
the respondent and acted as directed by the authority to secure the release of vehicle to ensure
timely delivery to the customer having advance booking.”

15. Evidently, the aforesaid ground was clearly an afterthought as the petitioner took
no steps to explain or withdraw the admission by adducing clinching material so as to out way
the admission and, therefore, learned first appellate authority committed no irregularity much
less any illegality in dismissing the appeal by observing that respondent No.3 had imposed the
penalty after following all the codal formalities.

16. As regards the order passed by the learned Tribunal below, it would be noticed
that all the contentions raised by the petitioner were dealt with threadbare and it was only
thereafter that the levy of penalty upon the petitioner under section 34 (7) of the Act was upheld
and whereas the penalty under section 34 (2-A) was set aside.

17. Mr. Rakesh Sharma and Ms. Bhawana Dutta, learned counsel for the petitioner,
would, however, argue that before imposing a penalty under section 34 (7) of the Act, the
authorities below were required to satisfy themselves that there was an attempt of the petitioner
to evade the tax and in absence of such findings, the penalty as imposed cannot be sustained.
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18. Section 34 (7) of the Act reads thus:

“34 (7) - The officer detaining the goods shall record the statement, if any, given
by the owner of the goods or his representative or the driver or other person-in-
charge of the goods carriage or vessel and shall require him to produce proper
and genuine documents as referred to in sub-section (2) or sub-section (4), as the
case may be, before him in his office on a specified date on which date the officer
shall submit the proceeding along with the connected records to such officer as
may be authorised in that behalf by the State Government for conducting
necessary enquiry in the matter. The said officer shall, before conducting the
enquiry, serve a notice on the owner of the goods and give him an opportunity of
being heard and if, after the enquiry, such officer finds that there has been an
attempt to evade the tax due under this Act, he shall, by order, impose on the
owner of the goods a penalty not exceeding twenty—five percentum of the value of
the goods but which shall not be less than fifteen percentum of the value of the
goods, and in case he finds otherwise, shall order the release of the goods.”

20. We find no merit in the contention raised by the petitioner for the simple reason
that it was the representative of the petitioner who himself before respondent No.3 on 30.8.2013
had not only admitted his mistake but had expressed his readiness to pay the penalty
imposed/due without seeking any more opportunity.

21. The petitioner had at no time approached respondent No.3 for recall of the said
order or claimed that the admission so recorded was wrong or that he may be permitted to
withdraw the same.

22. The findings recorded by the authorities below are pure findings of facts and no
question of law arises for consideration. Accordingly, the revision petition is dismissed, leaving
the parties to bear their own costs.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Bachna Ram (since deceased) through his legal representatives and others. ..Appellants.
Versus
Land Acquisition Collector and others ..Respondents.

RFA No. 193 of 2010.
Date of Decision: 24th April, 2017.

Land Acquisition Act, 1894- Section 18- The reference petition was dismissed by the District
Judge on the ground that he does not have jurisdiction to decide the question of the conferment
of proprietary rights— aggrieved from the order, the present appeal has been filed- held that
proprietary rights have not been conferred upon the respondent and the compensation was paid
on the basis that respondent No.3 to 7 are tenants — the jurisdiction is not barred when the
revenue officer has not conferred the proprietary rights- the evidence was led before the reference
Court and the Court should have returned a finding on the basis of the same — appeal allowed-
judgment of reference Court set aside- the case remanded with a direction to decide the same
afresh in accordance with law. (Para-2 to 4)

Case referred:
Chuniya Devi versus Jindu Ram, 1991(1) Sim. L. C., 223

For the Appellants: Mr. G.D. Verma, Senior Advocate with Mr. B.C. Verma, Advocate.
For Respondent No.1: Mr. S.C. Sharma, Advocate.
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For Respondent No.2: Mr. Vijay Sharma, Advocate.

For Respondent No.3 & 4: Mr. Ramakant Sharma, Senior Advocate with Mr. Basant
Thakur, Advocate.

For Respondents No. 5 to 7: Ms. Sashi Kiran, Advocate vice to Mr. R.P. Singh, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge (Oral)

The landowners/appellants herein are aggrieved by the verdict recorded by the
learned District Judge, Solan, H.P. in Land Reference Petition No.2-S/4 of 2007, whereby, he
dismissed their petition preferred under Section 18/30 of the Land Acquisition Act, on ground of
his not possessing jurisdiction, to decide the question of conferment of proprietary rights upon
respondents No.3 to 7 by the Revenue Officer concerned, exercising powers under the Himachal
Pradesh Tenancy and Land Reforms Act. Also, the learned Reference Court, remanded the
petition aforesaid, to the Land Acquisition Collector, with a direction that after the Civil Court
concerned, decides the fact of conferment of proprietary rights upon the respondents concerned,
in respect to the land(s) brought to acquisition, thereafter, his making a reference under Section
30 of the Land Acquisition Act, with respect to the apportionment of compensation inter se the
landlords vis-a-vis the tenant(s).

2. The reason, which prevailed upon the learned Reference Court, to make the
aforesaid pronouncement, ensued, from its depending upon the pronouncement of this Court
reported in 1991(1) Sim. L. C., 223 titled as Chuniya Devi versus Jindu Ram, wherein, this
Court has barred Civil Courts, to test the legality of decision(s) recorded by a Revenue Officer/
Land Reforms Officer(s) concerned, exercising powers under the H.P. Tenancy and Land Reforms
Act, whereby, he proceeds to make an order, conferring proprietary rights upon a “gair maurusi”.
The reason aforesaid, as projected by the learned Reference Court, to omit to answer the
Reference Petition, palpably arises from a gross mis-appreciation of the import of the aforesaid
decision, in decision whereof, though, a Civil Court is barred to contest the legality of an
adjudication made by the Land Reforms Officer concerned, exercising powers under the H.P.
Tenancy and Land Reforms Act, whereby, he confers proprietary rights upon a “gair maurusi”, yet
in the instant case, no order has been made by the Land Reforms Officer concerned, whereby, he
has conferred proprietary rights upon respondents No.3 to 7, with respect to the land(s) brought
to acquisition, contrarily, compensation amount has been assessed upon respondents No.3 to 7,
on the ground of theirs holding the status of tenants under the landowners, with respect to the
land(s) brought to acquisition, factum whereof, of the aforesaid status, of the respondents
concerned, is contested by the landowners. The aforesaid contest was reared by the landowners,
by theirs making an application before the Land Acquisition Collector, application whereof stands
constituted under the provisions of Sections 18/30, of the Land Acquisition Act. The aforesaid
application, preferred by the landlords, before the Land Acquisition Collector, was transmitted by
the latter, to the learned Reference Court. The respondents/tenants, furnished a reply to the
petition, received by the learned Reference Court, from the Land Acquisition Collector. On the
contentious pleadings of the parties, the learned Reference Court proceeded to strike the following
issues:-

1. Whether the respondents No.3 to 7 are not entitled to any share in the
compensation amount as payable to the petitioners? OPA

2. Whether the respondents No.3 to 7 have become owners of the suit land under
H.P. Tenancy and Land Reforms Act, as such, entitled to whole of the
compensation amount?OPR3 to 7.

3. Whether the respondents No.3 to 7 are not the tenant of respondents No.2, as
such, not entitled to any compensation as payable to respondent No.2?OPR-2

4. Relief.
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3. Also evidence thereon stood adduced before it. However, as aforestated, the
learned Reference Court, did not either appraise the evidence in respect thereto adduced before it
nor answered either of the aforesaid issues. The reason which prevailed upon it, for not
answering the aforesaid issues, stood anchored upon the aforesaid decision of this Court
rendered in Chuniya Devi's case supra. Consequently, this Court is enjoined to test whether
the applicability of the decision recorded by this Court in Chuniya Devi's case supra, by the
learned Reference Court, with respect to the facts at hand, being appropriate or not. In making,
the aforesaid answer, an allusion to the ratio decidendi propounded, in the aforesaid judgment of
this Court, is imperative. The ratio decidendi held in Chuniya Devi's case supra is extracted
hereinafter:-

“64. We have attempted to do it in the present case and have come to the conclusion
that the Legislature has envisaged a complete Code in the provisios of the H.P.
Tenancy and Land Reforms Act, 1972, inter alia for effectuating its purpose of land
reforms and has ruled out determination of any question connected therewith by the
Civil Court.

The Answer
Our answer, therefore, is:

(a) That an order made by the competent authority under the H.P. Land Revenue
Act, 1954, is open to challenge before a civil court to the extent that it relates
to matters falling within the ambit of section 37(3) and section 46 of that Act;
and

(b) the civil court has no jurisdiction to go into any question connected with the
conferment of proprietary rights under section 104 of the H.P. Tenancy and
Land Reforms Act, 1972, except in a case where it is found that the statutory
authorities envisaged by that Act had not acted in conformity with the
fundamental principles of judicial procedure or where the provisions of the Act
had not been complied with.”

4. A reading of the afore-extracted ratio decidendi, propounded by this Court, in
Chuniya Devi's case supra, makes it abundantly clear qua its warranting attraction, only when
an order(s) is pronounced by the Revenue Officer concerned, exercising powers under the H.P.
Land Revenue Act, 1954 or when an order is pronounced by the Land Reforms Officer concerned,
exercising powers under the H.P. Tenancy and Land Reforms Act, 1972, whereby, he confers
proprietary rights upon, a gair maurusi tenant. However, in the instant case, there is no order
recorded either by the competent authority exercising powers under the H.P. Land Revenue Act,
1954 or by the Land Reforms Officer concerned, exercising powers under the H.P. Tenancy and
Land Reforms Act, 1972, whereby, proprietary rights with respect to the land(s) brought to
acquisition, stand conferred upon respondents No.3 to 7. Consequently, the ratio decidendi,
propounded by this Court in Chuniya Devi's case supra, was not applicable with respect to the
facts of the instant case. Conspicuously, also with the parties adducing their respective evidence,
on the aforesaid issues, it was incumbent upon the learned Reference Court, to appraise the
probative worth of the relevant evidence, besides it was incumbent upon it, to also accordingly
answer the apposite issues, whereupon, the parties were at contest. However, the learned
Reference Court, has abandoned to perform its statutory duty, especially when, it was, under
Section 30 of the Land Acquisition Act, exercising the jurisdiction of a Civil Court, hence, was
bound to make a pronouncement upon the aforesaid reference petition, preferred before it, by the
landowners. Consequently, the abandonment of jurisdiction, by the learned Reference Court,
warrants its standing discountenanced. In aftermath, the appeal is allowed and the impugned
verdict, of the learned Reference Court, pronounced in Land Reference Petition No. 2-S/4 of 2007,
is quashed and set aside. The learned District Judge, is directed to decide afresh the aforesaid
reference petition within four months from today. The parties are directed to appear before the
learned Reference Court on 26th May, 2017. All pending applications also stand disposed of.
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BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Kumar Lama Petitioner.
Versus
Stateof H.P. Respondent.

Revision No. 60 of 2009
Date of Decision: 24.04.2017

Indian Penal Code, 1860- Section 279 and 304-A- Accused was driving a tipper — the deceased,
complainant and other persons were loading the same — deceased was standing behind the tipper
— the complainant requested the accused to reverse the tipper and also cautioned that deceased
was standing behind it - the accused reversed the tipper and hit the deceased- when the
complainant raised alarm, the accused stopped the tipper — the accused was tried and convicted
by the Trial Court- an appeal was preferred, which was dismissed- held in revision that revisional
power can be exercised to prevent failure of justice or misuse of judicial mechanism — prosecution
witnesses stated that the accident took place due to the negligence of the accused but the detail
of negligence was not given- the deceased had suffered injury on the neck while opening/closing
the tail gate (dala) - it was not established as to how the act of the accused led to the death of the
deceased - accident had taken place at the stone crusher and not on the highway, therefore,
ingredients of Section 279 are not satisfied - medical evidence also does not prove that the injury
was caused in a manner suggested by the prosecution — Courts had not correctly appreciated the
evidence- appeal dismissed. (Para-8 to 23)
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State of Kerala Vs. Puttumana Illath Jathavedan Namboodiri (1999)2 Supreme Court Cases 452
Krishnan and another Versus Krishnaveni and another, (1997) 4 Supreme Court Case 241
Braham Dass v. State of H.P., AIR 2009 SC 3181

State of Karnataka v. Satish,”1998 (8) SCC 493

For the petitioner: Mr. Anup Chitkara, Advocate.
For the respondent: Mr. Ramesh Thakur, and Mr.R.K. Sharma, Deputy Advocate Generals.

The following judgment of the Court was delivered:

Sandeep Sharma, J. (Oral)

The instant criminal revision petition filed under Section 397 read with Section
401 of the Cr.PC, is directed against the judgment dated 12.3.2009, (in short ‘the impugned
judgment’) passed by the learned Additional Sessions Judge, Fast Track, Kullu, District Kullu,
HP, in Criminal Appeal No. 10 of 2008, affirming the judgment of conviction and sentence dated
8.8.2008, passed by the learned Judicial Magistrate, Ist Class, Manali, District Kullu, H.P. in
Criminal Case No. 340-1/07/72-11/07, whereby the petitioner accused has been convicted and
sentenced as under:-

“Section 279 IPC

To undergo simple imprisonment for a period of three months and to pay
fine of Rs. 1000/- and in default of payment of fine to undergo simple
imprisonment for a period of one month.

Section 304-A of the IPC
To undergo simple imprisonment for a period of one year and to pay fine

of Rs. 10,000/- and in default of payment of fine to undergo simple
imprisonment for six months under Section 304-A of the IPC.”
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2. Briefly stated facts as emerge from the record are that complainant namely Ram
Samuyj, got his statement recorded under Section 154 of the Cr.PC (Ext.PW2/A), before the police,

stating therein that on 21.6.2007, at about 4:00pm, he along with deceased Dalip Rana, Dhokhe
Lal, Shiv Shankar and Shyam Lal was loading tipper bearing registration No. HP-58-1665. He
further stated that deceased Dalip Rana was standing on back side of the tipper and the
complainant requested the accused to slightly reverse the tipper, but cautioned him to let
deceased Dalip Rana move away from there. It was also reported to the police that the labourers
namely Dhokhe Lal, Shiv Shankar and Shyam Lal were standing by the side of the tipper with
deceased Dalip Rana, when all of a sudden the accused reversed back the tipper, as a result of
which vehicle hit deceased Dalip Rana on his neck . The complainant further reported that on
his raising alarm, tipper was stopped by the accused. The complainant also reported to the police
that the injured was brought to the Mission Hospital Manali where he was declared brought dead.
The complainant also reported to the police that accident took place due to negligent driving of
the petitioner accused. On the aforesaid statement having been made by the complainant under
Section 154 of the Cr.PC., police registered a formal FIR against the petitioner and took into
possession Tipper along with documents. After completion of investigation, accused was
challaned by the police for commission of offence punishable under Sections 279 and 304 of the
IPC before the competent Court of law.

3. Learned Judicial Magistrate, Ist Class, Manali, District Kullu, H.P., after
satisfying itself that prima facie case exists against the accused put a notice of accusation under
Sections 279 and 304-A, to which he pleaded not guilty and claimed trial. Learned trial Court on
the basis of evidence adduced on record by the prosecution, found the accused guilty of having
committed offence under the aforesaid Sections and accordingly, convicted and sentenced him as
per description already given above.

4. The present petitioner-accused being aggrieved with the judgment of conviction
passed by the learned trial Court, filed an appeal under Section 374 of Cr.PC before the Court of
learned Additional Sessions Judge, Fast Track, Kullu, District Kullu, HP, who vide judgment
dated 12.3.2009, dismissed the appeal. Hence, this criminal revision petition before this Court.

5. Mr. Anup Chitkara, Advocate, representing the petitioner vehemently argued that
the impugned judgment passed by the court below is not sustainable in the eye of law as the
same is not based upon the correct appreciation of material made available on record by the
prosecution and as such, same deserves to be quashed and set-aside. Mr. Chitkara, while
inviting attention of this Court to the impugned judgment passed by the Court below argued that
bare perusal of the judgments suggest that both the courts below have not read the evidence in
its right perspective, as a result of which erroneous findings have come on record to the detriment
of the petitioner-accused, who is otherwise an innocent person. Mr. Chitkara while inviting
attention of this Court to the Section 279 IPC forcefully contended that both the courts below
committed grave illegality while holding the petitioner accused guilty of having committed offence
under Section 279 of the IPC because no evidence worth the name is available on record,
suggestive of the fact that the accident, if any, took place on the “public way” as prescribed under
Section 279 of the IPC. With a view to substantiate his aforesaid argument, Mr. Chitkara made
this Court to travel through the evidence led on record by the prosecution to demonstrate that
there is no evidence worth the name available on record suggestive of the fact that the accident
occurred on public way, rather it is an admitted case of the prosecution that accident took place
near crusher, which by no stretch of imagination, could be termed as public way and as such,
conviction recorded under Section 279 of the IPC, is required to be quashed and set-aside. Mr.
Chitkara further contended that there is no evidence suggestive of the fact that at the time of
accident vehicle in question was being driven rashly and negligently by the petitioner accused,
rather collective reading of the evidence led on record by the prosecution itself suggests that the
petitioner accused suffered injury on account of being hit by the tipper, rather he sustained
injury while closing the tail gate of the tipper involved in the accident. In this regard, he invited
attention of this Court to the statement of PW2, who stated before the Court that at the time of
accident, tipper was being loaded and vehicle was standing and not moving and six people in all
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were loading the said tipper. Mr. Anup while placing reliance upon the statement of PW2 stated
that it has specifically come in the statement of PW2 that tail gate of the tipper was open and as
such, possibility of accident occurred on account of falling of the dalla/tail gate could not be
ruled out by the court below, but unfortunately, both the court below failed to consider the
aforesaid glaring aspect of the matter, which would have changed the entire complexion of the
case. Mr. Chitkara, also invited attention of this court to the statement of PW8 to suggest that
there are major/material contradictions in his as well as statement of PW1 because both of them
have given altogether different version with regard to sustaining of injury by the deceased Dalip
Rana. Mr. Chitkara further argued that otherwise also if statements of both the witnesses are
read in conjunction, one thing clearly emerges that at that relevant time sand was being loaded
and vehicle was stationary. In the aforesaid background, Mr. Chitkara, forcefully contended that
if entire evidence, as led on record by the prosecution, is examined and analyzed, by no stretch of
imagination, driver of the tipper could be held responsible for the unfortunate accident, rather
entire evidence made available on record indicates that the deceased suffered injury on his head
due to falling of shutter/dala. He further contended that leaving everything aside, if entire
evidence adduced on record by the prosecution is examined to ascertain whether there is any
rashness/negligence on the part of the accused, it can be safely concluded that there is no
evidence as such, led on record by the prosecution with regard to rashness/negligence, if any, on
the part of the petitioner-accused and as such, he could not be held guilty of having committed
offence under Sections 279 and 304-A, of the IPC. In the aforesaid background, Mr. Chitkara,
prayed that present petitioner may be acquitted of the offence punishable under Sections 279 and
304-A of the IPC after setting aside the judgment of conviction recorded by the court below.

6. Per contra, Mr. Ramesh Thakur, learned Deputy Advocate General, duly assisted
by Mr. R.K. Sharma, learned Deputy Advocate General, representing the respondent-State
supported the impugned judgments of conviction passed by the courts below. Mr. Thakur, while
refuting the aforesaid contentions/submissions having been made by the learned counsel
representing the petitioner, vehemently argued that bare perusal of impugned judgments passed
by both the courts below suggests that there is no illegality and infirmity in the same, rather
same are based upon the correct appreciation of evidence adduced on record by the prosecution
and as such, there is no scope of interference, whatsoever, of this Court, especially in view of the
concurrent finding of fact and law recorded by the courts below. Mr. Thakur while specifically
placing reliance upon the statement of PWs 1 and 2 contended that prosecution proved beyond
reasonable doubt that the deceased Dalip Rana suffered injuries on his head after being hit by
the tipper being driven by the petitioner accused. While inviting attention of this court to the
statement of PW1, Mr. Thakur, contended that it has specifically come in his statement that when
the petitioner accused was asked to reverse the vehicle, he was informed that the deceased Dalip
Singh is standing but despite that petitioner accused hurriedly reversed the vehicle, as a result of
which, Dalip suffered injuries and finally passed away. Mr. Thakur, further contended that there
is no force in the argument of Mr. Chitkara that person can only be charged under Section 279, if
he drives vehicle on public way, wherever a vehicle goes and passes through, can be considered a
public way and in the instant case, though crusher was not on the road head but certainly 40-50
mts. away from the road. Mr. Thakur, further contended that crusher could be reached by the
tipper being driven by the accused only using same path and as such, it cannot be said that the
accident, if any, did not occur on public way. Mr. Negi placed reliance on judgment passed by
the Hon’ble Apex Court titled State of Kerala Vs. Puttumana Illath Jathavedan Namboodiri
(1999)2 Supreme Court Cases 452, to suggest that this court has limited jurisdiction under
Section 397 of the Cr.PC.

7. I have heard learned counsel for the parties as well carefully gone through the
record
8. As far as scope of power of this Court while exercising revisionary jurisdiction

under Section 397 is concerned, the Hon’ble Apex Court in Krishnan and another Versus
Krishnaveni and another, (1997) 4 Supreme Court Case 241; has held that in case Court
notices that there is a failure of justice or misuse of judicial mechanism or procedure, sentence or
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order is not correct, it is salutary duty of the High Court to prevent the abuse of the process or
miscarriage of justice or to correct irregularities/incorrectness committed by inferior criminal
court in its judicial process or illegality of sentence or order. The relevant para of the judgment is
reproduced as under:-

8. The object of Section 483 and the purpose behind conferring the revisional
power under Section 397 read with Section 401, upon the High Court is to invest
continuous supervisory jurisdiction so as to prevent miscarriage of justice or to
correct irregularity of the procedure or to mete out justice. In addition, the inherent
power of the High Court is preserved by Section 482. The power of the High Court,
therefore, is very wide. However, the High Court must exercise such power
sparingly and cautiously when the Sessions Judge has simultaneously exercised
revisional power under Section 397(1). However, when the High Court notices that
there has been failure of justice or misuse of judicial mechanism or procedure,
sentence or order is not correct, it is but the salutary duty of the High Court to
prevent the abuse of the process or miscarriage of justice or to correct
irregularities/ incorrectness committed by inferior criminal court in its judicial
process or illegality of sentence or order.”

9. In the instant case, prosecution with a view to prove its case examined as many
as nine witnesses, but close scrutiny of the evidence made available on record, suggests that only
two material witnesses can only be said to be the eye witnesses to the alleged accident. In his
statement recorded under Section 313 Cr.PC, the petitioner-accused denied the case of the
prosecution in toto, and stated that accident did not take place due to negligent driving of the
vehicle and he has been falsely implicated in the case. However, fact remains that no evidence
was led on record by the accused in support of his case.

10. This Court solely with a view to ascertain the genuineness and correctness of the
statement having been made by the learned counsel representing the petitioner accused as well
as to the impugned judgments passed by the Courts below undertook an exercise to peruse the
evidence led on record by the prosecution, perusal whereof suggest that there is considerable
force in the arguments having been made by the learned counsel for the petitioner accused that
both the courts below have failed to appreciate the evidence in its right perspective, as a result of
which erroneous findings to the detriment of the petitioner have come on record.

11. In the instant case, PW2 Ram Samuj, the complainant stated before the Court
that in the month of June, 2007, he along with Sham Sunder, Dhoke Lal and deceased Dalip
Rana was working at Stone Crusher. He further stated that at that relevant time, deceased Dalip
Rana was opening the shutter of the tipper and accused reversed back the tipper, as a result of
which, Dalip sustained injuries on his neck. He also stated that Dalip was rushed to the
hospital, where he was declared brought dead.

12. True it is that this witness while deposing before the Court stated that accident
took place due to negligence of the accused but there is no whisper, if any, that in what manner
accused was negligent at the time of alleged accident. If the statement of PW2 is perused, he
stated that at around 4 pm, he along with deceased Dalip Rana, Dhoke Lal and Shiv Shankar was
loading the Tipper in question. He further stated that they were at the back side of the tipper and
he asked the petitioner accused to reverse it a little bit. He further stated that he cautioned the
accused to let Dalip Rana take side first. However, Kumar Lama (petitioner) reversed the vehicle,
as a result of which accused Dalip Rana received injury on his neck having been hit by the tail
gate of the tipper. PW2 in his statement further stated that Dalip Kumar deceased was opening
the dala/tail gate of the tipper, then accused hit the tipper on his neck, as a result of which Dalip
received injury on his neck. If the cross examination conducted on this witness is perused
carefully, it suggests that at the relevant time, sand was being loaded in the tipper and it was
stationary because PW2 in his cross examination has specifically stated that at the time of
accident, vehicle was stationary and sand was being loaded on the tipper. He also admitted that
while loading sand, shutter of the tipper is kept upon towards upper side. He further admitted
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that two or three people are required to open and close the shutter/dala. Though PW2 in his
cross examination denied that deceased Dalip Rana suffered injury while closing the shutter but
he specifically stated that at the time of accident shutter was being opened by Dhoke Lal and
deceased Dalip Rana.

13. PW8 Dhoke Lal stated that he along with Shyam Lal, Shankar, deceased Dalip
Rana and Ram Samuj was loading the sand in the tipper. He further stated that accused was
driver of the tipper. It has also come in his statement that there should be a distance of 5ft. and
Deceased Dalip Rana was opening the shutter of the Tipper. Rather PW2 in his statement stated
that at that relevant time, shutter/dala of the tipper was opened by Dhoke Lal as well as
deceased Dalip Rana. PWS8 in his statement stated that all of a sudden, accused revesred back
the tipper as a result of which Dalip was crushed and his neck sustained injury. It is not
understood that if at that time, as per version put forth by the prosecution, shutter/dala of the
tipper was open, how deceased could be hit by the vehicle which was being reversed, as claimed
by the prosecution. It has also come in the statement of PW8 that at the time of accident,
deceased Dalip Rana was standing 5 ft. away from the vehicle and was opening the shutter.
Aforesaid version put forth by PW2 also could not be accepted simply for the reason that if Dalip
Singh was standing 5 ft. away from the vehicle, how he could open the shutter/dala of the
vehicle. PW8 in his cross examination admitted that at the time of accident, vehicle was in start
condition and he was also standing behind the vehicle. If the statement of PWs 2 and 8 are read
juxtaposing each other, it can be safely inferred that version putforth by them could not have
been believed merely on its face value by the courts below, especially in view of the material
contradictions in their statements. PW8 Dhoke Lal stated that Dalip Rana was standing 5 ft.
behind the tipper and was opening its dala/tail gate of the tipper, but if the statement of PW2 is
seen there is no mention of standing of Dalip Kumar 5ft. away from the vehicle, rather PW2 only
stated that deceased Dalip Rana was at the back side of the tipper and he asked the petitioner
accused to reverse it a little bit. There is no corroboration, to the version put forth by the PW2 in
the statement of PW8 and PWS8 stated that he was all alone at the time of the accident.

14. PW2 has specifically stated in his cross-examination that at the time of incident
shutter/dala/tail gate of the tipper was being opened by PW8 namely Dhoke Lal and deceased
Dalip Rana. If aforesaid version put forth by PW2 is taken to be correct, version put forth by
PWS8, cannot be accepted at all that deceased Dalip suffered injury on his neck after being hit by
the tipper. Similarly, perusal of Ext.PW2/A (statement) recorded under Section 154 of the Cr.PC
suggests that PW2 reported that on 21.6.2007 at about 4pm, he along with Shyam Lal, Dhoke
Lal, deceased Dalip Rana and Shiv Shankar, was loading the tipper. In his statement under
Section 154 of the Cr.PC, the complainant i.e. PW2 stated that the deceased Dalip was on the
back side of the tipper, whereas in his statement before the Court, he stated that Dalip Rana was
opening the dala gate of the tipper and then, he was hit by the tipper, as a result of which, he
suffered injury on his neck.

15. This Court after carefully examining the statements of PW2 and PW8 sees
substantial force in the argument having been made by the learned counsel for the petitioner that
there are material contradictions in the statements of PW2 and PW8 and no conviction, if any,
could be recorded by the courts below on the statement of these so called eye witnesses i.e. PW2
& PW8.

16. Leaving everything aside, this Court was unable to lay its hand to any evidence
worth the name led on record by the prosecution suggestive of the fact that there was act of
rashness and negligence on the part of the petitioner accused while loading sand at the stone
crusher because none of the witnesses stated anything specific with regard to the negligence on
the part of the accused. Both the PWs as referred above, merely stated that accident occurred
due to rashness and negligence of the petitioner accused but I am afraid that merely this
statement was sufficient to hold the petitioner guilty of having committed offence under Section
279 and 304-A IPC. Rather, this Court after carefully examining the entire evidence led on record,
has reason to believe/infer that the deceased Dalip Rana suffered injury on his neck while
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opening the dala/tail gate or closing the same. Both the aforesaid material prosecution witnesses
have stated altogether differently with regard to positioning of deceased Dalip Rana at the spot of
the accident. But interestingly, if the statements made by both the witnesses are seen/perused
carefully, it may be easily inferred that at that relevant time, vehicle was stationary and sand was
being loaded on the same. True it is, that at that relevant time, there was no conductor, as stood
proved, alongwith Tipper but if the statement of PW 1 is read, he specifically stated that he asked
the petitioner accused to reverse it a little bit and as such, it cannot be stated that petitioner-
accused without ascertaining whether person is standing behind or not, reversed the vehicle
rashly and negligently. PW2 though in his statement stated that at the time of reversing of the
vehicle he asked the petitioner accused to let Dalip Rana get aside first, however his aforesaid
version was nowhere corroborated by PW8, who admittedly, as per evidence led on record by the
prosecution was, with the deceased Dalip Rana at the back of the tipper.

17. True it is that in the unfortunate incident one person lost his life but after
carefully examining the evidence adduced on record by the prosecution, this court has no
hesitation to conclude that the prosecution was not able to prove beyond reasonable doubt that
the petitioner committed offence punishable under Section 279 of the IPC. To constitute an
offence under Section 279 IPC, it is/was the bounden duty of the prosecution to prove beyond
reasonable doubt that the accused was driving the vehicle on a “public way”. Apart from above,
prosecution while proving its case under Sections 279 IPC is/was also expected to prove that the
petitioner accused was driving rashly or negligently that it endangered human life or caused hurt
or injury to any other person. But unfortunately in the instant case, all the aforesaid
ingredients/factors, which were required to be weighed/considered at the time of ascertaining
whether the offence under Section 279 of the IPC, has been committed by the petitioner accused
or not, have been not proved. It would be apt to reproduce Section 279 of the IPC, herein below:-
“Rash driving or riding on a public way
Whoever drives any vehicle, or rides, on any public way in a manner so rash or
negligent as to endanger human life, or to be likely to cause hurt or injury to any
other person, shall be punished with imprisonment of either description for a term

which may extend to six months, or with fine which may extend to one thousand
rupees, or with both.”

Aforesaid provision of law clearly suggests that the person/individual, who drives the vehicle
rashly and negligently on public way can be charged under Section 279 IPC.

18. It has specifically come in the statement of PW2 (complainant) that the accident
occurred at stone crusher, which was at the distance of 40/50 fts., away from the highway,
otherwise apart from above, evidence available on record clearly suggests that at that relevant
time sand was being loaded on the vehicle and tipper was just standing near to the crusher as is
clearly evident from the photographs (Ext.PA/12 to 15). In this regard, the Hon’ble Apex Court, in
case titled Braham Dass v. State of H.P., AIR 2009 SC 3181, has held that Section 279 IPC
deals with rash driving or riding on a public way and it must be established that the accused was
driving any vehicle on a public way which endangered human life or was likely to cause hurt or
injury to any other person. But in the instant case, there is no evidence led on record by the
prosecution to prove that at that relevant time, vehicle in question was being driven by the
petitioner accused on public way as provided under Section 279 of the IPC and as such, aforesaid
provision could not be attracted in the present case, where the petitioner-accused was not
admittedly driving tipper on the public way at that relevant time. The relevant para of the
judgment referred supra, is being reproduced herein below:-

“6.In support of the appeal, learned counsel for the appellant submitted that there
was no evidence on record to show any negligence. It has not been brought on
record as to how the accused- appellant was negligent in any way. On the contrary
what has been stated is that one person had gone to the roof top and driver started
the vehicle while he was there. There was no evidence to show that the driver had
knowledge that any passenger was on the roof top of the bus. Learned counsel for
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the respondent on the other hand submitted that PWI1 had stated that the
conductor had told the driver that one passenger was still on the roof of the bus
and the driver started the bus.

7.In the cross-examination PW1 categorically stated that he does not know who the
driver was. It is of relevance that the conductor was not examined as a witness.

8. Section 279 deals rash driving or riding on a public way. A bare reading of the
provision makes it clear that it must be established that the accused was driving
any vehicle on a public way in a manner which endangered human life or was
likely to cause hurt or injury to any other person. Obviously the foundation in
accusations under Section 279 IPC is not negligence. Similarly in Section 304-A the
stress is on causing death by negligence or rashness. Therefore, for bringing in
application of either Section 279 or 304-A it must be established that there was an
element of rashness or negligence. Even if the prosecution version is accepted in
toto, there was no evidence led to show that any negligence was involved.”

19. Similarly perusal of medical evidence led on record nowhere gives specific
details/description of the injury suffered by the deceased Dalip Rana in the alleged accident.
PW4 Dr. Alka Walter, Medical Officer, Mission Hospital, Manali, stated that when the patient was
brought to the hospital, he had no pulse, recordable blood pressure, cardiac activity or
spontaneous respiration and she issued MLC Ext.PW3/A. However, there is nothing in MLC
Ext.PW3/A from where, something can be inferred with regard to the alleged injury suffered by
the deceased Dalip Rana. PW?7 Dr. Sishu Pal, Regional Hospital Kullu, who had conducted the
post-mortem of the body, issued post-mortem report Ext.PW7/A and according to him, cause of
the death was head injury, which ultimately resulted into coma and death of deceased Dalip
Rana. He further stated that injury could be sustained due to hitting of vehicle while being
reversed but definitely, there is no positive statement of him, if any, with regard to injury caused
to the deceased. Since in the instant case, prosecution has miserably failed to prove on record
that the deceased suffered injury on his head after being hit by the vehicle, aforesaid medical
evidence adduced on record by the prosecution is/was of no help. Hence, finding returned by the
courts below that medical evidence led on record is also in consonance with the oral evidence
adduced on record by the prosecution qua the accident is totally irrelevant.

20. This court was unable to lay its hand to any evidence led on record by the
prosecution to prove the negligence, if any on the part of the petitioner-accused. It is well settled
by now that for the purpose of criminal law, high degree of negligence is required to be proved
before the felony is established. But in the instant case, there is hardly any evidence suggestive
of the fact that the petitioner accused was negligent at the time of alleged accident, rather,
evidence available on record, especially, statements of PW2 and 8 compel this Court to agree with
the contention having been made by the learned counsel representing the petitioner that the
deceased Dalip Rana suffered injury on his neck due to fall of shutter/tail gate of the tipper.
Prosecution with a view to prove negligence, if any, on the part of the petitioner accused ought to
have proved on record gross negligence on the part of the accused petitioner. In such like cases,
there should be evidence to prove on record the amount of recklessness or negligence and same
should be more than normal or ordinary. Though, in the instant case, prosecution made an
attempt to prove on record that the deceased Dalip Rana suffered injury due to the negligence of
the accused but statements of PWs 2 and 8 nowhere prove the case of prosecution because none
of the aforesaid witnesses stated something specific with regard to the negligent act, if any,
committed by the petitioner at the time of the alleged incident. Mere bald statement that the
petitioner accused was negligent, by no stretch of imagination, could be termed to be sufficient to
hold the petitioner accused guilty of having committed offences punishable under Sections 279
and 304 of the IPA. In the instant case, it has come on record that at the time of accident, tipper
was stationary and it was not being driven by its driver. Hence, this Court has no hesitation to
conclude that prosecution has failed to prove reckless or careless driving of the petitioner accused
beyond reasonable doubt. A person cannot be held criminally accountable for his rashness and
negligence merely because evil consequences flow from his act, rather rashness must be such as
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to endanger human life or personal safety of others. Similarly, for criminal liability, the rashness
or negligence must show a disregard for human life or personal safety of others. Question
whether an act is criminally rash or negligent is question of fact depending upon the
circumstances of particular case and as such, needs to be elucidated minutely and with certain
degree of precision. In the instant case, PW2 himself stated that he had asked the petitioner to
reverse the vehicle a little bit and as such, it cannot be said that vehicle if at all reversed by the
petitioner-accused, was a sheer act of negligence because the petitioner-accused reversed the
vehicle on being asked by PW2.

21. Reliance is placed on judgment passed by the Hon’ble Apex Court in case titled
“State of Karnataka v. Satish,”1998 (8) SCC 493. The relevant paras of which are being
reproduced herein below:-

“l. Truck No. MYE-3236 being driven by the respondent turned turtle while
crossing a "nalla" on 25-11-1982 at about 8.30 a.m. The accident resulted in the
death of 15 persons and receipt of injuries by about 18 persons, who were
travelling in the fully loaded truck. The respondent was charge-sheeted and tried.
The learned trial court held that the respondent drove the vehicle at a high speed
and it was on that account that the accident took place. The respondent was
convicted for offences under Sections 279, 337, 338 and 304A IPC and sentenced
to various terms of imprisonment. The respondent challenged his conviction and
sentence before the Second Additional Sessions Judge, Belgaum. While the
conviction and sentence imposed upon the respondent for the offence under Section
279 IPC was set aside, the appellate court confirmed the conviction and sentenced
the respondent for offences under Sections 304A, 337 and 338 IPC. On a criminal
revision petition being filed by the respondent before the High Court of Karnataka,
the conviction and sentence of the respondent for all the offences were set aside
and the respondent was acquitted. This appeal by special leave is directed against
the said judgment of acquittal passed by the High Court of Karnataka.

2. We have examined the record and heard learned counsel for the parties.

3. Both the trial court and the appellate court held the respondent guilty for
offences under Sections 337, 338 and 304A IPC after recording a finding that the
respondent was driving the truck at a "high speed". No specific finding has been
recorded either by the trial court or by the first appellate court to the effect that the
respondent was driving the truck either negligently or rashly. After holding that the
respondent was driving the truck at a "high speed”, both the courts pressed into
aid the doctrine of res ipsa loquitur to hold the respondent guilty.

4. Merely because the truck was being driven at a "high speed" does not bespeak
of either "negligence" or "rashness" by itself. None of the witnesses examined by
the prosecution could give any indication, even approximately, as to what they
meant by "high speed". "High speed" is a relative term. It was for the prosecution to
bring on record material to establish as to what it meant by "high speed" in the
facts and circumstances of the case. In a criminal trial, the burden of providing
everything essential to the establishment of the charge against an accused always
rests on the prosecution and there is a presumption of innocence in favour of the
accused until the contrary is proved. Criminality is not to be presumed, subject of
course to some statutory exceptions. There is no such statutory exception pleaded
in the present case. In the absence of any material on the record, no presumption of
"rashness" or "negligence" could be drawn by invoking the maxim 'res ipsa
loquitur”. There is evidence to show that immediately before the truck turned turtle,
there was a big jerk. It is not explained as to whether the jerk was because of the
uneven road or mechanical failure. The Motor Vehicle Inspector who inspected the
vehicle had submitted his report. That report is not forthcoming from the record and
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the Inspector was not examined for reasons best known to the prosecution. This is
a serious infirmity and lacuna in the prosecution case.

5. There being no evidence on the record to establish "negligence"” or "rashness" in
driving the truck on the part of the respondent, it cannot be said that the view
taken by the High Court in acquitting the respondent is a perverse view. To us it
appears that the view of the High Court, in the facts and circumstances of this
case, is a reasonably possible view. We, therefore, do not find any reason to
interfere with the order of acquittal. The appeal fails and is dismissed. The
respondent is on bail. His bail bonds shall stand discharged. Appeal dismissed.”

22. After having carefully perused the record and the statements of the witnesses
and applying ratio of law laid down by the Hon’ble Apex Court, this court is of the view that the
judgments passed by the courts below are not based upon correct appreciation of the evidence
adduced on record and as such, same deserve to be quashed and set-aside.

23. Consequently, in view of the detailed discussion made herein above, the present
petition is allowed and the judgments passed by the courts below are quashed and set-aside.
Accordingly, petitioner-accused is acquitted of the charges so framed against him. Bail bonds are
ordered to be discharged and interim order, if any, is vacated. All applications, if any, also stand
disposed of.

BEFORE HON’BLE MR.JUSTICE SANDEEP SHARMA, J.

Khazan Singh & Others ....Appellants-Plaintiffs
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Ravinder Singh & Others ....Respondents-Defendants

Regular Second Appeal No.221 of 2003.
Judgment Reserved on: 10.04.2017
Date of decision: 25.04.2017

Specific Relief Act, 1963- Section 38- Theplaintiff filed a civil suit for injunction pleading that
he is owner and defendants are interfering with the suit land without any right to do so- the
defendants denied the interference and stated that a portion of the suit land is in their possession
and they have become owners by way of adverse possession — they also filed a counter-claim to
this effect- the suit was dismissed by the Trial Court and the Counterclaim was partly decreed —
separate appeals were filed - the District Judge allowed the appeal filed by the defendants and
dismissed the appeal filed by the plaintiffs- defendants were declared to have become owners by
way of adverse possession and plaintiff was restrained from interfering in the possession - held in
second appeal that the defendants had taken the plea of true ownership in the written statement,
thus, the plea of adverse possession is not available to them - Defendant No.1 stated that he
would not have raised construction on the land if he had known that the land belongs to the
plaintiff- the plea of adverse possession was not established as the hostile animus is lacking —
appeal allowed — judgments and decrees passed by the Courts set aside.(Para- 17 to 32)
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Sebastiao Luis Fernandes (Dead) through LRs and Others vs. K.V.P. Shastri (Dead) through LRs
and Others, (2013)15 SCC 161

For the Appellants: Mr.N.S. Chandel, Advocate.
For Respondents 1(a to e): Mr.Rajnish K.Lall, Advocate vice Mr.Sanjeev Sood, Advocate.

The following judgment of the Court was delivered:

Sandeep Sharma, J.

This Regular Second Appeal filed under Section 100 of the Code of Civil
Procedure is directed against the judgment and decree dated 17.3.2003, passed by learned
District Judge, Bilaspur in Civil Appeal No.96 of 1995, affirming the judgment and decree dated
4.5.1995 passed by learned Sub Judge Ist Class, Bilaspur, H.P., whereby suit for permanent
prohibitory injunction having been filed by the plaintiffs-appellants (hereinafter referred to as the
‘plaintiff’) has been dismissed and the counter claims filed by the defendants have partly been
decreed.

2. Briefly stated facts, as emerged from the record, are that the plaintiff filed a suit
for permanent prohibitory injunction against defendant No.1 in the Court below on the
allegations that the he is owner in possession of land comprised in Khata No.7min, Khatauni
No.7 min, Khasra No.87, measuring 0-12 bighas, situated in village Dali, Pargana and Tehsil
Sadar, District Bilaspur, H.P.. It is averred by the plaintiff that defendants have no right, title or
interest in the suit land as they have started interfering with his ownership and possession over
the suit land w.e.f. 25.1.1991, for which act the plaintiff requested the defendants not to do so,
but without any result. It is further averred by the plaintiff that the defendants threatened him to
dispossess him from the suit land by raising construction over the same as defendant No.1 has
claimed himself to be the owner of Khasra No.80, which is adjacent to the suit land. The plaintiff
has prayed that the defendants be restrained from raising any construction or interfering with the
possession of the plaintiff over the suit land by issuance of a decree of perpetual injunction, in
the alternative, the plaintiff prayed for a decree of possession.

3. Defendants, by way of detailed written statement, refuted the aforesaid claim
having been put forth on behalf of the plaintiff. Defendants No.1 and 2 admitted the ownership
and possession of defendant No.1 over Khasra No.80, which has a common boundary with
Khasra No.87 of the plaintiff. The defendants denied the allegation that they are interfering with
the ownership and possession of the plaintiff over the suit land. It is averred that a portion of the
suit land described in Khasra No.87/1, measuring 0-1 biswa, was under the possession of
defendant No.1 and his predecessor-in-interest for the last more than 12 years, prior to the
institution of the suit over which defendant No.1 and his predecessor-in-interest constructed
water tank and a platform. It is further averred that there was a water tap in a portion of the
house of defendant No.1 and his predecessor-in-interest in Khasra No.87/1 over which they were
having open, continuous, un-interrupted, peaceful and hostile possession and were also having
acquired rights of ownership by way of adverse possession.

4. Defendants No.1 and 2 also filed counter claim, thereby claiming ownership of
Khasra No.87/1, measuring 0-1 biswa by adverse possession and the plaintiff was sought to be
restrained from 1nterfer1ng with the ownership and possession of defendant No.1 over said Khasra
number, by issuance of a decree of perpetual injunction. Defendants No.1 and 2 also denied the
allegation that they are/were interfering in any manner with the ownership and possession of the
plaintiff over the rest of the area measuring 0-11 biswas of Khasra No.87 and prayed that the
plaintiff is not entitled to any relief of permanent injunction as well as for possession. In this
background, the defendants prayed for dismissal of the suit filed by the plaintiff.

5. Learned trial Court on the basis of pleadings of the parties framed the following
issues:-
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“I. Whether the plaintiff is owner in possession of the suit land comprising in
Khasra No.87 land measuring 0-12 bighas as alleged in para No.1 of the
plaint? OPP.

2. Whether the defendant No.1 has become full fledged owner of land
measuring one biswas comprising in Khasra No.87/1 by way of adverse
possession? OPD-1/counter Claimant.

3. Whether the plaintiff is entitled for the relief of permanent injunction as
prayed for? OPP.

4. Whether the plaintiff is entitled for the alternative relief of possession by
way of dismantling the structure if raised during the pendency of the suit?
OPP.

5. Whether no cause of action has arisen to the plaintiff OPD/ counter
claimant.

6. Relief.”

6. Learned trial Court vide common judgment and decree dated 4.5.1995 dismissed

the suit of the plaintiff for permanent prohibitory injunction and partly decreed the counter claim
filed by the defendants.

7. Feeling aggrieved and dissatisfied with the aforesaid judgment and decree passed
by the learned trial Court, whereby suit filed by the plaintiff was dismissed and the counter claim
filed by the defendants was partly decreed, plaintiff as well as defendants filed separate appeals
bearing Civil Appeal Nos.75 of 1995 and 96 of 1995 respectively under Section 96 of the Code of
Civil Procedure (for short ‘CPC’) assailing therein common judgment and decree dated 4.5.1995
passed by learned Sub Judge Ist Class, Bilaspur.

8. Learned District Judge, Bilaspur vide a common judgment and decree dated
17.3.2003 allowed the appeal preferred by the defendants against the plaintiff by declaring
defendant No.1 as owner of the suit land by way of adverse possession and dismissed the appeal
preferred by the plaintiff against defendants No.1 and 2 and restrained him from interfering with
the ownership and possession of defendant No.1 over the suit land by issuance of a decree of
perpetual injunction against him.

9. In the aforesaid background the present appellants-plaintiffs filed this Regular
Second Appeal before this Court, details whereof have already been given above.

10. This second appeal was admitted on the following substantial question of law:

“(1) Whether there exist sufficient material justifying the learned District Judge
in substituting his findings to the contrary arrived at by the learned Trial
Court to the effect that the possession of the respondent over the suit land
in question is adverse and perfected in title to it.

2. Whether the learned Court below have overlooked or misread the evidence
existing on the record of the case which if taken into consideration or
perused in proper prospective would lead to finding contrary to those
returned by the Court.”

11. Mr.N.S. Chandel, learned counsel appearing for the appellants-plaintiffs,
vehemently argued that the impugned judgment passed by learned District Judge is not
sustainable in the eye of law as the same is not based upon correct appreciation of evidence as
well as law on the point and as such the same deserves to be quashed and set aside. While
referring to the impugned judgment passed by learned appellate Court, Mr.Chandel contended
that bare perusal of the same suggests that evidence led on record by the respective parties has
not been taken in to consideration in its right perspective, as a result of which erroneous findings
have come on record to the detriment of plaintiff, who successfully proved on record that he is
owner in possession of the suit land. Mr.Chandel further stated that the finding returned by
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learned District Judge to the effect that defendant No.1 Sohan Lal acquired title of the suit land
described as Khasra No.87/1, measuring 0-1 biswas by way of adverse possession is totally
perverse and by no stretch of imagination could be returned that too on the basis of evidence led
on record by the plaintiff. Mr.Chandel contended that there is no evidence available on record
suggestive of the fact that the said defendant and his predecessor-in-interest had constructed
their house more than 30 years back treating the land, underneath the house, under their
ownership.

12. With a view to substantiate his aforesaid submissions, Mr.Chandel, learned
counsel appearing for the appellants, invited the attention of this Court to the statement having
been made by defendant; namely; Sohan Singh, wherein he has stated that construction over the
suit land was raised on the presumption that the same belongs to them. Similarly, learned
counsel invited the attention of this Court to the admission having been made by defendant that
prior to 1991 i.e. when demarcation of land was given, it was not in their knowledge that
ownership of land vests with the appellants. Mr.Chandel further contended that learned first
appellate Court below miserably failed to appreciate statement having been made by defendant,
wherein he, while making statement, offered another land to the appellant in exchange of the suit
land and as such by no stretch of imagination, findings, if any, could be returned by the learned
first appellate Court to the effect that the defendant has become owner by way of adverse
possession.

13. While concluding his arguments, Mr.Chandel made this Court to travel through
the evidence led on record by the respective parties to demonstrate that there is no iota of
evidence suggestive of the fact that the defendant was able to prove on record by way of cogent
and convincing evidence that he had acquired ownership by way of adverse possession because,
defendant neither in the pleadings nor in his statement stated anything specific with regard to
time when his possession qua the suit land turned hostile. Mr.Chandel, while inviting the
attention of this Court to the statement of PW-1, made an attempt to persuade this Court to take
a view that possession of the respondent over the land in question, if any, was permissive and
finding contrary to the same, as returned by the first appellate Court, deserves to be quashed and
set aside being contrary to the evidence led on record by the respective parties. While making
prayer to accept the instant appeal, Mr.Chandel contended that there has been total mis-
appreciation and mis-construction of evidence by learned first appellate court and as such finding
returned by the learned trial Court, whereby plea of adverse possession taken by the defendant
was rejected, is required to be restored after setting aside the judgment and decree passed by the
first appellate Court. Mr.Chandel, during arguments having been made by him, fairly conceded
that there is concurrent findings of fact recorded by the Courts below with regard to possession of
the respondent over the land in question for the last more than 30 years and as such eviction, if
any, can be sought by the true owner in accordance with law by way of filing suit for possession,
if any.

14. Mr.Rajnish K.Lall, learned counsel representing the defendants, supported the
impugned judgment passed by learned first appellate Court. Mr.Lall with a view to refute the
contention having been made by learned counsel representing the plaintiff made this Court to
travel through the impugned judgment passed by learned first appellate Court to demonstrate
that evidence adduced on record by the respective parties, especially the defendant, has been
read in its right perspective and there is no mis-appreciation as claimed by the counsel
representing the plaintiff. While referring to the statement having been made by PW-1 i.e. power
of attorney of plaintiff; namely; Prabhu Ram, Mr.Lall contended that the plaintiff himself admitted
the possession of defendant No.1 over the suit land for the last more than 30 years and as such
there is no illegality and infirmity in the findings returned by the learned first appellate Court.
Learned counsel representing the defendants, while refuting the contention of the learned counsel
for the plaintiff that candid admission has been made by the defendant that construction over the
suit land was raised by them under presumption that they are actual owner of the suit land,
invited attention of this Court to the statement of DW-1 to demonstrate that if statement having
been made by defendant No.1 read in its entirety, it clearly suggests that construction over the
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suit land was raised 30 years back by the forefathers of the defendant and at no point of time
resistance, if any, was shown by the plaintiff or his predecessor-in-interest Mr.Lall further
contended that the plaintiff cannot be allowed to read certain portion of statement of DW-1 in
isolation to conclude that possession/ construction, if any, over the suit land was permissive in
nature, rather close reading of statement having been made by DW-1 as well as other defendant
witnesses proves beyond reasonable doubt that defendants have become owners by way of
adverse possession. Mr.Lall also invited the attention of this Court to the written statement filed
by the defendants to refute the contention having been made on behalf of the plaintiff that no
specific pleadings, if any, have been made with regard to the adverse possession as claimed by
the defendants.

15. While concluding his arguments, Mr.Lall contended that since both the Courts
below have dealt with each and every aspect of the matter meticulously, there is no scope of
interference, especially in view of the concurrent findings of fact recorded by Courts below. In
this regard, to substantiate his aforesaid plea, he placed reliance upon the judgment passed by
Hon’ble Apex Court in Laxmidevamma and Others vs. Ranganath and Others, (2015)4 SCC
264.

16. I have heard learned counsel for the parties and gone through the record of the
case carefully.

17. At the very outset, it may be stated that this Court need not to look into the
validity and correctness of findings returned by the Courts below with regard to possession of
defendants over the suit land as well as entitlement of plaintiff for decree of permanent
prohibitory injunction, in view of concurrent findings of fact and law recorded on the point by
both the Courts below and more particularly in view of fair stand adopted by learned counsel
representing the appellants-plaintiffs.

18. Otherwise also, in the instant Regular Second Appeal, this Court is only bound
to answer substantial questions of law framed at the time of admission of the appeal. Perusal of
substantial questions of law, as reproduced hereinabove, nowhere suggests that dispute, if any,
with regard to findings qua possession over the suit land as well as entitlement of plaintiff for
decree of permanent prohibitory injunction is/was in issue, rather, controversy at hand is with
regard to findings returned by learned first appellate Court, whereby defendant has been held to
be in adverse possession of the suit land.

19. Perusal of pleadings available on record suggests that plaintiff filed a suit for
permanent prohibitory injunction against the defendants praying therein that defendants be
restrained permanently from interfering in the suit land in any manner or in the alternative
plaintiff claimed that if plaintiff is dispossessed during the pendency of the suit or is not found in
possession of any portion of the suit land or any construction is found in any portion of the suit
land, the same may be ordered to be dismantled and possession of vacant land be restored to the
plaintiff. In nutshell, plaintiff claimed that the suit land bearing Khasra No.87, Khewat No.7min,
Khatauni No.7 min, land measuring 0-12 bighas, situated in village Dali, Pargana and Tehsil
Sadar, District Bilaspur, H.P. is under the ownership as well as possession of plaintiff. He
further claimed that the defendants have no right, title or interest in the suit land in any manner,
whatsoever.

20. Defendants by way of written statement refuted the aforesaid claim of the
plaintiff and claimed that plaintiff is not the owner of the suit land and defendant No.1 has
become full fledged owner of the land measuring one biswa by way of adverse possession.
Defendant No.1 further claimed that his father was in adverse possession of the same for the last
more than 60 years and after his death in the year 1972, he continued to be in adverse
possession of the land. Defendants further claimed that they constructed houses in the years
1962 and 1982 on the part of the suit land. Apart from above, defendants also claimed that they
constructed a water tank and Tulsi Chaura in 1964 on the part of suit land as owner of this land.
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21. Before proceeding to explore answer to the substantial questions of law, as
referred hereinabove, this Court deems it fit to take note of paras 1 and 2 of the written statement
filed by the defendants, which are reproduced here-in-below:

“I. That para No.1 of the plaint is not admitted to be correct and is denied. The
plaintiff is not in the possession of the land measuring 1 biswa comprised in
Khasra No.87/1 as shown in the Tatima attached herewith. The plaintiff is not the
owner of this land as well and the defendant No.1 has become full-fledged owner
of land measuring 1 biswa as shown in the Tatima and marked as 87/1 as the
father of defendant No.1 was in the adverse possession of the same for the last
more than 60 years and after his death in 1972 the defendant No.1 continued to
remain in adverse possession of this land as owner. The defendant has
constructed houses in 1962 and 1982 part of which is located on the land
mentioned in this para. The defendant has also constructed a water tank and
Tulsi Chaura in 1964 and fixed a tap in the part of this land mentioned in Khasra
No.87/ 1 as owner of this land. These constructions were made in the presence of
the plaintiff and he did not object at any time to the constructions made by the
defendant. The passage of the defendant and his family members &
acquaintances is also in existence in this Khasra No.87/1 and we have been
passing through this passage as considering ourselves owners of this Khasra No.
openly as a matter of right without any objection or resistance from the plaintiff.

2. That para No.2 of the plaint is admitted to be correct to the extent of defendants
residence but it is incorrect to say that the defendants have no right, title or interest
in the suit land. The defendants are in the possession of Khasra No.87/1
adversely, openly, as a matter of right of being owner in possession from the time
of defendant No.1’s father who became the owner of this Khasra No.87/1 in
1942.”

22. If stand taken/adopted by the defendants in their written statement is perused
carefully, it certainly compel this Court to agree with the contention raised by learned counsel
representing the plaintiff that construction, if any, on the suit land was raised by the defendants
presuming themselves to be the owners of the land. Defendants, while refuting the claim of
plaintiff that he is owner in possession of the suit land, specifically stated in their written
statement that they constructed their houses in 1962 and 1982. Defendants further averred in
the written statement that they raised construction of water tank and Tulsi Chaura in 1964 and
fixed a tap on the part of land bearing Khasra No.87/1, as an owner of this land. Once
defendants in their written statement claimed themselves to be true owners of the suit land, it is
not understood how plea of adverse possession could be taken by them. Apart from above,
defendants also stated in the written statement that passage of defendants, his family members
and acquaintances is also in existence in this Khasra No.87/1 and they have been passing
through this passage considering themselves to be the owners of this Khasra number openly as a
matter of right without any objection or resistance from the plaintiff.

23. Apart from above, defendants in para-2 of written statement, as reproduced
hereinabove, again claimed that they are in possession of Khasra No.87/1, adversely, openly as a
matter of right being owner in possession from the time of their forefathers, who became the
owner of this Khasra Number in 1942. If the aforesaid stand taken by the defendants in their
written statement is perused minutely, this Court has no hesitation to conclude that
construction, if any, over the suit land, be it of house or water tank or Tulsi Chaura, was raised
by the defendants presuming themselves to be the owners of the suit land and as such plea of
adverse possession, as taken by them in the present suit, could not have been taken by them,
while opposing the claim of plaintiff. This Court also, with a view to ascertain genuineness and
correctness of submissions having been made by learned counsel representing the plaintiff,
carefully perused statement of DW-1 i.e. defendant No.1 Mr.Sohan Singh, who, at the very outset,
claimed himself to be the owner of the disputed land, rather, he has gone a step ahead by stating
that land is in his name. Defendants also claimed that this land is in their possession since the
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time of their forefathers and upon which they have raised two houses, water tank and Tulsi
Chaura. Defendants also stated that their possession over the suit land is open and at no point
of time plaintiff Prabhu Ram claimed it to be his land. But, interestingly, defendant No.1, in his
examination-in-chief, has stated that they raised construction over the suit land presuming
themselves to be the owners of the suit land. Similarly, this Court sees substantial force in the
arguments having been made by learned counsel representing the plaintiff that there is no
specific statement, if any, with regard to timing on which date defendants came into adverse
possession of the suit land, rather defendant No.1 in his entire statement feigned ignorance with
regard to specific day, month on which this land came into their possession. Most importantly,
defendant No.1 in his cross-examination admitted that till today he did not know that land
measuring 1 biswa belongs to plaintiff. He further stated that had he knew that land belongs to
plaintiff, he would not have raised construction of his house over the same. He also admitted
that one year ago plaintiff had taken demarcation of the suit land. Defendant No.1 has further
admitted in his cross-examination that he is in possession of one biswa of land belonging to
plaintiff Shri Prabhu Ram. He further stated that he did not know that when he came into
possession qua the aforesaid one biswa of land and claimed that he is in possession of the same
from the time of his father. Record further suggests that defendant, while answering Court
questions, admitted that his uncle, plaintiff Prabhu Ram, had told him after demarcation that
some land of his comes under his house, Tulsi Chaura and water tank. He also admitted that
uncle had asked him to vacate that. Most importantly, while answering the aforesaid question,
defendant No.2 admitted/stated that he had told his uncle that since he is his uncle, he may take
exchange of the land, as he does not want to go to Court.

24. This Court, after carefully examining the pleadings, more particularly written
statement having been filed by the defendants as well as statement of DW-1 i.e. defendant No.1
Sohan Singh, is persuaded to accept the contention having been made on behalf of the plaintiff,
that learned first appellate Court while holding defendants to be in adverse possession of suit
land mis-appreciated and misread the evidence, as a result of which erroneous findings have
come on record.

25. This Court, after carefully perusing the evidence led on record, sees no basis of
findings returned by learned first appellate Court that defendants have perfected their title by
way of adverse possession. Since plea of adverse possession was taken by the defendants in their
written statement, burden was upon them to specifically prove on record that at what point of
time his possession has become hostile to the plaintiff and at what point of time it matured into
title by way of adverse possession after the lapse of period of 12 years. But, in the instant case,
for the reasons stated hereinabove, it can be safely concluded that defendants have failed to prove
hostile animus, if any, towards the plaintiff, rather entire defence, if perused carefully juxtaposing
written statement as well statement of DW-1, it can be easily inferred that defendant No.1l
claimed himself to be true owner in possession of the suit land. Once defendant claimed that
construction over the suit land was raised by him, presuming himself to be owner, plea of adverse
possession could not have been taken by him. Similarly, as clearly emerged from the statement
of DW-1 that once the defendants have made offer for exchange of the land, no plea of adverse
possession could be taken by them.

26. It is well settled law that plea of adverse possession is not a pure question of law
but a blended one of fact and law. As such, a person who claims adverse possession should
prove; (a) on what date he came into possession, (b) what was the nature of his possession, (c)
whether the factum of possession was known to the other party, (d) how long his possession has
continued, and (e) his possession was open and undisturbed. The Hon’ble Apex Court in Hemaji
Waghaji Jat vs. Bhikhabhai Khengarbhai Harijan & Ors., AIR 2009 SC 103, has held that
since a person claiming adverse possession intends to defeat the rights of the true owner, onus is
heavily upon him to clearly plead and establish all facts necessary to establish his adverse
possession. Rather, in the case referred above, Hon’ble Apex Court termed the law of adverse
possession as irrational, illogical and wholly disproportionate and recommended Union of India to
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seriously consider and make suitable changes in the law of adverse possession. The Hon’ble Apex
Court has held:-

“18. In Karnataka Board of Wakf v. Gouvt. of India (2004) 10 SCC 779 at para 11, this court
observed as under:-

"In the eye of the law, an owner would be deemed to be in possession of a property
so long as there is no intrusion. Non-use of the property by the owner even for a
long time won't affect his title. But the position will be altered when another person
takes possession of the property and asserts a right over it. Adverse possession is
a hostile possession by clearly asserting hostile title in denial of the title of the true
owner. It is a well-settled principle that a party claiming adverse possession must
prove that his possession is "nec vi, nec clam, nec precario”, that is, peaceful, open
and continuous. The possession must be adequate in continuity, in publicity and in
extent to show that their possession is adverse to the true owner. It must start with
a wrongful disposition of the rightful owner and be actual, visible, exclusive, hostile
and continued over the statutory period."

The court further observed that plea of adverse possession is not a pure question of law but
a blended one of fact and law. Therefore, a person who claims adverse possession should
show: (a) on what date he came into possession, (b) what was the nature of his possession,
(c) whether the factum of possession was known to the other party, (d) how long his
possession has continued, and (e) his possession was open and undisturbed. A person
pleading adverse possession has no equities in his favour. Since he is trying to defeat the
rights of the true owner, it is for him to clearly plead and establish all facts necessary to
establish his adverse possession.

19. In Saroop Singh v. Banto (2005) 8 SCC 330 this Court observed.:

"29. In terms of Article 65 the starting point of limitation does not commence from
the date when the right of ownership arises to the plaintiff but commences from the
date the defendant's possession becomes adverse. (See Vasantiben Prahladji
Nayak v. Somnath Muljibhai Nayak (2004) 3 SCC 376)

30. ‘Animus possidendi' is one of the ingredients of adverse possession. Unless the
person possessing the land has a requisite animus the period for prescription does
not commence. As in the instant case, the appellant categorically states that his
possession is not adverse as that of true owner, the logical corollary is that he did
not have the requisite animus. (See Md. Mohammad Ali (Dead) by LRs. v. Jagdish
Kalita and Others (2004) 1 SCC 271)"

20. This principle has been reiterated later in the case of M. Durai v. Muthu and Others
(2007) 3 SCC 114 para 7. This Court observed as under:

"...In terms of Articles 142 and 144 of the old Limitation Act, the plaintiff was
bound to prove his title as also possession within twelve years preceding the date
of institution of the suit under the Limitation Act, 1963, once the plaintiff proves his
title, the burden shifts to the defendant to establish that he has perfected his title
by adverse possession."

21. This court had an occasion to examine the concept of adverse possession in T.
Anjanappa & Others v. Somalingappa & Another [(2006) 7 SCC 570]. The court observed
that a person who bases his title on adverse possession must show by clear and
unequivocal evidence that his title was hostile to the real owner and amounted to denial of
his title to the property claimed. The court further observed that the classical requirements
of acquisition of title by adverse possession are that such possession in denial of the true
owner's title must be peaceful, open and continuous. The possession must be open and
hostile enough to be capable of being known by the parties interested in the property,
though it is not necessary that there should be evidence of the adverse possessor actually
informing the real owner of the former's hostile action.
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22. In a relatively recent case in P. T. Munichikkanna Reddy & Others v. Revamma &
Others (2007) 6 SCC 59] this court again had an occasion to deal with the concept of
adverse possession in detail. The court also examined the legal position in various countries
particularly in English and American system. We deem it appropriate to reproduce relevant
passages in extenso. The court dealing with adverse possession in paras 5 and 6 observed
as under:-

"5. Adverse possession in one sense is based on the theory or presumption that the
owner has abandoned the property to the adverse possessor on the acquiescence
of the owner to the hostile acts and claims of the person in possession. It follows
that sound qualities of a typical adverse possession lie in it being open, continuous
and hostile. [See Downing v. Bird 100 So. 2d 57 (Fla. 1958), Arkansas
Commemorative Commission v. City of Little Rock 227 Ark. 1085 : 303 S.W.2d 569
(1957); Monnot v. Murphy 207 N.Y. 240, 100 N.E. 742 (1913); City of Rock Springs
v. Sturm 39 Wyo. 494, 273 P. 908, 97 A.L.R. 1 (1929).]

6. Efficacy of adverse possession law in most jurisdictions depend on strong
limitation statutes by operation of which right to access the court expires through
effluxion of time. As against rights of the paper-owner, in the context of adverse
possession, there evolves a set of competing rights in favour of the adverse
possessor who has, for a long period of time, cared for the land, developed it, as
against the owner of the property who has ignored the property. Modern statutes of
limitation operate, as a rule, not only to cut off one's right to bring an action for the
recovery of property that has been in the adverse possession of another for a
specified time, but also to vest the possessor with title. The intention of such
statutes is not to punish one who neglects to assert rights, but to protect those who
have maintained the possession of property for the time specified by the statute
under claim of right or color of title. (See American Jurisprudence, Vol. 3, 2d, Page
81). It is important to keep in mind while studying the American notion of Adverse
Possession, especially in the backdrop of Limitation Statutes, that the intention to
dispossess can not be given a complete go by. Simple application of Limitation shall
not be enough by itself for the success of an adverse possession claim.”

34. Before parting with this case, we deem it appropriate to observe that the law of adverse
possession which ousts an owner on the basis of inaction within limitation is irrational,
illogical and wholly disproportionate. The law as it exists is extremely harsh for the true
owner and a windfall for a dishonest person who had illegally taken possession of the
property of the true owner. The law ought not to benefit a person who in a clandestine
manner takes possession of the property of the owner in contravention of law. This in
substance would mean that the law gives seal of approval to the illegal action or activities
of a rank trespasser or who had wrongfully taken possession of the property of the true
owner.

36. In our considered view, there is an urgent need of fresh look regarding the law on
adverse possession. We recommend the Union of India to seriously consider and make
suitable changes in the law of adverse possession. A copy of this judgment be sent to the
Secretary, Ministry of Law and Justice, Department of Legal Affairs, Government of India
for taking appropriate steps in accordance with law.”

27. Reliance is also placed upon the judgments of Hon’ble Apex Court in
Nasgabhushanammal (D) By LRs. Vs. C.Chandikeswaralingam, AIR 2016 SC 1134,
Bangalore Development Authority vs. N.Jayamma, AIR 2016 SC 1294 and Prem Nath
Khanna and others vs. Narinder Nath Kapoor (Dead) Through L.Rs. and others, AIR 2016
SC 1433.

28. After bestowing my thoughtful consideration to the pleadings as well as evidence
led on record by respective parties, I see no reason to uphold the findings returned by learned
first appellate Court, whereby defendant No.1 has been declared owner of the suit land by way of
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adverse possession. Rather, after carefully examining the material evidence led on record by the
respective parties, this Court is compelled to observe that learned first appellate Court has mis-
appreciated, misread and overlooked the evidence made available on record by respective parties,
perusal whereof certainly would not suggest that defendant No.1 was able to prove on record by
leading cogent and convincing evidence that he has become owner by way of adverse possession
qua the suit land. Substantial questions are answered accordingly.

29. Hon’ble Apex Court in Laxmidevamma’s case supra, has held as under:-

“16. Based on oral and documentary evidence, both the courts below have
recorded concurrent findings of fact that the plaintiffs have established their right
in A schedule property. In the light of the concurrent findings of fact, no substantial
questions of law arose in the High Court and there was no substantial ground for
reappreciation of evidence. While so, the High Court proceeded to observe that the
first plaintiff has earmarked the A schedule property for road and that she could
not have full-fledged right and on that premise proceeded to hold that declaration
to the plaintiffs’ right cannot be granted. In exercise of jurisdiction under Section
100 CPC, concurrent findings of fact cannot be upset by the High Court unless the
findings so recorded are shown to be perverse. In our considered view, the High
Court did not keep in view that the concurrent findings recorded by the courts
below, are based on oral and documentary evidence and the judgment of the High
Court cannot be sustained.” (p.269)

30. Perusal of the judgment, referred hereinabove, suggests that in exercise of
jurisdiction under Section 100 CPC, concurrent findings of fact cannot be upset by the High
Court unless the findings so recorded are shown to be perverse. There can be no quarrel (dispute)
with regard to aforesaid observation made by the Court and true it is that in normal
circumstances High Courts, while exercising powers under Section 100 CPC, are restrained from
re-appreciating the evidence available on record, but as emerges from the case referred above,
there is no complete bar for this Court to upset the concurrent findings of the Courts below, if the
same appear to be perverse.

31. In this regard reliance is placed upon judgment passed by Hon’ble Apex Court
inSebastiao Luis Fernandes (Dead) through LRs and Others vs. K.V.P. Shastri (Dead)
through LRs and Others, (2013)15 SCC 161, whereinthe Court held:

“35. The learned counsel for the defendants relied on the judgment of this Court in
Hero Vinoth v. Seshammal, (2006)5 SCC 545, wherein the principles relating to
Section 100 of the CPC were summarized in para 24, which is extracted below :
(SCC pp.555-56)

“24. The principles relating to Section 100 CPC relevant for this case may be
summarised thus:

(i) An inference of fact from the recitals or contents of a document is a
question of fact. But the legal effect of the terms of a document is a
question of law. Construction of a document involving the application
of any principle of law, is also a question of law. Therefore, when there
is misconstruction of a document or wrong application of a principle of
law in construing a document, it gives rise to a question of law.

(ii) The High Court should be satisfied that the case involves a substantial
question of law, and not a mere question of law. A question of law
having a material bearing on the decision of the case (that is, a
question, answer to which affects the rights of parties to the suit) will
be a substantial question of law, if it is not covered by any specific
provisions of law or settled legal principle emerging from binding
precedents, and, involves a debatable legal issue. A substantial
question of law will also arise in a contrary situation, where the legal
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position is clear, either on account of express provisions of law or
binding precedents, but the court below has decided the matter, either
ignoring or acting contrary to such legal principle. In the second type
of cases, the substantial question of law arises not because the law is
still debatable, but because the decision rendered on a material
question, violates the settled position of law.

(iii) The general rule is that High Court will not interfere with the
concurrent findings of the courts below. But it is not an absolute rule.
Some of the well-recognised exceptions are where (i) the courts below
have ignored material evidence or acted on no evidence; (ii) the courts
have drawn wrong inferences from proved facts by applying the law
erroneously; or (iii) the courts have wrongly cast the burden of proof.
When we refer to “decision based on no evidence”, it not only refers to
cases where there is a total dearth of evidence, but also refers to any
case, where the evidence, taken as a whole, is not reasonably capable
of supporting the finding.”

We have to place reliance on the afore-mentioned case to hold that the High Court
has framed substantial questions of law as per Section 100 of the CPC, and there
is no error in the judgment of the High Court in this regard and therefore, there is
no need for this Court to interfere with the same.” (pp.174-175)

32. In the case at hand, learned Courts below have ignored/mis-appreciated the
evidence led on record by the defendants and have also drawn wrong inferences from the proven
facts, as has been discussed in the earlier part of this judgment. Hence, this Court sees reason to
interfere in the matter and set aside the judgments and decrees, which are apparently perverse.

33. Accordingly, the present appeal is allowed and the judgments and decrees passed
by both the Courts below are set aside. Pending applications, if any, are disposed of. Interim
orders, if any, are vacated.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Sh. ParasRam . Appellant/Defendant.
Versus
Sh. Inder Singh .. Respondent/Plaintiff.

RSA No. 158 of 2016.
Reserved on : 7th April, 2017.
Decided on : 25th April, 2017.

Code of Civil Procedure, 1908- Section 100- Plaintiff filed a civil suit seeking recovery of
Rs.1,00,000/- on the ground that plaintiff had sold apple crop in the year 2005 to the defendant
— the defendant issued a cheque, which was dishonoured- the suit was decreed by the Trial
Court- an appeal was filed, which was also dismissed- held in second appeal that plaintiff had
admitted in a previous suit that the apple crop becomes ready by the end of July and that he had
sold the crop to V - this fact was denied by the defendant in the present suit- the Courts had
wrongly placed reliance upon the conviction of the defendant in a criminal case.(Para-7 to 12)

For the Appellant: Mr. B.C. Verma, Advocate.
For the Respondent: Mr. Sumeet Raj Sharma, Advocate.
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The following judgment of the Court was delivered:

Sureshwar Thakur, Judge.

The plaintiff/respondent herein instituted, a suit against the defendant, for
recovery of Rs.1,00,000/- along with interest @ 6% per annum. The suit of the plaintiff stood
decreed by the learned trial Court. In an appeal carried therefrom, by the aggrieved defendant,
before the learned First Appellate Court, the latter Court dismissed the appeal of the defendant.
The defendant standing aggrieved by the impugned verdict, hence, concerts to assail it, by
preferring an appeal therefrom before this Court.

2. Briefly stated the facts of the case are that the plaintiff instituted a suit for
recovery of Rs.1,00,000/- along with interest with the pleadings that he was owner in possession
of orchard having fruit bearing apple plants at Neri. The plaintiff sold apple crop in the year 2005
to the defendant. The defendant purchased 350 apple boxes and approximately 130 bag for a
sum of Rs.1,00,000/- on 30.09.2005. In discharge of this lawful liability and to pay price of
apples, the defendant issued cheque N0.904502, of 30.09.2005 drawn at State Bank of India, Kali
Bari, Shimla, amounting to Rs. 1,00,000/-. The aforesaid cheque was presented by the plaintiff
with his bankers. The cheque was dishonoured for want of sufficient funds and was returned
along with intimation memos dated 11.10.2005 and 15.11.2005. The plaintiff requested the
defendant to make payment of Rs.1,00,000/- by issuing notice dated 23.11.2005, however,
despite receipt of notice, the defendant failed to make the paying. It has been further pleaded
that the plaintiff preferred a criminal complaint under Section 138 of the N.I. Act, which was also
pending before the learned Judicial Magistrate 1st Class,Court No.4, Shimla.

3. The defendant contested the suit and filed written statement. The defendant
denied that he had purchased boxes of apple for a sum of Rs.1,00,000/- from the plaintiff. The
defendant pleaded that he cheque was issued to one Sh. Inder Singh, son of Dharam Dass, who
had lost the cheque while travelling in a bus. The matter was reported to the police vide Rapat
No.6, dated 23.10.2005 at Police Post, Deha. It was denied that there was any subsisting and
existing liability of the defendant to the plaintiff. The defendant admitted that complaint under
Section 138 of the Negotiable Instrument Act was pending before the learned Judicial Magistrate
1st Class, Shimla.

4. On the pleadings of the parties, the learned trial Court struck the following
issues inter-se the parties at contest:-
1. Whether the plaintiff is entitled for the recovery of Rs.1,00,000/- along with
interest @ 6% on the basis of the cheque dated 30.09.2005, as prayed for?OPP.
2. Whether the defendant has not issued the cheque No.904502 dated 30.09.2005,
as alleged?OPD
3. Whether the plaintiff has no cause of action, as alleged?OPD
4. Relief.
5. On an appraisal of evidence, adduced before the learned trial Court, the learned

trial Court decreed the suit of the plaintiff/respondent herein. In an appeal, preferred therefrom
by the defendant/appellant herein before the learned First Appellate Court, the first Appellate
Court dismissed the appeal and affirmed the findings recorded by the learned trial Court.

6. Now the defendant/appellant herein has instituted the instant Regular Second
Appeal before this Court, for assailing the findings recorded in its impugned judgment and decree
by the learned first Appellate Court. When the appeal came up for admission on 23.05.2016, this
Court, admitted the appeal instituted by the defendant/appellant against the impugned judgment
and decree, on the hereinafter extracted substantial questions of law:-

a) Whether on account of misappreciation of the pleadings and misreading of the oral as
well as documentary evidence available on record the findings recorded by both Courts
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below are erroneous and as such the judgment and decree impugned in the main appeal
being perverse is vitiated and not legally sustainable?

Substantial question of Law No.1:

7. Both the learned Courts below, had decreed the suit of the plaintiff, wherein he
had staked a claim qua his entitlement to recover a sum of Rs.1,00,000/- from the defendant,
sum whereof constituted the price of 350 apple boxes and of 130 gunny bags of apples, as stood
respectively purchased from him by the defendant. In respect of the aforesaid transaction,
Ex.PW1/A stood issued to him, cheque whereof, as evident from memo comprised in Ex.PW1/C,
on its presentation before the bank concerned, stood, for deficient funds in the account of the
defendant, hence, refused to be honoured by the bank concerned. Both the learned Courts
below, had placed implicit reliance upon Ex.PW2/B, exhibit whereof, comprises a verdict
recorded by the learned Judicial Magistrate 1st Class (1), Shimla, in the apposite Criminal
Complaint No. 9/3 of 2006, whereunder, an order of conviction stood pronounced upon the
appellant/defendant, for his committing an offence punishable under Section 138 of the
Negotiable Instruments Act, Consequently, on anvil thereof, they concurrently recorded a
conclusion, qua ipso facto, especially for want of adduction of sufficient evidence, standing
adduced by the defendant, for belying the presumption held in Section 139 of the Negotiable
Instruments Act, provisions whereof stand extracted hereinafter, hence the statutory
presumption qua in the plaintiff holding it, his receiving it from its signatory, in discharge of a
liability arising out of a commercial transaction entered into inter se both, getting aroused. The
leveraging of the aforesaid statutory presumption qua the plaintiff, is also galvanized, when
reiteratedly no evidence for rebutting the aforesaid presumption, stood adduced by the defendant.
Provisions of Section 139 of the Negotiable Instruments Act read as under:-

“139. Presumption in favour of the holder.- It shall be presumed, unless the
contrary is proved, that the holder of a cheque received the cheque of the nature
referred to in section 138 for the discharge, in whole or in part, of any debut or other
liability.”

8. In drawing vis-a-vis the plaintiff, the aforesaid presumption constituted under
Section 139 of the Negotiable Instrument Act, the learned Courts below,hence, dispelled the
vigour of the defence reared by the defendant, qua his issuing Ex.PW1/A qua DW-4, whereas, the
latter misplacing it, in a bus. Also both the learned Courts below dispelled, the vigour of an
affidavit sworn by DW-4, affidavit whereof stands borne on Ex.DW2/A and is sworn on
23.10.2005, besides displaced the vigour of recitals borne in an application comprised in Mark-X,
application whereof was transmitted on 24.10.2005 by DW-4 to the bank concerned. Both the
aforesaid documents tendered into evidence by DW-4, Inder Singh, respectively echo qua his
misplacing Ex.PW1/A also qua its standing issued to him by the defendant besides articulate an
intimation purveyed by DW-4, to the bankers concerned, whereat the defendant/appellant held
his account, to stop payment of the amount borne in Ex.PW1/A. However, previous thereto, on
presentation of Ex.PW1/A, the bank concerned under memo comprised in Ex.PW1/C , refused,
for deficient funds in the account of defendant, hence, honour it. The reason aforesaid stood
anchored, on anvil, of Ex.DW2/A and Mark “X” being prepared subsequent, to a intimation
purveyed by the Bank concerned, to the plaintiff qua dishonour of cheque held in Ex.PW1/C,
whereupon, an inference stood erected qua DW-4 in collusion with the defendant/appellant
herein, hence, fabricating the aforesaid documents. The vigour of the aforesaid reason, has to be
tested not in isolation nor fragmentarily rather has to be construed in conjunction with the
testimony of the plaintiff, who while testifying in Civil Suit No. 111/1 of 2008, as PW-1 accepts in
his cross-examination, the veracity of portion(s) 'A to A' existing in Ex. D-1, exhibit whereof
comprises, his statement recorded, on 19.06.2008 in Civil Suit No. 144/1 of 2005, titled as Vinod
Bhota versus Inder Singh, hence, an allusion thereto is necessitated. An advertence to portion 'A
to A' of Ext. D-1, unravels qua the plaintiff, articulating therein, of his orchard standing located
at a low height also he makes a communication therein, qua his apple crop being ready for
harvesting by the end of July. He has also bespoken therein qua the apples, borne on the apple
trees falling therefrom onto the ground, given the plaintiff in the aforesaid civil suit, resiling from
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his promise of purchasing his apple crop. The aforesaid communications, occurring in Ex. D-1,
veracity whereof stands accepted by the plaintiff, emphatically underline the factum of the
plaintiff, selling his “standing” apple crop to one Vinod Kumar Bhota also the relevant portion of
the aforesaid statement of the plaintiff, Inder Singh, comprised in Ex. D-1, emphasizes with
vividity, the trite factum of his apple crop dropping onto the ground, mishap whereof arising from
Vinod Kumar Bhota, wheretowhom the plaintiff had agreed to sell his apple crop, resiling from his
promise. The further effect of the aforesaid emphatic underscorings, unfolded in Ex. D-1, is qua
the apt deposition of the plaintiff, in the instant civil suit, wherein, he feigns his ignorance qua
his selling his apple crop to one Vinod Kumar Bhota, hence, standing belied also his deposition
recorded in the extant suit qua his not selling his apple produce to one Vinod Kumar Bhotta also
standing imbued with a vice of falsehood, wherefrom, the concomitant sequel, is qua the
plaintiff/respondent herein, contriving the factum of his selling, his “packed” apple crop, to the
defendant/appellant herein. Furthermore, in the extant suit, the plaintiff/respondent has echoed
qua his selling his “packed” apple produce on 30.09.2005, to defendant/appellant herein, factum
whereof, apparently stands contradicted besides stands imbued with an inherent vice of
falsehood, given the evident display in Ex. D-1, of his orchard standing located at a low height,
besides by occurrence of echoings therein, qua the apple(s) reared in his orchard, ripening for
plucking by the end of July. Significantly also with his in Ex. D-1, deposing qua the apples
reared in his apple orchard falling onto the ground, on one Vinod Kumar Bhota, refusing to
honour his promise to purchase his apple produce, renders the purported sale of “packed” apple
produce by the plaintiff to the defendant/appellant herein, belatedly on 30.09.2005, to be ipso
facto contrived, “unless” evidence stood adduced by the plaintiff qua after his apple crop evidently
falling onto the ground in the end of July, his thereafter picking up the fallen apples, evidence
whereof stood comprised in his leading into the witness box, all the labourers deployed by him, to
pick up the fallen apples also his leading into witness box, the work force employed by him to
grade and pack them in apple boxes or in gunny bags. However, the aforesaid evidence remained
unadduced by the plaintiff, wherefrom it is apt to conclude, qua the apple crop reared in the
orchard of the plaintiff, apple crop whereof, the plaintiff in Ex. D-1, acquiesces qua its falling onto
the ground, hence, remaining unattended by the plaintiff or the apple crop hence perishing on
the ground, corollary whereof, is qua the plaintiff, rearing a false claim against the defendant qua
his belatedly on 30.09.2005, selling his apple produce to the defendant, in respect whereof the
latter purportedly issued Ex.PW1/A.

9. Even though, exhibit Ex.DW2/A and Mark “X” stood prepared subsequently to
dishonour of Ex.PW1/A also therefrom prima facie a derivative upsurges, qua in their preparation
by DW-4, the latter conniving with the defendant, yet with the defendant establishing by leading
into the witness box DW-4 qua hence his not rearing a fictitious identity of the latter also when
knowledge with respect to misuse of Ex.PW1/A, would stand acquired by the plaintiff, besides by
DW-4, only on its presentation, by the plaintiff before the banker concerned. Consequently, the
mere factum of the belated tendering, of Ex. DW2/A and Mark “X” by DW-4, cannot per se ipso
facto, bely the defence of the defendant qua his neither holding any commercial transaction with
the plaintiff nor his in discharge of his liability in respect thereto, issuing Ex.PW1/A qua the
plaintiff nor thereupon, it was befitting for both the learned Courts below, to merely on anvil of a
verdict pronounced by the learned Judicial Magistrate 1st Class (4), Shimla, verdict whereof
stands comprised in Ex.PW2/B, to hence conclude qua the plaintiff, thereupon standing entitled
to a decree for recovery of a sum of Rs.1,00,000/-, given no evidence standing adduced by the
defendant, for eroding the tenacity of the presumption held in Section 139 of the Negotiable
Instruments Act, qua the holding of Ex.PW1/A by the plaintiff/respondent herein, being
amenable, to a construction qua thereupon, it standing issued by the defendant vis-a-vis the
plaintiff, in discharge of his commercial (contractual) liability with respect to the plaintiff.
Conspicuously, also when the deposition of the plaintiff embodied in Ex. D-1 belies the apposite
statutory presumption, contrarily, also when Ex. D-1, portrays qua Ex.PW1/A warranting
erection of an inference qua the plaintiff, selling his “standing” apple crop to one Vinod Bhota. In
aftermath, for reasons aforesaid, the factum of his selling, his apple produce in apple cartons or
gunny bags, to the defendant, stands negatived, rather it provides accelerated impetus, to the
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espousal of the defendant qua Ex.PW1/A, being not issued to the plaintiff rather its standing
issued to DW-4, dehors Ex.DW2/A and Mark “X” standing delivered upon the bankers
concerned, subsequent to the dishonour of Ex.PW1/A. Significantly also, when the fact of its
standing misplaced besides standing misused by the plaintiff, would stand known to the plaintiff
and to DW-4, only on its presentation, by the plaintiff, before the banker concerned.

10. Be that as it may, the plaintiff had relied upon the deposition of one Ved
Prakash, for proving the pleaded fact qua DW Ved Prakash, carrying in his truck gunny bags,
holding therewithin his apple produce also for succoring his averment qua a commercial
transaction inter se him and the defendant, occurring in his presence. However, the entire effect
of the deposition of DW-5, as held in his examination-in-chief, stand blunted, by his in his cross-
examination, voicing his abysmal ignorance qua the nature of the commercial transaction entered
inter se the plaintiff and the defendants also his feigning utter lack of knowledge qua the nature
of the lis in respect whereto they stand engaged. DW-5 has also deposed, qua cartons of apples
being carried in another truck/vehicle, vehicle whereof moved simultaneously along with his
vehicle yet he feigned ignorance qua the identity of the other vehicle whereon cartons of apples
stood transported, wherefrom an inference is erectable qua his, in collusion with the plaintiff,
contriving the factum of the latter, transporting gunny bags carrying apples, in his truck also his
inventing the factum of the other vehicle purportedly carrying carton/boxes of apple, moving
simultaneously along with his vehicle, to their common destination. More so, he has been unable
to place on record any receipt in personification of the freight defrayed to him by the defendant,
hence, also his testification, holds no veracity. With his Court concluding qua DW-5 inventing
the crucial factum probandum, of his in his truck/vehicle transporting, the gunny bags of apples,
thereupon, when the effect of the pointed marked testimony of the plaintiff existing in Ex. D-1, is
construed in tandem therewith, hence, capitalizes an inference qua the defendant succeeding in
proving his defence, also his succeeding in dislodging the statutory presumption held in Section
139 of the Negotiable Instruments Act.

11. In summa, the reliance placed by both the learned Courts below upon the
judgment of conviction recorded by the learned Judicial Magistrate 1st Class (4), Shimla in Cr.
Complaint No. 9/3 of 2006 was inapt nor it was also apt for both the learned courts below, to
thereupon ipso facto conclude qua the suit of the plaintiff warranting its standing decreed.

12. The above discussion unfolds the fact that the conclusions as arrived at by both
the learned Courts below being not based upon a proper and mature appreciation of evidence on
record. While rendering their findings, both the learned Courts below have excluded germane and
apposite material from consideration. Accordingly, the substantial questions of law are answered
in favour of the defendant/appellant herein and against the plaintiff/respondent.

13. In view of the above discussion, the present Regular Second Appeal is allowed
and the impugned judgment(s) and decrees are quashed and set aside. In sequel, the suit of the
plaintiff/respondent herein stands dismissed. All pending applications also stand disposed of. No
order as to costs.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

State Bank of India ....Plaintiff.
Versus
Kishan Chand and others ....Defendants.

Civil Suit No. 4017 of 2013.
Reserved on: 12.04.2017.
Date of Decision: 25th April, 2017.
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Code of Civil Procedure, 1908- Order 1 Rule 3- Plaintiff filed a civil suit claiming that the
defendants opened 18 fake accounts in which the amount mentioned in the suit was transferred-
hence, a suit for recovery was filed- the defendants took the preliminary objection regarding suit
being bad for misjoinder of parties and causes of action and the suit having not been properly
valued for the purpose of court fees and jurisdiction— held that Order 1 Rule 3 and Order 2 Rule 3
of the CPC provides that the plaintiff can join the defendants in one suit, if the relief arises out of
same act and transaction or series of acts and transactions and a common question of law or fact
would arise if separate suits are brought against those persons - the defendant No.1 had opened
fake accounts in connivance with other defendants on different dates and their joinder in the suit
for recovery of money is bad- the objection accepted and the suit held to be bad for misjoinder of
defendants No.3 to 5. (Para- 6 to 13)

For the Plaintiff: Mr. Arvind Sharma, Advocate.

For defendants No.1: Mr. Dalip K. Sharma, Advocate.

For defendants No.2 to 4, 6 and 7: Mr. S.D. Gill, Advocate.

For defendant No. 5: Mr. R.L. Sood, Senior Advocate with Mr. Arjun Lall, Advocate.
For defendants No. 11, 12 and 14 to 16: Mr. Ajay Sharma, Advocate.

For defendant No. 17: Ms. Anita Parma, Advocate.

For defendants No. 19 and 20: Mr. Neeraj Gupta, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge.

The plaintiff, made an averment in the instant suit, that principal defendant No.1
in connivance with other co-defendants, opened 18 fake accounts, wherein, amounts depicted in
the table reflected below paragraph No.5 of the plaint, stood hence transferred, amounts whereof
stand averred, to be respectively embezzled by principal defendant No.l alongwith other co-
defendants, with theirs holding complicity with each other. Consequently, the plaintiff in its suit,
reared a claim for a decree for a sum of Rs.1,41, 98,259.33 paisa along with future interest @18
% per annum along with monthly rest, till the realization of the aforesaid amount, being recorded
upon the defendants also claimed a relief of the aforesaid liability being jointly fastened upon the
defendants, given theirs in respect thereof, being jointly and severally liable.

2. The defendants instituted separate written statements to the plaint. Defendants
No.l1 and 5, in their written statement(s) to the plaint, respectively raised therein preliminary
objections, of the suit of the plaintiff being bad for joinder of several causes of action as also it
being bad for mis joinder of parties, particularly of the defendants, thereupon, they espoused qua
the suit warranting its dismissal. Besides, the aforesaid submission, of the suit, hence being bad
for mis joinder of parties and causes of action, particularly of the co-defendants along with
defendant No.1, an objection of the suit being not properly valued for the purposes of court fees
and jurisdiction also stood reared.

3. On the aforesaid preliminary objections qua the maintainability of the suit, this
Court, on 27.5.2015, framed the hereinafter extracted preliminary issues, for hence an
adjudication standing pronounced thereon:-

(1). Whether the present civil suit is not maintainable on account of clubbing
different cause of action as well as different defendants together in one suit, as
alleged?.....OPD 1&5.

(2). Whether the plaint is not properly valued for the purpose of court fee and
jurisdiction, if so its effect? ...OPD 1&5.

(3). Relief.
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4. A perusal of the order sheets makes a disclosure of the defendants concerned,
whereuponwhom, the onus for adducing evidence thereon, stood cast, communicating their
intention to not adduce evidence thereon, whereupon this Court proceeded to list the matter for
hearing, on the aforesaid preliminary issues.

S. The entire fulcrum, of the preliminary objection, of defendants No.1 and 5 of the

suit of the plaintiff, being bad for misjoinder of co-defendants along with principal defendant No.1
and mis joinder of causes of action, is grooved in the statutory provisions embodied in Order 1,
Rule 3 of the Code of Civil Procedure (hereinafter referred to as the 'CPC'), besides is embedded in
the provisions held in Order 2, Rule 3 of the CPC, provision(s) whereof stand extracted
hereinafter. Provisions of Order 1, Rule 3 of the CPC read as under:-

“3. Who may be joined as defendants
All persons may be joined in one suit as defendants where-

(a) any right of relief in respect of, or arising out of, the same act or transaction or
series of acts or transactions is alleged to exist against such persons, whether
jointly, severally or in the alternative; and

(b) if separate suit were brought against such persons, any common question of law
or fact would arise.”

Provisions of Order 2, Rule 3 of the CPC read as under:-
“3. Joinder of causes of action

(1) Save as otherwise provided, a plaintiff may unite the same suit several causes of
action against the same defendant, or the same defendants jointly; and any plaintiffs
having causes of action in which they are jointly interested against the same
defendant or the same defendants jointly may unite such causes of action in the
same suit.

(2) Where causes of action are united, the jurisdiction of the court as regards the
suit shall depend on the amount or value of the aggregate subject matters at the
date of instituting the suit.”

6. Both the afore extracted statutory provisions, though “respectively” cast, an
interdiction upon the plaintiff against his joining several defendants, in one suit, “unless” the
relief reared against them in the plaint, strikingly or palpably, arises out of the same act or
transaction or series of acts or transactions “and” if separate suits are brought against such
persons, any common question of law or fact would arise “AND” also foist a leverage in the
plaintiff, to unite in the “same suit” several causes of action against the same defendant or the
same defendants. However, the aforesaid leverage foisted in the plaintiff, by the provisions
occurring in Order 2, Rule, 3 of the CPC, “is” given the occurrence of the opening words therein
“save and otherwise provided”, is hence with an obvious conspicuous reservation, of other
provisions apposite thereto, engrafted in the CPC, “not” prohibiting the aforesaid statutory
facilitation. Consequently, with the aforestated statutory right, occurring in Order 2, Rule 3 of
the CPC, hence standing vested in the plaintiff, “subject” to operation besides sway of other
statutory provisions, thereupon, the mandate, held in the statutory provisions engrafted in Order
1, Rule 3 of the CPC, also acquire their relevant tremendous clout. In sequel, the leveraging of
the aforesaid right in the plaintiff, warrants its bestowment upon the latter, only, on this court
concluding qua the suit of the plaintiff constituted against principal defendant No.1 along with
whom other co-defendants stand arrayed, being not amenable to a conclusion of its suffering
failure, failure whereof, arising from mis joinder of other co-defendants alongwith principal
defendant No.1, and mis joinder of causes of action would occur, on the plaintiff, in espousing
relief against principal defendant No.1, his prima facie “not” establishing of the relief asserted by
it, against principal defendant No.1 also warranting the arraying along with him of other co-
defendants, markedly given the relief asserted by it, against principal defendant No.1, prima facie
standing established, to arise out of the same act or transaction or series of acts or transactions,
“common” with respect to all co-defendants, “common” acts/transactions whereof, stand
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conjointly reared in the suit, against all the defendants. He was also enjoined to prima facie
establish, of, if separate suits were brought against such persons, any common question of law or
fact would arise. Succinctly, hence, prima facie pleadings were enjoined to bespeak, the trite fact
of the transactions with respect to the aforesaid sums of money concerted to be realised severally
or jointly from the defendants, hence, arising out of the same act or transaction or series of acts
or transactions. Also the fact of inter se intrinsic blending of an act or of a transaction or series
of acts or transactions, whereupon, the relief reared by the plaintiff against the defendants, is
rooted or embedded, warranted its prima facie satiation, by apposite averments in respect
thereto, being constituted in the plaint.

7. In summa, prima facie the fact of commonality or inter se innate blending of an
act or of a transaction or series of acts or transactions, whereupon, a purported conjoint relief
stands reared against all the defendants, stood enjoined, to make its candid bespeaking, by
averments in respect thereto, standing constituted in the plaint. Contrarily, if the aforesaid fact
of inter se intrinsic blending of an act or of a transaction or series of acts or transactions,
whereon conjoint relief(s) are reared against all the co-defendants, remains prima facie
uncommunicated in the plaint, thereupon, the joinder of the principal defendant No.1 along with
other co-defendants as also joinder of causes of action, would render the suit to be mis-
constituted, for hence mis joinder of co-defendants along with principal defendant No.1. In
sequel, this Court would stand constrained, to hence conclude qua findings in the affirmative
being rendered upon preliminary issue No.1.

8. Having culled out, the subtle nuance of the afore extracted statutory provisions,
thereupon, their applicability, besides attraction hereat, is enjoined to be gauged, gauging
whereof warrants, an allusion to the relevant averments in respect thereto, constituted in the
plaint, apposite averments whereof exist, in paragraph No.5 of the plaint, wherein, the plaintiff
concedes qua defendant No.1, in connivance with other co-defendants, opening 18 fake accounts,
details whereof are depicted hereinafter: -

Sr. No. [Account No. Name of | Date of | Amount in Rs.
borrower Loan/Deposit
account opened
1. 31562884013 Parvinder Jeet |30.12.2010 7.50 lacs
2. 31630162409 Parvinder Jeet 15.02.2001 12.00 lacs
3. 31726136073 Parvinder Jeet |[28.04.2011 15.00 lacs
4. 30807959536 Star Electrical & |29.06.2009 23.00 lacs
Trading Co.
5. 31016329721 Star Electrical &|07.01.2010 18.00 lacs
Trading Co.
6. 31766770274 Star Electrical &|30.05.2011 18.00 lacs
Trading Co.
7. 31101868968 Satish Kumar 20.03.2010 18.00 lacs
8. 31882525831 Satish Kumar 12.08.2011 13.00 lacs
9. 31929813886 Satish Kumar 09.09.2011 18.00 lacs
10. 31445916084 Star Electrical |28.09.2010 5.00 lacs
Recording
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11. 31504686111 Star  Electrical | 19.11.2010 9.50 lacs.
Recording

12. 31971585289 Star Electrical|03.10.2011 9.50 lacs.
Recording

13. 31169654779 Sai Electrical|13.05.2010 5.00 lacs
Works

14. 31206549560 Sai Electrical | 11.06.2010 18.50 lacs
Works

15. 30681578823 Vijay Singh 10.03.2009 15.00 lacs

16. 30682429869 Vijay Singh 17.02.2009 CA

17. 31726135321 Vijay Singh 28.04.2011 19.50 lacs

18. 30967445314 Vijay Singh 23.11.2009 23.50 lacs.

9. A perusal of the afore extracted table, drawn below paragraph No.5 of the plaint,

makes graphic unfoldments, qua 18 fake accounts, as stood opened by principal defendant No.1,
purportedly in connivance respectively with other co-defendants, of their opening “not”
occurring on one date rather their openings, occurring on contradistinct dates, wherefrom,
apparently, hence, an apt conclusion ensues qua the mandate, engrafted in Order 1, Rule 3 of the
CPC, of the plaintiff holding a right to join other co-defendants along with principal defendant
No.1, on satiation, standing begotten qua his espoused relief, of recovery of sums of money jointly
and severally from the defendants, being rooted or grooved, in the fact of same act or transaction
or series of acts or transactions, hence, prima facie not begetting its apt statutory satiation.
Consequently, the joinder of other co-defendants along with principal defendant No.1l, is
rendered open to erection of an inference of their joinder along with principal defendant No.1, in
the suit for recovery of sums of money, jointly and severally from them, being hence bad.

10. However, the aforesaid statutory conditions when stand concluded to not beget
satiation, yet with mandate of sub rules (b) of Order 1, Rule 3, of the CPC also warranting its
conjoint satiation along with the mandate held in sub rule (a) thereto, conspicuously when the
aforesaid sub rules (a) and (b) of Order 1, Rule 3 of the CPC, stand separated by the conjunctive
“AND”. Consequently, it is imperative to adjudge qua mandate thereof also begetting satiation.
In making the aforesaid discernment, the contradistinctivity of acts or transaction or series of
acts or transaction vis-a-vis co-defendants arrayed along with principal defendant No.1, per se,
hence, constrains an inference qua hence distinct question(s) of law, as well as of fact, spurring
from each of the separate, “uncommon act” or transaction or series of acts or transactions,
especially, with hence the plaintiff standing driven to institute separate suits against the
defendant(s), thereupon, also no common question of law or fact would arise in each of the
separate suits. In aftermath, though the import of sub rule (b), is rooted in the salutary
objective, of obviating multiplicity of litigation, whereas, for reasons aforestated, the mandate of
both sub rules (a) and (b) of Order 1, Rule 3 of the CPC not begetting satiation, hence, the suit
of the plaintiff, wherein he, with respect to a contradistinct act or transaction or series of acts or
transactions inter se each, joins each of them as co-defendants along with principal defendant
No.1, is palpably bad for misjoinder of defendants.

11. The learned counsel appearing, for the plaintiff has made a concerted assay, to
oust the vigour of the aforesaid inference, by contending qua with in paragraph No.24 of the
plaint, an averment existing, qua from account No.31726135321 opened by principal defendant
No.1 in the name of Vijay Singh, co-defendant No.2, the respective onward transmission of funds
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occurring in the bank accounts of other co-defendants, hence, with the aforesaid account,
constituting the “corpus fund” also its holding, the apt linkage of similarity inter se each/all bank
accounts, of all co-defendants besides its holding commonality with respect to subsequent
transactions which occurred therefrom. In aftermath, he proceeds to contend of, hence, all the
subsequent series of acts or transactions, holding the apt alignment with the initial opening of
account No. 31726135321 by principal defendant No.1 qua co-defendant No.2, thereupon, hence
the joining of all co-defendants along with principal defendant No.1, being not bad. However, the
aforesaid submission warrants its rejection, in the trite fact of principal defendant No.1, being
averred to, in connivance with other co-defendants opening 18 fake accounts, whereupon it was
imperative for the plaintiff bank, to prima facie establish of hence, the opening of fake accounts,
by principal defendant No.1 with respect to other co-defendants, spurring from each of the co-
defendants, holding knowledge qua the relevant factum probandum, wherefrom, alone an
inference would surge forth, of theirs holding complicity with principal defendant No.1, rendering
hence their joinder with principal defendant No.1l, to be apt. However, the judgment of
conviction, pronounced by the learned Special Judge, CBI, Shimla in Sessions Trial No. 20-S/7 of
2014/2013, upon defendant No.1, naturally unfolds, of the co-defendants being “not” along with
principal defendant No.l1 arrayed, as accused, in the aforesaid Sessions trial, wherefrom, an
inevitable inference, is of the prosecution acquiescing, of all the co-defendants “not” holding
knowledge nor obviously theirs colluding with one K.C. Tundkia, in the latter opening fake
accounts in their respective names. Corollary whereof, is qua prima facie, the veracity of the
averments, constituted in the plaint of the opening of fake bank accounts, by principal defendant
No.1 with respect to the other co-defendants, spurring from each colluding with principal co-
defendant No.l, hence, prima facie standing dislodged. In aftermath, the aforesaid averment,
cast in paragraph No.24 qua the account reflected therein, constituting the “corpus fund”,
wherefrom, funds flowed into the subsequently opened “fake” bank accounts of each of the co-
defendants, whereupon, the counsel for the plaintiff concerts, of there hence existing an apt
commonality inter se the initial opening of account(s) vis-a-vis the subsequently opened fake
accounts, by the principal defendant No.1 with respect to each of the other co-defendant(s),
hence, the mandate of Order 1 Rule 3 CPC standing satiated, “not” for reasons aforesaid,
displacing the effect of the inference recorded hereinabove. Consequently, issue No.1 is decided
in favour of the defendants and against the plaintiff.

Issue No.2.

12. Be that a it may, the suit of the plaintiff against the co-defendants, who stand
arrayed along with principal defendant No.1, when stands construed to be suffering from a vice of
mis joinder of parties and causes of action, yet it would “not” oust the plaintiff, to, in consonance
with the table occurring under para 25 of the plaint, institute separate suits with respect to
separate causes of action arising against principal defendant No.1, wherein, other apposite co-
defendants stand arrayed, as defendant(s) along with him. In sequel thereto, the suit instituted
by the plaintiff against co-defendant No.1, arraying, along with co-defendant No.2, is properly
constituted, whereas the suit constituted against defendant No.1 jointly, arraying, alongwith him,
co-defendants No.3, 4 and 5, is misconstituted. However, the suit for recovery of money
instituted against principal defendant No.1 arraying, along with co-defendant No.2, if falls, within
the pecuniary limits of the jurisdiction of this Court, it, be retained hereat and if, it falls outside
the pecuniary limits of the jurisdiction of this Court, it be transferred to the appropriate Court
holding the appropriate pecuniary jurisdiction. Sequelly, also it is open to the plaintiff to in the
appropriate Civil Court, holding the apposite pecuniary jurisdiction to try it, institute civil suit(s)
against principal defendant No.l, arraying, along with him the apposite co-defendants,
wherewithwhom, he holds alikeness or commonality of act or commercial transaction or series of
acts or transactions. Issue No.2 stands decided accordingly.

Relief.

13. For the foregoing reasons, it is held that the suit of the plaintiff suffers
from a vice of mis joinder of defendants and causes of action. However, the suit instituted by the
plaintiff against principal defendant No.1, arraying, along with co-defendant No.2 is properly



90

constituted, whereas, the suit constituted against principal defendant No.l jointly, arraying,
along with him, co-defendants No.3, 4 and 5, is mis-constituted. However, the suit for recovery of
money against principal defendant No.1 along with co-defendant No.2, if falls within the
pecuniary limits of the jurisdiction of this Court, it be retained hereat and if it falls outside the
pecuniary limits of jurisdiction of this Court it be transferred to the appropriate Court holding the
appropriate pecuniary jurisdiction to hold trial thereof. Sequelly, also it is open to the plaintiff to
in the appropriate Court holding the apposite pecuniary jurisdiction to try it/them, appropriate
institute civil suit(s) against principal defendant No.l, arraying along with the apposite co-
defendants, wherewithwhom, he holds alikeness of commonality of act or commercial transaction
or series of acts or transactions. Court fees respectively, in accordance with law be refunded to
the plaintiff for facilitating him to institute civil suits in the aforesaid manner against principal
defendant No.l1 arraying along with him the apposite co-defendants “except” co-defendant No.2,
in respect whereto, the suit be transmitted, if not falling within the pecuniary limits of the
jurisdiction of this Court, to the Court holding the pecuniary limits of jurisdiction, to try it, “after”
making necessary deletions from the array of co-defendants, of defendants No.3 to 20. All
pending applications also stand disposed of. However, it is made clear that the observations
made hereinabove shall not, in any manner, affect the merits of the case in the “suits”.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Naresh Kumar & others ....Appellants
Versus
Shanti Devi & others ...Respondents

RSA No. 267 of 2005
Reserved on : 22.3.2017
Decided on : 26.4.2017

Specific Relief Act, 1963- Section 38- Plaintiffs filed a civil suit for injunction on the ground
that plaintiffs and defendants are recorded as co-owners over the suit land — the defendant No.1
started cutting the vacant land to raise structure over the same- he also cut the passage to create
obstruction for the plaintiffs in reaching the road as well as the house of the plaintiffs- the suit
was dismissed by the Trial Court- an appeal was filed, which was allowed- held in second appeal
that plaintiffs had failed to prove the existence of specific path over the suit land connecting their
house with the common village path — PW-2 and PW-3 admitted that there was a path of 2% - 3
feet width- the filing of sketch of the path was necessary to identify the same- appeal allowed and
judgment of Appellate Court set aside.(Para-12 to 17)

For the appellants Mr. G.D. Verma, Senior Advocate with Mr. B.C. Verma, Advocate.
For the respondent : Mr. Ajay Sharma, Advocate, for respondents No. 1 to 4.

The following judgment of the Court was delivered:

Per Justice Ajay Mohan Goel, Judge

By way of this appeal, the appellants have challenged the judgment and decree,
passed by the Court of learned District Judge, Kinnaur in Civil Appeal No. 34 of 2004, dated
19.2.2005, vide which learned appellate Court while allowing the appeal, so filed by the present
respondents (hereinafter referred to as “the plaintiffs”, for short), reversed the judgment and
decree, passed by learned trial Court and restrained the present appellants (hereinafter referred
to as “the defendants”, for short) from obstructing the path connecting the house of plaintiffs,
situated over the suit land with the general village path by issuing a decree of permanent and
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mandatory injunction against the defendants.

2. Brief facts, necessary for the adjudication of the present appeal, are that the
plaintiffs filed a suit for permanent prohibitory injunction on the ground that the plaintiffs and
defendants were recorded as co-owners over the suit land comprised in Khata Khatauni No. 163
min 55 khasra No. 610 measuring 0-04-62 hectare situated in Mauza Jarind, Pargana Sarahan,
Tehsil Rampur, District Shimla, H.P. As per the plaintiffs, Jai Singh was common ancestor of
both the parties, who left behind legal heirs, namely, Ram Kali, Murtu Devi, Debli Devi, Ganu
Devi, Ishwar Singh, Vasu Dev, Badri Dass and Inder Singh. As per the plaintiffs, the suit land
was undivided on the spot, over which legal heirs of late Shri Jai Singh had equal shares, on
which two houses were also existing, which were in possession of plaintiffs as well as defendants.
It was further mentioned in the plaint that most of the land was lying vacant on the spot and
there was a passage, one for the village and another for the road from the said houses. As per the
plaintiffs, about two weeks before filing of the suit, defendant No. 1 had started cutting the vacant
land with the intention to raise structure over the same with the help of other defendants.
Defendant No. 1 had also cut the passage with the intention to create obstruction for the
plaintiffs in reaching the road as well as to the plaintiffs’ house, which was the only passage from
the spot. FIR was also lodged to this effect by the plaintiffs at Police Station, Jhakri. As per the
plaintiffs, defendants were trying to dispossess the plaintiffs from the suit land, as the same was
valuable land and as plaintiffs were poor persons, defendants were trying to dominate them with
malafide intentions. It was further the case of the plaintiffs that they had requested the
defendants not to cut the path, raise any structure and interfere in their peaceful possession
over the suit land, till partition in accordance with law. however, defendants were not heeding to
their requests and threatening to sell the disputed property. It was further mentioned in the
plaint that the land in issue had not been partitioned amongst the co-sharers and the same was
joint amongst the co-sharers and defendants had no right to raise any structure/construction
over the same or dispossess the plaintiffs from the same, till the suit land was partitioned. It was
also mentioned in the plaint that defendants had recently encroached upon the suit land and
raised pillar for raising structure beyond his share, for which defendant No. 1 had no right to do
so, till the suit land was partitioned. It was on these basis that the suit was filed by the plaintiffs
praying that the defendants be restrained from raising any structure and also be restrained from
digging pits over the common passage to raise any pillar etc. and also from dispossessing the
plaintiffs from the suit land till the suit land was partitioned, in accordance with law.

3. A decree for mandatory injunction was also prayed for directing the defendants to
restore the land in its original position and demolish the unauthorized structure, constructed by
defendant No. 1.

4. By way of written statement filed by the defendants, claim of the plaintiffs was
disputed. It was mentioned in the written statement that entries in Jamabandi qua the
possession of Khasra No. 610 were not correct since, the said Khasra number is in possession of
heirs of Inder Singh, Badri Dass and Jai Dev. It was further mentioned in the written statement
that in fact the possession thereupon was in accordance with the spot Tatima prepared by
Halqua Patwari, wherein Khasra No. 610/1 measuring 0-01-69 was shown in possession of
defendant No. 1 and Khasra No. 610/2 was shown in possession of plaintiffs and possession of
Khasra No. 610/3 was shown in possession of defendants No. 8 and 9. It was further mentioned
in the written statement that the share inherited by the heirs of Vasudev stood relinquished by
them in favour of defendant No. 1 and plaintiffs in fact were occupying Khasra No. 610, in excess
of their share for which they were not entitled. It was further mentioned in the written statement
that though there were houses over the said Khasra number, but the plaintiffs were having
possession qua only three rooms in a single storey and one kitchen over Khasra No. 610/2. There
was vacant land on both sides of their house. It was also mentioned in the written statement that
defendant No. 1 was having four rooms in single storey under construction along with one
kitchen which was almost complete over Khasra No. 610/1 and portion in possession of
defendants No. 8 and 9, comprised in Khasra No. 610/3 was vacant except one single storied
kitchen. It was further mentioned in the written statement that there was one passage which was
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below the edge of Khasra No. 610 towards Khasra No. 609 and said passage passes through
Khasra No. 609 and the same was open and had not been obstructed by anyone and said passage
had nothing to do with the land of defendant No. 1, comprised in Khasra No. 610/1. It was also
mentioned in the written statement that though the land had not been partitioned by metes and
bounds, the suit land was separately in occupation of the parties as had been mentioned in para-
1 of the written statement. On this basis, claim of the plaintiffs was denied by the defendants.

5. By way of replication, plaintiffs reiterated their claim and also mentioned therein
that legal heirs of Vasu Dev had never relinquished their shares in favour of defendant No. 1 nor
plaintiffs were occupying more than their share, out of the suit land. It was also mentioned in the
replication that the spot Tatima had been got prepared by defendant No. 1 of the disputed land,
in collusion with the Patwari.

6. On the pleadings of the parties, the following issues were framed by learned trial
Court on 16.12.2003:

1) Whether defendant No. 1 is raising any construction over land comprised
in Khasra No. 610, as alleged? OPP

2) If issue No. 1 is proved in affirmative, whether land denoted by Khasra
No. 610/1 has been in possession of defendant No. 1, as alleged? OPD

3) If issue No. 2 is proved in affirmative, whether the plaintiff is entitled to
the relief of permanent prohibitory injunction, as prayed for? OPP

4) Relief.

7. Learned trial Court vide its judgment and decree dated 27.4.2004 dismissed the
suit of the plaintiffs. Learned trial Court held that though the pleaded case of the plaintiff was
that the suit land was in possession of the co-sharers, however, at the time of leading evidence,
plaintiffs had tried to demonstrate that the suit land was only in the possession of the plaintiffs.
Learned trial Court also held that revenue documents placed on record by the parties
demonstrated that the suit land was shown in possession of the plaintiffs as well as one Shanti
Devi and Vasu Dev. Learned trial Court held that entry of the land was shown as “gair mumkin
abadi”. It further held that though the presumption of truth was attached to the entries
incorporated in Jamabandi, but in view of the pleadings, as were contained in para-5 of the
plaint, it could be held to be admitted by the plaintiffs that the suit land was in possession of all
the co-sharers. Learned trial Court held that though PW-2 Shanti Devi, PW-3 Tikkam Ram and
PW-4 Lachhu Ram in their affidavits filed in support of their examination-in-chief had asserted
that it was only plaintiffs, who were in possession of the suit land but, in their cross-examination,
they admitted that the defendants were also in possession of the same. On these basis, it was
held by learned trial Court that though the suit land was joint interse the parties, but they were
in possession over the separate parcel of it, specifically denoted by Khasra Nos 610/1, 610/2 and
610/3. Learned trial Court held that it appeared that defendant No. 1 had raised construction
over that piece of land, which was earlier in his possession and as such the act of the defendants
in raising construction over the same could not be said to be having legal consequences. Learned
trial Court also held that though plaintiffs had pleaded about existence of a path over the suit
land, but they were not specifically able to demonstrate its existence by tendering any evidence.
Learned trial Court also held that PW-1 Kewal Ram, the Halqua Patwari, during his cross-
examination had stated that the path existing on the spot passes in between Khasra No. 609 and
610 and that the same was still in existence and was being used by the parties. Learned trial
Court also held that it had come in the statement of PW-2 Shanti Devi that 2%-3 feet path was in
existence on the spot and even PW-3 Tikkam Ram had admitted that there was a path passing
through the boundaries of Khasra No. 609 and 610 and the same was still in existence. On these
basis, it was held by learned trial Court that it could not be held that there was any path over the
suit land, as pleaded by the plaintiffs, which was obstructed by the defendants. Learned trial
Court also held that there was nothing in the statements of DW-1 Ishwar Singh and DW-2 Molak
Ram to demonstrate that defendant No. 1 has usurped more share than his actual share in the
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suit land and had obstructed the alleged path. On these basis, learned trial Court dismissed the
suit, filed by the plaintiffs.

8. In appeal, findings returned by learned trial Court have been set aside by learned
appellate Court. Learned appellate Court held that learned trial Court did not take into
consideration the ground realities while denying the relief, as was prayed by the plaintiffs.
Learned appellate Court held that it was admitted case of the defendants that plaintiffs were
owners in possession of the house, situated in a portion of the suit land, which had collapsed as
a result of heavy rain in the year 1977. Learned appellate Court held that as plaintiffs were
owners in possession of a house situated on the suit land, necessarily, there had to be an
approach to the said house from the general village path. It further held that it was not the case
of the defendants that house of the plaintiffs abutted the general village path. Learned appellate
Court further held that plaintiffs were not required to tender in evidence sketch of path
connecting their house with the general path, since defendant No. 1 was said to have encroached
upon the path in question. It further held that learned trial Court had not correctly considered
the evidence of PW-1 Kewal Ram, Patwari, who in fact was deposing in collusion with defendant
No. 1 and who in his cross-examination had stated that he had prepared the field map Ext.
PW1/A, as per the situation at the spot. Learned appellate Court further held that it could not be
believed that plaintiffs had no approach to their house from the common village path, from the
very beginning. It further held that house of plaintiffs had collapsed as a result of heavy rain in
the year 1977 and thereafter, plaintiffs were said to have constructed a new house and defendant
No. 1 wanted the plaintiffs to approach the general path from their house through stairs of
defendants No. 8 and 9. Learned appellate Court held that it was the own case of the defendants
that they were not on good terms with the plaintiffs and further field map Ext.PW1/A prepared by
PW-1 qua Khasra No. 610 was not correct. Learned appellate Court also held that defendant No.
1 had dug up portion of a suit land and had lowered the level thereof, causing obstruction to the
approach of the plaintiffs to their house from general village path. It further held that general
village path connecting the house of defendant No. 1 had not been reflected in field map Ext.
PW1/A, which clearly demonstrated that general village path had not been at a distance of 2-3
feet from the house of plaintiffs and beyond the house of defendant No. 1. Learned appellate
Court further held that after dispossessing the plaintiffs from a portion of the site of their old
house and encroaching upon the path of the plaintiffs, defendant No. 1 states that there is path
for the plaintiffs through the field of Krishanu, whereas Krishanu was said to be the owner of a
field in front of the house of the plaintiffs. Learned appellate Court further held that it was
nowhere the case of defendant No. 1 that he had no approach to his new house situated in the
suit land from the general village path, whereas plaintiffs had consistently stated that defendant
No. 1 had obstructed path, which connected their house with the general village path. On these
basis, it was held by learned appellate Court that plaintiffs were entitled to relief of permanent
injunction against the defendants restraining them from obstructing path connecting the house
of the plaintiffs situated in the suit land, with the general village path. Learned appellate Court,
thus, while allowing the appeal filed by the plaintiffs, reversed the findings returned by learned
trial Court and restrained defendants from obstructing the path connecting house of the plaintiffs
situate in the suit land with the general village path by way of issuance of permanent and
mandatory injunction.

9. The Judgment and decree dated 19.2.2005 in Civil Appeal No. 34 of 2004, so
passed by learned appellate Court stands assailed by the appellants/defendants in this appeal.
The present appeal was admitted by this Court on the following substantial questions of law on
22.8.2005:
a) Whether respondent/plaintiffs have failed to plead alleged right of use of
path over joint land and therefore, he is not entitled to any relief?

b) Whether instead of filing suit for injunction, the plaintiffs were required
to file suit for partition which is more speedy and efficacious remedy and
therefore, discretionary relief of injunction could not be claimed?
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10. I have heard learned counsel for the parties and gone through the record of the
case as well as judgments and decrees, passed by both the courts below.

11. I will deal with both the substantial questions of law, on which this appeal had
been admitted independently:

Substantial question of law No. 1

12 The suit filed by the plaintiffs was for permanent prohibitory injunction for
restraining the defendants from raising any structure, digging pits over common passage, raising
pillars and dispossessing the plaintiffs from the suit land and further for restraining the
defendants from selling the suit land till partition of the same, in accordance with law and for
grant of mandatory injunction directing the defendants to restore the land in its original position
after demolishing the unauthorized structure found on the same. While learned trial Court
dismissed the suit of the plaintiffs, the same was decreed by the learned appellate Court to the
extent that defendants were restrained from obstructing the path connecting the house of the
plaintiffs, situated over the suit land, with the general village path, by issuance of a decree of
permanent prohibitory and mandatory injunction against the defendants. A perusal of the plaint
demonstrates that there are no specific pleadings in the same with regard to the alleged path
which was existing on the suit land connecting the house of the plaintiffs with the common village
path. In order to appreciate this same, para-3 of the plaint is being reproduced hereinunder:

“That the land comprised in Khata-Khatauni No. 163 min 55 Khasra No. 610,
measuring 0-04-62 hectare situated in Mauza Jarind, Pargana Sarahan, Tehsil
Rampur, District Shimla, H.P. is undivided on the spot and which are in equal
shares of all eight legal heirs of late Sh. Jai Singh. It is pertinent to mention here
that adjoining this land there is two houses which are in the possession of
plaintiffs and as well as defendants. Most of the land lying vacant on the spot and
there is passage one for village another for road from the houses.

13. A perusal of the said para demonstrates that pleadings therein with regard to
passage leading to the village from the house are, vague. Para 1 and 3 of the written statement
demonstrate that defendants had categorically mentioned therein that though there was one
passage, same is below the edge of Khasra No. 610, comprised in Khasra No. 609 and that the
said passage was passing through Khasra No. 609, but the same was open and had not been
obstructed by anyone and in fact the said passage had nothing to do with the land of defendant
No. 1, comprised in Khasra No. 610. It was further denied in the written statement by the
defendants that they had either cut any passage, as was alleged, or they were interfering in any
portion of the land, occupied by the plaintiffs. In replication, the stand reflected in para-3 of the
same by the plaintiffs was that in fact possession over Khasra No. 610, as per Jamabandi on the
spot of defendant No. 1 was being reflected, in collusion with Patwari, who had prepared the spot
Tatima of the disputed land.

14. Now in this background, on the perusal of the documents, placed on record by
the plaintiffs to prove its case, it is evident from the perusal of the same that the plaintiffs have
failed to demonstrate existence of any specific path over the suit land connecting their house
with the common village path by tendering in evidence any site plan of the same. Though, learned
appellate Court has come to conclusion that PW-1 had deposed in connivance with defendant No.
1, but one fails to understand as to how the said conclusion has been arrived at by the learned
appellate Court. In fact PW-1 was examined at the behest of the plaintiffs. Similarly, the cross-
examination of PW-2 Shanti Devi demonstrates that she admitted the suggestion given to her that
there was a path 2%-3 feet wide, which passes through the fields. Cross-examination of PW-3
Tikkam Ram also demonstrates that this witness also admitted that from the fields of Krishanu,
there was a path 2 %-3 wide, which passes from the boundaries of Khasra No.610 and 609. Now,
when the plaintiffs were alleging the existence of path over the suit land, which according to the
plaintiffs, was being obstructed by the defendants, onus was upon the plaintiffs to have had
established on record the existence of the said path by brining on record some cogent evidence,
from which such inference could be drawn by the Court. However, there is nothing on record,
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from which it can be inferred that there existed a path, as was being claimed by the plaintiffs,
which was being obstructed by the defendants. In other words, neither existence of the path nor
obstruction being caused upon the same by the defendants, stood proved by the plaintiffs. While
this fact was correctly appreciated by learned trial Court, learned appellate Court misread the
evidence placed on record and erred in coming to the conclusion that there was no necessity for
the plaintiffs to have had filed any sketch of the alleged path, which according to them was being
interfered with by the defendants. Similarly, perusal of the pleadings also demonstrates that
plaintiffs having failed to plead the right of use of path over the joint land and have also miserably
failed to demonstrate the existence of any such path, which was being interfered with by the
defendants, as was the case put forth by the plaintiffs. The conclusion, to the contrary, drawn by
the learned appellate Court, in my considered view, is not sustainable in law, as the said
conclusions is based on conjectures and surmises, rather than on the basis of pleadings and
evidence on record. Not only this, even otherwise, a perusal of the judgment passed by learned
appellate Court demonstrates that the findings, which have been returned by the trial Court in
favour of the plaintiffs are based on conjectures and surmises and not on the facts of the case,
which is apparent from the fact that while returning the findings of the fact that defendants were
interfering with the path, which was allegedly connecting the house of plaintiffs with the village
common path, the findings which have been returned by learned appellate Court are that the
plaintiffs were having house over the suit land, therefore, it is but to be assumed that there was a
path connecting the said house with the common village path, as was the case put forth by the
plaintiffs and that the same was being interfered by the defendants.

15. I am afraid the Court of law cannot pronounce its judgment on surmises ,as the
findings which have to be returned by the Court of law, are to be based on facts and to be
supported by evidence, which has been led on record by the parties concerned.

16. It is not understood that in the absence of there being anything substantive on
record to demonstrate that there was path on the suit land, which was being obstructed by the
defendants, how decree of injunction, was passed by the learned appellate Court, was to be
executed. It was not sufficient for the plaintiffs to have had made vague allegations in the plaint
that there was a path connecting their house over the suit land to the village path and the same
was being interfered with by the defendants. It was incumbent upon the plaintiffs to have had
demonstrated as to which was that path, which existed on the suit land connecting their house
with the common village path and what was the obstruction being caused upon the said land by
the defendants. However, plaintiffs have not been able to prove and demonstrate the same.
Accordingly, in this view of matter, the judgment and decree, passed by learned appellate Court
in Civil Appeal NO. 34 of 2004 is not at all sustainable in the eyes of law and in fact, learned
appellate Court has erred in setting aside the well-reasoned judgment and decree, passed by
learned trial Court in Civil Suit No. 75-1 of 2003, on 27.4.2004. The substantial question of law
No. 1 is decided accordingly.

Substantial question of law No. 2.

17. As far as the present substantial question of law is concerned, now it is only of
academic interest, especially in view of the fact that this Court has already held while deciding
substantial question of law No. 1 that the plaintiffs were not able to prove their case and hence,
learned appellate Court had erred in decreeing the suit, so filed by the plaintiffs. However, as far
as maintainability of the suit filed by the plaintiffs is concerned, in my considered view, as it is
not a disputed fact that the plaintiffs are in fact co-sharers over the suit land, they had a right to
file a suit praying for injunction, in case any right of there was being infringed by any of the co-
sharer. Filing a suit for injunction or praying the appropriate authority for the purpose of
partition, cannot be said to be a ground, on which the plaintiffs could have been debarred from
filing the suit for injunction. However, as I have already held that while deciding the substantial
question of law No. 1, in case plaintiffs were not able to prove that either their existed any path
connecting their house to the common village path and the same was being interfered with by the
defendants, judgment and decree was granted in their favour by the learned appellate Court, was
not sustainable in the eyes of law.
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18. In view of my findings returned above, this appeal is allowed and the judgment
and decree passed by learned appellate Court in Civil Appeal No. 34 of 2004 is set aside , whereas
the judgment and decree, passed by learned trial Court in civil suit No. 75-1 of 2003 is hereby
affirmed. No order as to costs.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Subhash Chand . Petitioner.
Versus
Mukesh Chand ....Respondent.

Cr.MMO No. 306 of 2016.
Date of Decision: 26t April, 2017.

Indian Evidence Act, 1872- Section 45- An application for comparison of the signatures of the
accused on the cheque, vakalatnama and acknowledgment was filed, which was dismissed by the
Trial Court — held that vague suggestions were put to the witnesses, which shows that the
accused had not contested his signatures on the cheque - the Trial Court had rightly dismissed
the application- petition dismissed.(Para-2 and 3)

For the Petitioner: Mr. N.K. Thakur, Senior Advocate with Mr. Divya Raj Singh, Advocate.
For the Respondent: Mr. Dheeraj Kumar Vashist, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge (Oral)

The instant petition stands directed against the order recorded by the learned
Judicial Magistrate 1st Class, Court No.1l, Una, District Una, H.P., whereby, he dismissed the
application preferred before him, by the accused, in application whereof, he made a prayer “for”
sending the relevant scribings occurring in cheque, power of attorney/vaklatnama and
acknowledgement, “for” their comparison by the Handwriting expert, with the admitted
scribings/writings of the accused. The accused/petitioner herein, is aggrieved by the aforesaid
pronouncement, hence, for assailing it, he has instituted the instant petition before this Court.

2. It is stated before this Court by the learned counsel appearing for the parties,
that after completion of the recording of the complainant's evidence and after the recording of the
statements of the accused under Section 313 of the Cr.P.C., by the learned trial Court, the case
now is listed before the learned trial Court, for the recording of the evidence in defence of the
accused /petitioner. The application, upon which the impugned verdict, stands recorded by the
learned trial Court, was preferred before it, on 21.09.2015. However, the institution of the
instant application before the learned trial Court, after completion of recording of the
complainant's evidence, would not per se bar the accused/petitioner, to, by preferring an
application before it, seek a direction from it, “for” transmission to the expert concerned, the
scribings/writings occurring on the relevant documents along with the admitted writings of the
accused, for hence the expert concerned making an opinion, whether both hold similarity or not.
However, the belated preferment of the aforesaid application by the accused, especially after
completion of the aforesaid proceedings before it, would operate as a bar, against its preferment,
only when no suggestions stood put by the counsel for the accused/petitioner, to the
complainant's witnesses, with echoings therein, qua the accused delivering a blank cheque to the
complainant, “whereas”, the details of sums of money borne on the dishonoured negotiable
instrument, being filled in besides scribed by somebody else. For determining, the aforesaid
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facet, it is imperative to allude, to a singular statement, occurring in the cross-examination of
one of the complainant's witnesses, statement(s) whereof were produced before this Court, by the
counsel for the accused/petitioner. An allusion thereto unveils that disclosures occur in the
cross-examination of the complainant, disclosures whereof unveil that the counsel for the
accused, had merely put vague suggestion(s) to him that the relevant signature(s) occurring in the
dishonoured negotiable instrument, being inked with an ink of a colour different from the one
with user whereof, the details of the amount of money reflected therein “stand inked”, as also,
with respect to the name of the drawer reflected therein, being inked in a colour different than the
ink with user whereof, the accused signatured the relevant cheque. The aforesaid vague
suggestions, hence, cannot, at all enhance any inference, that the accused/petitioner, ever
contested that he had not filled/scribed, the amount borne on the dishonoured negotiable
instrument also it cannot rear any inference, that he urged a defence that a blank signatured
cheque was handed over by him to the complainant and that the details of the amount of money
borne therein, were scribed by the complainant or somebody else. In aftermath, with the
aforesaid relevant defence being never espoused by the accused, he cannot belatedly through the
instant application be permitted, to engineer it

3. For the foregoing reasons, I find no merit in the instant petition and it is
dismissed accordingly. In sequel, the order impugned before this Court is maintained and
affirmed. All pending applications stands disposed of.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Amar Singh ... Petitioner
Versus
State of Himachal Pradesh ... Respondent

Cr. Revision No. 167 of 2011
Reserved on: 20.04.2017
Date of decision: 27.04.2017

Indian Penal Code, 1860- Section 279, 338 and 201- Motor Vehicles Act, 1988- Section 181-
Accused was driving a scooter in a rash and negligent manner — the scooter hit the complainant
on her right leg — she sustained injuries — the accused was tried and convicted by Trial Court- an
appeal was preferred, which was allowed- held in revision that the complainant has supported
the prosecution version — her statement is corroborated by PW-9 - there is nothing in the cross-
examination of the prosecution witnesses to shake their testimonies — no motive or enmity was
proved- the accused had failed to produce the driving licence, which shows that he was not
possessing any driving licence at the time of accident — the witnesses consistently stated that the
scooter was being driven with high speed which caused the accident - the injuries were proved by
Medical Officer — the accident had taken place in a public place and the accused was under
obligation to drive the vehicle carefully and with the slow speed- he had failed to do so- the
Courts had rightly convicted the accused — revision dismissed. (Para-10 to 21)

Case referred:
State of Karnataka Vs. Satish, (1998) 8 Supreme Court Cases 493

For the petitioner: Mr. Deepak Kaushal, Advocate.
For the respondent: Mr. V.S. Chauhan, Additional Advocate General with Mr. Vikram
Thakur, Deputy Advocate General.
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The following judgment of the Court was delivered:

Ajay Mohan Goel, J.:

By way of this revision petition, petitioner has challenged the judgment passed
by the Court of learned Sessions Judge, Sirmaur District at Nahan in Criminal Appeal No. 42-
Cr.A/10 of 2009 dated 01.08.2011, vide which learned Appellate Court while dismissing the
appeal so filed by the present petitioner upheld the judgment passed by the Court of learned
Judicial Magistrate Ist Class, Court No. 1, Paonta Sahib in Cr. Case No. 159/2 of 2006/05 dated
24/08/2009/27.08.2009, whereby learned trial Court had convicted the present petitioner for
commission of offences punishable under Sections 279, 338, 201 of Indian Penal Code and
Section 181 of M.V. Act and sentenced him to undergo simple imprisonment of one month and to
pay fine of Rs.500/- for commission of offence under Section 279 of Indian Penal Code, simple
imprisonment of three months and to pay fine of Rs.500/- for commission of offence under
Section 338 of Indian Penal Code, simple imprisonment of one month and to pay fine of
Rs.500/- for commission of offence under Section 201 of Indian Penal Code and sentenced to pay
fine of Rs.500/- for commission of offence under Section 181 of M.V. Act.

2. The case of the prosecution in brief was that on 12.04.2005 a telephonic message
was received at Police Station, Paonta Sahib, at around 11.55 A.M., from Medical Officer, Civil
Hospital Poanta Sahib, about the occurrence of an accident. Thereupon, ASI Shyam Lal
alongwith other police officials visited the hospital, where they recorded the statement of victim
Shaweta Sharma daughter of Ashok Kumar, resident of village Bangran. Victim stated that on
the fateful day i.e. 12.04.2005, she had gone to Government Senior Secondary School, Shivpur
for taking admission in 9th class alongwith her friend Swati. At around 10.40 A.M. when the said
bus reached near the school, they alighted from the same and as they intended to make certain
purchases, therefore, she alongwith her friend started crossing the road but in the meanwhile a
scooter came from Bangran side and struck against her right leg, as a result of which, she
fell down. She further stated that scooter driver drove away the scooter back towards Bangran
side. She also stated that she did not remember the number of the scooter but the driver of the
same was known to her, as he was resident of village Bangran. On the statement of the victim,
FIR Ext. PW10/A was registered. In the course of investigation, spot map Ext. PW10/C was
prepared. Scooter alongwith R.C. and insurance were taken into possession by the police. Driving
licence could not be produced by the accused. The scooter was also subjected to mechanical
examination. MLC of the injured was obtained by the police. Statements of the witnesses were
recorded as per their versions by the Investigation Officer.

3. After the completion of investigation, challan was presented in the Court and as
a prima facie case was found against the accused for commission of offences punishable under
Sections 279, 337, 338 and 201 of Indian Penal Code and Section 181 of M.V. Act, accordingly
notice of accusation was put to him, to which, he pleaded not guilty and claimed trial.

4. On the basis of evidence produced on record by the prosecution, learned trial
Court held that prosecution had succeeded in establishing the guilt of the accused beyond
reasonable doubt. Learned trial Court convicted the accused by holding that it stood proved on
record that it was the accused who was driving the scooter at the relevant time. While arriving at
the said conclusion, learned trial Court relied upon the statement of complainant Shaweta
Sharma, who entered the witness box as PW-8 as well as upon the testimony of PW-9 Swati
Sharma, who was accompanying the complainant when the accident took place. Learned trial
Court held that the complainant had categorically deposed that on 12.04.2005 at 10.55 A.M.
while she was on her way alongwith PW-9, a scooter came from Bangran side in high speed and
struck against her leg, as a result of which, she fell down. Learned trial Court also took note of
the fact that the complainant had categorically deposed that she had identified the person who
had hit her with the scooter and the said person was the accused who belonged to her village.
Learned trial Court held that the complainant was specific in stating that it was the accused who
was driving the scooter in high speed who struck the scooter against her resulting into the
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alleged injury upon her body. Learned trial Court disbelieved the version of the accused that on
the fateful day he was not driving the scooter and it was in fact his father Mangat Ram who was
driving the scooter and that it was the complainant who struck against their scooter and
thereafter her father demanded money to the tune of Rs.20,000/- and threatened that in case the
amount was not paid, then the accused would be falsely implicated and as the said amount was
not paid, it was on that account that a false case was lodged against the accused. Learned trial
Court also took note of the fact that when Mangat Ram entered the witness box he did not
depose anything with regard to the alleged demand having been raised by the father of the
complainant. Learned trial Court further relied upon the testimony of PW-9, who was an eye
witness to the accident and who proved that the accident in fact had taken place due to rash
and negligent driving of the accused. Learned trial Court also held that the complainant was
medically examined by PW-5 Dr. Amitab Jain whose testimony alongwith MLC Ext. PW5/A
established the injuries which were received by PW-8 on account of the accident which
occurred because of the rash and negligent driving of the accused. Learned trial Court also held
that it had come in the statement of complainant that after the accident took place, the
accused ran away from the spot which demonstrated that the accused wanted to conceal the
real facts of the incident. On these basis, it was held by learned trial Court that this
demonstrated that the accused ran away from the spot to cause disappearance of the evidence
of the commission of the said accident on the spot. Learned trial Court also held that the accused
had not produced his driving licence to demonstrate that he possessed a valid licence to drive
the scooter. On these basis, learned trial Court convicted the accused for commission of
offences punishable under Sections 279, 338, 201 of Indian Penal Code and Section 181 of M.V.
Act.

S. In appeal, the findings so returned by learned trial Court were upheld by learned
Appellate Court. Learned Appellate Court also by relying upon the statements of the complainant
as well as PW-9 upheld the judgment of conviction so passed by learned trial Court. It was held
by learned Appellate Court that the testimony of the complainant was corroborated by the
statement of PW-9, who was accompanying the complainant at the time when the accident took
place. Learned trial Court also held that though it had come in the award passed by MACT-I,
Sirmaur at Nahan, that it was Mangat Ram who was driving the scooter at the relevant time,
however the findings so returned by the MACT-I were not binding on the said Court. It is
pertinent to mention at this stage that the findings to this effect were also returned by learned
trial Court. Learned Appellate Court also held that statements of PW-8 and PW-9 provided
satisfactory proof of accused driving the vehicle at the relevant time and that the accident in
fact had taken place on account of his negligent driving.

6. Feeling aggrieved, the accused has filed this revision petition.

7. Mr. Deepak Kaushal, Advocate, learned counsel for the petitioner vehemently
argued that the judgments of conviction passed by both the learned Courts below are not
sustainable in the eyes of law as there was perversity in the findings so returned by both
learned Courts below. As per Mr. Kaushal, both the learned Courts below erred in not
appreciating that there was no evidence on record from which it could be inferred that it was
the accused who was driving the vehicle at the relevant time when the accident took place. In the
alternative, it was argued by Mr. Kaushal that even if it is assumed that it was the accused who
was driving the vehicle, even then both the learned Courts below erred in not appreciati