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SUBJECT INDEX

‘A,
Arbitration and Conciliation Act, 1996- Section 36- The enforcement of award through
execution can be filed anywhere in the Country where such decree can be executed — there is no
requirement for obtaining an order of transfer of the decree or issue of a percept from the Court
which would have jurisdiction over the arbitral proceedings.
Title: M/S Mahindra & Mahindra Financial Services Ltd. Vs. Kana Singh & anr.

Page-114

‘C’
Code of Civil Procedure, 1908- Section 96- Himachal Pradesh Tenancy and Land Reforms
Act, 1972- Section 118- First Appeal- Principle and jurisdiction of the First Appellate Court
reiterated that the findings on both facts and laws could be gone into by the First Appellate
Court- First appeal held to be valuable right of the parties, unless restricted by law- the whole
case is therein open for re-hearing both on questions of facts and laws.

Title: Kusum Sood and another Vs. M /s Kapoor Palace (Pvt.) Limited and others
Page-173

Code of Civil Procedure, 1908- Section 96- Himachal Pradesh Tenancy and Land Reforms
Act, 1972- Section 118- First Appeal- What is “Perverse”- Ratio laid down in Arulvelu and
another vs. State Represented by the Public Prosecutor and another (2009) 10 SCC 206
reiterated.

Title: Kusum Sood and another Vs. M/s Kapoor Palace (Pvt.) Limited and others
Page-173

Code of Civil Procedure, 1908- Section 96- Himachal Pradesh Tenancy and Land Reforms
Act, 1972- Section 118- First Appeal- The plaintiff which was a private limited company had
not placed on record the resolution passed by the Board of Director authorizing the plaintiff to file
the suit — A copy of resolution so filed pertained to a date after the institution of the suit- The so
called authorized Director was also different then who was authorized to do so — The special
power of attorney issued to the Director also issued after the filing of the suit — Held- that plaintiff
was not duly authorized and competent to file the suit.

Title: Kusum Sood and another Vs. M /s Kapoor Palace (Pvt.) Limited and others
Page-173

Code of Civil Procedure, 1908- Section 96- Himachal Pradesh Tenancy and Land Reforms
Act, 1972- Section 118- First Appeal- A non-agriculturist is permitted to purchase the land
within the limits of municipal corporation, municipal committee or a notified area committee
only up to the extent of 500 Sq. meters for a dwelling house 300 Sq. meters for a shop or a
commercial establishments and in case of industrial units such area as is certified by the
Department of Industry- Section 5 of the Amendment Act, 1987 also reiterates the said position-
Further held- that even if the land is purchased vide separate sale deeds, but it is in excess of
300 Sq. meters in case of a commercial establishment — the permission of the State Government
is necessary.

Title: Kusum Sood and another Vs. M/s Kapoor Palace (Pvt.) Limited and others
Page-173

Code of Civil Procedure, 1908- Section 96- Himachal Pradesh Tenancy and Land Reforms
Act, 1972- Section 118- First Appeal- Bonafide purchaser- Mutation attested in favour of the
plaintiff showing that the suit land had been sold as per sale deeds and defendants knew about
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the mutation- Held- that obviously the plea of bonafide purchaser set up by the defendants was
false and not available to them.

Title: Kusum Sood and another Vs. M/s Kapoor Palace (Pvt.) Limited and others
Page-173

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Section 20 of the
Hindu Succession Act, 1925- Whether the provisions of Hindu Succession Act apply to the
agricultural land — Held — Yes —Succession Act falls under the scope of entry No.5 of list III i.e. the
concurrent list and as such the provisions of Section 20 of the Hindu Succession Act shall apply
even on agricultural land- The words ‘property’ as well as ‘interest in Joint Family Property’
held to be wide enough to cover agricultural land.

Title: Roshan Lal (deceased) through his LRs. Vs. Pritam Singh & others (D.B.)
Page-7

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Order 22 Rule 6- Held-
that in case the death took place in between the time, arguments were heard and the judgment
was pronounced, the judgment will have the same force and effect, as it had been pronounced
before the death took place.

Title: Bhupinder Singh Vs. Gola Devi & Ors. Page-78

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Order 22 Rule 6- Will-
An unregistered Will purported to have been made three days prior to the death of the testator
and executed on 17.11.1991, set up against a registered Will executed about 15 years earlier i.e.
16.12.1976 — Held - to be shrouded in mystery as the defendants themselves first submitting the
registered will and thereupon submitting the unregistered Will dated 17.11.1991- Apparently the
second Will was prepared by the defendants after the death of the executants- The recital in the
unregistered Will also held to be doubtful as there was no vacant space between writing and
signatures of the testator and the witnesses- The entries in the rapat roznamcha Ex.PW-2/A also
falsifying the very existence of the unregistered Will- The un-explained late production of the
unregistered Will also held be another suspicious circumstance surrounding the genuineness and
due execution of the unregistered Will- Consequently, defendants were held to have failed to
prove the subsequent unregistered Will- The findings recorded by the Learned Trial Court and the
1st Appellate Court affirmed and the property was held to have been rightly succeeded intestate
by the parties, as directed by both the courts below.

Title: Bhupinder Singh Vs. Gola Devi & Ors. Page-78

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Appellant/plaintiff
seeking recovery of Rs.2,43,088/- and the defendant on the other hand by way of a counter-claim
seeking a sum of Rs. 86,483/- the Learned Trial Court dismissed the suit of the plaintiff- It,
however, allowed the counter-claim of the defendant for the recovery of Rs. 86,483/- In appeal
too the said findings affirmed by the Learned 1st Appellate Court- While deciding the Regular
Second Appeal the Court Held- that promisee could not extract pure resin as per the stipulation
of the contract due to heavy rain fall- Resultantly the defendant could not abide by the terms of
the Contract and as per Section 56 of the Indian Contract Act it was permissible in law- the
frustration of the contract, thus, was due to the supervening circumstances and beyond the
control of the defendant — Hence, the conclusion arrived at by the learned trial Courts below was
based upon a proper appreciation of evidence on record- Consequently, appeal dismissed.

Title: H.P. State Forest Corporation Vs. Kahan Singh (since deceased) through his legal heirs
Page-141
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Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Indian Succession Act,
1925- Section 63- Ingredients necessarily enjoined to be proven are as provided in Section 63 of
the Indian Succession Act- The registered will duly proved by marginal witness DW-2 Vijay Paul
held to be in consonance with the provision of Section 63- The Will Ex.DW-2/A bearing an
endorsement Ex.DW-2 /B, which was duly proved by the witnesses- Will held to be valid and duly
executed.

Title: Rajesh Kumar Vs. Ravinder Kumar & Ors. Page-145

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Indian Succession Act,
1925- Section 63- The marginal witness DW-2 proving the endorsement made by the Sub
Registrar concerned occurring in Ex.DW-2/A - Held- that the endorsement, thus made enjoys the
presumption of truth, more particularly as no evidence was led to disapprove the said fact- The
sub Registrar concerned summoned by the plaintiff but was omitted to be examined- the
presumption of truth, thus, enjoined by the endorsement Ex.DW-2/B borne in Ex.DW-2/A. Will
thus duly held to be proved.

Title: Rajesh Kumar Vs. Ravinder Kumar & Ors. Page-145

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Indian Succession Act,
1925- Section 63- Suspicious Circumstances- Beneficiary of the testamentary disposition
actively participated, in the preparation and execution of the Will - Held not to be suspicious
circumstances- the marginal witness being a P.A. in the office of the District Collector also held
not be a suspicious circumstance- Further held- that the testator going to the Hospital for some
medical tests from the Sub Registrar’s Office - Also held not to be a suspicious circumstance.

Title: Rajesh Kumar Vs. Ravinder Kumar & Ors. Page-145

Code of Civil Procedure, 1908- Order 5- The process issued returned back with a report that
the addressee not residing at the mentioned address, stated to be residing in Shimla — Oblivious
of the report the respondent ordered to be served by way of proclamation and eventually
proceeded against exparte- Held — that the authority concerned acted mechanically, without even
perusing the report of the Process Server- In fact, the only course available to the authority was to
have directed the applicants to file the correct address of the parties in issue and then effect the
service accordingly- the order of service by way of proclamation held to be wrong- Consequently,
order dated 16.5.2017 whereby the respondent proceeded exparte, quashed and set aside.

Title: Ajay Sharma Vs. Assistant Collector 1st Grade, Ghanari, Tehsil Ghanari District Una and
others Page-127

Code of Civil Procedure, 1908- Order 6 Rule 17- An application under Order 6 Rule 17 CPC
filed for the amendment in the reply after the commencement of trial- Held- that amendment
after the commencement of trial are controlled by the proviso to Order 6 Rule 17 CPC-
amendment in the pleading should, however, normally be allowed, even a prayer in this regard is
made at some belated stage, in case the same is essential and required for just and effective
decision of the pending lis as possibility of a bonafide omission to raise such plea at the relevant
time and realization of such omission at a later stage cannot be ruled out as happened in the
instant case, wherein issues were framed on 31.3.2014 and application for amendment was filed
on 5.7.2014 before any evidence was recorded- application partly allowed and petition disposed of
accordingly.

Title: Surinder Mohan Vs. Raj Kumar Mehra & anr. Page-116

Code of Civil procedure, 1908- Order 15 Rule 1 CPC- Section 6 of the Specific Relief Act,
1963- Civil Revision- Suit of the plaintiff-respondent decreed at the stage of framing of issues
directing the defendant/petitioner to remove locks from the property rented to the plaintiff-



respondent- Held- that Section 6 of the Specific Relief Act provides an instant remedy to the
possessor of the premises for restoration of the possession in case he is dispossessed by anyone,
including the owner of the property- the said proceedings are summary in nature.

Title: Devender Thakur and another Vs. Hardayal Khimta Page-106

Code of Civil procedure, 1908- Order 15 Rule 1 CPC- Section 6 of the Specific Relief Act,
1963- Civil Revision- Further held that keeping in view the nature and scope of the suit filed
under Section 6 of the Specific Relief Act and the conjoint reading of Order 15 rule 1, Order 14
Rule 1, Order 10 Rule 1, 2 and 3, as there was no denial of the assertion and the facts pleaded by
the respondent-plaintiff with respect to the possession of the premises in question and the
locking of the same by the petitioner-defendant, without taking recourse to law, there was no
issue in dispute and as such, the learned Trial Court could have passed the judgment and decree
at that stage itself- no material illegality, irregularity, infirmity or error of jurisdiction found to
have been exercised by the learned Trial Court- Consequently, revision dismissed.

Title: Devender Thakur and another Vs. Hardayal Khimta Page-106

Code of Criminal Procedure, 1973- FIR- Section 173 Cr.P.C.- Indian Penal Code, 1860-
Sections 420, 467, 468 and 120-B- Cancellation report submitted by the Investigating Officer
accepted by the Learned Magistrate based on the findings recorded by the Company Law Board
vis-a-vis share holdings of the parties- High Court, however, held- that the findings recorded by
the Company Law Board pertained only to half share of 2000 share holdings held by Ashish Das
Gupta and one Satvinder Singh, but did not pertain to the transfer of 2000 shares individually
held by Ashish Das Gupta in the Company — the findings arrived at by the Company Law Board
were, thus, not conclusive at least qua the share individually held by Ashish Das Gupta — the
continuation of criminal proceedings against the accused vis-a-vis the individual share of Ashish
Das Gupta, thus, were permissible- Consequently, orders passed by the Learned Trial Court set
aside.

Title: Ashish Dass Gupta Vs. State of H.P. & others Page-135

Code of Criminal Procedure, 1973- Section 311- Re-summoning and re-examination of
witnesses- Held- To recall and re-examine witnesses and that too for the limited extent of
identifying the case property cannot be termed to be an exercise for filling up a lacuna- It would
in any case though depend upon the circumstances of each case- It has been further reiterated
that a witness can be recalled and re-examined, if it is necessary for the proper adjudication of
the case.

Title: Irshad Vs. State of Himachal Pradesh Page-39

Code of Criminal Procedure, 1973- Section 311- Re-summoning and re-examination of
witnesses- Further Held- That the plausible explanation in the application moved under Section
311 Cr.P.C that the contraband was required to be identified by the prosecution witnesses and
the re-examination was confined to that limited purpose, held to be justified- Further Held- that a
lacuna in prosecution is not be equated with the fallout of an oversight committed by the
prosecutor or Investigating Agency.

Title: Irshad Vs. State of Himachal Pradesh Page-39

Code of Criminal Procedure, 1973- Section 374- Appeal Against Conviction- Sections 20
and 50 of the Narcotic Drugs and Psychotropic Substances Act, 1985- Held- that the
contraband recovered from the bag concealed under the front seat of the car over which accused
was sitting- Same cannot be construed as a recovery from the person of an accused and as such
provisions of the Section 50 of the N.D.P.S. Act were not applicable- Further Held- that simply
because accused were also searched after the recovery of the contraband, the fact would not



vitiate the trial, for no prejudice stands shown by the accused in the search of their in person, in
violation of the provisions of Section 50 of the NDPS Act- Section 50 of the Act not attracted-
Consequently, appeal dismissed.

Title: Saleem Mohamad Vs. State of Himachal Pradesh (D.B.) Page-34

Code of Criminal Procedure, 1973- Section 374- Appeal against Conviction- Section 302 of
I.P.C- Circumstantial Evidence- Appellant convicted under Section 302 of I.P.C to undergo life
imprisonment and to pay a fine of Rs.20,000/- - conviction and sentence challenged- While
dismissing the appeal Held- legal parameters to appreciate the circumstantial evidence reiterated,
as were held in criminal Appeal No.242/2016 titled as Hikmat Bahadur versus State of
Himachal Pradesh decided on 19th September, 2017- The principle laid down by the Supreme
Court of India in Sharad Birdhichand Sarda versus State of Maharashtra, (1984) 4 SCC 116
reiterated that the conclusion of guilt is to be barred or “must or should be”, and not merely “may
be” fully established- The facts so established should be consistent only with the hypothesis of
the guilt of the accused- The circumstances should be of conclusive nature and should exclude
every possible hypothesis except the one to be proved and the chain of evidence must be so
complete as to leave no reasonable grounds for the conclusion consistent with the innocence of
the accused- Based on the aforesaid, on facts the circumstances culled out by the Learned Trial
Court held to be consistent with the chain of circumstances so complete, but to establish the
hypothesis of the guilt of the accused alone and the chain of evidence was held to be so complete
as to leave any reasonable ground to come to the conclusion consistent with the innocence of the
accused- Consequently, the appeal dismissed.

Title: Rakesh Kumar Vs. State of Himachal Pradesh (D.B.) Page-88

Code of Criminal Procedure, 1973- Section 374- Sections 452, 364, 376(2)(f) and 302 of the
IPC- The accused convicted and sentenced under the aforesaid provisions- Appeal against the
conviction and sentence- Appeal dismissed holding- that the Court must adopt a very cautious
approach in appreciating the circumstantial evidence and such circumstances must be
conclusive in nature, fully connecting the accused with the crime- All the links in the chain of
circumstances must be established beyond reasonable doubt and the proved circumstances
should be consistent only with the hypothesis of the guilt of the accused- On facts the narration
of the independent witnesses held to be trustworthy, true and inspiring confidence, which were
duly corroborated by the documentary evidence including the medical evidence- The plea of false
implication was also held to be not probable.

Title: Anil Chauhan alias Anu Vs. State of Himachal Pradesh (D.B.) Page-72

Code of Criminal Procedure, 1973- Section 374- Sections 452, 364, 376(2)(f) and 302 of the
IPC- The version of the eye witnesses supporting the prosecution held to be ably corroborated by
the circumstantial evidence being the disclosure statement, it even resulting in the recovery of the
body of the deceased- the ocular version and the documentary evidence, thus, ably corroborated
by the circumstantial evidence clearly establishing the complicity of the accused- consequently,
the conviction upheld- Appeal dismissed.

Title: Anil Chauhan alias Anu Vs. State of Himachal Pradesh (D.B.) Page-72

Code of Criminal Procedure, 1973- Section 378- Appeal against acquittal- Section 20 of the
N.D.P.S. Act, 1985- Respondent acquitted by the learned Trial Court- State challenged the
acquittal while re-affirming the findings so recorded - Held- that the bag containing contraband
held not to have been recovered from the conscious possession of the accused/respondent as it
was alleged to have been in between the legs of the accused beneath the seat No.14- On facts,
based on the testimony of PW-2 Satvir Singh, an independent witness- All four passengers sitting
on Seat Nos.12, 13 and 14 had come out off the bus and were questioned by the police regarding
ownership of the bag in question- The said fact coupled with the discrepancy in timings- held- did
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not prove that the contraband was recovered from the conscious possession of the accused -
Consequently, acquittal of the accused-respondent upheld.

Title: State of Himachal Pradesh Vs. Om Parkash (D.B.) Page- 100

Code of Criminal Procedure, 1973- Section 389- Appeal against Conviction- Narcotic Drugs
and Psychotropic Substances Act, 1985- Section 42 and 50- Independent Witnesses- One of
the independent witnesses fully supporting the prosecution case and his version supported by
official witnesses- conviction sustained- Further Held- That Section 42 of the N.D.P.S. Act not
attracted, if there was no prior information with the police- Section 50 of the N.D.P.S. Act also
held to be not applicable, in case of a chance recovery- Conviction upheld- Appeal dismissed.

Title: Harish Kumar Vs. The State of Himachal Pradesh Page-24

Code of Criminal Procedure, 1973- Section 397- Appellant was apprehended with 600 boxes of
country made liquor of make “Sirmaur No.1”- he was sentenced to undergo simple imprisonment
for one year and to pay fine of Rs. 5000/- under Section 61 (1) (a) of Punjab Excise Act by
Learned Trial Court — only 6 pouches were sent for chemical analysis out of the allegedly
recovered liquor — Held- that the recovery allegedly effected by the police stands vitiated as it is
not proved that boxes were containing liquor except 6 pouches sent for chemical analysis-
prosecution failed to prove that accused was carrying liquor beyond permissible limit- Judgments
passed by the Courts below quashed and set aside- accused acquitted.

Title: Subhash Vs. State of HP Page-161

Code of Criminal Procedure, 1973- Section 397 read with Section 401- Sections 22 and 29
of Narcotic Drugs and Psychotropic Substances Act, 1985- The petitioner alongwith one Mr.
Mathias apprehended with 165 grams of MDA including Indian and foreign currency while
travelling in the Car- Driver Mathias on being signalled to stop was alleged to have thrown waist
money bag, black in colour, towards the back seat of the car- the petitioner aggrieved by framing
of the charges against her sought quashing of the same on the ground that the contraband was
not recovered from her conscious possession nor there was any evidence that she abetted the
commission of the crime- Held- that the petitioner was accompanying the accused for the last
many days and there was prima facie evidence that they had purchased the contraband from
Rishikesh, and, as such, it cannot be said that the petitioner did not have knowledge of the
narcotic substances being carried by the co-accused for the last so many days- Thus, at this
stage, there was sufficient material to proceed against the petitioner- consequently, framing of
charge upheld.

Title: Maya Kalsi Vs. State of H.P. Page-111

Code of Criminal Procedure, 1973- Section 482- Quashing of FIR- Sections 341, 323, 307,
504, 506 read with Section 34 of I.P.C- Cross FIR registered by both the parties- Investigation
complete, though, challan had not been filed in the Court- parties sought quashing of the FIR-
Held- that since the parties have decided not to prosecute the cases and since the evidence is yet
to be led in the Court- there are minimal chances of the witnesses coming forward in support of
the prosecution case in view of compromise arrived at between the parties- chances of conviction
of the accused in both the case are bleak — Cases are at the initial stage and even report under
Section 173 Cr.P.C has yet not been filed to allow the criminal proceedings to continue would be
an abuse of the process of law- Consequently, FIR ordered to be quashed.

Title: Rajesh Kumar Chauhan & ors. Vs. State of Himachal Pradesh & anr.
Page-56

Code of Criminal Procedure, 1973- Section 482- Sections 23 & 25, read with Section 28 of
Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act,



1994 (PC and PNDT Act )- Sections120-B & 201 of Indian Penal Code, 1860—Petitioner-Doctor
seeking quashing of the complaint filed under the aforesaid provision- Held- that from the
statement of the victim it was clear that when she was three month pregnant her husband and
mother-in-law had forcibly got conducted a sex determination test- Statement of the victim
coupled with other evidence on record show that there is prima facie case against the petitioner-
it cannot be also said that chances of ultimate conviction of the petitioner are bleak, thus, held
that petitioner was prima facie culpable- Accordingly, petition dismissed- parties directed to
appear before the learned Trial Court.

Title: R.D. Sharma Vs. V.K. Chaudhary and another Page-65

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Section 28-A of the
Land Acquisition Act, 1894- Held- The application for the re-determination of compensation
does not necessarily mean from the “first award” made by the Court and, as such, the limitation
to file the said application will run from the date of the award on the basis of which re-
determination of compensation is sought.

Title: Union of India Vs. Krishan Lal & others Page-58

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Section 28-A of the
Land Acquisition Act, 1894- Further Held- It is permissible for the collector to keep the
application for re-determination in abeyance if the award in question is in an appeal before the
higher Court- The Collector can keep the application under Section 28-A of the Land Acquisition
Act pending till the matter is finally decided by the High Court or Supreme Court, as the case
may be.

Title: Union of India Vs. Krishan Lal & others Page-58

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Service Law- Penalty of
reduction to a lower stage for a period of two years without cumulative effect, without adversely
affecting the pension of the petitioner ordered by the Disciplinary Authority- Held- That in case a
statutory representations and submissions made to the Disciplinary Authority are rejected and
the same is duly affirmed by the material placed on record, the courts cannot interfere with the
findings recorded by the Disciplinary Authority, moreso, when the Disciplinary Authority has
recorded the detailed reasons in forming a conclusion contrary to the one drawn by the Inquiry
Officer

Title: Beli Ram Sharma Vs. High Court of H.P. (D.B.) Page-1

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Service Law- Rule
15(4) of the CCS & CCA Rules does not enjoin upon the disciplinary authority to given an
opportunity of personal hearing to the delinquent.

Title: Beli Ram Sharma Vs. High Court of H.P. (D.B.) Page-1

Constitution of India, 1950- Article 226- Deceased employee died in an accident while serving
as accountant in the office of the respondent- Petitioner, wife applied for appointment on
compassionate ground- the application was rejected- Held - that the order of rejecting application
is non-speaking and uninformed order- It does not reveal that the scheme contained in the office
memorandum dated 9th October, 1998 for determination and availability of vacancies for such
decision was adhered to or not- non-speaking and uninformed decision smacks mala fide and
arbitrariness- petition was allowed and the communication rejecting the claim of the petitioner
quashed- respondents were directed to reconsider the claim of the petitioner in the light of the
aforementioned office memorandum.

Title: Chinta Devi Vs. The Director of Estates (Regions) and another Page-52
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Constitution of India, 1950- Article 226- Deceased/Sandhya Devi admitted in the district
Hospital Solan as emergency case as she was bleeding and labour pain had started on 25.4.1996
- she died on 26.4.1996- it is alleged that death has taken place due to negligent behaviour of
defendants No.4 and 5, medical officers as they did not attend upon her properly — Held- that
complainant has to clearly make out a case of negligence whenever a medical practitioner is
charged with or proceeded against criminally- the plaintiff has failed to bring any evidence
establishing willful negligence on the part of the Doctors concerned — Medical Practitioner is not
liable to be held negligent, simply because things went wrong from mischance or misadventure or
through an error of judgment in choosing one reasonable course of treatment in preference to
another — there is no merit in the petition, hence, same is dismissed.

Title: State of H.P. and others Vs. Dinesh Chauhan and others Page-217

Constitution of India, 1950- Article 226- Pensionary benefits of the father of the petitioner
were withheld- Petitioner sought release of the said benefits along with interest @ 15% per
annum- pensionary benefits not released due to penalty of recovery of Rs. 2,51,914/- imposed by
the Conservator of Forests- Penalty was, however, waived on representation of the father of the
petitioner- Father of the petitioner had, however, died during the pendency of the representation-
the amount due has already been released- Held- that petitioner would have been entitled for
interest had his father being exonerated from charge levelled against him as per Rules 9 and 68 of
the CCS (Pension) Rules but it is not so in the present case - Hence, no merits in the petition-
petition dismissed.

Title: Pushpender Kumar Vs. State of H.P. and others Page-197

Constitution of India, 1950- Article 226- Petitioner appointed against the post of Khansama on
temporary basis was given salary in the pay scale of Rs. Rs.750-1410/-, whereas, other
Khansama appointed on the same post on temporary basis was allowed pay scale of Rs. 830-
1600/-- Held- that there is no justification of giving pay on lower scale to the petitioner, when on
perusal of the appointment letters of both the persons, there is no difference in the conditions of
the two appointments- Further held that such discrimination is violative of Article 14 of the
Constitution- Respondent/Board is directed to pay salary to the petitioner in the higher scale —
further directed to pay the arrears inthree months- petition disposed of as allowed.

Title: Raj Kumar Vs. Bhakra Beas Management Board and others Page-206

Constitution of India, 1950- Article 226- Service Matter- Appointment- Appointment denied
to the petitioner despite having secured highest marks on the ground that she was disqualified to
be appointed as an Anganwadi worker, since, her husband was in Government service- Held-
that if such a disqualification is not provided under the guidelines, a mere policy decision taken
by the Government in this behalf, expressly not contained in the guidelines, will not be sufficient
to oust the petitioner from appointment as an Anganwadi worker- The appointment of the
respondent set aside- petition allowed.

Title: Santosh Kumari Vs. State of H.P. and others Page-49

Constitution of India, 1950- Article 227- Code of Civil Procedure, 1908- Order 26 Rule 9
readwith 151- The appointment of a Local Commissioner sought by the plaintiff before the
Learned Trial Court on the basis that the dispute related to a boundary — As per the respondent,
plaintiff was trying to create evidence in his favour- the Learned Trial Court had dismissed the
application — Held- since the dispute related to the possession of “Khatti” (a source of drinking
water), one each was alleged to have come into possession of each of the parties — Further Held-
It was definitely a boundary dispute, though, filed late - The Learned Trial Court ought to have
appointed a Local Commissioner — Petition disposed of in the aforesaid terms.

Title: Kangru Ram Vs. Sriram Page-165
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Constitution of India, 1950- Civil Writ Petition- Article 226- Code of Civil Procedure, 1908-
Order 2 Rule 2- Res-judicata- If the reliefs claimed in the subsequent writ petition and the
prayers made therein are in majority the same and if some of the prayers though available had
not been claimed in the earlier writ petition- the subsequent writ petition would not be
maintainable- It is a hit by the the principles of res-judicata and the principles embodied in Order
2 Rule 2 C.P.C., as, though the provisions of Code of Civil Procedure are not applicable in the writ
jurisdiction but the principles enshrined therein are applicable- the principles of res-judicata
discussed- further Held- that the doctroine is applied so that the lis attained finality- It is not
opened and re-opened twice over, which is a fundamental doctroine of law and consequently, writ
petition dismissed as not being maintainable since the majority of the reliefs claimed therein had
already been decided in the earlier writ petition.

Title: Ravi Azta and others Vs. Union of India & others Page- 129

‘I’

Indian Penal Code, 1860- Sections 147, 447, 323 read with Section 149- Petitioner was
allegedly assaulted by the respondent - challenged acquittal of the respondents by the 1st
Appellate Court reversing the conviction recorded by the Learned Trial Court by way of revision- It
transpired during hearing that revision was not maintainable — petition was filed for conversion of
revision petition into an appeal- Held- that prayer of conversion is legal but same needs to be
filed at the threshold — present application has been filed after nine years of filing of revision -
Also, respondents have been suffering for last eighteen years in facing the criminal proceedings-
no iota of evidence that they had constituted an unlawful assembly or used force or violence
against the complainant- no interference is made out- revision petition as well as Cr.M.P (M)s
dismissed.

Title: Shakuntla Devi Vs. Lalman & ors. Page-97

‘L’

Land Acquisition Act, 1984- Section 4- Petitioners filed reference petitions for enhancement of
compensation- petition dismissed by the Trial Court- Held- that for determining the market value
of the acquired land, purpose of acquisition is relevant and not nature and classification of the
land- Hence, the rate awarded on the basis of classification is incorrect- Further, held that since
these appeals have arisen from common award passed by the Collector, so owners are entitled to
compensation of acquired land @ Rs. 4,69,955/- per bigha alongwith all consequential benefits —
petition disposed of.

Title: Harnam Singh Vs. The Land Acquisition Collector Kol Dam and another
Page-171

‘M’

Motor Vehicles Act, 1988- Motor Accident Claims Tribunal- Insurance cover note executed by
the company w.e.f. 14.6.2010 at 3:00 P.M. — The ill fated accident occurred on the same day at
about 3:50 p.m. — Reiterating the ratio laid down in New India Assurance Co. Ltd. Versus Sita
Bai (Smt.), (1999) 7 SCC 575- Held- that since the insurance police itself reflected the recital
relating to date/time of the commencement of the policy, which admittedly was 14.6.2010 after
3:00 p.m.- Insurance Company was liable to indemnify for the liability, as the accident had took
place at 3:00 p.m.- consequently, appeal dismissed and award passed by the learned MACT
upheld.

Title: United India Insurance Company Limited Vs. Shani & others Page-69

Motor Vehicles Act, 1988- Motor Accident Claims Tribunal- Insurance Company challenging
the findings returned by the Learned MACT- the driver of the offending vehicle was not holding a
valid driving licence at the time of the accident, on the ground that the Government of Nagaland
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who had issued the driving licence vide notification dated 1.8.2014 had directed to surrender all
the driving licence(s) issued in booklet form after 30th October, 2009, for enabling the digitization
of the data and, for the issuance of smart cards in its plea- Held- No- It was imperative for the
insurer to have placed on record, the aforesaid notification before the learned Tribunal, moreover,
when the same had been tendered into evidence as Ex.R-4 the counsel for the insurer had not
even contested its validity or authenticity- The conclusions as arrived by the learned tribunal,
thus, held to be correct - consequently, appeal dismissed.

Title: National Insurance Company Limited Vs. Onkar Singh & others Page-63

Motor Vehicles Act, 1988- Section 149 and 166- Insurance Company challenged its liability to
indeminify the owner/insured when deceased/driver was not having valid driving licence- Held-
that in view of judgment of Hon’ble Apex Court in Mukund Dewangan versus Oriental
Insurance Company Limited, (2017) 14 Supreme Court Cases 663 if driver of the vehicle has
effective driving licence to ply a light motor vehicle and uses such type of vehicle as transport
vehicle, then he has no requirement to obtain separate endorsement to drive transport vehicle-
There is no merit in the petition- petition dismissed.

Title: Oriental Insurance Company Ltd. Vs. Ram Kali & ors. Page-169

Motor Vehicles Act, 1988- Section 163-A- The learned Motor Accident Claims Tribunal
declining relief to the claimants on the ground that the insurer had failed to have the vehicle
registered after the expiry of the temporary registration number, which was an infraction of the
terms and conditions of the insurance policy- Consequently, even the issues framed not answered
by the Learned Tribunals- Held- that the insurer seeking permanent registration of the vehicle
within one month of the issuance of the temporary registration number, a matter of evidence-
adducing evidence in this behalf was imperative and the Learned Tribunals has failed answer the
issues framed- The MACT accordingly directed to provide opportunity to the claimants lead
evidence in this behalf- Consequently, appeal allowed and matter remanded to back to the
Learned Tribunal with the aforesaid directions.

Title: Seema Gajta and others Vs. The National Insurance Company Ltd. Page-151

Motor Vehicles Act, 1988- Section 166- Monthly income of the deceased was Rs. 18,141/- as
per the cogent evidence on record- He was indisputably 38 years old at the time of accident- An
addition of 50% in actual salary of the deceased towards the future prospect as he was below 40
years- multiplier of 15 shall be used- Thus, Learned Tribunal has rightly determined the
compensation for dependency to the tune of Rs.36,73,440/- - The Learned Tribunal, however,
fell in error while awarding compensation on account of loss of love and affection, also amounts
awarded qua funeral expenses and loss of consortium need to be modified to Rs.15,000/- and
Rs.40,000/- in spite of Rs.25,000/- and Rs.1 lacs as awarded by the Learned MACT below in view
of judgment of Hon’ble Supreme Court in National Insurance Company Limited v. Pranay
Sethi and Ors., AIR 2017 Supreme Court 5157 - there is no thumb rule that interest cannot
be granted @ 8% as awarded by the learned Tribunal, however, interest is reduced to 7.5% per
annum from the date of filing of the petition till the realization of the whole amount in the
circumstances of the present case- Claimants are, thus, entitled to Rs.37,68,440/- as
compensation.

Title: United India Insurance Company Limited Vs. Sudarshana Devi and Ors.
Page-153

Motor Vehicles Act, 1988- Section 173- Motor Accident Claims Tribunal- Appeal filed by the
insurer on the ground that deceased was a gratuitous passenger- Held- on facts nothing was
proved on record as to how the deceased was a gratuitous passenger, he was not found to be the
owner of the vehicle as alleged by the Insurance Company, on the contrary the evidence on record
was that the deceased was travelling with his goods in the ill-fated vehicle — on quantum the
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award was held to be not excessive as deceased was only 16 years of age- Consequently, appeal
dismissed.

Title: New India Assurance Company Vs. Seema Devi Page-84

‘N,

N.D.P.S. Act, 1985- Section 20- Accused apprehended by the police party on the basis of
suspicion of carrying contraband- His bag was searched without associating any independent
witnesses- Charas weighing 800 grams was recovered- Held- that non-association of independent
witness is not fatal in every case, evidence of the official witnesses can be believed- No honest
effort was, however, made to find independent witness in the present case - the same is fatal for
the prosecution case specially when there are contradictions in the versions of the official
witnesses- non-production of seals by official witnesses with which contraband was sealed and
re-sealed has also significant bearing on the fate of the prosecution case, especially in view of
non-association of independent witnesses- Further held- that presumption of culpable mental
state as contemplated in Section 35 of the N.D.P.S. Act shall come into effect only, once
prosecution had successfully proved the recovery of contraband from the possession of the
accused beyond reasonable doubt- no case for interference in the judgment of acquittal recorded
by the Trial Court is made out- Appeal is accordingly dismissed.

Title: State of Himachal Pradesh Vs. Tharban Lal (D.B.) Page-200

N.D.P.S. Act, 1985- Section 20- Accused persons were convicted by the Learned Trial Court as
they were found carrying 1.500 grams charas in the vehicle during the night in the routine
checking of the vehicle- Independent witnesses were not associated by the prosecution- Held-
that non-association of independent witness is not fatal to the prosecution case- obligation to
take public witness is not absolute- it may not be possible to find independent witness at odd
hours of night on highway in the chance recovery- the learned Trial Court properly appreciated
the evidence and rightly convicted the accused persons- no merits in the appeal- appeal
dismissed.

Title: Rahul Kumar Vs. The State of H.P. (D.B.) Page-209

‘S,

Specific Relief Act, 1963- Section 34 and 38- Plaintiffs alleged that defendant No.2 in
connivance with defendantNo.l1 executed the sale deed of the land of the plaintiff playing fraud
upon them by incorporating unauthorized term having power of executing sale in the power of
attorney- Held- that in case of fraud, undue influence or coercion the pleadings must disclose
full particulars of the same- general allegations are insufficient for making the Court to take
notice of such averment in the pleadings- Further held that when there is concurrent findings of
the fact and the law of the two courts below, such findings cannot be interfered with unless same
are found to be perverse- no merit in the petition and same is dismissed.

Title: Kanta Devi and Ors. Vs. Manju and Ors. Page-190
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BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J. AND HON'BLE MR. JUSTICE
AJAY MOHAN GOEL, J.

CWP No. 5445 of 2014 along

with CWP No.7955 of 2014.

Reserved on :03.01.2018.

Decided on: 1st March, 2018.
1. CWP No. 5445 of 2014

Beli Ram Sharma ....Petitioner.
Versus

High Court of H.P. ....Respondent.
2. CWP No. 7955 of 2014.

Tara Devi ....Petitioner.
Versus

High Court of H.P. ....Respondent.

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Service Law- Penalty of
reduction to a lower stage for a period of two years without cumulative effect, without adversely
affecting the pension of the petitioner ordered by the Disciplinary Authority- Held- That in case a
statutory representations and submissions made to the Disciplinary Authority are rejected and
the same is duly affirmed by the material placed on record, the courts cannot interfere with the
findings recorded by the Disciplinary Authority, moreso, when the Disciplinary Authority has
recorded the detailed reasons in forming a conclusion contrary to the one drawn by the Inquiry
Officer. (Para-5 to 8)

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Service Law- Rule
15(4) of the CCS & CCA Rules does not enjoin upon the disciplinary authority to given an
opportunity of personal hearing to the delinquent. (Para-9)

Cases referred:

Maharastra State Board of Secondary and Higher Secondary Education vs. K.S. Gandhi & Others,
(1991)2 SCC 716

Lalit Popli vs. Canara Bank and others, (2003) 3 SCC 583
For the Petitioner(s): Mr. Subhash Sharma, Advocate, in both petitions.
For the Respondent(s): Ms. Jyotsana Rewal Dua, Sr. Advocate with Ms. Charu

Bhatnagar, Advocate.

The following judgment of the Court was delivered:

Per Sureshwar Thakur, Judge.

Since, the incident in sequel whereto articles of charges were formulated against
petitioners Beli Ram Sharma and Tara Devi, is common, to both the delinquents, hence, both the
aforementioned writ petitions are enjoined to be disposed of, by a common verdict.

2. Through CWP No. 5445 of 2014, petitioner Beli Ram Sharma prays for affording
to him, the hereinafter extracted reliefs:-

“(i) Ordering penalty of reduction to a lower stage in the time scale of
Rs.10300-34800-3800 GP by one stage for a period of two years without
cumulative effect without adversely affecting the pension of the petitioner may
be quashed and set aside;
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(ii) Writ in the nature of mandamus may be issued, thereby directing the
respondent High Court to grant full pay and allowances admissible to the
petitioner during the period of his suspension.

(iii) Writ in the nature of mandamus may be issued, thereby directing the
respondent High Court to post the petitioner his parent department, i.e.
respondent High Court.

(iv) Writ in the nature of certiorari may kindly be issued thereby quashing and
setting the rejection order dated 23.07.2013 on the review petition contained
in Annexure P-19.

(v) Writ in the nature of mandamus may be issued, thereby directing the
respondent High Court to release the incremental benefits due and admissible
to the petitioner with consequential benefits with effect from the date of
suspension dated 1.10.2011 Annexure P-12.

Through CWP No. 7955 of 2014, petitioner Tara Devi prays for affording to her,

the hereinafter extracted reliefs:-

4.

“(i) Ordering penalty of reduction to a lower stage in the time scale of Rs.4900-
10680/- 1300 GP by one stage for a period of two years without cumulative
effect without adversely affecting the pension of the petitioner may be quashed
and set aside;

(ii) Writ in the nature of mandamus may be issued, thereby directing the
respondent High Court to grant full pay and allowances admissible to the
petitioner during the period of his suspension.

(iii) Writ in the nature of certiorari may kindly be issued thereby quashing and
setting the rejection order dated 23.07.2013 on the review petition contained
in Annexure P-15.

(iv) Writ in the nature of mandamus may be issued, thereby directing the
respondent High Court to release the incremental benefits due and admissible
to the petitioner with consequential benefits with effect from the date of
suspension dated 1.10.2011.

In pursuance to a complaint received against the petitioners, a preliminary

inquiry was held against them, in course whereof, on discernment of the material appended
therewith, it was concluded that the writ petitioners were enjoined to be subjected to a regular
inquiry.,whereafter, the following Article of Charges were framed against petitioner Tara Devi:-

“ARCTICLE-I

That on 13.09.2011 Smt. Tara Devi, Peon after marking her present in the
attendance register in Rules & Inspection Branch went to the gate of the High Court.
While she was standing near the gate at about 10.30/11 A.M., she saw a lady
namely Smt. Kashmiri Devi (Complainant) accompanied with her brother Sh. Sanjay
Kumar entering the High Court gage. Said Smt. Tara Devi immediately interrupted
Smt. Kashmiri Devi and her brother and enquired about the purpose of their visit.
Upon this, Smt. Kashmiri Devi disclosed about the case of her husband, who was
lodged in the jail. Said Smt. Tara Devi assured them that the problem would be
solved through Beli Ram Sharma, Judgment Writer, who according to Smt. Tara
Devi, is most helpful of poor people. Said Smt. Tara Devi took Smt. Kashmiri Devi
and her brother to the Canteen and asked them to sit there till lunch hours. During
lunch ours Smt. Tara Devi alongwith Sh. Beli Ram Sharma, Judgement Writer
(under suspension appeared in the canteen and had discussions with them. Sh. Beli
Ram Sharma assured Smt. Kashmiri Devi and her brother that their work would be
done and a fees of minimum of Rs.7000/- would be charged. Smt. Kashmiri Devi
agreed to the proposal and handed over Rs.2000/- to Shri Beli Ram Sharma in the



presence of said Smt. Tara Devi, who told them that he (Beli Ram) would meet them
in the evening, as he was busy and kept them sitting with Smt. Tara Devi till
evening. In the evening Shri Beli Ram met them again and assured that their work
would be done. Sh. Beli Ram Sharma asked them to pay the remaining amount by
next Friday. Said Smt. Tara Devi, Peon (under suspension) neglected her duties and
remained with Smt. Kashmiri Devi and her brother till evening. Thus, said Smt.
Tara Devi committed an act of grave mis conduct, un-becoming of a public servant,
thereby rendering herself liable for disciplinary action.

Thus, said Smt. Tara Devi has committed an act of grave misconduct as defined
under Rule 3(1)(i) to (iii) of the CCS (conduct) Rules 1964.

ARTICLE-II

That on 16.09.2011, Shri Puppinder Kumar, the brother of the complainant came to
Hon'ble High Court with Smt. Kashmiri Devi (complainant) to enquire about the
status of the case. Smt. Tara Devi alongwith Beli Ram Sharma met Sh. Puppinder
Kumar and Smt. Kashmiri Devi (complainant) in the morning of 16.09.2011 when
Sh. Beli Ram Sharma again assured them that their problem would be solved and
further told that he was busy at that time. At about 12.30 p.m. when said Sh.
Puppinder Kumar etc. failed to find any clue of their case, he again contacted Smt.
Tara Devi, Peon on phone and asked her to return her documents and Rs.2000/-.
Upon this Smt. Tara Devi, Peon started threatening Sh. Puppinder Kumar. Thus,
said Smt. Tara Devi committed an act of grave mis-conduct which amount to
unbecoming of a public servant and thereby rendered herself liable for disciplinary
action.

Thus, said Smt. Tara Devi has committed an act of misconduct as
defined under Rule 3(1) (i) to (iii) of the CCS (Conduct) Rules, 1964.

ARTICLE-III

That as per call-details obtained from the mobile companies, it has been revealed
that Smt. Tara Devi had made telephonic conversation with the complainant (Smt.
Kashmiri Devi), her brother (Puppinder Kumar) on 13.09.2011. Said Smt. Tara Devi
and Shri Beli Ram Sharma had also made frequent telephonic conversation with
each other and also Sh. Rupinder Singh, Advocate not only on 13.09.2011 but even
prior to that date and subsequently also, which suggests that Sh. Beli Ram Sharma
and Smt. Tara Devi, Peon were in hand and glove in sponsoring the litigants to a
particular Advocate and had indulged in such activities as are not becoming of a
Court Servant.

Thus, said Smt. Tara Devi has committed an act of misconduct as
defined under Rule 3(1) (I) to (iii) of the CCS (Conduct) Rules, 1964.

ARTCILE-IV

That on 21.09.2011 Smt. Tara Devi, Peon along with Shri Beli Ram
Sharam tried to influence Smt. Kashmiri Devi (Complainant) and her brother Sh.
Puppinder Kumar and made them to write a false application for withdrawal of
complaint made by Smt. Kashmiri Devi. After writing such application Shri Beli
Ram Sharma accompanied by Smt. Tara Devi took the complainant etc. to the
chambers of Hon'ble the Chief Justice without obtaining any permission whatsoever
to see His Lordship. Thus, said Smt. Tara Devi committed an act of grave mis-
conduct, un-becoming of a public servant, thereby rendering herself liable for
disciplinary action.

Thus, said Smt. Tara Devi has committed an act of misconduct as
defined under Rule 3(1) (I) to (iii) of the CCS (Conduct) Rules, 1964.”



The following Articles of charges were framed against petitioner Beli Ram Sharma:-
“ARCTICLE-I

That on 13.09.2011 Shri Beli Ram Sharma, while functioning as Judgmeent Writer
in the High Court Registry met one Smt. Kashmiri Devi (complainant) who was
accompanied by her brother Sh. Sanjay Kumar and had come to Hon'ble High Court
in connection with some case of her husband. The complainant and her brother
were, infact, introduced to said Shri Beli Ram Sharma by Smt. Tara Devi, Peon
(under suspension). Said Shri Beli Ram Sharma met the complainant and her
brother during lunch hours in the canteen when Smt. Tara Devi was also
accompanying them. Said Shri Beli Ram told them that their problem would be
solved and that a minimum fee of Rs.7000/- shall have to be paid by the
complainant. The complainant agreed to the proposal and handed over Rs.2000/- to
Sh. Beli Ram Sharma in the presence of Smt. Tara Devi, Peon (under suspension)
and also gave certain papers relating to the said case. Said Shri Beli Ram Sharma
asked the complainant that the balance amount be paid by the next Friday. Said
Shri Beli Ram Sharma thereafter contacted Shri Rupinder Singh, Advocate. The
petition on behalf of the complainant was prepared and typed in the evening of
13.9.2011 at the residence of Sh. Beli Ram Sharma at Tutu and filed on 14.09.2011
in the Hon'ble Court through Sh. Rupinder Singh, Advocate. Thus, said Sh. Beli
Ram Sharma has committed an act of grave mis-conduct, which amount to un-
becoming of a public servant, thereby rendered himself liable for disciplinary action.

Thus, said Sh. Beli Ram, Judgment Writer has committed an act of grave
misconduct as defined under Rule 3(1)(i) to (iii) of the CCS (conduct) Rules 1964.

ARTICLE-II

That on 16.09.2011, Smt. Kashmiri Devi (Complainant) accompanied by her brother
Sh. Puppinder Kumar came to High Court in order to know the status of the case of
her husband. On that day, Sh. Beli Ram Sharma and Smt. Tara Devi met them and
assured that their work would be done. However, Shri Beli Ram Sharma, told that he
was busy. At about 12.30 p.m., when the complainant could not find any clue of her
case, she contacted Smt. Tara Devi, Peon who told the complainant that she was
unnecessarily making the things complicated. On the said date the complainant
again contacted Smt. Tara Devi on telephone and asked to return the documents
and Rs.2000/-, but Smt. Tara Devi stared threatening the complainant. In the
evening, Sh. Puppinder Kumar gave a call to Sh. Beli Ram Sharma, who told that
they have taken a wrong step and his brother-in-law would not be released from the
jail.

Thus, said Sh. Beli Ram Sharma, Judgement Writer (under suspension)has
committed an act of misconduct as defined under Rule 3(1) (i) to (iii) of the CCS
(Conduct) Rules, 1964.

ARTICLE-III

That as per call-details obtained from the mobile companies, it has been revealed
that said Shri Beli Ram Sharma had telephonic conversation with Smt. Kashmiri
Dev ( complainant) and her brother. Said Shri Beli Ram Sharma and Tara Devi had
also made frequent telephonic conversation with each other and also with Sh.
Rupinder Singh, Advocate. not only on 13.09.2011 but even prior to that date and
subsequently also, which suggests that Sh. Beli Ram Sharma and Smt. Tara Devi,
Peon were in hand and glove in sponsoring the litigants to a particular Advocate and
had indulged in such activities as are not becoming of a court servant.

Thus, said Shri Beli Ram Sharma, Judgement Writer has committed an
act of misconduct as defined under Rule 3(1) (I) to (iii) of the CCS (Conduct) Rules,
1964.



ARTCILE-IV

That on 21.09.2011 Shri Beli Ram Sharma alongwith Smt. Tara Devi,
Peon tried to influence Smt. Kashmiri Devi (Complainant) and her brother Sh.
Puppinder Kumar and made them to write a false application for withdrawal of
complaint made by Smt. Kashmiri Devi. After writing such application Shri Beli
Ram Sharma alongiwth Smt. Tara Devi took the complainant etc. to the chambers of
Hon'ble the Chief Justice without obtaining any permission whatsoever to see His
Lordship. Thus, said Shri Beli Ram Sharma committed an act of grave mis-conduct,
un-becoming of a public servant, thereby rendering himself liable for disciplinary
action.

Thus, said Shri Beli Ram Sharma, Judgement Writer has committed an act of
misconduct as defined under Rule 3(1) (i) to (iii) of the CCS (Conduct) Rules, 1964.”

5. The Inquiry Officer, on consideration of the evidence placed before him, made a
conclusion, that excepting article of charge No. IV, qua other articles of charges standing not
proven against the petitioners. Consequently, the matter was placed before Hon'ble the Chief
Justice, given his donning the statutory capacity of Disciplinary Authority, whereupon, his
Lordship disconcurred with the report of the Inquiry Officer AND ordered that before a verdict in
disaffirmation, of, the report of the Inquiry Officer is rendered, representations and submissions,
in consonance with sub rule (2) of Rule 15 of the Central Civil Services (Classification, Control
and Appeal) Rules, 1965, be elicited, from each of the writ petitioners, for theirs being placed
before the disciplinary authority. The provisions of Rule 15 of the CCS & CCA Rules read as
under:-

“15. ACTION ON INQUIRY REPORT:

(1) The disciplinary authority, if it is not itself the inquiring authority may, for
reasons to be recorded by it in writing, remit the case to the inquiring authority for
further inquiry and report and the inquiring authority shall thereupon proceed to
hold the further inquiry according to the provisions of Rule 14, as far as may be.

(2) The disciplinary authority shall forward or cause to be forwarded a copy of the
report of the inquiry, if any, held by the disciplinary authority or where the
disciplinary authority is not the inquiring authority, a copy of the report of the
inquiring authority together with its own tentative reasons for disagreement, if any,
with the findings of inquiring authority on any article of charge to the Government
servant who shall be required to submit, if he so desires, his written representation
or submission to the disciplinary authority within fifteen days, irrespective of
whether the report is favourable or not to the Government servant.

(2-A) The disciplinary authority shall consider the representation, if any, submitted
by the Government servant and record its findings before proceeding further in the
matter as specified in sub-rules (3) and (4).

(3) If the disciplinary authority having regard to its findings on all or any of the
articles of charge is of the opinion that any of the penalties specified in clauses (i) to
(iv)] of rule 11 should be imposed on the Government servant, it shall,
notwithstanding anything contained in rule 16, make an order imposing such
penalty:

Provided that in every case where it is necessary to consult the Commission, the
record of the inquiry shall be forwarded by the disciplinary authority to the
Commission for its advice and such advice shall be taken into consideration before
making any order imposing any penalty on the Government servant.

A thorough rummaging, of, the record reveals (i) that the writ petitioners made statutory
representations and submissions before the Disciplinary Authority, wherein they concerted to
sustain the exculpatory findings recorded by the Inquiry Officer. However, the Disciplinary



Authority rejected the respective representations and submissions, made before it, by each of the
writ petitioners, besides on a thorough and incisive scrutiny, of the evidence adduced before the
Inquiry Officer, His Lordship, made a conclusion, that the exculpatory findings recorded vis-a-vis
each of the writ petitioners, warrant theirs being reversed and upset.

6. The learned counsel appearing for the writ petitioners has contended with vigour,
before this Court, that the essence and substance, of, the apposite sub rule (2) of Rule 15 of the
CCS & CCA Rules, stands infringed, (i) whereupon severe prejudice has been caused to the writ
petitioners, (ii) hence, he makes a submission that the findings rendered by the Disciplinary
Authority in disaffirmation vis-a-vis the the one(s) recorded by the Inquiry Officer, warrant
interference by this Court, in the exercise of its writ jurisdiction. However, the aforesaid
submission is highly misplaced and is also not borne out, from, the material on record. The
material on record makes a clear display (i) of the Disciplinary Authority, prior to His Lordship
recording ad nauseam detailed findings, in disaffirmation vis-a-vis the exculpatory findings
rendered qua each of the writ petitioners, by the Inquiry Officer, his Lordship proceeding to elicit
written representation(s) and submission(s), from, each of the writ petitioners, (ii) also it is borne
out, on a perusal of the record, of the each of the writ petitioner(s) in pursuance to the
elicitation(s) sought from them, theirs making representations and submissions, before the
Disciplinary Authority. In sequel with the spirit, of, the mandatory provisions of sub rule (2), of
Rule 15 of the CCS & CCA Rules, hence, begetting the strictest compliance, (iii) thereupon, the
submission aforesaid addressed before this Court by the learned counsel appearing for the
petitioners, warrants rejection.

7. The learned counsel appearing for the petitioners has contended with vigour that
the exculpatory findings recorded by the Inquiry Officer, stand anvilled upon (a) proper
appreciation of the material on record and (b) findings in disaffirmation thereto, recorded by the
Disciplinary Authority being surmisal and conjectural and (c) hence, he contended that the
exculpatory findings recorded by the Inquiry Officer, upon the Articles of Charge concerned,
framed respectively against the petitioners, warranting vindication, whereas, the findings in
disaffirmation thereto, recorded by the Disciplinary Authority warranting reversal.

8. However, the aforesaid submission, is not sustainable, given a close reading of
the order recorded, by the Disciplinary Authority, unveiling (a) of the Disciplinary Authority
traversing, through, the entire evidence on record, (b) His Lordship also in making an order in
disaffirmation, to the order recorded by the Inquiry Officer, rather proceeding to analyse the
worth of the written submissions and representations, respectively submitted before him by each
of the writ petitioners; (c) the Disciplinary Authority has recorded detailed reasons, in forming
conclusions contrary, to the one(s), drawn by the Inquiry Officer; (d) the reasons afforded by the
Disciplinary Authority being anvilled upon appreciation of evidence on record. The evidence
attracted by the Disciplinary Authority against the writ petitioners AND in proof of the articles of
charge, is both germane and relevant, to the relevant articles of charges, respectively framed
against the writ petitioners. (e) The findings rendered by the Disciplinary Authority stand
anvilled upon a proper appreciation of apposite thereto evidence besides the reasons supporting
them are neither surmisal nor conjectural, rather are probably and possibly drawable, thereupon
satiation is meted vis-a-vis the principles enshrined by the Hon'ble Apex Court in Maharastra
State Board of Secondary and Higher Secondary Education vs. K.S. Gandhi & Others,
reported in (1991)2 SCC 716, (i) qua the standard of proof in domestic/disciplinary proceedings,
not, necessitating emanation of proof or eruption of evidence, for ensuring proof of articles of
charge concerned, beyond reasonable doubt, (ii) rather the germane evidence, assuring qua, on,
anvil of the principle of preponderance of probabilities, an inference being amenable to be
probably drawn, of, findings harboured upon an adversarial analysis of evidence vis-a-vis the
petitioners, by the Disciplinary Authority, being possibly as well as probably, hence, drawable. (g)
Whereupon, with the Hon'ble Apex Court in caste titled as Lalit Popli vs. Canara Bank and
others, reported in (2003) 3 SCC 583, mandating, that, the scope of judicial review being
impermissible, for, its being extended to reappreciation of evidence, especially for arriving at a
conclusion other than the one formed by the Disciplinary Authority, (h) in sequel, with the legal



principle, for the reasons aforestated, mandated in (1991)2 SSC 716, begetting satiation,
thereupon, it would be grossly impermissible for this Court, to, in exercise, of, its constitutional
jurisdiction, of, judicial review, proceed, to supplant and substitute, the verdict recorded by the
Disciplinary Authority. (I) More so, when the view propounded by the Disciplinary Authority is a
reasonable and probable view.

9. The learned counsel appearing for the writ petitioners has with vigour contended
that prior, to imposition, of, a penalty upon the writ petitioners by the Disciplinary Authority, it
was enjoined upon the Disciplinary Authority, to give an opportunity of personal hearing, to the
writ petitioners, whereas, with an apposite opportunity of personal hearing being not granted to
the writ petitioners, espcially prior to the imposition of penalty vis-a-vis them, thereupon renders
the orders impugned, to acquire a stain of vitiation. However, the aforesaid submission is in
absolute disconcurrence with the provisions of sub rule (4) to Rule 15 of the CCS & CCA Rules,
wherein an explicit mandate, occurs qua prior to the imposition of penalty(ies), upon, the
delinquent(s), it being not necessary, for the Disciplinary Authority to give vis-a-vis them, any
opportunity, to make representation qua the penalty proposed to be imposed upon them. In
sequel, the aforesaid submission is rejected.

10. For the foregoing reasons, there is no merit in the instant petitions which are
accordingly dismissed. All pending applications also stand disposed of.
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The following judgment of the Court was delivered:

Justice Sanjay Karol, ACJ.

The difference of opinion between two learned Judges of this Court, sitting singly
in separate proceedings, led the matter to be placed before us for answering the following
question:

“Whether the provisions of Hindu Succession Act apply to agricultural lands?”

2. In Baldev Parkash & others vs. Dhian Singh & others, Latest HLJ 2008 (HP) 599,

the view taken is that the provisions of the Hindu Succession Act, 1956 (hereinafter referred to as
the ‘Succession Act’), are not applicable to agricultural land, whereas, vide judgment dated 14th
October, 2015, rendered in this very case (RSA No. 258 of 2012), by relying upon the decision of
the apex Court in Vaijanath & others vs. Guramma & another, (1999) 1 SCC 292, a contrary view
stands taken.

3. The question at best can be answered by examining the Constitutional provisions
qua competence of the Central Government to enact the laws, pertaining to “succession” of
agricultural land. In fact, legislative competence of the Central Government is the sole question,
which arises for consideration in the present appeal.

4. The sale deed dated 14.3.2005 executed by defendant No. 2 in favour of
defendant No. 1 is directly in attack by the plaintiff, claiming preferential rights by virtue of
Section 22 of the Succession Act. Plaintiff filed a suit challenging the sale deed for the reason that
he had a preferential right to acquire the interest transferred in terms of the instrument of sale.
The suit came to be decreed, but in the appeal (RSA), defendant No. 1 by taking recourse to the
decision already rendered by the learned Single Judge in Baldev Parkash (supra), pressed for
setting aside the decree on the ground that the Succession Act, being a Central Legislation, would
not and does not apply to agricultural land which falls purely within the domain of the State.
Unable to persuade himself to agree with the view taken in Baldev Parkash (supra), after relying
upon the decision rendered by the apex Court in Vaijanath (supra), the learned Single Judge
referred the matter to the Division Bench by framing the aforesaid question, which we are called
upon to answer.

5. We need not to go into the factual matrix of the case, for the issue is purely legal.
The moot point is as to whether succession is a transfer or alienation and would include the
expression “transfer of property” or not and as to whether succession with respect to agricultural
land falls within item No. 5 of List III of the Constitution or not.

6. We now take note of relevant provisions of the Constitution of India (hereinafter
referred to as the Constitution).



7.

Part XI, Chapter I of the Constitution deals with the legislative relations i.e.

distribution of leglslatlve powers. By virtue of Article 245, territorial jurisdiction of the legislative
powers of the Parliament and the State Legislatures is delimited and Article 246 distributes the
legislative powers subject wise between the Parliament and State Legislatures. Of course,
exceptions are carved out under Articles 247, 249, 250, 252 and 253. Articles 245, 246 and 254

read as under:-

8.
on the issue.

9.

“245. Extent of laws made by Parliament and by the Legislatures of States. — (1)
Subject to the provisions of this Constitution, Parliament may make laws for the
whole or any part of the territory of India, and the Legislature of a State may
make law for the whole or any part of the State. (2) No law made by Parliament
shall be deemed to be invalid on the ground that it would have extra-territorial
operation.

246. Subject-matter of laws made by Parliament and by the Legislatures of States
— (1) Notwithstanding anything in Clauses (2) and (3), Parliament has exclusive
power to make laws with respect to any of the matters enumerated in List I in the
Seventh Schedule (in this Constitution referred to as the "Union List").

(2) Notwithstanding anything in Clause (3), Parliament, and, subject to Clause
(1), the Legislature of any State [* * *] also, have power to make laws with respect
to any of the matters enumerated in List III in the Seventh Schedule (in this
Constitution referred to as the "Concurrent List").

(3) Subject to Clauses (1) and (2), the Legislature of any State [* * *] has exclusive
power to make laws for such State or any part thereof with respect to any of the
matters enumerated in List II in the Seventh Schedule (in this Constitution
referred to as the "State List").

4) Parliament has power to make laws with respect to any matter for any
part of the territory of India not included [in a State] notwithstanding that such
matter is a matter enumerated in the State list.

254. Inconsistency between laws made by Parliament and laws made by the
Legislatures of States — (1) If any provision of law made by the Legislature of a
State is repugnant to any provision of a law made by Parliament which
Parliament is competent to enact, or to any provision of an existing law with
respect to one of the matters enumerated in the Concurrent List, then, subject to
the provisions of Clause (2), the law made by Parliament, whether passed before
or after the law made by the Legislature of such State, or, as the case may be, the
existing law, shall prevail and the law made by the Legislature of the State shall,
to the extent of the repugnancy, be void.

@) Where a law made by the Legislature of State [* * *] with respect to one
of the matters enumerated in the Concurrent List contains any provision
repugnant to the provisions of an earlier law made by Parliament or an existing
law with respect to that matter, then, the law so made by the Legislature of such
State shall, if it has been reserved for the consideration of the President and has
received his assent, prevail in that State:

Provided that nothing in this clause shall prevent Parliament from
enacting at any time any law with respect to the same matter including a law
adding to, amending, varying or repealing the law so made by the Legislature of
the State.”

We may also advert to the historical background of the Constitutional provisions

Prior to the enforcement of the Constitution, field of legislature of Federal

Government and the State Government were governed under the Government of India Act, 1935
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(hereinafter referred to as the “1935 Act”). Seventh Schedule, List 2 Provincial List contained
subjects for the provincial legislature and List 3 Concurrent Legislative List contained subjects for
both federal and provincial legislatures. The relevant entries, under the “1935 Act” are extracted

as under:

10.
under:-

11.

“Entry—21 Provincial Legislative List: Land, that is to say, rights in or over land,
land tenures, including the relation of landlord and tenant, and the collection of
rents; transfer, alienation and devolution of agricultural land; land improvement
and agricultural loans; colonization; Court of wards; encumbered and attached
estates; treasure trove.

Entry-7 Concurrent Legislative List: Wills, intestacy and succession, save as
regards agricultural land.” [Emphasis supplied]

Entries relevant for answering the question, under the Constitution read as

Seventh Schedule.
List II — State List.

“18. Land, that is to say, right in or over land, land tenures including the
relation of landlord and tenant, and the collection of rents; transfer and
alienation of agricultural land; land improvement and agricultural loans;
colonization.” [Emphasis supplied]

List III — Concurrent List.

“S. Marriage and divorce; infants and minors; adoption; wills, intestacy and
succession; joint family and partition; all matters in respect of which parties in
judicial proceedings were immediately before the commencement of this
Constitution subject to their personal law.” [Emphasis supplied]

“6. Transfer of property other than agricultural land; registration of deeds
and documents.” [Emphasis supplied]

“7.Contracts, including partnership, agency, contracts of carriage, and other
special forms of contracts, but not including contracts relating to agricultural
land.” [Emphasis supplied]

Noticeably the legislatures in their wisdom did not retain the expression “save as

regards agricultural lands” so contained in Entry No. 21 of the Provincial Legislative List of “1935
Act” in the corresponding entry No. 5 of the Concurrent List under the Constitution.

12.

At this juncture, it would be beneficial to take note of Section 22 of the

Succession Act, which reads as under:

“22. Preferential right to acquire property in certain cases. — (1) Where, after
the commencement of this Act, an interest in any immoveable property of an
intestate, or in any business carried on by him or her, whether solely or in
conjunction with others, devolves upon two or more heirs specified in class I of
the Schedule, and any one of such heirs proposes to transfer his or her interest
in the property or business, the other heirs shall have a preferential right to
acquire the interest proposed to be transferred.

(2) The consideration for which any interest in the property of the deceased
may be transferred under this section shall, in the absence of any agreement
between the parties, be determined by the Court on application being made to it
in this behalf, and if any person proposing to acquire the interest is not willing to
acquire it for the consideration so determined, such person shall be liable to pay
all costs of or incident to the application.
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(3) If there are two or more heirs specified in class I of the Schedule
proposing to acquire any interest under this Section, that heir who offers the
highest consideration for the transfer shall be preferred.”

[Emphasis supplied]

13. From the statement of object and reasons of the Succession Act, it is evidently
clear that special provisions were included for “regulating succession to the property of intestate”
of a Hindu.

14. Chapter II of the Succession Act deals with “intestate succession” whereas
Chapter III deals with “testamentary succession”.

15. Chapter II provides for the manner in which word “property” of an intestate
would devolve upon and partitioned amongst the heirs of a person who dies as an intestate.

16. Noticeably though word “property” is not defined but “intestate” stands defined
under Chapter I, Section 3(g), which reads as under:

“3. Definitions and interpretation. —

(g) “intestate” — a person is deemed to die intestate in respect of property of
which he or she has not made a testamentary disposition capable of taking effect;

»

17. The word “succession” is also not defined under the Succession Act. But from the
provisions of Chapter II, it is evidently clear that properties are to devolve upon the surviving
heirs and distributed in accordance with the provisions contained therein.

18. We find that learned Single Judge in Baldev Parkash (supra), while holding that
provisions of the Succession Act would not apply to agricultural land, independently, has not
assigned any reason. Simply opinion rendered by the Hon’ble Judges of Punjab & Haryana High
Court in Jaswant & others vs. Basanti Devi, 1970 P.L.J. 587 (para 8 of the report) stands
reproduced.

19. At this point in time, we may observe that the very same learned Judge, while
dealing with an identical issue and same provisions, in Madan Lal & another vs. Braham Dass
alias Brahmu & another, 2008 (1) Shim. LC 427, took the following contradictory view:

“18. The trial Court has dealt with the aspect of the nature of the property as
well as the point of legal necessity in detail vide judgment dated 25.8.1989. What
has to be seen under Section 22 of the Hindu Succession Act, 1956, is that when
an interest in any immovable property of an intestate, devolves upon two or more
heirs specified in class 1 of the Schedule, and any one of such heirs proposes to
transfer his or her interest in the property or business, the other heirs shall have
a preferential right to acquire the interest proposed to be transferred. The
plaintiff and Haria are real brother and have inherited as class-1 heirs the suit
land in equal shares after the demise of their father in January, 1975. The land
in question was not partitioned. The trial Court as well as the appellate Court
have correctly appreciated the oral as well as the documentary evidence brought
on record by the parties.”

20. At this point in time we may note that the learned Single Judge (in RSA No. 258
of 2012), while framing the question for adjudication, has taken note of several decisions
rendered by various courts, both in support and against the point canvassed before us. In a
tabulated form, the law of succession either applicable or not application to agricultural land is
indicated as under:

Not applicable Applicable

Jaswant & others vs. Basanti | Basavant Gouda Us.
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Devi, 1970 P.L.J. 587 Channabasawwa & another,
AIR 1971 Mysore 151.

Prema Devi vs. Joint Director of | Nahar  Hirasingh vs. Mst.
Consolidation, AIR 1970 | Dukalhin, AIR 1974 Madhya

Allahabad 238. Pradesh, 141.

Jeewanram vs. Lichmadevi, AIR | Nidhi Swain vs. Khati Dibya,
1981 Rajasthan 16. AIR 1974 Orissa 70.

Baldev Parkash & others vs. | Venkatalakshmamma US.
Dhian Singh & others, Latest | Lingamma, 1984 (2) Kar. L. J.
HLJ 2008 (HP) 599 296.

Subramaniya Gounder & others, | Tukaram Genba Jadhav vs.
vs. Easwara Gounder & others, | Laxman Genba Jadhav, AIR
2011 (2) Mad. L.J. 467. 1994 Bombay, 247.

Anjali Kaul & another vs. | Vaijanath & others Us.
Narendra Krishna Zutshi, 2014 | Guramma & another, (1999) 1
(9) RCR (Civil) 2794. SCC 292

21. Having analyzed the aforesaid decisions, learned Judge found that insofar as
High Courts of Punjab and Haryana, Allahabad, Rajasthan, Madras and this Court in
Baldev Parkash (supra) are concerned, it categorically held provisions of the Succession Act,
more particularly Section 22 not applicable to agricultural land in the matter of succession,
for being beyond the competence of Parliament to legislate over agricultural lands, which
power, legislative in nature, is traced to Entry 5 of List III of Seventh Schedule of the
Constitution, dealing only with devolution and not transfer.

22. Whereas, on the other hand, the High Courts of Mysore, Madhya Pradesh,
Orissa and Karnataka while disagreeing with such proposition categorically held the
provisions of Section 22 of the Act applicable to agricultural lands.

23. In fact, Bombay High Court found no conflict in the judgments rendered by
the High Courts of Punjab, Mysore, Allahabad and Rajasthan, and also held the provisions of
1956 applicable to agricultural land, save and except to the extent provided in Section 4(2)
of the Act.

24. In Jaswant (supra), while answering the question as to whether Section 22 of the
Succession Act applies to agricultural land or not, the Court answered in the negative (para-7 of
the report). While forming opinion, in para -8 of the report, Court observed that the words
“immovable property” used in the said Section would include agricultural land and that “save and
except for the purpose of devolution” which the said Section does not provide for otherwise,
agricultural land would fall in entry No. 18 of List II.

25. One may only observe that here we are dealing with succession of an immoveable
property of an intestate.

26. In our considered view, in the said decision what weighed with the Court, in
forming its opinion, was also the decision of Federal Court in re: Hindu Women’s Right to Property
Act, AIR 1941 Federal Court 72, which incidentally was dealing with the provisions under the
“1935 Act”, wherein succession qua agricultural land was specifically exempted. Hence, law laid
down in Jaswant (supra) was in a totally different context, not directly dealing with the issue in
hand.

27. A two Judge Bench in Prema Devi (supra), has clearly held the provisions of the
Succession Act not applicable to the agricultural properties governed by the U.P. Zamindari
Abolition and Land Reforms Act. In our considered view, correctness of the decision cannot be
doubted in view of the saving clause [sub-section (2) of Section 4 of the Succession Act], which
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categorically exempted laws provided for the prevention of fragmentation; fixation of ceiling or
devolution of tenancy rights in respect of agricultural holdings. The Court was dealing with a case
where by virtue of a compromise decree, a lady was sought to be made a Bhumidar i.e. tenure
holder of another class. It is in this background, Court observed provisions of sub-section 2 of
Section 14 of the Succession Act, not to be applicable.

28. One notices that the view taken by the learned Single Judge in Jeewanram
(supra) is based on a decision rendered in Jaswant (supra). Also Court did not account for
statutory exceptions so contained under Section 4 of the Succession Act.

29. A Division Bench of High Court of Mysore in Basavant Gouda (supra), by
applying the doctrine of “Pith and Substance” held the provisions of the Succession Act to be
applicable to agricultural land in the following terms:

“11. Mr. Savanur lastly contended that the Hindu Succession Act itself is not
applicable to agricultural lands because entry 18 in List II of the Seventh
Schedule of the Constitution, confers power on the State Legislature to make
legislation in respect of agricultural lands. Hence Hindu Succession Act passed
by the Parliament could not apply to succession to agricultural lands. This
argument is merely to be stated for being rejected. Entry 5 of List III of the
Seventh Schedule of the Constitution deals with the power to legislate in respect
of marriage and divorce; infants and minors; adoption; wills, intestacy and
succession; joint family and partition; all matters in respect of which parties in
judicial proceedings were immediately before the commencement of the
Constitution subject to their personal law. It may be noticed here that the
corresponding Entry 7 in the Government of India Act, 1935. List III read as
follows:

"Wills, intestacy; and succession, save as regards agricultural land."

It is significant that in Entry 5 in the Constitution the words "save as
regards agricultural land" have been omitted. The pith and substance of the
Hindu Succession Act is to make a law relating to succession and not to deal
with agricultural lands as such. That is the reason why the argument of Mr.
Savanur requires no further consideration. The provisions of Section 14 of the
Hindu Succession Act are matters which come within the ambit of Entry 5 in List
I of the Seventh Schedule of the Constitution and their applicability to
agricultural lands cannot be excluded. This view of ours finds support in the
decision Amar Singh v. Baldev Singh, AIR 1960 Punj 666 (FB) and Shakuntala
Devi v. Beni Madhav, AIR 1964 All 165.”

30. At this point in time, it be only observed that the Court referred to and relied
upon the decision rendered by a Full Bench of Punjab & Haryana High Court in Amar Singh vs.
Baldev Singh, AIR 1960 Punj 666 (FB), which incidentally was never noticed by the Division
Bench in Jaswant (supra).

31. A two Judge Bench in Nidhi Swain (supra), by relying upon Basavant Gouda
(supra), held the provisions of the Succession Act applicable to agricultural land. The Court
noticed that saving clause so contained in the entry under the “1935 Act” came to be deleted in
the corresponding entry under the Constitution.

32. In Laxmi Debi vs. Surendra Kumar Panda & others, AIR 1957 Orissa 1, the Court
held that:-

“14. Mr. Jena further contended that the Act, even if applies retrospectively, will
not apply to agricultural lands, and for this he relies upon the Federal Court
decision reported in Hindu Women's Rights to Property Act, 1937, In the matter
of, AIR 1941 PC 72 (K). That was a case which came up for decision by the
Federal court on a reference made by His Excellency the Governor-General of
India.
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Gwyer C. J., who delivered the judgment of the Court held that the
Hindu women's Rights to Property Act of 1937, and the Hindu Women's Rights to
property (Amendment) Act of 1938, do not operate to regulate succession to
agricultural land in the Governors' Provinces; and do operate to regulate
devolution by survivorship of property to other than agricultural lands.

This decision, in view of the changed position in law, no longer holds
good. The federal Court decision was based upon the law of legislative
competency as it then stood, by the Government of India Act, 1935. In Schedule
7, Government of India Act, 1935, this subject appears in the Concurrent
Legislative List (List 3) as item no. 7. Item 7 was in the following terms:

"wills, Intestacy and Succession, save as regards agricultural lands."

Now under the present Constitution of India, the same subject has been dealt
with in the Concurrent List (List 3) in Sch.7 as item No. 5. Item No.5 runs as
follows:

"Marriage and divorce, infants and minors, Adoption, Wills, Intestacy and
Succession, Joint Family and Partition, all matters in respect of which parties in
judicial proceedings were, immediately before the commencement of this
Constitution, subject to their personal law."

It is clear that the Parliament had omitted the phrase "save as regards
agricultural land" from item No. 5 of the Concurrent List in order to have a
uniform personal law for Hindus throughout India, and accordingly, it
necessitated the enlargement of Entry No. 5. We have no doubt, therefore, that in
view of the change in law, the Act will apply to agricultural lands also, and the
decision in AIR 1941 PC 72 (K) would no longer hold good.”

[Emphasis supplied]
33. A Full Bench of High Court of Madhya Pradesh in Nahar Hirasingh (supra)
observed that where a tenancy or a land tenure legislation makes a special provision for

devolution of the land, that provision would prevail in view of sub-section (2) of Section 4 of the
Succession Act otherwise, elsewhere provisions of the Succession Act would prevail.

34. One finds that in Tukaram Genba Jadhav (supra), the learned Single Judge, after
considering divergent views taken by various courts of the land and considering most of the
aforesaid decisions, held that in fact there was no real conflict in view of the fact that decisions
came to be rendered either on the basis of position as it existed prior to the enforcement of the
Constitution or in view of the saving clause provided under Section 4(2) of the Succession Act.

35. In fact, view taken by the High Court of Bombay in the said decision is not
contrary to the one so taken by the Full Bench of Punjab & Haryana High Court in Amar Singh
(supra). Mere reading of the report reveals that insofar as subject matter of wills, intestacy and
succession is concerned, it squarely falls within the exclusive competence of the Central
Legislature. Definitely not the State Legislature. The alleged encroachment of entry No. 18 in the
State List, if any, is incidental. By applying the doctrine of “Pith and Substance”, if the subject
legislated upon falls directly and substantially within the scope and ambit of entry in the
Concurrent List, question of alleged encroachment in the State List would not arise.

36. The expression “property” of an intestate in Chapter II of the Succession Act, save
and except the saving clause in Section 4(2), which also now stands repealed by virtue of the
amendment carried out in the year 2005,_necessarily has to include “immoveable property” be
agricultural land or otherwise. Any tangible property is what is required to be seen.

37. We are in respectful agreement with the view of the matter taken by the learned
Single Judge that the expression “property” would cover all kinds of properties, including
agricultural land, which view finds support from the decision rendered by the Apex Court in
Vaijanath (supra). Now, significantly the Apex Court was dealing with the provisions of the Hindu
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Women’s Rights to Property Act, 1937 which did not define the word ‘property’ which in fact, is
similar to the position with the statute with  which we are dealing. Noticeably, laws relating to
women came to be enacted not only to mitigate hardship but also to confer certain rights upon
women and widows. These are all beneficial legislations and hence have to be interpreted as such.

38.

In Vaijanath (supra) the Court held that:

“8. There is no exclusion of agricultural lands from Entry 5 which covers wills,
intestacy and succession as also joint family and partition. Although Entry 6 of
the Concurrent List refers to transfer of property other than agricultural land,
agriculture as well as land including transfer and alienation of agricultural land
are placed under Entries 14 and 18 of the State List. Therefore, it is quite
apparent that the Legislature of the State of Hyderabad was competent to enact a
Legislation which dealt with intestacy and succession relating to Joint Family
Property including agricultural land. The language of the Hindu Women's Right
to Property Act, 1937 as enacted in the State of Hyderabad is as general as the
Original Act. The words 'property' as well as interest in Joint Family Property' are
wide enough to cover agricultural lands also. Therefore, on an interpretation of
the Hindu Women's Right to Property Act, 1937 as enacted by the State of
Hyderabad, the Act covers agricultural lands. As the Federal Court has noted in
the above judgment, the Hindu Women's Right to Property Act is a remedial Act
seeking to mitigate hardships of a widow regarding inheritance under the Hindu
Law prior to the enactment of the 1937 Act; and it ought to receive a beneficial
interpretation. The beneficial interpretation in the present contest would clearly
cover agricultural lands under the word 'property'. This Act also received the
assent of the President under Article 254 (2) and, therefore, it will prevail.

9. The appellants, however, rely upon a subsequent Act passed by the State of
Hyderabad, namely, Hyderabad Hindu Women's Rights to Property (Extension to
Agricultural Land) Act, 1954. Section 2 of the said Act provides that "term
property' in the Hindu Women's Rights to Property Act as in force in the State of
Hyderabad shall include agricultural land." This act received the assent of the
President on 15th October, 1954 and was published in the State Gazette dated
22nd of October, 1954. It was submitted that prior to the enactment of the
Hyderabad Hindu Women's Right to Property (Extension to Agricultural Lands)
Act, 1954, the Hindu Women's Right to Property Act as enacted in 1952 would
not apply to agricultural land. The High Court has rightly negatived this
contention. A subsequent Act cannot be used to interpret the provisions of an
earlier enactment in this fashion. The language of the earlier Act is wide enough
to cover agricultural land also. In the entire Hindu Women's Right to Property
Act, 1937, there is nothing which would indicate that the Act does not apply to
agricultural land. The word 'property' is a general term which covers all kinds of
property, including agricultural land. A restricted interpretation was given to the
original Hindu Women's Right to Property Act, 1937 enacted by the then Central
Legislature, entirely because of the legislative entries in the Government of India
Act, 1935, which excluded the legislative competence of the Central Legislature
over agricultural lands. Such is not the case in respect of the Hindu Women's
Right to Property Act, 1937, as enacted by the State Legislature of the State of
Hyderabad. The ratio of the Federal Court judgment, therefore, would not apply.
There is, therefore, no substance in the contention that the subsequent Act of
1954 restricted the application of the Hindu Women's Right to Property Act, 1937
brought into force by the earlier Hyderabad Act of 1952. As is pointed out by the
High Court, the Act of 1954 was enacted by way of abundant caution, to make
sure that the agricultural lands were not considered as excluded from the scope
of the Hindu Women's Right to Property Act as enacted in 1952. The second Act
is, therefore, clarificatory.”
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39. The term “succession” is defined as meaning the act of succeeding, or the state of
being successive; a following of things consecutively; and, as applied to persons, a series of
persons following one another. It is defined more specifically as the act or right of legal or official
investment with a predecessor’s office, dignity, possessions, or functions; also, the legal or actual
order of so succeeding, or that which is or is to be vested or taken. The word “succession” is also
applied to lineage or order of descendants, and may be employed to indicate the passing of
property, and in a technical sense it denotes the devolution of title to property under the laws of
descent and distribution. [Corpus Juris Secundum - Volume 83 (LXIII), Page 769]

40. Ordinary meaning of “succession” is transmission by law or will of man, to one or
more persons of the property and the transmissible rights and obligations of the deceased person.
That is the sense in which the word “succession” is used in the Lists in Schedule VII which is
indicated by the collection of the words “wills, intestacy and succession” in Entry No. 5 of List III.

41. Going back to the issue of legislative intent of the Succession Act, it be only
observed that under the Hindu Law only few females could claim inheritance and that too with a
limited right. In the modern age of social emancipation and equality, more so to remove gender
bias, based upon the principles enshrined in the fundamental Articles of the Constitution, there
has been movement for amelioration of hardships faced by the females. It is in this backdrop
that the Succession Act came to be codified. On this issue, observations made by the Apex Court
in Munnalal vs. Ragjkumar, AIR 1962 SC 1493, reproduced below are apt:-

“The Act is a codifying enactment, and has made far-reaching changes in the
structure of the Hindu Law of inheritance, and succession. The Act confers upon
Hindu females full rights of inheritance, and sweeps away the traditional
limitations on her powers of dispositions which were regarded under the Hindu
law as inherent in her estate. She is under the Act regarded as a fresh stock of
descent in respect of property possessed by her at the time of her
death................ Manifestly, the Legislature intended to supersede the rules of
Hindu law on all matters in respect of which there was an express provision
made in the Act.”

42. Although Hindu Law claims to have divine origin and further claims to be
divinely ordained and divinely dictated body of rules and although theoretical claims are made
that Hindu Law is eternal and immutable, yet in practice during the centuries preceding the
promulgation of the Succession Act, Hindu Law and particularly the law relating to succession
had ceased to be uniform and schemes of inheritance with radical differences came into existence
in different parts of the country. Not only there were two differing systems of inheritance known
as ‘Mitakshara’ and ‘Dayabhaga’ with different rules and orders of succession but under the
‘Mitakshara’ system of law, various schools with some differences in law had come into existence.
Varying interpretation of texts in the smrities, dissimilar families and local customs and
conflicting pronouncements contributed to the absence of uniformity and consistency. There was
scant regard for the females in matter of inheritance and succession. Under Hindu Law, few
females could claim inheritance and even if they inherited, such acquisition came only with
limited rights. Whatever justification may have been for this position in the ancient and medieval
conditions, the position could not be tolerated in the modern age of social emancipation and
equality. Thus there has been a social struggle for changing the ancient Hindu Law for a more
equitable, consistent and coherent system of jurisprudence.

43. In fact, on this issue we find the High Court of Rajasthan to have traced the
customary and legislative law in Bhuri Bai vs. Champi Bai & another, AIR 1968 Rajasthan 139
(Paras 8 and 9).

44. Tracing the legislative history of succession to agricultural land, as already
noticed supra, one would find that succession with regard to the agricultural land was always
meant to be a provincial subject. It is in this backdrop, Federal Court, while interpreting the
provisions of the Hindu Women’s Rights to Property Act, 1937 in Re: Hindu Women’s Right to
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Property Act (supra), came to the conclusion that the Act did not extend to succession of
agricultural land. Significantly, the provinces themselves took up the matter and carried out
necessary amendments, extending the provisions of the said Act, also to agricultural lands in
their respective provinces. For example Bombay Act 17 of 1942, the Bihar Act, 6 of 1942, and the
United Provinces Act 11 of 1944 and the Madras Act 26 of 1947. But then the position changed
later on.

45. As is evident from entry No. 5 of List-III, the words “save as regards agricultural
land”, as it stood in Entry No. 7 of the Government of India Act, 1935, stands deleted. Thus under
the Constitution, Parliament intended to exercise full power in respect of matters of succession
even with regard to the agricultural land, the only exception being so provided under the Act. On
this issue, with profit, one may quote the views of famous author Mulla as expressed in Principles
of Hindu Law (Vol. II, Page 299) as under:

“It is sometimes said that the Act does not apply to agricultural lands but
that would not be a correct proposition. Sub-section (2) relates only to certain
specified matters and subject to that, the provisions of the Act must govern
succession to agricultural lands too. Considerable legislation by various States,
aimed at prevention of fragmentation of agricultural holdings and securing their
consolidation and for the purpose of fixing ceilings and devolution of holdings,
has found place on the statute-book in recent years and this section is not
intended to override or disturb such legislation. Land policy in different States,
though founded on the concept of a socialist welfare state, cannot be expected to
be uniform and sub-Section (2), therefore, leaves such legislation relating to
agricultural land undisturbed....... It may be said that this provision detracts
from the fundamental objective of uniformity of legislation. However, the
explanation is that what is aimed at is a uniform law for all Hindus and not
necessary a uniform law for all forms of property.”

46. The development of law did not stop with the codification of Hindu Law. Even in
the year 2005, Act stands amended and the provisions of Section 4(2) of the Succession Act
deleted. The whole object, purpose and intent being to offer right, absolute in nature, regardless
of the nature of the property of a female.

47. Significantly, Item No. 18 of List —II does not use the expression “property”. The
expression used is “land”. The field for exercising legislative competence by the State appears to
be with regard to and in relation to the land — not property — of tenure and tenancy. Noticeably
when it comes to agricultural land, the power is with reference to transfer and alienation.
Significantly “transfer of property other than agricultural land” is specified as a subject in Entry
No. 6 of concurrent list. Hence when it comes to transfer and alienation of agricultural land,
Parliament is clear that competence would be only that of the State. However, when it comes to
succession or so as to say inheritance, intestacy or testamentary, there is no restriction with
regard to the legislative competence about the nature of the property, moveable or immovable, be
it “land” or “agricultural land” as stipulated under Entry No. 18 of List II. “Land” necessarily
would not mean and take in its sweep any other immoveable property.

48. Noticeably, learned Single Judge of this Court in Dalip Chand & another vs.
Chuhru Ram, AIR 1989 Himachal Pradesh 44, while dealing with a case where the son, claiming
absolute succession of the entire occupancy tenancy land under the provisions of the Punjab
Tenancy Act, laid challenge to the gift so made by his mother in favour of a third party by virtue
of her having succeeded to the estate of her husband alongwith her son, observed that:-

“9. In case the rights acquired by Smt. Minhon are to be governed by sub-
Section (1) of S. 14, she would be deemed to have been full owner of the aforesaid
area of land and, thus competent to make a gift thereof. In that event the view
taken by the courts below would have to be held to be erroneous and the suit of
the plaintiff liable to dismissal. In the circumstances of the present case it is
obvious that as a widow, Smt. Minhon had a right of maintenance which was a
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charge on the property of her husband, Munshi Ram. In other words, her right to
maintenance was a pre-existing right on the date of enforcement of the Hindu
Succession Act. Such a right would bring the case within the ambit of sub-
Section (1) of S. 14 of the Hindu Succession Act, 1956. Law in this respect is
more than settled. If reference is needed to precedents, it may be made to
Vaddeboyina Tulasamma vs. Sesha Reddi, AIR 1977 SC 1944; Bai Vajia vs.
Thakorbhai Chelabhai, AIR 1979 SC 993; Nand Ram vs. Vidya, ILR (1985) Him
Pra 852 (DB); Jagannathan Pillai vs. Kunnjithapadam Pillai, AIR 1987 SC 1492
and Smt. Gulwant Kaur vs. Mohinder Singh, AIR 1987 SC 2251.”

To similar effect is the view expressed by another learned Single Judge of this

Court in Hari Singh & others vs. Milap Chand, 2000 (1) Shim. L.C. 403.

50.

The Apex Court in Madhu Kishwar & others vs. State of Bihar & others, (1996) 5

SCC 125 has observed that:-

51.

“37. The public policy and constitutional philosophy envisaged under Articles 38,
39, 46, and 15(1) and (3) and 14 is to accord social and economic democracy to
women as assured in the preamble of the economic empowerment and social
justice to women for stability of political democracy. In other words, they frown
upon gender discrimination and aim at elimination of obstacles to enjoy social,
economic, political and cultural rights on equal footing. Law is a living organism
and its utility depends on its vitality and ability to serve as sustaining pillar of
society. Contours of law in an evolving society must constantly keep changing as
civilization and culture advances. The customs and mores undergo change with
march of time. Justice to the individual is one of the highest interest of the
democratic State. Judiciary cannot protect the interests of the common man
unless it would redefine the protections of the Constitution and the common law.
If law is to adapt itself to the needs of the changing society, it must be flexible
and adaptable.

38. Law is the manifestation of principles of justice, equity and good conscience.
Rule of law should establish a uniform pattern for harmonious existence in a
society where every individual would exercise his rights to his best advantage to
achieve excellence, subject to protective discrimination. The best advantage of
one person could be the worst disadvantage to another. Law steps into iron out
such creases and ensures equality of protection to individuals as well as group
liberties. Man's status is a creature of substantive as well as procedural law to
which legal incidents would attach. Justice, equality and fraternity are trinity for
social and economic equality. Therefore, law is the foundation on which the
potential of the society stands.” ...

“52. Sub-Section (2) of Section 4 of the Hindu Succession Act, to remove any
doubts, has declared that the Act shall not be deemed to affect the provisions of
any law in force providing for (i) prevention of fragmentation of agricultural
holdings; (ii) for the fixation of ceiling; and (iii) for the devolution of tenancy rights
in respect of such holdings.”

The Apex Court in Union of India vs. Harbhajan Singh Dhillon, 1971 (2) SCC 779,

while dealing with the Constitutional validity of the amendment carried in the Wealth Tax Act,
1957, including capital value of agricultural land for computing net wealth, held the Act not to be
ultra vires of the Constitution, on the ground of lack of legislative competence. Repeatedly, the
discussion by the Constitution Bench (Seven Judges) is referred to by the Apex Court. Hence, we
deem it necessary to reproduce the following passages from the said report:-

“164. It will be noted that the Imperial Parliament was alive to the fact that
there might be subject-matters of legislation not covered by any of the three Lists
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of the Seventh Schedule but the same were not committed to the care of the
Federal Legislature or even attempted to be divided between the Federal
Legislature and the State Legislatures. It was the function of the governor-
General to empower either the Federal Legislature or a Provincial Legislature by
public notification to enact a law with respect to any law not enumerated in the
Seventh Schedule including a tax not mentioned in any such list and in the
discharge of this function, the governor-General was to act in his discretion. The
Explanation for this is to be found in the speech of Sir Samuel Hoare recorded in
the Parliamentary debates to the effect that :

"Indian opinion was very definitely divided between the Hindus who
wanted to keep the predominant powers in the Centre and the Moslems
who wished to keep the predominant power in the Provinces. The extent
of that feeling made each of these communities look with greatest
suspicion at the residuary field the Hindu demanding it with the Centre
and the Moslems demanding with the Provinces. "

165. It would appear from the same speech that all attempts to bridge the
difference only resulted in making the Federal List, the Provincial List and the
Concurrent List each as exhaustive as possible to leave little or nothing for the
residuary field. The said speaker hoped that "all that was likely to go into the
residuary field were perhaps some quite unknown spheres of activity" which
could not be contemplated at the moment.

166. The matter had engaged the attention of the Constituent Assembly. The
Second Report of the Union Powers Committee, dated 5/07/1947, to the
President of the Constituent Assembly contains the following statement:

"We think that residuary powers should remain with the Centre. In view
however, of the exhaustive nature of the three lists drawn up by us the
residuary subjects could only relate to matters which, while they may
claim recognition in the future, are not at present identifiable and cannot
therefore be included now in the Lists.”

Moving the aforesaid report Shri Gopalaswami Aiyangar in his speech on 20th
August, 1947 said inter alia as follows :-

"We should make the Centre in this country as strong as possible
consistent with leaving a fairly wide range of subjects to the Provinces in
which they would have the utmost freedom to order things as they liked,
In accordance with this view, a decision was taken that we should make
three exhaustive Lists, one of the Federal subjects, another of the
Provincial subjects and the third of the concurrent subjects and that, if
there was any residue left at all, if in the future any subject cropped up
which could not be accommodated in one of these three Lists then that
subject should be deemed to remain with the Centre so far as the
Provinces are concerned." (see the Constituent Assembly Debates Vol. V.
p-38)

“169. Scanning the lists and specially the entries mentioned above, there can be
little doubt that the Constitution-makers took care to insert subject-matters of
legislation regarding land and particularly agricultural land in the exclusive
jurisdiction of State Legislature. Although Parliament is competent to legislate on
transfers of property and contracts generally, the legislative power in this regard
is not to be exercised over agricultural land but when evacuee property includes
agricultural land Parliament is competent to legislate with respect to custody,
management and disposal of the same under Entry 41 of List III. Similarly, when
a question of acquisition or requisitioning of property including agricultural land
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is concerned, both Parliament and the State Legislature are competent to
exercise legislative powers.”

52. As we have already observed, by virtue of the Amendment Act 39 of 2005, w.e.f.
9.9.2005 sub-Section (2) of Section 4 of the Succession Act stood deleted. Resultantly no local law
pertaining to the prevention of fragmentation of agriculture holding for fixation of ceilings for
devolution of tenancy rights, in respect to such holdings, with respect to succession is saved.

53. On similar issue, the Delhi High Court in Nirmala & others vs. Government of NCT
of Delhi & others, 170 (2010) DLT 577 (DB), observed that “female have the right to succeed to
the disputed agricultural land”. It further observed that “For the aforesaid reasons, we hold that
the provisions of the HAS would, after the amendment of 2005, have over-riding effect over the
provisions of Section 50 of the DLR Act and the latter provisions would have to yield to the
provisions of the HAS, in case of any inconsistency. The rule of succession provided in the HSA
would apply as opposed to the rule prescribed under the DLR Act. The petitioners are, therefore,
entitled to succeed to the disputed agricultural land in terms of the HSA. The respondents No. 1
and 2 are directed to mutate the disputed agricultural land, to the extent of late Shri Inder
Singh’s share, in favour of the petitioners and respondent Nos. 3, 4 and 5 as per the HSA.”

54. To somewhat similar effect is another decision of the very same Court in W.P.(C)
No. 8967/2014, titled as Deepak Yadav vs. Government of NCT of Delhi, decided on 25tk February,
2015 and more recent one of Bombay High Court in Shri Eknath Daval Thete vs. Ganpal Dagdu
Thete (Decd.), Second Appeal No. 450 of 1993, decided on 6.1.2016, where it is observed that
“Section 22 of the Hindu Secession Act, 1956 clearly confers additional right of pre-emption in
case of interest in any immovable property devolving upon two or more heirs specified in ppn 30
sa -450.93 (j).doc clause I of the Schedule and in case any one of such heirs proposing to transfer
his or her own interest in the property or business, the other heirs shall have a preferential right
to acquire the interest proposed to be transferred. The plaintiff being a brother of the defendant
No. 1 and was having joint interest in the suit property and rightly applied for pre-emption in the
share of the share of the defendant No. 1 in the suit property by exercising right under Section 22
of the Hindu Succession Act, 1956, the learned trial Judge as well as the Lower Appellate Court
have considered the said provision of Section 22 of the Hindu Succession Act, 1956 and have
rendered a concurrent finding of fact that the plaintiff was entitled to apply for pre-emption and
purchase the share of the defendant No. 1 in the suit property before the same was sold to the
defendant No. 2. Learned counsel appearing for the defendant No. 2 is unable to demonstrate
before this Court as to how the said concurrent finding of the fact rendered by both the Courts
below is perverse and contrary to Section 22 of the Hindu Succession Act, 1956...”.

55. In Accountant and Secretarial Services Puvt. Ltd. another vs. Union of India &
others, (1988) 4 SCC 324, where eviction of a tenant was resisted with challenge being laid with
regard to the legislative competence of the Public Premises (Eviction of Unauthorised Occupants)
Act, 1971, so enacted by the Parliament, the Apex Court interpreted the word “land” in entry No.
18 of List -II to read as under:-
“27. In our opinion, the true import of the word 'land' can be gathered if we
try to ascertain the proper interpretation and ambit of these three phrases,
particularly, the first two among them, in the context of other entries in the
Union List. Doing so, is it possible to interpret this entry as encompassing within
its terms legislation on the relationship of landlord and tenant in regard to
houses and buildings? That is the question. After careful consideration, we have
reached the conclusion that the answer to this question has to be in the
negative...”

“(5). While, on the one hand, the words in entry 18 have to be given the widest
meaning possible, it has to be borne in mnd that the entries in the various lists
have to be read together and construed in such a manner as to give a meaning
and content to all of them. We need hardly say that the Constitution should be so
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interpreted as to reconcile all concerned and relevant entries (See: Hoechst
Pharmaceuticals v. State, (1983) 4 SCC 45: (AIR 1983 SC 1019) and the Dhillon
case (Union of India vs. H. S. Dhillon, (1971) 2 SCC 33: AIR 1972 SC 1061). If we
give the word "land" a meaning so as to include buildings and also give the words
"rights in or over land" a wide interpretation - as we have to, in view of the
discussion and ratio in Megh Raj v. Allah Rakhia, AIR 1947 PC 72 - this entry
will be seen to cover almost all kinds of not only transfer but also alienation and
devolution of, or even succession to, lands and buildings. The interpretation thus
placed will affect not merely leases and, therefore, a small part of the contents of
the item regarding 'transfer of property'; it will apply equally to sales, mortgages,
charges and all other forms of transfer of all kinds of interests in land and
buildings and thus make such a substantial inroad into the scope of entry 6 in
the concurrent list as to denude it of all application except to property other than
land and buildings. The word "property" used in entry 6 will thus lose even its
normal meaning not to speak of its being given the widest meaning possible
appropriate to a legislative entry. It will mean that though transfer of property -
other than agricultural land - is in the Concurrent List, the State will have
exclusive power to legislate in respect of transfer of all property in the nature of

land and buildings; in other words, for the words "transfer of property other than
agricultural land", we will be substituting "transfer of property other than lands

and buildings". It will mean that though wills, intestacy and succession are in
item 5 of the Concurrent List, the State can legislate exclusively in respect of
devolution of land and buildings of all description. It will render entry 35 of List II
a surplusage in so far as it refers to "lands and buildings". We do not think that
such an interpretation should be favoured. The more harmonious interpretation
would be that any subject-matter that involves the element of transfer or
alienation of any property (other than agricultural land) or of devolution (on
testamentary or intestate succession) of any property or contract (other than one
in relation to agricultural land) will fall in the Concurrent List and not in the
State List even though it may relate to land or buildings.”

[Emphasis supplied]

56. Thus, “succession” falls within the scope of entry No. 5 of List —III and in case a
narrow and pedantic or myopic view of interpretation is adopted by accepting succession to an
agricultural land, bringing it within the scope of “rights in and over land”, impliedly no meaning
would be attached to entry No. 5 as each and every word of the list must be given effect to. If
there is no local law on the subject, then the special law will prevail which in the instant case is
the Succession Act. The scope, object and purpose of codifying Hindu Law is different. It is to
achieve the Constitutional mandate. There is no provincial law dealing with the subject. As such,
the Central Act must prevail.

57. We are in respectful agreement with the findings returned by the learned Single
Judge in its judgment dated 14.10.2015 that the words ‘property’ as well as ‘interest in Joint
Family Property’ are wide enough to cover agricultural land.

58. For all the aforesaid reasons we hold that the Provisions of the Hindu Succession
Act would apply to Agricultural Lands.
Per Justice Dharam Chand Chaudhary, J

59. While, I wholly agree with the view of the matter taken by my esteemed brother
Karol, the Acting Chief Justice, I prefer to support the same further by assigning additional
reasons.

60. The Hindu Succession Act is a beneficial piece of social legislation enacted with
sole object to provide a mechanism governing the law relating to succession among Hindus. The
Act, being a codifying statute is a complete code and a comprehensive legislation in respect of the
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matters dealt with thereunder. Regard must, therefore, be given to the clear language contained
under the Act in the matter of interpretation of various provisions contained therein. Following
observations of the Supreme Court in Velamuri Venkata Sivaprasad (dead) by LRs vs.
Kothuri Venkateshwarlu (dead) by LRs, AIR 2000 SC 434, the relevant to the context, are
reproduced herein below:

“Undisputably, the Hindu Succession Act, 1956 in particular Section 14 has
introduced far reaching changes having due regard to the role and place of
womanhood in the country on the basis of the prevailing socio-economic
perspective. It is now a well-settled principle of law that legislations having socio-
economic perspective ought to be interpreted with widest possible connotation as
otherwise, the intent of the legislature would stand frustrated. Recognition of
Rights and protection thereof thus ought to be given its full play for which the
particular legislation has been introduced in the Statute Book. ................... The
endeavour of the law court should thus be to give due weightage to the
requirement of the Constitution in the matter of interpretation of
statutes................ The legislation of 1956 therefore, ought to receive an
interpretation which would be in consonance with the wishes and desires of
framers of our Constitution. We ourselves have given this Constitution to us and
as such it is a bounden duty and an obligation to honour the mandate of the
Constitution in every sphere and interpretation which would go in consonance
therewith ought to be had without any departure therefrom.”

61. The provisions contained under Section 22 of the Act have, therefore, to be
construed and understood in the light of the above legal principles settled by the Supreme Court.
Nothing is there in Section 22 of the Hindu Succession Act, 1956 to prohibit its applicability to
“agricultural land” and for that matter even to any other kinds of land including “Banjar Kadim”
and “Gair Mumkin”, (the subject matter of dispute in the present lis). As a matter of fact, words
“immovable property” in Section 22 of the Act covers all kinds of land including “agricultural
land”. It is worth mentioning that in the report of Joint Committee of both Houses of Parliament
on the Bill called as “The Hindu Succession Bill” (13 of 1954), presented to the Rajya Sabha to
amend and codify the law relating to intestate succession among Hindus, clause 24 was
incorporated with a view to make additional provision to the effect that as and when an heir wish
to dispose of his share in the immovable property or business, the intestate left behind, the other
heirs shall have not only the right of preemption but also to enjoy such right by buying off
his/her share and also that of a married daughter and thereby to dislodge the fears especially
being entertained by the business community that a son-in-law and his family members getting
hold of daughter’s share may disturb their business.

62. Clause 24 of the Bill was enacted with a view to extend preferential right in
favour of a co-sharer to buy off the share of another co-sharer in an immovable property or in any
business carried on by an intestate in case the latter intends to sell his/her share therein. The
Bill adopted by the Select Committee after taking into consideration various suggestions made
from time to time was given short title called as “The Hindu Succession Act, 1956”. The Act has
intended to amend and codify the law relating to succession among Hindus. Section 22 of the Act
is para materia to Clause 24 of the Bill.

63. The intention behind to give preferential right to a heir(s) as envisaged under
Section 22 of the Act, to acquire property of other heirs in certain cases, therefore, is with the sole
object to prevent the fragmentation of the estate and introduction of strangers in the family
business and estate. After the commencement of the Hindu Succession Act, 1956, if the interest
in any immovable property or business carried by an intestate devolves upon two or more heirs
specified in class I of the Schedule and if anyone of such heirs proposes to transfer his/ her
interest in the property or the business, the other heirs shall have a preferential right to acquire
such interest proposed to be transferred. The consideration for acquisition of that interest either
may be mutually agreed upon between those two heirs and in the absence of any such
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agreement, the matter has to be decided by the Court on an application to be filed under Section
22 of the Act. If the applicability of Section 22 of the Act is excluded in the case of “agricultural
land”, the very purpose of such benevolent provisions therein shall be frustrated.

64. As noticed by brother Justice Karol in para supra, there are two divergent views
qua the applicability of Section 22 of the Act to “agricultural land”. Section 22(1) of the Act refers
to the immovable properties and business alone. In our considered opinion, the expression
“immovable property” is quite wide to include agricultural land(s) and for that matter any other
land including “Banjar Kadim” and “Gair Mumkin”, the subject matter of dispute in the present
lis.

65. True it is that normally transfer and alienation of agricultural land falls squarely
within the ambit of item 18 of the State List (List II) of Schedule VII of the Constitution of India.
The transfer of immovable property contemplated under Section 22 of the Hindu Succession Act,
1956, however, has to be taken an exception to the general rule of transfer of agricultural land as
envisaged under item No. 18 State List (List II) of Schedule VII of the Constitution of India. Such
a transfer, to my mind, is covered under item No. 5 of Concurrent List (List III) of Schedule VII of
the Constitution of India, as in a case of “intestacy” and “succession”, the Parliament can also
enact laws. As rightly pointed out by my esteemed brother Karol, the Acting Chief Justice, in the
absence of any State enactment to extend preferential right to a co-sharer to buy off the share of
another co-sharer, in the immovable property or business left behind by an intestate, Section 22
of the Act is applicable to such a transfer.

66. As already noticed, the object behind it is very noble i.e. to prevent the
fragmentation of holdings, the entry of a stranger to the immovable property and business left
behind by an intestate and on the top of it to give some solace to the intestate at his heavenly
abode that after his/her death the successors do not allow any third person or stranger to enter
upon the estate/business, he/she left behind. It is a hard fact that agriculturists are emotionally
attached with the holdings came in their hands from their forefathers. No one wants to part
therewith by way of its transfer to a stranger. In a case of inheritance by more than one heir,
sometime a scrupulous and cunning heir sells off his share in the joint property to a stranger
either to torture the other heirs or take revenge from them or teach a lesson to them for variety of
reasons, including jealousy or inimical relations with them. Therefore, Section 22 of the Act not
only protects the rights of other heirs in the estate left behind by an intestate but also save them
from mental torture, harassment and also put fetters on such scrupulous heir from transferring
his share in the joint property he inherited to a third person/stranger.

67. Such being the position, we feel that the provisions contained under Section 22
of the Act should also be made applicable to the property inherited by way of testamentary
succession and also by survivorship and in addition to the immovable property or business left
behind by an intestate. Anyhow, we leave it open to the Union of India to consider the desirability
of incorporating the provisions in this regard either in the Hindu Succession Act or in any other
legislation holding the field.

68. Therefore, for all the reasons recorded hereinabove and there being nothing in
the Hindu Succession Act, 1956 which defines words “immovable property” used in Section 22
thereof, it is held that the provisions of the Section ibid are applicable to all kinds of lands,
including “agricultural land” in the matter of sale of his/her share therein by one of the heirs in
favour of other heir(s), of course for consideration, viz. either mutually agreed upon or settled by a
Court of law in an application filed for the purpose by such co-sharer willing to exercise his/her
preferential right, to buy the same. The point referred to us by learned Single Judge is
accordingly answered. The appeal be now placed before a Bench having roster of board to hear
and decide the same in accordance with law.
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For respondent: Mr. Virender K. Verma, Addl. AG, with Mr. Pushpinder Jaswal,
Dy. AG and Mr. Rajat Chauhan, Law Officer.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge.

The present appeal is maintained by the appellant/accused/convict (hereinafter
referred to as “the accused”), laying challenge to judgment dated 02.08.2014, passed by learned
Special Judge (II), (Additional Sessions Judge-II), Shimla, District Shimla, H.P., in Sessions Trial
No. 16-S/7 of 2014, whereby the accused was convicted for the commission of the offence
punishable under Section 20 of the Narcotic Drugs and Psychotropic Substances Act, 1985
(hereinafter referred to as “ND&PS Act”).

2. The background facts, as projected by the prosecution, can tersely be
summarized as under:

On 25.10.2013, at about 07:30 p.m., police party was on routine patrol and
traffic checking duty at Totu Chowk. The accused was coming from Power House Road towards
Totu Chowk and on seeing police he started running. The accused was nabbed and he disclosed
his name as Harish. His bag was checked by the police in presence of witnesses and during
search inside the bag another black bag was found and the same contained a steel container.
The said steel container was opened and some substance, which was black in colour and was in
stick shapes, was recovered. The recovered substance on smelling and on the basis of experience
was found to be charas. The recovered substance was weighed in the shop of one Shri Santosh
Kumar on the electronic scale and was found to be 290 grams. The contraband alongwith
container was also weighed and found to be 520 grams. Thereafter the police completed the
sealing process and the contraband alongwith bags and container was taken into possession vide
seizure memo. NCB forms were also filled in. The signatures of the accused and witnesses were
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obtained on the seizure memo and sample seal. Seal impression, after its use, was handed over
to Shri Kamal Verma. Police party sent rukka to Police Station Boileauganj, whereupon FIR was
registered. All the incriminating articles were taken into possession vide seizure memo, seal
impression was taken into separate piece of cloth and NCB form, in triplicate, was prepared. The
case property was resealed with seal impression ‘M’ and facsimile seal was taken separately on a
piece of cloth. The personal articles of the accused were also taken into possession vide separate
seizure memo and sealed with seal impression ‘J’. The case property was initially deposited in
the malkhana and subsequently sent to chemical analysis. Police prepared the site plan of the
place of occurrence. Special Report was sent to ASP Shimla, through HHC Gulat Ram, which was
entered in diary register of Reader to ASP, Shimla. CIPA (common integrated police application
certificate) was also prepared. Statements of the witnesses were recorded. Report from the
Forensic Science Laboratory revealed that the sample contained presence of cannabinoids,
including the presence of tetrahydrocannabinol in the presence of tetrahydracannabinol. The
microscopic examination revealed the presence of characteristic cytolitihic haris in the sample.
Charas is a resinous mass, the quantity of purified resin, as found in the sample as charas is
31.10% w/w. Thus the sample is extract of cannabis and sample of charas. After completion of
all the formalities, final report was prepared and the challan was presented in the Court.

3. The prosecution, in order to prove its case, examined as many as eleven
witnesses. Statement of the accused was recorded under Section 313 Cr.P.C., wherein he
pleaded not guilty. The accused did not lead any evidence in his defence.

4. The learned Trial Court, vide impugned judgment dated 02.08.2014, convicted
the accused to undergo rigorous imprisonment for four years and to pay fine of Rs.20,000/- and
in default of payment of fine he was further ordered to undergo simple imprisonment for one year
under Section 20 of the ND&PS Act, hence the accused (convict) preferred the present appeal.

S. The learned Counsel for the appellant (accused) has argued that the learned Trial
Court has not appreciated the evidence in its right perspective and the judgment passed by the
learned Trial Court is based on surmises and conjectures. He has further argued that the
learned Trial Court has ignored the fact that the police did not comply with the mandatory
provisions ingrained in the ND&PS Act. The statements of the official as well as independent
witnesses are not confidence inspiring and the same have not been correctly appreciated.
Conversely, learned Additional Advocate General has argued that the learned Trial Court has
appreciated the evidence correctly and the accused has been rightly convicted. He has argued
that the judgment rendered by the learned Trial Court is the result of proper appreciation of
evidence and law. Lastly, he has prayed that the appeal is without merits and the same may be
dismissed.

6. In rebuttal, the learned counsel for the appellant has argued that the appellant
be acquitted and the judgment of conviction rendered by the learned Trial Court be set aside.

7. In order to appreciate the rival contentions of the parties I have gone through the
record carefully.

8. PW-1, HC Manoj, deposed that on 25.10.2013, at about 07:30 p.m. he alongwith

other police personnel was patrolling at Totu Chowk. They saw the accused coming towards Totu
Chowk and he was carrying a bag on his back. As per this witness, after seeing the police party,
the accused started running and was nabbed. Police inquired about his whereabouts and name.
At that time Shri Anil Kumar and Shri Kamal Verma (PW-2) were also present there. Police
searched the bag of the accused in front of the shop of one Shri Santosh Kumar (PW-9) in the
light kept outside the shop. The bag contained one more bag, which was inscribed with word
‘Royal’ and the same contained a steel box whereon sticker having words ‘Super cup tea’ was
found pasted. This steel box contained a black stick shaped material, which on smelling was
found to be charas. The recovered contraband was weighed on the electronic scale kept inside
the shop of Shri Santosh Kumar (PW-9) and it was found to be 290 grams. The charas was again
kept inside the steel box and the box was weighed, which was found to be 520 grams. All the
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articles were sealed with seal impression ‘S’ and facsimile seal was taken on a separate piece of
cloth and on NCB form. The case property was taken into possession vide seizure memo, Ex. PW-
1/A, which was signed by him, Shri Kamal Verma (PW-2) and Shri Anil Kumar. As per this
witness, personal search of the accused was conducted and a mobile, electronic/digital scale, one
belt, two lockets with black strings and currency notes of Rs. 15330/-, denomination whereof was
Rs. 1000/-, Rs. 500/-, Rs. 100/- Rs. 20/- and Rs. 10/-, were found. All the personal articles
were also taken into possession vide recovery memo, Ex. PW-1/C, and the same was signed by
him and Shri Kamal Verma (PW-2) and Shri Anil. The seal ‘S’ was handed over to Anil and seal J’
was kept by the I1.O. This witness, in his cross-examination, has deposed that an entry was
carried out in the rapat roznamcha qua the time of their arrival or departure. He has deposed
that they had arrived on the spot at 07:30 p.m. and the accused was spotted by SI Harish. As
per this witness, there had been visibility of approximately 100-150 meters from the spot to all
the sides. The owner of the shop was present in the shop and police remained there till 11:00
p-m. The accused was apprehended by chance and the search was conducted by SI Harish
Kumar (PW-11). He has further deposed that they prepared the parcels on the spot by stitching
with needle and thread. Parcels, P-1 and P-7 were available in the 1.0O. kit, which were stitched
with swing machine. Some polythene packets were taken from the shop.

9. PW-2, Shri Kamal Verma (independent witness), has deposed that he is taxi
owner and used to park his taxi at Totu Taxi Union. On 23.10.2013, around 07:30 p.m., he
alongwith Anil was standing at Totu Chowk. As per this witness, police had nabbed the accused
and he was carrying a bag on his back. The accused disclosed his name as Harish, resident of
Chamba. The accused was taken to City Café and he, Anil Kumar accompanied them. The bag of
the accused was checked, which contained one more bag and that bag had a steel box. The steel
box was opened and charas, which was black in colour, was found. The charas was sealed and
personal search of the accused was conducted. During the personal search one mobile, currency
notes in between Rs. 10,000/- to Rs. 15,000/- and other articles were found. All the articles were
sealed and taken into possession, vide separate seizure memos, Ex. PW-1/A and Ex. PW-1/C. He
signed the memos alongwith seal impression, Ex. PW-1/B and Ex. PW-1/D. He has deposed that
he is 10+2 and after going through the contents of the memos he signed the same. This witness,
in his cross-examination, has deposed that no one called him to the spot and the accused was
caught in front of them, as they were standing nearby. As per this witness, he also stood as
witness in another case of NDPS at Ghoond. He has good relations with the police. He has
deposed that on the day of occurrence he went to Tara Devi and returned around 8-8:15 pm. He
stayed on the spot for 5-10 minutes. The charas was weighed in the shop of Shri Santosh Kumar
(PW-9) and the memos were prepared there to some extent and he signed the memos after
returning from Tara Devi. He has deposed that sealing of the packets were not conducted before
him.

10. PW-3, HHC Gulat Ram, deposed that he carried the rukka to Police Station,
Boileauganj. He also also given a sealed parcel having seven seal impressions of ‘S’ alongwith
NCB form, in triplicate, and sample seal. He handed over all the articles to Shri Gopal Verma,
SHO, Boileauganj. After registration of the case, case file was handed over to him and he gave
the same to S.I. Harish. SI Harish, Incharge, P.P. Jutogh handed over special report, in a sealed
envelop, to S.0./ASP, Shimla, in his residence, as it was Sunday. This witness, in his cross-
examination, has deposed that rukka was prepared about 07:30 p.m, outside the Cafe, Totu
Chowk, by SI Harish Kumar. PW-4, HC Varun Singh, deposed that on 28.10.2013, a sealed
parcel, containing 290 grams charas in a steel box, which was sealed with seal impression ‘S’
seven times and resealed with seal impression ‘N’ five times, NCB form, in triplicate, alongwith
sample seals ‘S’ and ‘M’ alongwith the docket was handed over to him, vide RC No. 123/13, for
being deposited in FSL, Junga. He after deposit of the same handed over the receipt to MHC
Nikka Ram. As per this witness, all the articles remained intact under his custody. This witness,
in his cross-examination, has deposed that he did not remember the time by when the case
property was given to him.

11. PW-5, MHC Nika Ram, deposed that on 25.10.2013, SHO Gopal Verma (PW-10)
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deposited with him a sealed parcel, which stated to have contained a steel box having 290 grams
charas, sealed with seven seals of impression ‘S’ and resealed with five seals of impression ‘M’
alongwith sample seal, NCB form (in triplicate) and a black bag. He entered the case property at
Sr. No. 954/103/13, dated 25.03.2013, which is Ex. PW-5/A. He has further deposed that he
had also entered the articles recovered from the personal search of the accused. On 28.10.2013,
he handed over the sealed parcel, containing charas, alongwith NCB form (in triplicate) and seal
impression ‘S’ and ‘M’, vide RC No. 123/13 to constable Varun Kumar and he handed over the
receipt to him on 28.10.2013. As per this witness, the case property remained intact under his
custody. This witness, in his cross-examination, has deposed that he did not remember the time
when the case property was entrusted under his custody by SHO Gopal Verma (PW-10). PW-6,
HC Bhupender, deposed that he was working as Reader to ASP, Shimla, and on 27.10.2013, at
about 03:30 p.m., HHC Gulat Ram, brought a special report under Section 57 of the ND&PS Act
to ASP, Shimla, at her residence, as it was holiday. ASP, Shimla, made an endorsement over the
report and handed over to him the same for make apt entries. Copy of special report is Ex. PW-
6/A and the sane was entered in diary register at Sr. No. 24489. True copy of special report is
Ex. PW-6/B.

12. PW-7, Constable Praveen Dutt, deposed that on 25.10.2013 he carried out entry,
Ex. PW-7/A, in rapat roznamcha register and entered rapat No. 9, roznamcha dated 25.10.2013,
about the departure report. PW-8, SI Jasvir Singh, deposed that on 25.10.2013, he alongwith SI
Harish, HC Manoj Kumar, HC Susheel and HHC Gaulat were on routine patrol duty at Totu
Chowk. They, at about 07:30 p.m., spotted the accused carrying a gunny bag on his shoulder and
the accused, on seeing the police, started running. The accused was nabbed and he disclosed his
name as Harish Kumar resident of Chamba. This witness has further deposed that search of the
accused was conducted under the tube light of the shop of Shri Santosh Kumar (PW-9) and the
accused was having a black bag, which was kept inside the gunny bag, which was brown and
purple in colour. As per this witness, a steel container was recovered from the bag and the same
contained stick shaped black substance, which was found to be charas sticks. While carrying out
the search of the accused Anil Kumar and Kamal Verma were also present on the spot. The
charas was weighed, in presence of the witnesses, on the electronic scale of Shri Santosh Kumar
(PW-9) and was found to be 290 grams. The charas was also weighed alongwith the container
and was found to be 520 grams. He has further deposed that the charas alongwith the steel
container was put in a packet and sealed with seal having impression ‘S’ and facsimile seal was
taken on a separate piece of cloth. NCB form, in triplicate, was prepared and the bags were taken
into possession. Seizure memo, Ex. PW-1/A, was prepared qua the recovery of all the articles
and Shri Anil Kumar, Shri Kamal Verma and HC Manoj stood as marginal witnesses to the
seizure memo and accused also put his signatures on the memo. The personal search of the
accused was conducted and he was found in possession of Rs. 15,330/-, a belt, two lockets and a
pocket electronic machine. All the articles recovered during the personal search of the accused
were taken into possession vide seizure memo Ex. PW-1/C and the same were sealed with seal
impression ‘J’. Memo, Ex. PW-1/C, was signed by Shri Anil Kumar, Shri Kamal Verma and HC
Manoj and the accused also signed the same. Facsimile seal was also taken on a separate piece
of cloth and the seal was handed over to Shri Anil Kumar. This witness, in his cross-
examination, has deposed that the police did not check any vehicle or people during the patrol
duty. He has further deposed that 20-25 people gathered on the spot. The rukka was prepared
while sitting in the shop of Shri Santosh Kumar (PW-9). As per this witness, firstly the bag of the
accused was searched and subsequently his personal search was conducted. His statement was
recorded on the spot.

13. Shri Santosh Kumar (PW-9) has deposed that he has City Sweet and Café at Totu
Chowk and nothing has happened before him, as he was out of the shop at that time. This
witness has resiled from his statement given to the police, so he was cross-examined by the
learned Public Prosecutor. In his cross-examination he has deposed that he used to sit in the
cafe and it is incorrect that the shop remains open till 11:00 p.m. As per this witness it is
incorrect that on 25.10.2013 the police came to his shop and weighed the charas and steel
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container.

14. Shri Gopal Singh Verma, SHO, Police Station Boileauganj (PW-10) has deposed
that on 25.10.2013, HHC Gulat Ram came with rukka, whereupon FIR, Ex. PW-10/A, was
registered and endorsement, qua the rukka, was written on the back side of the rukka, which is
Ex. PW-10/B, which bears his signatures encircled in ‘A’. Subsequently, HHC Gulat Ram
produced before him a sealed parcel having seal impressions ‘S’, a steel container having 290
grams of charas, which was packed in a poly pack alongwith sample seal ‘A’ and NCB forms, in
triplicate. He resealed the sealed parcel with seal having impression ‘M’ and the sample seal was
taken on a separate piece of cloth. All the articles alongwith the sample seals ‘S’, ‘M’ and NCB
form were deposited with MHC Nikka Ram. He prepared certificate, Ex. PW-10/C, which was
signed by him and MHC. He also filled the columns pertaining to him, as SHO. He, after
completion of the investigation, prepared the challan, which bears his signatures. This witness,
in his cross-examination, has deposed that columns No. 9 and 11 of the NCB form are blank. He
has further deposed that he did not associate any independent witness during the resealing
process.

15. PW-11, SI Harish Kumar, is the Investigating Officer in the case in hand. He has
deposed that on 25.10.2013 he alongwith Asl Jasvir Singh, HC Manoj, HC Susheel and HHC
Gulat Ram was on routine patrol duty. At about 07:30 p.m., when they were at Totu Chowk, a
person carrying a bag came from Power House side towards Totu Chowk and on seeing the police
he started running. On suspicion that he might be having some stolen articles, he was
apprehended. The accused disclosed his name as Harish from Chamba. As per this witness,
Shri Anil Kumar and Shri Kamal Verma were associated as independent witnesses and bag,
which was being carried by the accused, was searched in their presence. The bag, which was
brown and purple in colour had one more bag, which was black in colour. Inside the bag there
was a steel container, whereon there was sticker having words ‘super cup tea’ written. The said
container had stick shaped substance and on smelling it was found to be charas. He has further
deposed that the recovered charas was weighed on electronic scale, which was kept inside the
shop of Shri Santosh Kumar (PW-9) and was found to be 290 grams. The shop was adjoining to
the main road. As per this witness, the charas was again put inside the steel container and
weighed with it, which was found to be 520 grams. He has deposed that the steel container and
charas were packed and sealed with seal having impression ‘S’ and the seal impression was taken
on a separate piece of cloth. All the articles were taken into possession vide seizure memo, Ex.
PW-1/A, in presence of Shri Anil, Shri Kamal and HC Manoj. As per this witness signatures of
the accused and witnesses were also obtained on the seizure memo and the sample seal was
handed over to witness Kamal Verma. NCB form was filled in and rukka, Ex. PW-11/A, was sent
to Police Station, Boileauganj, alongwith the case property. He has further deposed that personal
search of the accused was also carried out and cash of Rs. 15,330/- and pocket electronic scale
alongwith personal articles were recovered. The articles recovered from the accused were taken
into possession vide seizure memo, Ex. PW-1/C, in presence of Shri Anil, Shri Kamal and HC
Manoj. The accused also signed the said seizure memo. He prepared the site plan, Ex. PW-11/B
and recorded the statement of Shri Santosh Kumar, which is Ex. PW-11/C. The accused was
arrested. As per this witness, report from Forensic Science Laboratory, Junga, Ex. PW-11/D, was
received and after completion of investigation he handed over the case file to Inspector Gopal
Verma for preparing the challan. This witness, in his cross-examination, has deposed that on the
day when the accused was apprehended the police party came to Totu bazaar and then went to
Nalagarh bypass road and subsequently they came on the spot. He has further deposed that
Nalagarh bypass road is on the opposite direction from the spot. He saw the accused from the
distance of 15-20 meters from Totu Chowk. He has further deposed that there was sufficient
light available on the spot, as street light and lights from the shops was lit. He did not know the
witnesses prior to the occurrence. The witnesses met him after an interval of two minutes when
the accused was apprehended. The shop of Shri Santosh Kumar (PW-9) is on the road side. He
admitted that he did not show the street light on the site plan. As per this witness, witness
Kamal left the spot during the investigation and his signatures were obtained before he left the
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spot.

16. After thoroughly discussing the entire prosecution evidence, it can be safely
held that the whole edifice of the prosecution story rests upon the statements of HC Manoj (PW-
1), Shri Kamal Verma (PW-2), SI Jasvir Singh (PW-8) and SI Harish Kumar (PW-11). Out of the
above mentioned witnesses, Shri Kamal Verma (PW-2) is independent witness and all others are
official witnesses. PW-2, Shri Kamal Verma, categorically deposed that on 23.10.2013, around
07:30 p.m., he was standing at Totu Chowk and the police nabbed a person, who was carrying a
bag on his back and he disclosed his name as Harish (accused). He has further deposed that the
accused was taken to City Cafe and he alongwith Anil accompanied the police team. This witness
has fully supported the recovery part of the prosecution story. This witness, in his cross-
examination, has deposed that he stood as witness in another case of NDPS at Ghoond, but if an
independent witness also sited as a witness in any other case, it does not give any plausible
reason for the defence to take benefit of this fact.

17. As it was a chance recovery, there was no occasion for the police to associated
independent witnesses, however, in the case in hand the police associated Shri Anil Kumar and
Shri Kamal Verma (PW-2), as independent witnesses. One of the independent prosecution
witness (Shri Kamal Verma, PW-2) has fully supported the prosecution case and his statement is
further fortified by official prosecution witnesses. Therefore, the statement of PW-2 has to be read
in conjunction with the statements of HC Manoj (PW-1), SI Jasvir Singh (PW-8) and SI Harish
Kumar (PW-11). This Court is delving whether the conviction passed by the learned Trial Court is
as per the law and based on the confidence inspiring statements of official prosecution witnesses
or not.

18. After carefully scrutinizing the statements of PW-1, HC Manoj, PW-2, Shri Kamal
Verma, PW-8, SI Jasvir Singh and PW-11, SI Harish Kumar, it is found that their statements are
confidence inspiring. The statements of all these witnesses are convincing and there was no
occasion for the official prosecution witnesses to have involved the accused falsely. In fact, the
statements of these witnesses have been corroborated by the recovery of contraband from the
possession of the accused, which was effected as per the law. The statements of these witnesses
go unshattered and thus believable.

19. In the case in hand, the contraband was recovered from the steel container, Ex P-
4, which was kept inside a black bag, Ex. P-3, which was further kept inside another bag, Ex. P-
2, carried by the accused on his shoulder and this fact stands fully proved by the prosecution.
As far as the prior information is concerned, there was no prior information available with the
police and there is no material available on record which points towards the fact that the any
prior information, qua the accused having the charas, was available with the police, thus the
provisions of Section 42 of the ND&PS Act are not attracted at all.

20. The learned counsel for the appellant has argued that there are contradictions in
the statements of the official prosecution witnesses and the benefit of these contradictions go to
the accused. So far as the small contradictions qua distance, time etc. are concerned, such type
of contradictions are natural, especially when the witnesses have deposed after lapse of long time,
thus these minor contradictions are not fatal to the prosecution case and the accused cannot
derive any benefit out of these minor contradictions. The overall reading of the statements of the
official prosecution witnesses inspires confidence.

21. The statements of PW-1, HC Manoj, PW-2, Kamal Verma, PW-8, SI Jasvir Singh
and PW-11, SI Harish Kumar, unflinchingly establish that a police party comprising of PW-11, SI
Harish Kumar, PW-8, SI Jasvir Singh, PW-3, HHC Gulat Ram, and HC Susheel was present on
the spot. The accused tried to escape, but he was nabbed and was found in exclusive and
conscious possession of 290 grams of charas, which was kept inside a steel container. The
accused was also found in possession of currency notes of Rs. 15,330/- and a pocket digital
electronic scale. The defence endeavored hard while cross-examining PW-1, PW-2, PW-3, PW-8
and PW-11, but nothing favorable could be extracted from them. PW-10, SHO Gopal Singh
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Verma carried out resealing process and he has fully corroborated the prosecution story to this
effect. PW-3, HHC Gulat Ram, carried rukka from the spot, PW-4, HC Varun Singh, deposited the
sample in Forensic Science Laboratory. The case property remained safe under the custody of
MHC Nikka Ram (PW-5). Compliance qua Section 57 of the ND&PS Act, by making a special
report, was proved by PW-6, HC Bhupender. Thus, the sequence of events stands fully proved.
FSL report, Ex. PW-11/D, clearly establish that the cloth parcel, bearing seven seals of
impression ‘S’ and five seal of impression ‘M’ were found intact and the same tallied with the
specimen of seal impression on NCB form and the seal sample, which was sent alongwith the
sealed parcel. The report further shows that the parcel was kept in safe custody of Assistant
Chemical Examiner, till the time the report qua the same was signed and dispatched. NCB form,
Ex. PW-10/B, road certificate, Ex. PW-5/B, abstract of malkhana register, Ex. PW-5/A, special
report, Ex. PW-6/A and abstract of diary register, Ex. PW-6/A, further strengthens the
prosecution case. PW-1, HC Manoj, PW-2, Shri Kamal Verma, PW-8, SI Jasvir Singh and PW-11,
SI Harish Kumar, supported the prosecution case qua the recovery of charas from Ex. P-2 (bag),
which contained another bag, Ex. P-3, wherein a steel container, Ex. PW-4, containing the charas
was found. All the above enumerated witnesses were subjected to lengthy cross-examination, but
nothing favourable to the accused came out. All the above witnesses have nothing against the
accused and by no stretch of imagination they could have roped in the accused falsely, as nothing
has come on record that these witnesses had enmity with the accused.

22. The learned counsel for the accused has argued that there are contradictions in
the statements of the official witnesses, thus the testimony of only independent prosecution
witness, i.e., PW-2, Shri Kamal Verma, cannot be made basis for convicting the accused. He has
placed reliance upon a judgment of Hon’ble Supreme Court rendered in Hem Raj and others vs.
State of Haryana, AIR 2005 SC 2110, wherein vide paras 9 and 10 it has been held as under:

“9, The fact that no independent witness though available, was
examined and not even an explanation was sought to be given for not
examining such witness is a serious infirmity in the prosecution case
having regard to the indisputable facts of this case. Amongst the
independent witnesses, Kapur Singh was one, who was very much in the
know of things from the beginning. Kapur singh is alleged to have been in
the company of PW-5 at a sweet stall and both of them after hearing the
cries joined PW-4 at Channi Chowk. He was one of those who kept the
deceased on a cot and took the deceased to hospital. He was there in the
hospital by the time the first 1.0O. PW-9 went to the hospital. The evidence
of the first 1.0. reveals that the place of occurrence was pointed out to him
by Kapur Singh. His statement was also recorded, though not immediately
but later. The I1.0. admitted that Kapur Singh was the eye-witness to the
occurrence. In the FIR, he is referred to as the eye-witness along with PW-
5 Kapur Singh was present in the Court on 6-10-1997. The Addl. Public
Prosecutor ‘gave up’ the examination of this witness stating that it was
unnecessary. The trial Court commented that he was won over by the
accused and, therefore, he was not examined. There is no factual basis
for this comment. The approach of the High Court is different. The High
Court commented that his examination would only amount to
‘proliferation’ of direct evidence. But, we are unable to endorse this view
of the High Court. To put a seal of approval on the prosecution’s omission
to examine a material witness who is unrelated to the deceased and who
is supposed to know every detail of the incident on the ground of
‘proliferation’ of direct evidence is not a correct approach. The
corroboration of the testimony of the related witnesses PWs-4 and 5 by a
known independent eye-witness could have strengthened the prosecution
case, especially when the incident took place in a public place.

10. Non-examination of independent witness by itself may not give rise
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to adverse inference against the prosecution. However, when the evidence
of the alleged eye-witnesses raise serious doubts on the point of their
presence at the time of actual occurrence, the unexplained omission of
examine the independent witness Kapur Singh, would assume

significance. @ This Court pointed out in Takhaji Hiraji v. Thakore
Kubersing Chamansing and others ((2001) 6 SCC 145):-
vrrncncnnnnes if already overwhelming evidence is available

and examination of other witnesses would only a repetition or
duplication of the evidence already adduced, non-examination of
such other witnesses may not be material. In such a case, the
Court ought to scrutinize the worth of the evidence adduced. The
Court of facts must ask itself - whether in the facts and
circumstances of the case, it was necessary to examine such other
witness, and if so, whether such witness was available to be
examined and yet was being withheld from the Court. If the
answer be positive then only a question of drawing an adverse
inference may arise. If the witnesses already examined are
reliable and the testimony coming from their mouth is
unimpeachable the Court can safely act upon it, uninfluenced by
the factum of non-examination of other witnesses. In the present
case we find that there ware at least 5 witnesses whose presence
at the place of the incident and whose having seen the incident
cannot be doubted at all. It is not even suggested by the defence
that they were not present at the place of the incident and did not
participate therein.”

It has come in the statements of PW-2, Shri Kamal Verma (independent witness) and [.O. PW-11,
SI Harish Kumar, that Shri Anil Kumar was also associated as independent witness and Shri Anil
Kumar was given up by the prosecution, being won over by the accused. In fact non-examination
of Shri Anil Kumar is not fatal to the prosecution case, especially when PW-2, Shri Kamal Verma,
fully supports the prosecution case. Therefore, the judgment (supra) is not applicable to the facts
of the present case.

23. Learned counsel for the accused has also placed reliance on another judgment of
Hon’ble Supreme Court rendered in Vijaysinh Chandubha Jadeja vs. State of Gujarat, (2011)
1 SCC 609, wherein it has been held as under:

“24. Although the Constitution Bench in State of Punjab v. Baldev
Singh, (1999) 6 SCC 172, did not decide in absolute terms the question
whether or not Section 50 of the NDPS Act was directory or mandatory yet
it was held that provisions of sub-section (1) of Section 50 make it
imperative for the empowered officer to "inform" the person concerned
(suspect) about the existence of his right that if he so requires, he shall be
searched before a gazetted officer or a Magistrate; failure to "inform" the
suspect about the existence of his said right would cause prejudice to him,
and in case he so opts, failure to conduct his search before a gazetted
officer or a Magistrate, may not vitiate the trial but would render the
recovery of the illicit article suspect and vitiate the conviction and
sentence of an accused, where the conviction has been recorded only on
the basis of the possession of the illicit article, recovered from the person
during a search conducted in violation of the provisions of Section 50 of
the NDPS Act. The Court also noted that it was not necessary that the
information required to be given under Section 50 should be in a
prescribed form or in writing but it was mandatory that the suspect was
made aware of the existence of his right to be searched before a gazetted
officer or a Magistrate, if so required by him. We respectfully concur with
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these conclusions. Any other interpretation of the provision would make
the valuable right conferred on the suspect illusory and a farce.

29. In view of the foregoing discussion, we are of the firm opinion that
the object with which right under Section 50(1) of the NDPS Act, by way of
a safeguard, has been conferred on the suspect, viz. to check the misuse of
power, to avoid harm to innocent persons and to minimise the allegations
of planting or foisting of false cases by the law enforcement agencies, it
would be imperative on the part of the empowered officer to apprise the
person intended to be searched of his right to be searched before a
gazetted officer or a Magistrate. We have no hesitation in holding that in
so far as the obligation of the authorised officer under sub-section (1) of
Section 50 of the NDPS Act is concerned, it is mandatory and requires a
strict compliance. Failure to comply with the provision would render the
recovery of the illicit article suspect and vitiate the conviction if the same
is recorded only on the basis of the recovery of the illicit article from the
person of the accused during such search. Thereafter, the suspect may or
may not choose to exercise the right provided to him under the said
provision.”

However, in the case in hand the rigors of Section 50 of the ND&PS Act are not applicable, as it
was a chance recovery and the contraband was recovered from the accused, who on seeing the
police, tried to escape and was apprehended by the police and his bag was searched. Therefore,
the judgment (supra) is not applicable to the facts of the present case and the accused cannot
draw any help from it.

24. Lastly, the learned counsel for the accused relied upon another judgment of
Hon’ble Supreme Court rendered in Gyan Singh & others vs. State of U.P., 1995 Supp(4) SCC
658, wherein it is held that conviction cannot be based upon uncorroborated testimonies of
official witnesses. However, in the case in hand the testimonies of official police witnesses are
fully corroborated with each other, thus it cannot be said that the statements of official police
witnesses are uncorroborated.

25. The learned Additional Advocate General has also placed reliance on State
Represented by Inspector of Police vs. Saravanan & another, (2008) 17 SCC 587, wherein
vide para 18 of the judgment it has been held as under:

“18. The High Court also held that as there were some discrepancies
and improvements in the statement of the witnesses, their evidence should
not be relied upon. In State of U. P. v. M.K. Anthony, [(1985) 1 SCC 505] this
Court has laid down the approach which should be followed by the Court
in such cases:

"10. While appreciating the evidence of a witness, the approach
must be whether the evidence of the witness read as a whole
appears to have a ring of truth. Once that impression is formed, it
is undoubtedly necessary for the court to scrutinise the evidence
more particularly keeping in view the deficiencies, drawbacks and
infirmities pointed out in the evidence as a whole and evaluate
them to find out whether it is against the general tenor of the
evidence given by the witness and whether the earlier evaluation of
the evidence is shaken as to render it unworthy of belief. Minor
discrepancies on trivial matters not touching the core of the case,
hyper- technical approach by taking sentences torn out of context
here or there from the evidence, attaching importance to some
technical error committed by the investigating officer not going to
the root of the matter would not ordinarily permit rejection of the
evidence as a whole. If the court before whom the witness gives
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evidence had the opportunity to form the opinion about the general
tenor of evidence given by the witness, the appellate court which
had not this benefit will have to attach due weight to the
appreciation of evidence by the trial court and unless there are
reasons weighty and formidable it would not be proper to reject the
evidence on the ground of minor variations or infirmities in the
matter of trivial details. Even honest and truthful witnesses may
differ in some details unrelated to the main incident because
power of observation, retention and reproduction differ with
individuals. Cross- examination is an unequal duel between a
rustic and refined lawyer."

Even otherwise, it has been said time and again by this Court that while
appreciating the evidence of a witness, minor discrepancies on trivial
matters without affecting the core of the prosecution case, ought not to
prompt the court to reject evidence in its entirety. Further, on the general
tenor of the evidence given by the witness, the trial court upon
appreciation of evidence forms an opinion about the credibility thereof, in
the normal circumstances the appellate court would not be justified to
review it once again without justifiable reasons. It is the totality of the
situation, which has to be taken note of. Difference in some minor detail,
which does not otherwise affect the core of the prosecution case, even if
present, that itself would not prompt the court to reject the evidence on
minor variations and discrepancies.”

Indisputably, no person with precision can depose trivial details. An honest and truthfull witness
may miss some trivial details, as the power of observation, retention and reproduction is variable
individual to individual. In the case in hand only trivial contradictions are there and those
contradictions have no force to overturn the conviction of the accused, therefore, the judgment
(supra) is fully applicable to the facts of the present case.

26. The learned Additional Advocate General has also relied upon judgment rendered
by the Hon’ble Supreme Court in State of Rajasthan vs. Om Prakash, (2007) 12 SCC 381,
wherein vide para 12 it has been held as under:

“12. At this juncture it is to be noted that though learned counsel for
the respondent tried to highlight certain improvements in the version of
the witness it is not of consequence. Irrelevant details which do not in any
way corrode the credibility of a witness cannot be leveled as omissions or
contradictions........

The judgment (supra) is fully applicable to the present case. In the case in hand minor
contradictions, as have occurred, do not corrode the prosecution case and the benefit of the same
cannot in any way be given to the accused.

27. A combined reading of facts and law only lead to a safest conclusion that the
learned Trial Court has rightly appreciated the evidence and applied the law correctly. This Court
finds that it will not be correct to reverse the findings of the learned Trial Court, as the same are
based on sound reasons and are backed up by reliable evidence.

28. Now, coming to the sentence part, imposed by the learned Trial Court, upon the
accused. The learned counsel for the accused has argued that the sentence imposed upon the
accused is too harsh. In contrast, the learned Additional Advocate General has argued that four
years rigorous imprisonment has only been imposed upon the accused and it could have been ten
years. This Court, taking into consideration the quantity of the charas recovered, finds that the
sentence of four years is not excessive, however, the learned Trial Court has imposed fine of Rs.
20,000/- (rupees twenty thousand) and in default of payment of fine ordered the accused to
undergo one year’s simple imprisonment. This Court finds that simple imprisonment of one year
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in default of payment of fine of Rs. 20,000/- is too harsh and same is modified. Now, in default of
payment of fine of Rs. 20,000/- the accused shall under simple imprisonment for six months.

29. The appeal, which sans merits, deserves dismissal and is accordingly dismissed.
Pending application(s), if any, shall also stand disposed of.
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The following judgment of the Court was delivered:

Sanjay Karol, ACJ.

In these appeals filed under Section 374 Cr.P.C., convicts Saleem Mohamad and
Kishori Lal have assailed judgment dated 02.05.2016 / 05.05.2016, passed by Special Judge-(II),
Shimla, H.P., in Sessions Trial No.16-S/7 of 2015, titled as State of Himachal Pradesh Versus
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Saleem Mohamad & another, whereby they stand convicted for having committed an offence
punishable under the provisions of Section 20 of the Narcotic Drugs & Psychotropic Substances
Act, 1985 (hereinafter referred to as the NDPS Act) and sentenced to serve rigorous imprisonment
for a period of ten years each and pay fine of Rs.1,00,000/- each and in default thereof, further to
undergo simple imprisonment for a period of one year

2. In short, it is the case of prosecution that on 08.02.2015, police party headed by
ASI Raj Kumar (PW.13), recovered 1 kg 100 grams of charas from the conscious possession of
accused Saleem Mohamad and Kishori Lal. The charas was recovered from a vehicle bearing
registration No.CH-03D-7692, driven by accused Saleem Mohamad and the bag was kept under
the front seat of the car over which accused Kishori Lal was sitting. The recovery was effected in
the presence of independent witness Kuldeep Sharma (PW.1) and police officials H.C.Pyare Lal
(PW.2) and HHC Babu Lal (PW.3). FIR No.8 of 2015, dated 08.02.2015 (Ex.PW.10/A) was
registered by HC Kartar Singh (PW.10), for commission of offence punishable under the
provisions of Section 20 of the NDPS Act at Police Station, Jubbal, District Shimla, H.P. With the
completion of proceedings on the spot, including the accused being searched and the NCB form
(Ex.PW.13/A) filled up, contraband substance was deposited in the malkhana by Kartar Singh
(PW.10). Vinod Kumar (PW.5) carried the recovered stuff for chemical analysis and the report of
the Chemical Analyst (Ex.PW.13/H) alongwith the contraband substance was brought by
Jawahar Lal (PW.12). Special report (Ex.PW.11/A) so handed over by L.C. Anjana (PW.7) was
received by Nanak Chand (PW.11) in the office of SDPO, Rohru. With the completion of
proceedings, which prima facie revealed complicity of the accused in the alleged crime, SI Liaq
Ram (PW.9) presented the challan in the Court for trial.

3. Both the accused were charged for having committed an offence punishable
under the provisions of Section 20 of the NDPS Act, to which they did not plead guilty and
claimed trial.

4. In order to establish its case, in all, prosecution examined as many as thirteen
witnesses and statements of the accused under Section 313 of the Code of Criminal Procedure
were also recorded, in which they took the plea of false implication. No evidence was led in
defence.

S. Appreciating the evidence on record, Trial Court found the prosecution to have
proven its case, beyond reasonable doubt, and as such, by convicting the accused sentenced
them to serve imprisonment and pay fine.

6. Correctness of the findings returned by the Court below are subject matter in the
present appeals, so filed by both the convicts.

7. We have heard M/s H.S.Rana and Sandeep Dutta, learned counsel, on behalf of
the convicts-appellants as also Mr.Ashok Sharma, learned Advocate General, on behalf of the
State. We have also minutely examined the testimonies of the witnesses and other documentary
evidence so placed on record by the prosecution. Having done so, we are of the considered view
that no case for interference is made out at all. We find the findings returned by the trial Court to
be based on complete, correct and proper appreciation of evidence (documentary and ocular) so
placed on record. There is neither any illegality/infirmity nor any perversity with the same,
resulting into miscarriage of justice. Prosecution has been able to prove its case, beyond
reasonable doubt against the convict.

8. Learned counsel appearing for the convicts have raised following submissions: (a)
Prosecution story, being shrouded with suspicion is untrustworthy; (b) Contradictions in the
testimonies of the witnesses have rendered the prosecution case to be doubtful; (c) Provisions of
Section 50 of the NDPS Act stand impeached, entitling automatic acquittal of the accused (d)
Similarly non compliance of provisions of Section 52(3) of the NDPS Act have rendered the
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prosecution case to be fatal; (e) Also there is non compliance of Section 57 of the NDPS Act, thus
entitling the accused for acquittal.

9. In the instant case, it is not disputed before us that contraband substance
stands recovered not from the “person” of the accused, but from the bag concealed under the
front seat of the car, over which accused Kishori Lal was sitting when accused Saleem Mohamad
was on the wheels. ASI Raj Kumar (PW.13) does state that after recovery of the bag containing
the contraband substance, which appeared to be charas, accused were also searched.

10. Allegedly proceedings of recovery and search of the person of the accused took
place in the presence of witnesses be it police officials or independent witness Kuldeep Sharma
(PW.1). Having minutely perused the testimonies of Kuldeep Sharma (PW.1), Pyare Lal (PW.2)
and Babu Lal (PW.3), we find these witnesses to have corroborated the version of ASI Raj Kumar
(PW.13), who states that only after the contraband substance was recovered, did he search the
accused persons.

11. This Court in Cr.Appeal No.305 of 2014, titled as Sohan Lal vs. State of Himachal
Pradesh, decided on 02.11.2016, with similar facts had an occasion to deal with the decisions
rendered by the Apex Court in Dalip and another vs. State of Madhya Pradesh, (2007) 1 SCC 450;
Union of India vs. Shah Alam, (2009) 16 SCC 644 and State of Rajasthan vs. Parmanand and
another, (2014) 5 SCC 345, the judgments cited on behalf of the appellants.

12. After minute scrutiny, this Court found itself to be bound by the decisions
rendered by the larger/earlier Benches of Apex Court in State of H.P. vs. Pawan Kumar, (2005) 4
SCC 350; State of Rajasthan vs. Ratan Lal, (2009) 11 SCC 464 and not Shah Alam (supra);
Parmanand (supra); and Dalip (supra). Hence, in our considered view, contention that search is
illegal or there has been violation of mandatory provisions of Section 50 of the NDPS Act is
untenable in law. Thus trial cannot be said to be vitiated. Simply because the accused were also
searched after recovery of the contraband substance, that fact itself would not vitiate the trial, for
no prejudice stands shown by the accused in the search of their person, in violation of the
provisions of Section 50 of the NDPS Act.

13. From the testimony of ASI Raj Kumar (PW.13), we notice that regularly posted
SHO was not on duty on the day of occurrence of the incident and in fact, in his place, it was the
said witness, who was officiating as the SHO. Hence, there was no question of entrusting the
property to the SHO or the same to be resealed specially when entire proceedings of depositing
the case property in the malkhana had already taken place prior to the regular SHO returning to
join his duty. Hence, we do not find any infraction of the said provisions of the NDPS Act.

14. In our considered view, also there is no infraction of provisions of Section 57 of
the NDPS Act. From the conjoint reading of the testimonies of L.C.Anjana (PW.7) and Nanak
Chand (PW.11), it is apparent that special report (Ex.PW.11/A) was immediately sent to the
appropriate authorities. Much emphasis is laid on the fact that SI Liag Ram (PW.9) does not state
that special report was sent by him, but then how does it make any difference, for ASI Raj Kumar
(PW.13) has testified to such effect. Yes, said witness does admit that there is overwriting and
correction in the record with regard to the special report, but then, this in our considered view,
does not render the prosecution case to be fatal. The doubt is not such so as to shake the
genesis of the prosecution story to be true. In view of the clear testimony of PW.7 that she took
the report and handed it over to Dy.S.P., Rohru on 10.02.2015.

15. From the conjoint reading of testimonies of Kuldeep Sharma (PW.1), Pyare Lal
(PW.2), Babu Lal (PW.3) and ASI Raj Kumar (PW.13), it cannot be said that prosecution story is
either shrouded with suspicion or that contradictions in the testimonies of the witnesses, in any
manner, have rendered the creditworthiness of the witnesses to be doubtful.

16. ASI Raj Kumar (PW.13) categorically states that on 08.02.2015, he alongwith
police officials Pyare Lal (PW.2) and Babu Lal (PW.3) was travelling towards Kharapathar on
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routine patrolling duty. At about 12.15 pm, when they reached at a place known as Salwakara,
they stopped a vehicle near the grocery shop of Kuldeep Sharma. At that time they noticed
accused travelling in a vehicle bearing registration No.CH-03D-7692. Since the vehicle was from
outside the State, on suspicion, the driver was asked to produce the documents. At that time,
both the driver and the occupant appeared to be frightened. In the meanwhile, both independent
witness Kuldeep Sharma (PW.1) and Hominder Sharma appeared on the spot. Both the papers
and the vehicle were checked in their presence.

17. From the bag concealed under the front seat of the vehicle on which accused
Kishori Lal was sitting, contraband substance was recovered. The recovered stuff was weighed
with the scales brought from the shop of Kuldeep Sharma and found to be 1 kg. 100 grams. The
recovered stuff was packed and sealed with five seals of seal having impression ‘H’ in the
presence of the witnesses. The sample seal was handed over to Kuldeep Sharma after samples of
the seal were taken on separate pieces of cloth (Ex.PW.1/A). NCB form (Ex.PW.13/A) was filled
up in triplicate. Rukka (Ex.PW.3/A) was prepared and sent to the Police Station through Babu
Lal (PW.3). Proceedings of recovery were photographed (Ex.PW.4/A1l to Ex.PW.4/A6). Thereafter,
both the accused were searched and Fard jamatalashi (Ex.PW.1/C & Ex.PW.1/D) prepared.
Accused were arrested and with the completion of proceedings on the spot, contraband substance
was deposited with MHC Kartar Singh (PW.10). Special report (Ex.PW.11/A) was sent to SDPO
Rohru through L.C. Anjana (PW.7). The witness has explained that driver of the vehicle in which
police party was travelling has since expired. He has testified about the recovered stuff (Ex.P-5),
carry bag (Ex.P-3), plastic bag (Ex.P-4). FSL report (Ex.PW.13/H) also stands exhibited by him.

18. Witness was cross-examined at length by both the accused, who were
represented by the same learned counsel. We notice that presence of the accused on the spot,
travelling in the vehicle in question, remains undisputed. Much emphasis is laid on false
preparation of the documents, indicating false implication of the accused and the alleged recovery
not having taken place in the presence of the independent witnesses.

19. Significantly, it has not come on record that anyone of the police officials were
harbouring animosity against the accused, but then we may not be misunderstood to mean that
accused has to prove his innocence, for it is a settled principle of law that prosecution has to
stand on its own legs and in a case of such like nature, onus to prove is stricter and heavily,
which undisputedly lies upon the prosecution. Statutory presumption would arise only with the
prosecution establishing occurrence of crime.

20. When we peruse the cross-examination part of the testimonies of the witnesses,
we notice that the credit of the witnesses remains un-impeached. Version of the witnesses with
regard to: (a) presence of the police officials on the spot; (b) presence of the accused on the spot;
(c) presence of the independent witnesses on the spot; and (d) recovery of the contraband
substance from the conscious possession of the accused, stands duly corroborated by
independent witness Kuldeep Sharma (PW.1), Pyare Lal (PW.2) and Babu Lal (PW.3) police
officials, who in one voice have independently testified with regard to the events which took place
on the spot, which we have discussed supra.

21. Contradictions as pointed out, in our considered view are absolutely minor. They
are not material rendering the genesis of the prosecution case to be doubtful, much less false.
Whether shop of Kuldeep Sharma (PW.1) was at a distance of 100 meters as pointed out by Babu
Lal (PW.3) or 200-300 meters as pointed out by Pyare Lal (PW.2) or 60-70 meters as pointed out
by Kuldeep Sharma pales into insignificance, for what stands conclusively established is the
factum of Kuldeep Sharma having his shop in close proximity to the place of occurrence of the
incident.

22. It is also argued that there are contradictions rendering the presence of another
independent witness Hominder Sharma to be present on the spot. Whether he came of his own
or he was called by the police officials, in our considered view, is not a contradiction material
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enough, rendering the genesis of the prosecution case to be doubtful, for after all there is time
gap between the date of occurrence of the incident and the recording of their statements in Court.

23. We also notice that the Trial Court has sufficiently dealt with the contradictions
in paragraphs 32 and 33 of the judgment.

24. From the testimonies of spot witnesses, official witnesses as also independent
witnesses, to our mind, it stands conclusively established that the prosecution has been able to
establish its case, beyond reasonable doubt, that the contraband substance was in effect was
recovered from the conscious possession of the accused. It is in this backdrop, statutory
presumption would lie against the accused.

25. We also otherwise find the prosecution case to have been corroborated by other
independent witnesses. Contraband substance came to be deposited with MHC Kartar Singh
(PW.10), who has testified that till and so long the property remained with him, the same was not
tampered with. It was sealed and the seals were kept intact. He handed over the same to C.Vinod
Kumar (PW.5) for being deposited with the Forensic Science Laboratory, Junga. Such version
also stands fortified by the latter.

26. Not only that, report of the expert of the Forensic Science Laboratory
(Ex.PW.13/H) establishes that the case property was received in a proper and sealed manner and
that the contraband substance analyzed was found to be charas. The case property was brought
back from the Laboratory alongwith the certificate by C.Jawahar Lal (PW.12), who has also
testified about the same.

27. We may also observe that accused do not dispute the factum of the vehicle with
the registration of another State taken into possession by the police. Now these persons have not
explained their presence on the spot.

28. The ocular version as also the documentary evidence clearly establishes
complicity of the convict in the alleged crime. The testimonies of prosecution witnesses are totally
reliable and their depositions believable. There are no major contradictions rendering their
version to be unbelievable.

29. From the material placed on record, it stands clearly established by the
prosecution witnesses, beyond reasonable doubt, that the convicts are guilty of having committed
the offences charged for. There is sufficient, clear, convincing, cogent and reliable piece of
evidence on record to this effect. The circumstances stand conclusively proved by unbroken
chain of unimpeachable testimony of the prosecution witnesses. The guilt of the convicts stands
proved beyond reasonable doubt to the hilt. It cannot be said that convicts are innocent or not
guilty or that they have been falsely implicated or that their defence is probable or that the
evidence led by the prosecution is inconsistent, unreliable, untrustworthy and unbelievable. It
cannot be said that the version narrated by the witnesses in Court is in a parrot-like manner and
hence is to be disbelieved.

30. Thus, from the material placed on record, it stands established by the
prosecution, beyond reasonable doubt, by leading clear, cogent, convincing and reliable piece of
evidence, that convicts were found in conscious and exclusive possession of 1 kg 100 grams of
charas.

31. For all the aforesaid reasons, we find no reason to interfere with the judgment
passed by the trial Court. The Court has fully appreciated the evidence placed on record by the
parties. There is no illegality, irregularity, perversity in correct and complete appreciation of the
material so placed on record by the parties. Findings cannot be said to be erroneous in any
manner. Hence, the appeals are dismissed.

Records of the Court below be immediately sent back.
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BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Irshad ...Petitioner
Versus
State of Himachal Pradesh ...Respondent

CrMMO No. 56 of 2018
Decided on: March 7, 2018

Code of Criminal Procedure, 1973- Section 311- Re-summoning and re-examination of
witnesses- Held- To recall and re-examine witnesses and that too for the limited extent of
identifying the case property cannot be termed to be an exercise for filling up a lacuna- It would
in any case though depend upon the circumstances of each case- It has been further reiterated
that a witness can be recalled and re-examined, if it is necessary for the proper adjudication of
the case. (Para-10 and 11)

Code of Criminal Procedure, 1973- Section 311- Re-summoning and re-examination of
witnesses- Further Held- That the plausible explanation in the application moved under Section
311 Cr.P.C that the contraband was required to be identified by the prosecution witnesses and
the re-examination was confined to that limited purpose, held to be justified- Further Held- that a
lacuna in prosecution is not be equated with the fallout of an oversight committed by the
prosecutor or Investigating Agency. (Para-12 and 13)

Cases referred:
Sardar Singh vs. State of Himachal Pradesh, ILR 2017 (IV) HP
Rajendra Prasad vs Narcotic Cell, (1999) 6 SCC 110

For the petitioner: Mr. Nimish Gupta, Advocate.
For the respondent: =~ Mr. Vikrant Chandel, Deputy Advocate General.

The following judgment of the Court was delivered:

Sandeep Sharma, J. (Oral)

Being aggrieved and dissatisfied with order dated 17.1.2018 passed by
learned Special Judge, Chamba, District Chamba, Himachal Pradesh, in Cr.MA No. 97/18 in
Sessions Trial No. 8/17, whereby application having been filed by the respondent-State
under Section 311 CrPC for re-summoning and re-examination of PW-1 Sanjay Kumar and
PW-2 Hoshiar Singh came to be allowed, petitioner-accused (hereinafter referred to as
‘petitioner’) has approached this Court by way of instant petition praying therein for
quashing of impugned order referred to herein above.

2. For having a bird’s eye view of the matter, necessary facts as emerge from
the record are that an application bearing Cr.MA No. 97/18 came to be filed under Section
311 CrPC on behalf of the State seeking therein permission of the court to re-summon and
re-examine PW-1 and PW-2, names whereof have been referred herein above. Averments
contained in the application i.e. annexure P-1 reveal that at the time of investigation,
Investigating Officer had initiated process for pre-trial disposal of case property in terms of
provisions contained under Section 52A of the Narcotic Drugs & Psychotropic Substances
Act (hereinafter, ‘Act’), but before said process could be completed, charge sheet came to be
filed against the accused within stipulated period. Since process initiated for pre-trial
disposal of case property was pending, necessary disposal certificate could not be issued by
competent authority and case property was also not destroyed.
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3. On 27.5.2017, PW-1 Sanjay Kumar and PW-2 Hoshiar Singh were examined
but on account of pending process of pre-trial disposal and also on account of bona fide
belief that proceedings under Section 52A of the Act had been completed and further on
account of non-availability of case property on that day, same could not be put to witnesses
named above for identification. Factum with regard to aforesaid omission on the part of the
prosecution came to the fore at the time of recording of examination of PW-6, whereafter,
application for re-examination of PW-1 and PW-2 for limited purpose of identification of
case property came to be instituted on behalf of the State.

4. Petitioner, while opposing aforesaid application disputed the averments
contained in the same and stated before the Court that application has been moved solely
with a view to fill up lacuna/omission on the part of prosecution in getting the case
property identified from PW-1 and PW-2, who happened to be members of patrolling party,
which had allegedly seized contraband from the conscious possession of the petitioner.

S. Learned trial Court taking note of aforesaid pleadings proceeded to allow the
application filed under Section 311 CrPC vide order dated 17.1.2018 and allowed the re-
examination of witnesses namely PW-1 Constable Sanjay Kumar and PW-2 Constable
Hoshiar Singh. In the aforesaid background, petitioner has approached this Court, laying
therein challenge to order dated 17.1.2018.

6. Mr. Nimish Gupta, learned counsel representing the petitioner, while inviting
attention of this Court to the provisions contained in Section 311 CrPC, made a serious
attempt to persuade this Court to agree with his contention that impugned order passed by
learned Court below is not sustainable as the same is not in conformity with the provisions
of law. While fairly conceding that in terms of Section 311 CrPC, court enjoys vast power to
summon, re-examine or recall a witness at any stage of proceedings, learned counsel
representing the petitioner contended that such power can not be exercised by a court to
permit applicant to fill up lacuna in the prosecution case. Mr. Gupta further contended that
the explanation rendered in the application for re-examination of PW-1 and PW-2 is not
plausible because factum with regard to existence of case property was very much in the
knowledge of prosecution and as such failure on its part to get the case property identified
from PW-1 and PW-2 during their examination has definitely weakened the case of
prosecution to the benefit of petitioner and as such, aforesaid omission which is/was not
bona fide could not be allowed to be corrected/rectified by the learned Court below by
ordering re-examination of aforesaid prosecution witnesses.

7. Mr. Vikrant Chandel, learned Deputy Advocate General, while refuting
aforesaid contentions put forth by the learned counsel representing the petitioner,
contended that provisions contained in Section 311 CrPC empower a Court to
summon/recall a witness at any stage of proceedings, provided same is necessary for the
proper adjudication of the case. While terming impugned order to be legal and in accordance
with law, learned Deputy Advocate General contended that re-examination of PW-1 and PW-
2, in whose presence, contraband was allegedly recovered from the conscious possession of
the petitioner would facilitate proper adjudication of the case and no prejudice would be
caused to the petitioner/accused, who will definitely be provided proper/adequate
opportunity of cross-examination. Lastly, Mr. Vikrant Chandel, learned Deputy Advocate
General contended that while exercising powers under Section 311 CrPC, paramount
consideration of court is to do justice to the case and court can examine a witness at any
stage, even if same results in filling up lacuna or loopholes. In that situation, it is a
subsidiary factor. In this regard, he placed reliance upon judgment rendered by this Court
in CrMMO No. 209 of 2017, Sardar Singh vs. State of Himachal Pradesh decided on
1.8.2017.
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8. I have heard the learned counsel for the parties and gone through the record
carefully.
9. Before adverting to the factual matrix of the case as well as arguments

advanced by the learned counsel representing the parties, this Court deems it proper to refer
to the judgment passed by this Court in CrMMO No. 209 of 2017, wherein scope and power
of the Court while exercising power under Section 311 CrPC has been elaborately dealt with.
Relevant paragraphs of the aforesaid judgment are reproduced herein below:

“10. Before ascertaining the merits of the submissions having been made by
learned counsel representing the respective parties vis-a-vis impugned order passed by
the learned trial Court, it would be profitable to take note of Section 311 Cr.P.C.,
which reads as under:-

“311. Power to summon material witness, or examine person present:-. Any Court
may, at any stage of any inquiry, trial or other proceeding under this Code,
summon any person as a witness, or examine any person in attendance, though
not summoned as a witness, or. recall and re- examine any person already
examined; and the Court shall summon and examine or recall and reexamine any
such person if his evidence appears to it to be essential to the just decision of the
case”

Bare perusal of aforesaid provision suggests that the Court may, at any time, summon
any person as a witness, or recall and re-examine any witness provided that same is
essentially required for just decision of the case, and judgments passed by Hon’ble
Apex Court in Mannan SK and others vs. State of West Bengal and another AIR 2014
SC 2950, wherein the Hon’ble Court has held as under:-

“10. The aim of every court is to discover truth. Section 311 of the Code is one of
many such provisions of the Code which strengthen the arms of a court in its
effort to ferret out the truth by procedure sanctioned by law. It is couched in very
wide terms. It empowers the court at any stage of any inquiry, trial or other
proceedings under the Code to summon any person as a witness or examine any
person in attendance, though not summoned as witness or recall and re-examine
already examined witness. The second part of the Section uses the word ‘shall’. It
says that the court shall summon and examine or recall or re-examine any such
person if his evidence appears to it to be essential to the just decision of the case.
The words ‘essential to the just decision of the case’ are the key words. The court
must form an opinion that for the just decision of the case recall or reexamination
of the witness is necessary. Since the power is wide it’s exercise has to be done
with circumspection. It is trite that wider the power greater is the responsibility on
the courts which exercise it. The exercise of this power cannot be untrammeled
and arbitrary but must be only guided by the object of arriving at a just decision of
the case. It should not cause prejudice to the accused. It should not permit the
prosecution to fill-up the lacuna. Whether recall of a witness is for filling-up of a
lacuna or it is for just decision of a case depends on facts and circumstances of
each case. In all cases it is likely to be argued that the prosecution is trying to fill-
up a lacuna because the line of demarcation is thin. It is for the court to consider
all the circumstances and decide whether the prayer for recall is genuine.”

11. Hon’ble Apex Court in Raja Ram Prasad Yadav vs. State of Bihar and
another, (2013)14 SCC 461, has held that powers under Section 311 Cr.P.C. to
summon any person or witness or examine any person already examined can be
exercised at any stage provided the same is required for just decision of the case. It
may be profitable to take note of the following paras of the judgment:-
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“14. A conspicuous reading of Section 311 Cr.P.C. would show that widest of the
powers have been invested with the Courts when it comes to the question of
summoning a witness or to recall or re-examine any witness already examined. A
reading of the provision shows that the expression “any” has been used as a pre-fix
to “court”, “inquiry”, “trial”, “other proceeding”, “person as a witness”, “person in
attendance though not summoned as a witness”, and “person already examined”.
By using the said expression “any” as a pre-fix to the various expressions
mentioned above, it is ultimately stated that all that was required to be satisfied by
the Court was only in relation to such evidence that appears to the Court to be
essential for the just decision of the case. Section 138 of the Evidence Act,
prescribed the order of examination of a witness in the Court. Order of re-
examination is also prescribed calling for such a witness so desired for such re-
examination. Therefore, a reading of Section 311 Cr.P.C. and Section 138 Evidence
Act, insofar as it comes to the question of a criminal trial, the order of re-
examination at the desire of any person under Section 138, will have to necessarily
be in consonance with the prescription contained in Section 311 Cr.P.C. It is,
therefore, imperative that the invocation of Section 311 Cr.P.C. and its application
in a particular case can be ordered by the Court, only by bearing in mind the
object and purport of the said provision, namely, for achieving a just decision of
the case as noted by us earlier. The power vested under the said provision is made
available to any Court at any stage in any inquiry or trial or other proceeding
initiated under the Code for the purpose of summoning any person as a witness or
for examining any person in attendance, even though not summoned as witness or
to recall or re-examine any person already examined. Insofar as recalling and re-
examination of any person already examined, the Court must necessarily consider
and ensure that such recall and re-examination of any person, appears in the view
of the Court to be essential for the just decision of the case. Therefore, the
paramount requirement is just decision and for that purpose the essentiality of a
person to be recalled and re-examined has to be ascertained. To put it differently,
while such a widest power is invested with the Court, it is needless to state that
exercise of such power should be made judicially and also with extreme care and
caution.

15. In this context, we also wish to make a reference to certain decisions rendered
by this Court on the interpretation of Section 311 Cr.P.C. where, this Court
highlighted as to the basic principles which are to be borne in mind, while dealing
with an application under Section 311 Cr.P.C.

15.1 In the decision reported in Jamatraj Kewalji Govani vs. State of Maharashtra
- AIR 1968 SC 178, this Court held as under in paragraph 14:-

“14. It would appear that in our criminal jurisdiction, statutory law confers a
power in absolute terms to be exercised at any stage of the trial to summon a
witness or examine one present in court or to recall a witness already
examined, and makes this the duty and obligation of the Court provided the
just decision of the case demands it. In other words, where the court exercises
the power under the second part, the inquiry cannot be whether the accused
has brought anything suddenly or unexpectedly but whether the court is right
in thinking that the new evidence is needed by it for a just decision of the case.
If the court has acted without the requirements of a just decision, the action is
open to criticism but if the court's action is supportable as being in aid of a
just decision the action cannot be regarded as exceeding the jurisdiction.”
(Emphasis added)
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15.2 In the decision reported in Mohanlal Shamji Soni vs. Union of India and
another - 1991 Suppl.(1) SCC 271, this Court again highlighted the importance of
the power to be exercised under Section 311 Cr.P.C. as under in paragraph 10:-

“10....In order to enable the court to find out the truth and render a just
decision, the salutary provisions of Section 540 of the Code (Section 311 of the
new Code) are enacted whereunder any court by exercising its discretionary
authority at any stage of enquiry, trial or other proceeding can summon any
person as a witness or examine any person in attendance though not
summoned as a witness or recall or re- examine any person in attendance
though not summoned as a witness or recall and reexamine any person
already examined who are expected to be able to throw light upon the matter
in dispute; because if judgments happen to be rendered on inchoate,
inconclusive and speculative presentation of facts, the ends of justice would be
defeated.”

15.3 In the decision in Raj Deo Sharma (II) vs. State of Bihar - 1999 (7) SCC 604,
the proposition has been reiterated as under in paragraph 9:-

“9. We may observe that the power of the court as envisaged in Section 311 of
the Code of Criminal Procedure has not been curtailed by this Court. Neither
in the decision of the five-Judge Bench in A.R. Antulay case nor in Kartar
Singh case such power has been restricted for achieving speedy trial. In other
words, even if the prosecution evidence is closed in compliance with the
directions contained in the main judgment it is still open to the prosecution to
invoke the powers of the court under Section 311 of the Code. We make it clear
that if evidence of any witness appears to the court to be essential to the just
decision of the case it is the duty of the court to summon and examine or recall
and re-examine any such person.” (Emphasis added)

15.4 In U.T. of Dadra and Nagar Haveli and Anr. vs. Fatehsinh Mohansinh

Chauhan - 2006 (7) SCC 529, the decision has been further elucidated as under in

paragraph 15:-
“15. A conspectus of authorities referred to above would show that the
principle is well settled that the exercise of power under Section 311 CrPC
should be resorted to only with the object of finding out the truth or obtaining
proper proof of such facts which lead to a just and correct decision of the case,
this being the primary duty of a criminal court. Calling a witness or re-
examining a witness already examined for the purpose of finding out the truth
in order to enable the court to arrive at a just decision of the case cannot be
dubbed as “filling in a lacuna in the prosecution case” unless the facts and
circumstances of the case make it apparent that the exercise of power by the
court would result in causing serious prejudice to the accused resulting in
miscarriage of justice.” (Emphasis supplied)

15.5 In Iddar & Ors. vs. Aabida & Anr. - AIR 2007 SC 3029, the object underlying
under Section 311 Cr.P.C., has been stated as under in paragraph 9:-

“9...27. The object underlying Section 311 of the Code is that there may not be
failure of justice on account of mistake of either party in bringing the valuable
evidence on record or leaving ambiguity in the statements of the witnesses
examined from either side. The determinative factor is whether it is essential to
the just decision of the case. The section is not limited only for the benefit of
the accused, and it will not be an improper exercise of the powers of the court
to summon a witness under the section merely because the evidence supports
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the case for the prosecution and not that of the accused. The section is a
general section which applies to all proceedings, enquiries and trials under the
Code and empowers Magistrate to issue summons to any witness at any stage
of such proceedings, trial or enquiry. In Section 311 the significant expression
that occurs is ‘at any stage of inquiry or trial or other proceeding under this
Code’. It is, however, to be borne in mind that whereas the section confers a
very wide power on the court on summoning witnesses, the discretion
conferred is to be exercised judiciously, as the wider the power the greater is
the necessity for application of judicial mind.” (Emphasis added)

15.6 In P. Sanjeeva Rao vs. State of A.P.- AIR 2012 SC 2242, the scope of Section
311 Cr.P.C. has been highlighted by making reference to an earlier decision of this
Court and also with particular reference to the case, which was dealt with in that
decision in paragraphs 20 and 23, which are as under:-

“20. Grant of fairest opportunity to the accused to prove his innocence was the
object of every fair trial, observed this Court in Hoffman Andreas v. Inspector
of Customs, Amritsar (2000) 10 SCC 430. The following passage is in this
regard apposite:

“6. ...In such circumstances, if the new counsel thought to have the
material witnesses further examined, the Court could adopt latitude and
a liberal view in the interest of justice, particularly when the court has
unbridled powers in the matter as enshrined in Section 311 of the Code.
After all the trial is basically for the prisoners and courts should afford
the opportunity to them in the fairest manner possible.”

23. We are conscious of the fact that recall of the witnesses is being directed
nearly four years after they were examined-in-chief about an incident that is
nearly seven years old. Delay takes a heavy toll on the human memory apart
from breeding cynicism about the efficacy of the judicial system to decide cases
within a reasonably foreseeable time period. To that extent the apprehension
expressed by Mr. Rawal, that the prosecution may suffer prejudice on account
of a belated recall, may not be wholly without any basis. Having said that, we
are of the opinion that on a parity of reasoning and looking to the
consequences of denial of opportunity to cross-examine the witnesses, we
would prefer to err in favour of the appellant getting an opportunity rather
than protecting the prosecution against a possible prejudice at his cost.
Fairness of the trial is a virtue that is sacrosanct in our judicial system and no
price is too heavy to protect that virtue. A possible prejudice to prosecution is
not even a price, leave alone one that would justify denial of a fair opportunity
to the accused to defend himself.” (Emphasis in original)

15.7 In a recent decision of this Court in Sheikh Jumman vs. State of Maharashtra
- (2012) 9 SCALE 18, the above referred to decisions were followed.

16. Again in an unreported decision rendered by this Court dated 08.05.2013
in Natasha Singh vs. CBI (State) — Criminal Appeal No.709 of 2013, where one
of us was a party, various other decisions of this Court were referred to and
the position has been stated as under in paragraphs 15 and 16:

“15. The scope and object of the provision is to enable the Court to
determine the truth and to render a just decision after discovering all
relevant facts and obtaining proper proof of such facts, to arrive at a just
decision of the case. Power must be exercised judiciously and not
capriciously or arbitrarily, as any improper or capricious exercise of such
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power may lead to undesirable results. An application under Section 311
Cr.P.C. must not be allowed only to fill up a lacuna in the case of the
prosecution, or of the defence, or to the disadvantage of the accused, or
to cause serious prejudice to the defence of the accused, or to give an
unfair advantage to the opposite party. Further the additional evidence
must not be received as a disguise for retrial, or to change the nature of
the case against either of the parties. Such a power must be exercised,
provided that the evidence that is likely to be tendered by a witness, is
germane to the issue involved. An opportunity of rebuttal, however, must
be given to the other party.

The power conferred under Section 311 Cr.P.C. must, therefore, be
invoked by the Court only in order to meet the ends of justice, for strong
and valid reasons, and the same must be exercised with great caution
and circumspection.

The very use of words such as ‘any Court’, ‘at any stage’, or ‘or any
enquiry’, trial or other proceedings’, ‘any person’ and ‘any such person’
clearly spells out that the provisions of this section have been expressed
in the widest possible terms, and do not limit the discretion of the Court
in any way. There is thus no escape if the fresh evidence to be obtained
is essential to the just decision of the case. The determinative factor
should, therefore, be whether the summoning/recalling of the said
witness is in fact, essential to the just decision of the case.

16. Fair trial is the main object of criminal procedure, and it is the duty
of the court to ensure that such fairness is not hampered or threatened
in any manner. Fair trial entails the interests of the accused, the victim
and of the society, and therefore, fair trial includes the grant of fair and
proper opportunities to the person concerned, and the same must be
ensured as this is a constitutional, as well as a human right. Thus,
under no circumstances can a person’s right to fair trial be jeopardized.
Adducing evidence in support of the defence is a valuable right. Denial of
such right would amount to the denial of a fair trial. Thus, it is essential
that the rules of procedure that have been designed to ensure justice are
scrupulously followed, and the court must be zealous in ensuring that
there is no breach of the same. (Vide Talab Haji Hussain v. Madhukar
Purshottam Mondkar & Anr., AIR 1958 SC 376; Zahira Habibulla H.
Sheikh & Anr. v. State of Gujarat & Ors. AIR 2004 SC 3114; Zahira
Habibullah Sheikh & Anr. v. State of Gujarat & Ors., AIR 2006 SC 1367;
Kalyani Baskar (Mrs.) v. M.S. Sampoornam (Mrs.) (2007) 2 SCC 258;
Vijay Kumar v. State of U.P. & Anr., (2011) 8 SCC 136; and Sudevanand
v. State through C.B.I. (2012) 3 SCC 387.)”

17. From a conspectus consideration of the above decisions, while dealing with an
application under Section 311 Cr.P.C. read along with Section 138 of the Evidence
Act, we feel the following principles will have to be borne in mind by the Courts:

a) Whether the Court is right in thinking that the new evidence is needed by
it? Whether the evidence sought to be led in under Section 311 is noted by
the Court for a just decision of a case?

b) The exercise of the widest discretionary power under Section 311 Cr.P.C.
should ensure that the judgment should not be rendered on inchoate,
inconclusive and speculative presentation of facts, as thereby the ends of
justice would be defeated.
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c) If evidence of any witness appears to the Court to be essential to the just
decision of the case, it is the power of the Court to summon and examine or
recall and reexamine any such person.

d) The exercise of power under Section 311 Cr.P.C. should be resorted to
only with the object of finding out the truth or obtaining proper proof for
such facts, which will lead to a just and correct decision of the case.

e) The exercise of the said power cannot be dubbed as filling in a lacuna in a
prosecution case, unless the facts and circumstances of the case make it
apparent that the exercise of power by the Court would result in causing
serious prejudice to the accused, resulting in miscarriage of justice.

f) The wide discretionary power should be exercised judiciously and not
arbitrarily.

g) The Court must satisfy itself that it was in every respect essential to
examine such a witness or to recall him for further examination in order to
arrive at a just decision of the case.

h) The object of Section 311 Cr.P.C. simultaneously imposes a duty on the
Court to determine the truth and to render a just decision.

i) The Court arrives at the conclusion that additional evidence is necessary,
not because it would be impossible to pronounce the judgment without it,
but because there would be a failure of justice without such evidence being
considered.

j) Exigency of the situation, fair play and good sense should be the safe
guard, while exercising the discretion. The Court should bear in mind that
no party in a trial can be foreclosed from correcting errors and that if proper
evidence was not adduced or a relevant material was not brought on record
due to any inadvertence, the Court should be magnanimous in permitting
such mistakes to be rectified.

k) The Court should be conscious of the position that after all the trial is
basically for the prisoners and the Court should afford an opportunity to
them in the fairest manner possible. In that parity of reasoning, it would be
safe to err in favour of the accused getting an opportunity rather than
protecting the prosecution against possible prejudice at the cost of the
accused. The Court should bear in mind that improper or capricious exercise
of such a discretionary power, may lead to undesirable results.

1) The additional evidence must not be received as a disguise or to change the
nature of the case against any of the party.

m) The power must be exercised keeping in mind that the evidence that is
likely to be tendered, would be germane to the issue involved and also
ensure that an opportunity of rebuttal is given to the other party.

n) The power under Section 311 Cr.P.C. must therefore, be invoked by the
Court only in order to meet the ends of justice for strong and valid reasons
and the same must be exercised with care, caution and circumspection. The
Court should bear in mind that fair trial entails the interest of the accused,
the victim and the society and, therefore, the grant of fair and proper
opportunities to the persons concerned, must be ensured being a
constitutional goal, as well as a human right.”

12. Hon'’ble Apex Court in Zahira Habibullah Sheikh (5) and another vs. State of
Gujarat and others (2006)3 SCC 374 has held as under:-
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“27. The object underlying Section 311 of the Code is that there may not be
failure of justice on account of mistake of either party in bringing the valuable
evidence on record or leaving ambiguity in the statements of the witnesses
examined from either side. The determinative factor is whether it is essential to
the just decision of the case. The section is not limited only for the benefit of the
accused, and it will not be an improper exercise of the powers of the Court to
summon a witness under the Section merely because the evidence supports the
case for the prosecution and not that of the accused. The section is a general
section which applies to all proceedings, enquiries and trials under the Code and
empowers Magistrate to issue summons to any witness at any stage of such
proceedings, trial or enquiry. In Section 311 the significant expression that
occurs is "at any stage of inquiry or trial or other proceeding under this Code". It
is, however, to be borne in mind that whereas the section confers a very wide
power on the Court on summoning witnesses, the discretion conferred is to be
exercised judiciously, as the wider the power the greater is the necessity for
application of judicial mind.

28. As indicated above, the Section is wholly discretionary. The second part of it
imposes upon the Magistrate an obligation: it is, that the Court shall summon
and examine all persons whose evidence appears to be essential to the just
decision of the case. It is a cardinal rule in the law of evidence that the best
available evidence should be brought before the Court. Sections 60, 64 and 91 of
the Indian Evidence Act, 1872 (in short, 'Evidence Act') are based on this rule.
The Court is not empowered under the provisions of the Code to compel either
the prosecution or the defence to examine any particular witness or witnesses on
their side. This must be left to the parties. But in weighing the evidence, the
Court can take note of the fact that the best available evidence has not been
given, and can draw an adverse inference. The Court will often have to depend
on intercepted allegations made by the parties, or on inconclusive inference from
facts elicited in the evidence. In such cases, the Court has to act under the
second part of the section. Sometimes the examination of witnesses as directed
by the Court may result in what is thought to be "filling of loopholes". That is
purely a subsidiary factor and cannot be taken into account. Whether the new
evidence is essential or not must of course depend on the facts of each case, and
has to be determined by the Presiding Judge.

29. The object of the Section 311 is to bring on record evidence not only from the
point of view of the accused and the prosecution but also from the point of view
of the orderly society. If a witness called by Court gives evidence against the
complainant he should be allowed an opportunity to cross- examine. The right to
cross-examine a witness who is called by a Court arises not under the provision
of Section 311, but under the Evidence Act which gives a party the right to
cross- examine a witness who is not his own witness. Since a witness summoned
by the Court could not be termed a witness of any particular party, the Court
should give the right of cross- examination to the complainant. These aspects
were highlighted in Jamat Raj Kewalji Govani v. State of Maharashtra, (AIR 1968
SC 178).

30. Right from the inception of the judicial system it has been accepted that
discovery, vindication and establishment of truth are the main purposes
underlying existence of Courts of justice. The operative principles for a fair trial
permeate the common law in both civil and criminal contexts. Application of
these principles involves a delicate judicial balancing of competing interests in a
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criminal trial, the interests of the accused and the public and to a great extent
that of the victim have to be weighed not losing sight of the public interest
involved in the prosecution of persons who commit offences.

13. In the judgments referred above, the Hon'ble Apex Court has specifically observed
that the words "essential to the just decision of the case" are key words and in this
regard, the court must form an opinion that for the just decision of the case, whether
it is necessary to recall or examine the witness or not.”

10. It is quite apparent from the aforesaid exposition of law rendered by this
Court, which is squarely based upon the judgment passed by Hon'ble Apex Court, that court
enjoys vast power of summoning or recalling any witness at any stage of proceedings, if
his/her evidence appears to be essential for just decision of the case. No doubt, it has been
cautioned by Hon'ble Apex Court repeatedly that the Courts below should be more careful
and cautious while exercising power under Section 311 CrPC but it can always summon,
recall or reexamine any witness at any stage, provided his/her statement is necessary for
proper adjudication of the case. It is well settled that wider the power, greater the
responsibility upon the Court which exercises such power and exercise of such power can
not be untrammeled and arbitrary rather, same must be guided by the object of arriving at a
just decision of case.

11. In the case at hand, stand has been taken by the learned counsel
representing the petitioner that re-examination of PW-1 and PW-2 would amount to filling
up of lacuna, but this Court, after having carefully perused averments contained in the
application, which have not been seriously disputed by the accused, is not inclined to agree
with the aforesaid contention of the learned counsel representing the petitioner. Hon'ble
Apex Court in the judgment relied upon by this Court in the judgment of this court (supra),
has categorically held that whether recall of a witness is for filling up a lacuna or for its just
decision, depends upon the given circumstances of each case. Undisputedly, in the case at
hand, factum with regard to existence of case property came to the notice of the prosecution
during examination of PW-6 ASI Surinder Kumar, immediately whereafter, application under
Section 311 CrPC came to be moved at the behest of prosecution. Prosecution sought re-
examination of PW-1 Constable Sanjay Kumar and PW-2 Constable Hoshiar Singh for the
limited purpose of getting the case property identified since both the above named witnesses
were members of patrolling party, in whose presence, alleged contraband was recovered
from the exclusive and conscious possession of the petitioner.

12. There appears to be plausible explanation rendered in the application by the
prosecution qua the failure on its part to get the contraband identified at the time of
examination of aforesaid witnesses. Explanation rendered on record by the prosecution, as
has been taken note above, has been further corroborated with the version put forth by PW-
10 ASI Ajit Singh. True it is that the case property was not shown to PW-1 and PW-2 during
their examination before the Court, but taking note of the fact that the case property
allegedly was recovered from the conscious possession of the petitioner in the presence of
aforesaid witnesses, prayer for re-examination of these witnesses that too for limited
purpose of identifying the case property, appears to be justified.

13. Hon'ble Apex Court in Rajendra Prasad vs Narcotic Cell, (1999) 6 SCC 110,
which has also been taken note by learned Court below, has categorically held that a lacuna
in prosecution is not to be equated with the fallout of an oversight committed by a public
prosecutor during trial, either in producing relevant materials or in eliciting relevant
answers from witnesses. Corollary of such lapses or mistakes during conducting the case
can not be understood to be lacuna, which a court can not fill up. In the judgment referred
herein above, it has been further held by Hon'ble Apex Court that lacuna in prosecution
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must be understood as ‘nherent weakness’ or ‘latent wedge’ in the matrix of the
prosecution. It has been further categorically held that if proper evidence was not adduced
or relevant material was not brought on record due to any inadvertence, the court should be
magnanimous in permitting such mistakes to be rectified. After all, function of the criminal
Court is administration of criminal justice and not to count errors committed by the parties
or to find out and declare who among the parties performed better.

14. In the case at hand, as has been rightly taken note of by learned Court
below, names of witnesses were already known to both the parties and they were fully aware
of the fact that evidence could not led to prove that case property was recovered from
exclusive and conscious possession of petitioner in their presence as such, prayer made by
prosecution for re-examination of PW-1 and PW-2 can not be said to be unreasonable.

15. Leaving everything aside, bare perusal of Section 311 CrPC suggests that
Section 311 CrPC has two parts; first part reserves a right to the parties to move an
appropriate application for recalling and re-examination of the witnesses at any stage but,
definitely the second part is mandatory that casts a duty upon the Court to summon, re-
examine or recall a witness at any stage, if his/her evidence appears to be essential for just
decision of the case, because underlying object of Section 311 CrPC is to ensure that there is
no failure of justice on account of mistake of either of the parties in bringing valuable piece
of evidence on record or leaving ambiguity in the statements of witnesses examined from
either of the sides.

16. Another argument advanced by the learned counsel representing the
petitioner with regard to delay in moving the application also deserves outright rejection
because application at hand came to be filed immediately after factum with regard to non-
disposal of case property came to the notice of prosecution during examination of ASI
Surinder Kumar, PW-6. Otherwise also, aforesaid argument can not be accepted in the teeth
of wide powers conferred upon the courts under Section 311 CrPC, to summon a witness at
any stage of inquiry, trial or other proceedings under CrPC. Moreover, in the case at hand,
evidence of prosecution is not yet closed as emerges from the impugned order, rather,
remaining witnesses have been ordered to be examined by the learned Court below
alongwith PW-1 and PW-2, on the date fixed by it.

17. In the aforesaid background, this Court finds no reason to interfere with the
well reasoned order recorded by the learned Court below, which otherwise appears to be in
conformity with the provisions contained under Section 311 CrPC as well as law laid down
by the Hon'ble Apex Court followed by this Hon'ble Court from time to time, and as such,
same deserves to be upheld.

18. Consequently, in view of the detailed discussion above, present petition is
dismissed. Impugned order passed by learned Court below is upheld. Pending applications,
if any, are disposed of.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Smt. Santosh Kumari .. Petitioner.
Vs.
State of H.P. and others ... Respondents.

CWP(T) No.: 4903 of 2008
Date of Decision: 08.03.2018
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Constitution of India, 1950- Article 226- Service Matter- Appointment- Appointment denied
to the petitioner despite having secured highest marks on the ground that she was disqualified to
be appointed as an Anganwadi worker, since, her husband was in Government service- Held-
that if such a disqualification is not provided under the guidelines, a mere policy decision taken
by the Government in this behalf, expressly not contained in the guidelines, will not be sufficient
to oust the petitioner from appointment as an Anganwadi worker- The appointment of the
respondent set aside- petition allowed. (Para-5 and 6)

For the petitioner: Mr. Pawan Gautam, Advocate.

For the respondents: Mr. Desh Raj Thakur, Additional Advocate General, with
Mr. Kamal Kant Chandel, Deputy Advocate General, for
respondents No. 1 and 2.
None for respondent No. 3.

The following judgment of the Court was delivered:

Ajay Mohan Goel, Judge (Oral) :

By way of this writ petition, the petitioner has challenged the appointment of
respondent No. 3 as Anganwadi Worker at Anganwadi Centre, Churru, which appointment took
place in the year 1997, on the ground that the candidature of the petitioner was wrongly rejected
by the respondent-State, despite the fact that she was found to be more meritorious.

2. Though respondent No. 3 stands duly served and is duly represented by the
learned counsel, whose name is duly reflected in the cause list, however, none has appeared for
the said respondent, therefore, she is proceeded against ex parte. Reply filed by the said
respondent is on record and the same has been perused by the Court alongwith the reply filed by
the respondent-State as well as the supplementary affidavit subsequently filed by the State.

3. It is not in dispute that in the selection process which was undertaken by the
respondent-State for appointing an Anganwadi Wroker for Anganwadi Centre at Churru, the
present petitioner was found to be the more meritorious out of the candidates, who appeared in
the interview. Details of the interview stand appended alongwith the reply filed by respondents
No. 1 and 2, which are quoted hereinbelow:

“Details of interview for the post of Anganwadi Worker under ICDS Project, Amb

Gram Panchayat Churru Anganwadi Centre Churru

Sr. No. Name of the candidate D.O.B. Edu Ql. Whether any member of Edu. Exp. GK Total
Remarks

Family is in Govt./Semi
Govt. service

1. 2, 3. 4. S. 6. 7. 8 9 10
1. Santosh Kumari, w/o Sh. Gian Singh VPO 12.2.71 10t 373/700 Yes
5.3 8 7 20.3 Experience for working in Shivalik Sewa Mandal Churru but the

husband is working as Patwari.

2. Shobha Devi w/o
Dharam Pal

VPO Churru 13.06.60 10th 447/900 No 4.9 - 5 99 IRDP,
No family member

in govt. service. Member of

ward panch. If selected she

will resign as per undertaking.
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3. Saroj Devi D/o Nanak
Chand VPO Churru 11.4.78 10th356/700 No 5.0 - 4 9.0 Underage.

4. Rekha DhimanD/o
Jagdish Lal VPO Churru 26.8.77 10+2 Absent

5. Sona Devi D/o Paras
Ram V.P.O. Churru 23.4.72 10th Absent

Sd/- Sd/- Sd/-
C.D.P.O Amb T.W.O. Amb S.D.O. (c) Amb”
4. This document so filed by the State is self speaking that the total marks which

were obtained by the present petitioner in the interview were 20.3, whereas the selected candidate
only got 9.9. marks in the process. Despite this, respondent-State did not offer appointment to
the petitioner on the ground that the petitioner was disqualified as her husband was in
Government service. This is also evident from the reply so filed on the affidavit of Director, Social
& Women’s Welfare, H.P. dated 27th April, 1998.

S. Respondent-State had framed guidelines which governs the
appointment/engagement of Anganwari Workers/Helpers. The Policy which was invogue at the
time when the interviews took place and appointment was made, is on record. A perusal of the
said guidelines demonstrates that there was no embargo in the same, which rendered a candidate
ineligible to be considered for being appointed as Anganwadi Worker, if her husband was in
Government service. Though in subsequent guidelines issued by the Government, a rider stood
incorporated with regard to annual income of the applying candidate, but in the said guidelines in
issue, there was no such embargo also. The contention of learned Additional Advocate General
that though admittedly there was no such embargo in the guidelines which was invogue at the
relevant time, but earlier in the year 1989 such a Policy decision stood taken by the Government,
in my considered view does not help the cause of the State, because until and unless such a
condition was expressly contained in the guidelines, it could not have been read into the
guidelines so as to oust the candidate.

6. In view of above discussion, this writ petition is allowed. The act of respondent-
authority of rejecting the candidature of the petitioner for being appointed as Anganwadi Worker
at Anganwadi Centre, Churru, on the ground that her husband was a Government servant, is
quashed and set aside. It goes without saying that in view of the findings so returned by this
Court, the appointment offered by the respondent-State to the private respondent is also rendered
bad in law. Accordingly, State is ordered to offer appointment to the petitioner forthwith. She
shall be entitled for seniority as from the date, the respondent No. 3 was engaged as Anganwadi
Worker, however, as far as back wages are concerned, in my considered view, interest of justice
will be served in case the petitioner is monetarily compensated by the State by paying a lump
sum amount of Rs.25000/-. Though this Court has held that the appointment offered to the
private respondent is bad in law, in view of the decision so given by this Court, however, in case
the respondent-State intends to protect the appointment offered to the private respondent, it can
do so.

Petition stands disposed of in above terms, so also miscellaneous application(s), if
any. No order as to costs.
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BEFORE HON'BLE MR. JUSTICE VIVEK SINGH THAKUR, J.

Chinta Devi ...Petitioner.
Versus
The Director of Estates (Regions) and another  ...Respondents.

CWP No. 10992 of 2011
Decided on: 09.03.2018

Constitution of India, 1950- Article 226- Deceased employee died in an accident while serving
as accountant in the office of the respondent- Petitioner, wife applied for appointment on
compassionate ground- the application was rejected- Held - that the order of rejecting application
is non-speaking and uninformed order- It does not reveal that the scheme contained in the office
memorandum dated 9th October, 1998 for determination and availability of vacancies for such
decision was adhered to or not- non-speaking and uninformed decision smacks mala fide and
arbitrariness- petition was allowed and the communication rejecting the claim of the petitioner
quashed- respondents were directed to reconsider the claim of the petitioner in the light of the
aforementioned office memorandum. (Para-8, 14 and 15)

For the petitioner: Mr. Kulbhushan Khajuria, Advocate, vice Mr. Jitender P. Ranote,
Advocate.
For the respondents: Mr. Shashi Shirshoo, Central Government Standing Counsel.

The following judgment of the Court was delivered:

Vivek Singh Thakur, Judge. (Oral)

It is undisputed that petitioner is wife of a deceased employee of respondents,
who expired on 2nd July, 2006 in an accident while serving as Accountant in the office of
respondent No. 2. After his death, petitioner, who is a matriculate, had applied for
compassionate appointment with the respondents vide application, dated 14th August, 2006
(Annexure P-6) with request to consider her case for appointment at her native place, i.e. Shimla,
being a single lady. Her request was rejected by the respondents and vide communication, dated
26th December, 2006 (Annexure P-8), it was conveyed that her application for appointment as
Lower Division Clerk on compassionate grounds was considered but could not be acceded to.
She had re-submitted request for compassionate appointment vide application, dated 11th
December, 2008 (Annexure P-7).

2. A legal notice was also issued to the respondents through an Advocate requesting
for compassionate appointment and also for assigning reasons for denying the appointment to the
petitioner on compassionate grounds. Respondents never responded to the said notice
whereupon the present petition stands filed.

3. It is evident from perusal of communication, dated 27th January, 2009 (Annexure
P-9) sent by Assistant Estate Manager, Nagpur to Assistant Director of Estates (Regions), New
Delhi, in continuation to representation of petitioner, dated 11th December, 2008, that it was
recommended that petitioner could be accommodated against the post of LDC lying vacant in that
office with effect from 21st April, 2008 and question of obtaining approval from Screening
Committee did not arise if she was recommended against the above vacancy as per DoPT O.M.
No. 14014/6/94-Estt (D), dated 9th October, 1998.

4. Petitioner has also placed on record office memorandum, dated 9th October, 1998
(Annexure P-11) issued by Ministry of Personnel, Public Grievances and Pension (Department of
Personnel and Training), whereby revised 'Scheme' for compassionate appointment under the
Central Government has been circulated. The object of this scheme is to grant appointment on
compassionate grounds, to a dependent family member of a Government servant dying in harness
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or retiring on medical grounds, thereby leaving his family in penury and without any means of
livelihood, to relieve the family of the Government servant concerned from financial destitution
and to help it get over the emergency.

S. As per clause 2 of the Scheme, spouse also falls in category of dependent family
member of a Government servant who dies while in service. 'Determination/ Availability of
Vacancies' for compassionate appointment has been provided under a separate Head, relevant
portion of which reads as under:

“a) Appointment on compassionate grounds should be made only on
regular basis and that too only if regular vacancies meant for that
purpose are available.

XXX XXX XXX

(e} Employment under the scheme is not confined to the
Ministry/Department/Office in which deceased/medically retired
Government servant had been working. Such an appointment can be
given anywhere under the Government of India depending on
availability of a suitable vacancy meant for the pui ...... ate
appointment.

(f) If sufficient vacancies are not available in any particular office
accommodate the persons in the waiting list for compassionate
appointment, it is open to the administrative
Ministry/Department/Office to take up the matter with other
Ministries/Departments/ offices of the Government of India to provide at
an early date appointment on compassionate grounds to those in the
waiting list.”

(Emphasis added)

6. In reply to the petition, it has been averred that to assign the vacancy for
compassionate appointment in small departments, like the respondent-department, direct
vacancies in group C and D posts, arising each year for three or more preceding years, are to be
taken into consideration and 5% of vacancies with reference to the grand total of vacancies of
such years is to be allocated for compassionate appointment and it would be subject to condition
that no compassionate appointment was/has been made by the department for three years or the
number of years taken over and above three years for locating vacancy under 5% quota for
compassionate appointment.

7. According to respondents, husband of petitioner had died on 2nd July, 2006 and
though, the vacancy in the department had arisen on 21st April, 2008, but locating the same for
compassionate appointment of the petitioner would have amounted to allocation of 100%
vacancies to the compassionate appointment and, therefore claim of petitioner for compassionate
appointment was not acceded to.

8. Office memorandum, dated 9th October, 2006, (Annexure - I) issued in
continuation to circular, dated 9th October, 1998 has also been placed on record by respondents,
which provides as under:

“The undersigned is directed to invite attention to this Department's O.M.
No. 14014//6/94-Estt. (D) dated the 9th October, 1998, as amended from
time to time containing the Scheme for Compassionate Appointment. Para
7 (b) of this O.M. provides that compassionate appointment can be made
upto a maximum of 5% of vacancies under Direct Recruitment quota in
any Group 'C’' or ‘D’ post.

2. Pursuant to a demand raised by the Staff Side in the Standing
Committee of the National Council (JCM) for review of the compassionate
appointment policy, instructions have been issued vide O.M. No.
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14014/3/2005-Estt. (D) dated the 14th June, 2006 prescribing a certain
method of calculation of vacancies under 5% quota for compassionate
appointment. The provisions of the O.M. dated 14t June, 2006 have
sought to enable the Ministries to locate vacancies under 5% quota, in
order to absorb the most deserving cases.

3.The Scheme has been further examined, keeping in view the problem of
non-availability of vacancies within the prescribed limit of 5% of Direct
Recruitment vacancies within the prescribed limit of 5% of Direct
Recruitment vacancies in Group 'C' and 'D' posts (excluding technical
posts), persisting in the small Ministries/ Departments, even after issue of
this Department's O.M. dated 14th June, 2006. It may happen that small
Ministries/Departments may not be able to make a single compassionate
appointment for a number of yeas due to non-availability of adequate
direct recruitment vacancies in Group 'C' and 'D' posts arising in a year.
Thus, this Department's O.M. dated 14th June, 2006 providing for a
relaxed method for determination of vacancies under 5% quota, may not
actually provide any relief to such small Ministries/Departments.

4. Accordingly, it has been decided that the small Ministries/Departments
may apply a more liberalized method of calculation of vacancies under 5%
quota for compassionate appointment. The small Ministries/Departments,
for the purpose of these instructions, are defined as organization where no
vacancy for compassionate appointment could be located under 5% quota
for the last three years. Such small Ministries/ Departments may add up
to the total of DR vacancies in Group 'C’' and 'D' posts (excluding technical
posts) arising in each year for 3 or more preceding years and calculate 5%
of vacancies with reference to the grand total of vacancies of such years,
for locating one vacancy for compassionate appointment. This is subject
to the condition that no compassionate appointment was/has been made
by the Ministries/ Departments during 3 years or number of years taken
over and above 3 years for locating one vacancy under 5% quota.

5. The instructions contained in the O.M. No. 14014/6/94-Estt. (D) dated 9t
October, 1998, as amended from time to time, stand modified to the extent
mentioned above.

6. The above decision may be brought to the notice of all concerned for
information, guidance and necessary action.

7. Hindi version will follow.”

9. As clarified in memorandum, dated 9t October, 2006, this clarificatory office
memorandum has been issued enabling the Ministries/Departments to extend the benefit of
compassionate appointment in order to absorb the most deserving cases. It has been clarified in
the said office memorandum that keeping in view the problem of non-availability of vacancies
within the prescribed limit of 5% of Direct Recruitment vacancies in Group 'C' and 'D' posts
persisting in small Ministries/ Departments, it may happen that such Ministries/ Departments
may not be able to make a single compassionate appointment for number of years due to non-
availability of adequate direct recruitment vacancies in Group 'C' and 'D' posts arising in a year
and, therefore, method for determining vacancies under 5% quota, which was already relaxed
vide office memorandum, dated 14th June, 2006, has further been liberalized by providing a
method of calculation of vacancies under 5% quota for compassionate appointment by stating
that the small Ministries/Departments, for the purpose of these instructions, are defined as
organizations where no vacancy for compassionate appointment could be located under 5% quota
for the last three years and such small Ministries/ Departments may add up the total of DR
vacancies in Group 'C' and 'D' posts (excluding technical posts) arising each year for three or
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more preceding years for calculating 5% of vacancies with reference to the grand total of
vacancies of such years for locating one vacancy for compassionate appointment.

10. The aforesaid clarification is also to be read with clause (e) of
Determination/Availability of Vacancies contained in the Scheme for Compassionate Appointment
(Annnexure P-11), which provides that employment under the scheme is not confined to the
Ministry/Department/office in which deceased servant had been working, but, such an
appointment can be given anywhere under the Government of India depending on availability of
suitable vacancy meant for the purpose of compassionate appointment. Further clause (f) under
the same Head of the Scheme provides that if the sufficient vacancies are not available in any
particular office, then, to accommodate the persons in the waiting list for compassionate
appointment, it is open to the administrative Ministry/Department/Office to take up the matter
with other Ministries/Departments/ Offices of Government of India to provide, at any early date,
appointment on compassionate grounds to those in the waiting list.

11. In instant case, communication, dated 26t December, 2006 (Annexure P-8),
conveying the rejection of request of the petitioner, is subsequent to -clarification/Office
Memorandum, dated 9th October, 2006 (Annexure -I). The said communication is non-speaking
and uninformed. It does not disclose as to whether provisions of the scheme providing for
determination/availability of vacancies notified vide Office Memorandum, dated 9th October, 1998
(Annexure P-11) were adhered to or not and as to whether the liberalized method for calculating
the vacancies circulated vide Office Memorandum, dated 9th October, 2006 (Annexure - I), was
ever applied in case of the petitioner or not. Further, there was no response to the legal notice,
dated 27th August, 2011.

12. So far as plea of the respondents taken in reply to the petition is concerned, it
does not disclose that there was no vacancy available at the time of rejection of request of the
petitioner in the entire Ministry/Department. There is nothing stated about taking up matter
with other departments/Ministries, if ever taken up. The reply is also silent about the fate of the
recommendations made by the Assistant Estate Manager on 27th January, 2009 (Annexure P-9)
on arising of the vacancies in the office with effect from 21st April, 2008.

13. There is no record to reflect that case of the petitioner was ever considered in
light of the provisions of Determination/Availability of Vacancies contained in Scheme for
Compassionate Appointment.

14. Petitioner has a basic human and legal right to know the grounds and reasons for
rejection of her claim. Non-speaking and uninformed decision smacks mala fide and
arbitrariness. Arbitrariness, being anti thesis of 'Rule of Law', amounts to violation of Article 14
of the Constitution of India. Thus, impugned rejection of claim of petitioner warrants
interference.

15. In view of above discussion, present petition is allowed, communication, dated
26th December, 2006 (Annexure P-8), conveying rejection of claim of the petitioner, is quashed
and set aside with a direction to the respondents to consider the case of the petitioner afresh in
light of Office Memorandum, dated 9th October, 1998 (Annexure P-11) and all clarificatory office
memoranda issued subsequent thereto, including Office Memorandum, dated 9th October, 2006
(Annexure — I) and to decide the same, in accordance with law, within four months from today
and offer her appointment in case she is found entitled to the same.

16. Needless to say that in case petitioner is not considered to be entitled for
compassionate appointment, a speaking and reasoned order shall be passed in that regard, under
intimation to the petitioner, after providing personal hearing to her, and obviously, petitioner
shall have liberty to assail any decision adversely affecting her legal rights before competent
Court/forum, in accordance with law, if so advised.

17. The writ petition is disposed of in aforesaid terms alongwith all pending
applications, if any.
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BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Cr.MMO No. 7 of 2018 with Cr.MMO No. 76 of 2018.
Date of decision: March 09, 2018.

1. Cr.MMO No. 7 0of 2018

Rajesh Kumar Chauhan & ors. ... Petitioner.
Versus

State of Himachal Pradesh & anr. ..., Respondents.

2. Cr.MMO No. 76 of 2018

Chamanlal . Petitioner.

Versus
State of Himachal Pradesh & anr. ... Respondents.

Code of Criminal Procedure, 1973- Section 482- Quashing of FIR- Sections 341, 323, 307,
504, 506 read with Section 34 of I.P.C- Cross FIR registered by both the parties- Investigation
complete, though, challan had not been filed in the Court- parties sought quashing of the FIR-
Held- that since the parties have decided not to prosecute the cases and since the evidence is yet
to be led in the Court- there are minimal chances of the witnesses coming forward in support of
the prosecution case in view of compromise arrived at between the parties- chances of conviction
of the accused in both the case are bleak — Cases are at the initial stage and even report under
Section 173 Cr.P.C has yet not been filed to allow the criminal proceedings to continue would be
an abuse of the process of law- Consequently, FIR ordered to be quashed. (Para-7)

Cases referred:

Gian Singh Vs. State of Punjab and another, (2012) 10 Supreme Court Cases 30

Kulwinder Singh and others Vs. State of Punjab, 2007(3)RCR (Criminal) 1052

Narinder Singh and others vs. State of Punjab and another, (2014) 6 Supreme Court Cases 466

1. Cr.MMO No. 7 of 2018
For the petitioners Mr. Ashish Verma, Advocate.
For the respondents Mr. S.C. Sharma, Addl. AG with Mr. Kunal Thakur, Dy. AG, for

respondent No. 1.
Mr. Mehar Chand, Advocate, for respondent No. 2.

2. Cr.MMO No. 76 of 2018
For the petitioner Mr. Mehar Chand, Advocate.
For the respondents Mr. S.C. Sharma, Addl. AG with Mr. Kunal Thakur, Dy. AG, for

respondent No. 1.
Mr. Ashish Verma, Advocate, for respondent No. 2.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (Oral)

This judgment shall dispose of both petitions filed with a prayer to quash the two
FIRs registered in Police Station, Baijnath, District Kangra at the instance of the accused-
petitioners and respondent No. 2 (complainant) against each other. The FIR bearing No. 0100 of
2017 against the accused-petitioners in petition No. 7 of 2018 though initially was registered
under Sections 341, 323, 504, 506 read with Section 34 of the Indian penal Code, however,
during the course of investigation the case converted into under Section 307 read with Section 34
IPC. One of the accused-petitioner in petition No. 7 of 2018, namely, Rajesh Kumar Chauhan
has also registered a cross case against Chaman Lal-respondent No. 2 pertaining to the same
occurrence in Police Station, Baijnath on the same day vide FIR No. 0101 of 2017 under Sections
341, 323, 504, 506 read with Section 34 IPC.
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2. Learned Additional Advocate General has placed on record the status report. The
perusal whereof reveals that the investigation is complete and the challan though has been
prepared, however, not yet filed in the Court. Therefore, both cases are at its initial stage.

3. The parties on both sides in their statements recorded separately have stated
that the occurrence was the result of misunderstanding. Accordingly, the cases against each
other also came be to registered by them on account of such misunderstanding. They have now
realized the same and decided not to prosecute the criminal cases, they registered against each
other.

4. It is seen that an offence punishable under Section 307 read with Section 34 IPC
is not compoundable under Section 320 of the Code of Criminal Procedure. The apex Court in
Gian Singh Vs. State of Punjab and another, (2012) 10 Supreme Court Cases 30 has
however, held that the High Court in exercise of inherent powers vested in it under Section 482 of
the Code of Criminal Procedure may quash FIR/criminal proceedings in a case where the offence
allegedly committed by an accused though is not compoundable, however, in case the victim and
accused have settled the differences amicably the inherent powers of the High Court can be
pressed in service for quashing the proceedings. Such powers however can be exercised sparingly
and only in appropriate cases, having arisen out of civil, mercantile, commercial, financial,
partnership or such other transactions of like nature including matrimonial or the case relating
to dowry etc. in which the wrong basically is done to the victim. This judgment further reveals
that the compounding of offence in a case of serious nature like rape, dacoity and corruption etc.
having serious impact in the society is not permissible.

S. The Punjab and Haryana High Court in Karamvir Singh vs. State of Punjab
and another, Crl. Misc. No. M-1586 of 2013 (O&M) decided on 13.9.2013 after placing reliance
on Full Bench judgment of the same High Court in Kulwinder Singh and others Vs. State of
Punjab, 2007(3)RCR (Criminal) 1052 and also that of Apex Court in Gian Singh’s case supra
has allowed the compounding of offence in a case punishable under Sections 279, 337 and 338 of
the Indian Penal Code in the similar circumstances with the observation that since the parties
have arrived at a compromise and decided to live in peace, no useful purpose would be served by
allowing the proceedings to continue.

6. The Apex Court in Narinder Singh and others vs. State of Punjab and
another, (2014) 6 Supreme Court Cases 466 has even quashed the FIR in a case under
Section 307 of the Indian Penal Code with the following observations:

“We have gone through the FIR as well which was recorded on the basis of
statement of the complainant/victim. It gives an indication that the complainant
was attacked allegedly by the accused persons because of some previous dispute
between the parties, though nature of dispute etc. is not stated in detail. However,
a very pertinent statement appears on record viz., “respectable persons have been
trying for a compromise up till now, which could not be finalized”. This becomes an
important aspect. It appears that there have been some disputes which led to the
aforesaid purported attack by the accused on the complainant. In this context
when we find that the elders of the village, including Sarpanch, intervened in the
matter and the parties have not only buried their hatchet but have decided to live
peacefully in future, this becomes an important consideration. The evidence is yet
to be led in the Court. It has not even started. In view of compromise between
parties, there is a minimal chance of the witnesses coming forward in support of
the prosecution case. Even though nature of injuries can still be established by
producing the doctor as witness who conducted medical examination, it may
become difficult to prove as to who caused these injuries. The chances of
conviction, therefore, appear to be remote. It would, therefore, be unnecessary to
drag these proceedings. We, taking all these factors into -consideration
cumulatively, are of the opinion that the compromise between the parties be
accepted and the criminal proceedings arising out of FIR No.121 dated 14.7.2010
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registered with Police Station LOPOKE, District Amritsar Rural be quashed. We
order accordingly.”

7. Such being the legal position coupled with the factum of both parties have now
decided not to prosecute the cases, they registered against each other as per their statements
recorded separately, no useful purpose is likely to be served in case the FIRs are not quashed for
the reasons that in view of the compromise now arrived at between the parties they are not likely
to depose against each other. Therefore, chances of conviction of the accused in both cases are
bleak. The cases registered at the instance of both parties against each other are yet at its initial
stage because report under Section 173 Cr.P.C. is also not filed. Allowing the criminal
proceedings to continue in these cases would, therefore, be nothing but merely an abuse of
process of law.

8. In view of what has said hereinabove, both petitions are allowed. Consequently,
both FIRs i.e. 0100 and 0101 of 2017 registered in Police Station, Baijnath, District Kangra are
hereby quashed. The petitions stand disposed of.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Union of India ... Petitioner.
Versus
Krishan Lal & others ~  ..... Respondents.

CWP No.4737 of 2015.
Judgment reserved on: 06.03.2018.
Date of decision: 9th March,2018.

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Section 28-A of the
Land Acquisition Act, 1894- Held- The application for the re-determination of compensation
does not necessarily mean from the “first award” made by the Court and, as such, the limitation
to file the said application will run from the date of the award on the basis of which re-
determination of compensation is sought. (Para-7 to 11)

Constitution of India, 1950- Article 226 and 227- Civil Writ Petition- Section 28-A of the
Land Acquisition Act, 1894- Further Held- It is permissible for the collector to keep the
application for re-determination in abeyance if the award in question is in an appeal before the
higher Court- The Collector can keep the application under Section 28-A of the Land Acquisition
Act pending till the matter is finally decided by the High Court or Supreme Court, as the case
may be. (Para-12)

Cases referred:

Union of India and another versus Pradeep Kumari and others (1995) 2 SCC 736

Jose Antonio Cruz Dos R. Rodriguese and another versus Land Acquisition Collector and
another AIR 1997 SC 1915

State of Tripura and another versus Roopchand Das and others (2003)1 SCC 421

State of Orissa and others versus Chitrasen Bhoi (2009) 17 SCC 74

Kendriya Karamchari Sehkari Grah Nirman Samiti Limited, Noida versus State of Uttar
Pradesh and another (2009) 1 SCC 754

For the Petitioner : Mr.Shashi Shirshoo, Central Government Counsel.
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For the Respondents: Mr.Susheel Gautam, Advocate, for respondents No.1 and 3.

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge.

This writ petition takes exception to the award passed by the Collector in
exercise of his powers under Section 28-A of the Land Acquisition Act (for short ‘Act’).

2. The land of the respondents comprised in Khatauni No.1551/1762, Khasra
No. 5984 /5297, measuring 2 bighas, Khasra No. 6136/5985/5297, measuring 1 bigha and
the land comprised in Khasra No.5950/5351, measuring 6-3 bighas, situated in Mauza Fatti
Nirmand, District Kullu, H.P. was acquired by the petitioner for setting up an Army base for
defence purposes at village Averi, Tehsil Nirmand, District Kullu, H.P. On 19.03.1998, the
Collector announced the award in case No.1/98. Certain land owners whose land was
covered under the same notification filed reference petition for enhancement of the award
which eventually came to be decided by the learned District Judge, Kinnaur, on 21.02.2004
and the award was enhanced to Rs.60,000/- per bigha. Whereas, the respondents had been
paid compensation of Rs.31,500/- per bigha for ‘Bakhal Charand’ and Rs.51,000/- per
bigha for ‘Bakhal Som’. Since the land of the respondents was acquired under the same
notification and they had not sought reference, they filed applications under Section 28-A of
the Act before the Land Acquisition Collector, Anni, on 19.04.2004, however, the Collector
kept these applications in abeyance because the petitioner had preferred an appeal against
the order of the learned District Judge.

3. Upon notice to the petitioners, they filed reply wherein they raised the
question of limitation. The Land Acquisition Collector vide his award dated 16.03.2012
allowed the application filed by the respondents. It is this award that has been assailed by
the petitioner mainly on the ground that the applications preferred by the respondents
under Section 28-A were time barred and could not have been entertained, more especially
when the reference pertaining to the same notification was decided by the learned District
Judge on 22.02.2003 in Reference No.40-R/4 of 1999.

4. Respondents No.1 and 3 have filed their joint reply wherein they have
supported the impugned award by claiming that the same is strictly in accordance with law
and, therefore, needs to be upheld.

I have heard the learned counsel for the parties and have gone through the
records of the case.

S. The only question that falls for consideration is whether an application
under Section 28-A of the Act ought to have been dismissed on the ground that it was not
filed within three months from the date of reference Court first award dated 22.02.2003. To
answer this question, it would be apposite to refer to Section 28-A(1) of the Act which is
extracted hereinbelow:-

“/28A. Redetermination of the amount of compensation on the basis of
the award of the court. (1) Where in an award under this Part, the court
allows to the applicant any amount of compensation in excess of the amount
awarded by the Collector under section 11, the persons interested in all the
other land covered by the same notification under section 4, sub-section(1) and
who are also aggrieved by the award of the Collector, may, notwithstanding
that they had not made an application to the Collector under section 18, by
written application to the Collector within three months from the date of the
award of the court require that the amount of compensation payable to them
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may be re-determined on the basis of the amount of compensation awarded
by the court:

Provided that in computing the period of three months within which an
application to the Collector shall be made under this sub-section, the day on
which the award was pronounced and the time requisite for obtaining a copy
of the award shall be excluded.”

6. A perusal of above extracted portion reveals that an application under this
Section has to be filed within three months from the date of the award of the reference
Court.

7. The object underlying the enactment of this Section is to remove inequality
in the payment of compensation for the same and similar quality of land arising on account
of inarticulate and poor people not being able to take advantage of the right of reference to
the Civil Court under Section 18 of the Act. This is sought to be achieved by providing an
opportunity to all aggrieved parties whose land is covered by the same notification to seek
redeteremination once any of them has obtained order for payment of higher compensation
from the reference Court under Section 18. By construing the expression “wherein an
award under this Part” in sub-section (1) of Section 28-A to mean “wherein the first award
made by the Court under this Part”, the word first which is not found in sub-section (1) of
Section 28-A is being read therein and thereby the amplitude of the said provision would be
curtailed so as to restrict the benefit conferred by it. In the matter of construction of a
beneficent provision like the present one, it is not permissible by judicial interpretation to
read words which are not there and thereby restrict the scope of the said provision.
Therefore, the limitation for moving the application to the Collector under Section 28-A of
the Act will begin to run only from the date of the award on the basis of which
redetermination of compensation is sought and is three months from the date of the award.

8. At this stage, it shall be profitable to refer to the judgment of three Hon’ble
Judges Bench of the Hon’ble Supreme Court in Union of India and another versus
Pradeep Kumari and others (1995) 2 SCC 736 wherein it was held that the limitation
does not necessarily start from the date of the first award. The award “first” cannot be read
into Section 28-A. The relevant observations of the said decision are extracted hereinbelow:-

10. It is possible to visualise a situation where in the first award that is made
by the court after the coming into force of Section 28-A the enhancement b the
amount of compensation by the said award is not very significant for the
reason that the person who sought the reference was not able to produce
adequate evidence in support of his claim and in another reference where the
award was made by the court subsequently such evidence is produced before
the court and a much higher amount is awarded as compensation in the said
award. By restricting the benefit of Section 28-A to the first award that is
made by the court after the coming into force of Section 28-A the benefit of
higher amount of compensation on the basis of the subsequent award made
by the court would be denied "to the persons invoking Section 28-A and the
benefit of the said provision would be confined to re-determination of
compensation on the basis of lesser amount of compensation awarded under
the first award that is made after the coming into force of Section 28-A. There
is nothing in the wordings of Section 28- A to indicate that the legislature
intended to confer such a limited benefit under Section 28-A. Similarly, there
may be a situation, as in the present case, where the notification under Section
4(1) of the Act covers lands falling in different villages and a number of
references at the instance of persons having lands in different villages were
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pending in the court on the date of coming into force of Section 28-A and
awards in those references are made by the court on different dates. A person
who is entitled to apply under Section 28-A belonging to a particular village
may come to know of the first award that is made by the court after the
coming into force of Section 28-A in a reference at the instance of a person
belonging to another village, after the expiry of the period of three months from
the date of the said award but he may come to know of the subsequent award
that is made by the court in the reference at the instance of a person belonging
to the same village before the expiry of the period of three months from the
date of the said award. This is more likely to happen in the case of inarticulate
and poor people who cannot be expected to keep track of all the references
that were pending in court on the date of coming into force of Section 28-A and
may not be in a position to know, in time, about the first award that is made
by the court after the coming into force of Section 28-A. By holding that the
award referred to in Section 28-A(l) is the first award made after the coming
into force of Section 28-A, such persons would be deprived of the benefit
extended by Section 28-A. Such a construction would thus result in
perpetuating the inequality in the payment of compensation which the
legislature wanted to remove by enacting Section 28-A. The object underlying
Section 28-A would be better achieved by giving the expression "an award" in
Section 28-A its natural meaning as meaning the award that is made by the
court in Part III of the Act after the coming into force of Section 28-A. If the said
expression in Section 28-A(l) is thus construed, a person would be able to seek
re-determination of the amount of compensation payable to him provided the
following conditions are satisfied :-

(i) An award has been made by the court under Part Il after the
coming in to force of Section 28-A;

(ii) By the said award the amount of compensation in excess of the
amount awarded by the Collector under Section 11 has been allowed
to the applicant in that reference;

(iii) The person moving the application under Section 28-A is interested
in other land covered by the same notification under Section 4(1) to
which the said award relates;

(iv) The person moving the application did not make an application to
the Collector under Section 18;

(v) The application is moved within three months from the date of the
award on the basis of which the re-determination of amount of
compensation is sought; and

(vi) Only one application can be moved under Section 28-A for re-
determination of compensation by an applicant.

11. Since the cause of action for moving the application for re- determination of
compensation under Section 28-A arises from the award on the basis of which
re-determination of compensation is sought, the principle that "once the
limitation begins to run, it runs in its full course until its running is interdicted
by an order of the court” can have no application because the limitation for
moving the application under Section 28-A will begin to run only from the date
of the award on the basis of which re-determination of compensation is sought.

12.We are, therefore, unable to agree with the view expressed in Babua Ram
versus State of U.P. (1995) 2 SCC 689 and Union of India versus Karnail
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Singh(1995) 2 SCC 728 that application under Section 28-A for re-
determination of compensation can only be made on the basis of the first
award that is made after the coming into force of Section 28-A. In our opinion,
the benefit of re-determination of amount of compensation under Section 28-A
can be availed of on the basis of any one of the awards that has been made
by the court after the coming into force of Section 28-A provided the applicant
seeking such benefit makes the application under Section 28-A within the
prescribed period of three months from the making of the award on the basis
of which re-determination is sought, The first contention urged by Shri
Goswamy in support of the Review Petitions is, therefore, rejected.”

9. The ratio of the aforesaid decision was reiterated by the Hon’ble Supreme
Court in Jose Antonio Cruz Dos R. Rodriguese and another versus Land Acquisition
Collector and another AIR 1997 SC 1915 by holding that the period of limitation has to
be computed from the date of reference Court’s award on the basis of which
redetermination is sought.

10. Similar, reiteration of law can be found in the decision of the Hon’ble
Supreme Court reported in State of Tripura and another versus Roopchand Das and
others (2003)1 SCC 421 and thereafter in State of Orissa and others versus Chitrasen
Bhoi (2009) 17 SCC 74.

11. In view of the aforesaid exposition of law and further bearing in mind the
language employed in Section 28-A and the laudable interpretation put by the Hon’ble
Supreme Court in the aforesaid cases, this Court has no hesitation in holding that Section
28-A of the Act provides for making an application within three months from the date of
award on the basis of which the redetermination of the market value is sought.

12. In addition to the above, it would be noticed that the reference petition was
answered by the learned District Judge on 22.02.2003 and the respondents filed the
application under Section 28-A on 19.04.2004 which as observed above was kept in
abeyance as the petitioner had preferred appeal against the reference order. Whether such
a course was permissible for the Collector is not an issue which can be agitated by the
petitioner as the same stands authoritatively decided by the Hon’ble Supreme Court in
Kendriya Karamchari Sehkari Grah Nirman Samiti Limited, Noida versus State of
Uttar Pradesh and another (2009) 1 SCC 754 wherein it has been categorically held that
when the award of the reference Court which is relied upon by the claimant for
redetermination of the compensation is a subject matter of appeal before the High Court, the
Collector would be well within his power to keep the application under Section 28-A of the
Act pending till the matter is finally decided by the High Court or by the Hon’ble Supreme
Court, as the case may be. The relevant observations are extracted below:-

“40. It is true that once the Reference Court decides the matter and enhances
the compensation, a person who is otherwise eligible to similar relief and who
has not sought reference, may apply under Section 28-A of the Act. If the
conditions for application of the said provision have been complied with, such
person would be entitled to the same relief which has been granted to other
persons seeking reference and getting enhanced compensation. But, it is
equally true that if the Reference Court decides the matter and the State or
acquiring body challenges such enhanced amount of compensation and the
matter is pending either before the High Court or before this Court (the
Supreme Court), the Collector would be within his power or authority to keep
the application under Section 28-A of the Act pending till the matter is finally
decided by the High Court or the Supreme Court as the case may be. The
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reason being that the decision rendered by the Reference Court enhancing
compensation has not attained “finality” and is sub judice before a superior
Court. It is, in the light of the said circumstance that the State of U.P. issued
two Government Orders on 14-1-1994 and  13-6-2001.”

13. In view of the aforesaid discussion and for the reasons stated above, I find no
merit in this petition and the same is dismissed, leaving the parties to bear their own costs.
Pending application, if any, also stands disposed of.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

National Insurance Company Limited. @~ ... Appellant.
Versus
Onkar Singh & others ... Respondents.

No. 376 of 2017
Reserved on : 5th March, 2018
Decided on : 12th March, 2018

Motor Vehicles Act, 1988- Motor Accident Claims Tribunal- Insurance Company challenging
the findings returned by the Learned MACT- the driver of the offending vehicle was not holding a
valid driving licence at the time of the accident, on the ground that the Government of Nagaland
who had issued the driving licence vide notification dated 1.8.2014 had directed to surrender all
the driving licence(s) issued in booklet form after 30th October, 2009, for enabling the digitization
of the data and, for the issuance of smart cards in its plea- Held- No- It was imperative for the
insurer to have placed on record, the aforesaid notification before the learned Tribunal, moreover,
when the same had been tendered into evidence as Ex.R-4 the counsel for the insurer had not
even contested its validity or authenticity- The conclusions as arrived by the learned tribunal,
thus, held to be correct - consequently, appeal dismissed. (Para-4)

For the Appellant: Mr. Anil Tomar, Advocate.

For Respondents No. 1 to 4 : Ms. Ritika Kashav, Advocate vice Mr. H.S. Rana,
Advocate.

For Respondents No.5 & 6: Mr. L.S. Mehta, Advocate

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge.

The instant appeal stands directed against the award pronounced by the Learned
Motor Accident Claim Tribunal (II), Solan camp at Nalagarh, whereby, the learned Tribunal
adjudged compensation vis-a-vis, the LRs of deceased Laxmi Devi, who met her end, in an
accident caused, by the rash negligent driving of the offending vehicle, by one Bhupinder Singh
(respondent No.6 herein). The quantum, of, compensation amount adjudged thereunder vis-a-vis
the legal heirs of deceased Laxmi Devi, is, constituted in a sum of Rs.14,37,500/- and interest at
the rate of 9% per annum, is, levied thereon, commencing, from, the date of petition uptill its
deposit. Compensation amount has been apportioned, amongst the claimants in the hereafter
extracted manner:-

“Petitioner No.1: Rs.5,37,500/-
Petitioner No.2: Rs.3,00,000/-
Petitioner No.3: Rs.3,00,000/-
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Petitioner No.4: Rs.3,00,000/-”

Obviously indemnificatory liability thereof, has been fastened, upon the insurer/appellant herein.
The Appellant/insurer is aggrieved therefrom, hence, has instituted the instant appeal before this
Court.

2. Note-worthily the only contention raised by the learned counsel for the
appellant/insurer, is only, for reversing the findings rendered by the learned Tribunal, vis-a-vis
issue No.4, appertaining to the driver of the offending vehicle, holding a valid and effective driving
licence, to, at the time contemporaneous to the accident, hence drive it, (I) given theirs rather
wanting in force, besides substance nor being supported, by any tangible evidence, of, any
creditworthiness, (ii) hence, he further contends, that the findings recorded upon issue No.4, by
the learned tribunal, warrant interference by this Court.

3. To support his submission, the learned counsel appearing for the appellant has
averred in paragraph No.2 of the grounds of appeal (i) that with the government of Nagaland,
wherefrom whose jurisdiction the contentious driving licence, held, by the driver of the offending
vehicle, stands issued, having issued a notification No. TC-23/MV/2007[PT-1] of 1.8.2014, (ii)
whereby all driving licence(s), issued in booklet form, after 30th October, 2009, warranting holders
thereof, to report to the office(s) concerned, wherefrom, they stood issued, for enabling digitization
of the data, and, for their issuance in smart card form. (iii) AND with the date for completion of
the aforesaid processes, being mandated therein, to be, before 1st December, 2014. (iv) Besides
with the driving licence, held, by the driver of the offending vehicle, being issued after 30th
October, 2009, hence, enjoined compliance, with the mandate, of, the afore-referred notification,
(v) whereas, compliance thereof standing evidently, not meted, by the driver of the offending
vehicle, thereupon, no reliance was imputable vis-a-vis Ex.R4.

4. For the aforesaid submission to carry weight and vigour, it was imperative for the
counsel, for the insurer, to place on record, the aforesaid notification before the learned Tribunal
concerned, (I) conspicuously given, upon its standing adduced, in evidence, therebefore, and, its
nullificatory applicability upon Ex. R-4, yet being omitted to be discerned besides adjudicated
upon, by the learned Tribunal, (ii) would thereupon, render enabled this Court, to conclude of
their occurring palpable discardings, by the learned Tribunal concerned, vis-a-vis the impact of
the aforestated notification, upon the validity of Ex. R-4, (iii) hence, the award under challenge
before this Court, for apposite discardings of germane material, appertaining to the validity of Ex.
R-4, when, hence rendered the latter exhibit to enjoy no force, (iv) thereon any imputation of any
validity thereon, by the learned Tribunal rather vested jurisdiction in this Court, to reverse the
findings recorded upon apposite issue No.4, by the learned Tribunal. However, a close perusal of
the record, as requisitioned from the learned Tribunal concerned, makes disclosures, of the
counsel for the respondent No.6 herein, tendering into evidence Ex.R-4, and, at the time of Ex. R-
4 being tendered into evidence, the counsel for the insurer, did not contest its validity or
authenticity nor he subsequent thereto tendered into evidence, the aforestated notification, (v) for,
espousing that given its mandate being visibly infracted, thereupon, Ex. R-4 not enjoying any
force, (vi) the aforesaid omission is grave and obviously disables, the insurer/appellant, to urge
before this Court through its counsel, that the aforesaid notification, despite, being tendered into
evidence its import besides evdentiary worth remained unassessed nor also he is enabled, to
urge, that there occurs any perversity or absurdity, in the impugned award, (vii) arising from
gross mis-appreciation of evidence, impinging upon the creditworthiness, of, Ex. R-4. (viii) More
so, when the validity of Ex. R-4, remained uncontested at the time of its standing tendered
besides exhibition marks, being endorsed thereon. Consequently, any reliance herebefore by the
Appellant, upon, the aforesaid notification, dehors, its non adduction into evidence before the
learned tribunal, for assessing its impact upon the validity of Ex. R-4, is of no worth, rather given
the lack of any contest by the counsel, for the insurance company, before, the learned tribunal
vis-a-vis Ex. R4, conspicuously at the time of its tendering besides exhibition marks being
endorsed thereon, contrarily, renders Ex. R-4 to enjoy legal force, of, the fullest legal vigour.
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5. The above discussion unfolds the fact that the conclusions as arrived by the
learned tribunal are based upon a proper and mature appreciation of the relevant evidence on
record. While rendering the findings, the learned tribunal has not excluded germane and
apposite material from consideration.

6. For the foregoing reasons, there is no merit in the instant appeal and it is
accordingly dismissed. The impugned award is maintained and affirmed. All pending applications
also stand disposed of. Records be sent back forthwith.

BEFORE HON'BLE MR. JUSTICE CHANDER BHUSAN BAROWALIA, J.

R.D. Sharma . Petitioner
Versus
V.K. Chaudhary and another ... Respondents

Cr.MMO No. 265 of 2017
Reserved on: 08.03.2018
Decided on: 12.03.2018

Code of Criminal Procedure, 1973- Section 482- Sections 23 & 25, read with Section 28 of
Pre-conception and Pre-natal Diagnostic Techniques (Prohibition of Sex Selection) Act,
1994 (PC and PNDT Act )- Sections120-B & 201 of Indian Penal Code, 1860—Petitioner-Doctor
seeking quashing of the complaint filed under the aforesaid provision- Held- that from the
statement of the victim it was clear that when she was three month pregnant her husband and
mother-in-law had forcibly got conducted a sex determination test- Statement of the victim
coupled with other evidence on record show that there is prima facie case against the petitioner-
it cannot be also said that chances of ultimate conviction of the petitioner are bleak, thus, held
that petitioner was prima facie culpable- Accordingly, petition dismissed- parties directed to
appear before the learned Trial Court. (Para-9 to 12)

Cases referred:
Bobbili Ramakrishna Raja Yadad and others vs. State of Andhra Pradesh, (2016) 3 SCC 309
Parbatbhai Aahir vs. State of Gujarat, (2017) 9 SCC 641

For the petitioner: Mr. Ramakant Sharma, Sr. Advocate with Mr. Basant Thakur,
Advocate.
For the respondents: Mr. Ashwani Sharma, Additional Advocate General.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge

The present petition, under Section 482 of the Code of Criminal Procedure, is
maintained by the petitioner for quashing the complaint filed by the complainant, under Sections
23 & 25, read with Section 28 of Pre-conception and Pre-natal Diagnostic Techniques (Prohibition
of Sex Selection) Act, 1994 (hereinafter to be called as “PC and PNDT Act, 1994) and Sections
120-B & 201 of Indian Penal Code, being complaint No. 34-3 of 2015, as well as order dated
05.05.2017, passed by learned Judicial Magistrate 1st Class, Court No. 2, Ghumarwin, District
Bilaspur, H.P., whereby the charge, under Section 23 of the PC and PNDT Act, 1994, has been
framed against the petitioner.

2. Briefly stating the facts giving rise to the present petition as per the prosecution
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are that on 30.05.2014, the petitioner had conducted Pre-natal Diagnostic Test on one Smt.
Priyanka Kapoor (hereinafter to be called as “the victim”) in connivance with her husband and
mother-in-law and disclosed the sex of foetus to them as girl child. The further allegations
against the petitioner are that he has violated Rule 9(4) and Rule 10(1A) of PC and PNDT Rule,
1996.

3. The complaint made by the victim to the Police Station, Barmana on 11.05.2014
is as under:

“ Respected Sir, Today I am going to Hospital but first I want to see what
happened to me then I want to take action against them. Please its my
request take care of my decision. Sir after compromise he didn’t talk to
me even didn’t ask me for food not even my kids. Sir please take action
against them if something with happened to me. They were very cruel
persons. Please sir it’s a request help me out from this problem &
neglected that compromise which I have done yesterday. It was just
because I had seen my two daughters future and my future too. So once
again help me out from this matter. Today 11th May, 2014 at 11:30 p.m. I
write now I want to go to hospital. I want legal protection M/s Chet Ram &
Co. Sd. Priyanka 11/5/2014.”

On the basis of the complaint made by the victim, F.I.R. No. 70 of 2014, dated 16.05.2014, under
Sections 314(2), 498-A, 325 and 34 of IPC was registered against the petitioner and on receipt of
intimation from the Superintendent of Police Bilaspur, the then CMO-cum-DAA, Bilaspur, Dr.
M.L. Kaushal alongwith Deputy Superintendent of Police, Ghumarwin and Tehsildar Ghumarwin
searched the Leelavati Hospital, Indira Market Ghumarwin on 07.07.2014 and sealed the
Ultrasound Machine of Make and Model Shimadzu, SDU 350XL in presence of the witnesses and
the petitioner with 11 seals of “Himachal Pradesh Kashetrie Perished Jantav Janardan”. The
record, i.e. register, Form “F” register, ultrasound register, bill/receipt book and Form “F” (in
duplicate) four in number were also seized. The seizure memo of ultrasonography machine was
duly signed by Dr. M.L. Kaushal, the then CMO-cum-DAA, Bilaspur, Sh. Anjani Jaiswal, Deputy
Superintendent of Police, Ghumarwin, Sh. Kuldeep Patial, Tehsildar, Ghumarwin and present
petitioner. The separate seal of “Himachal Pradesh Kashetrie Perished Jantav Janardan” was
also taken on piece of cloth. On 21.08.2014, the meeting of District Level Advisory Committee
constituted under PC and PNDT Act, 1994 was conducted and the Committee resolved to cancel
the registration of USG clinic of the petitioner, under the PC and PNDT Act, 1994, for further
investigation in the matter. On 04.10.2014, on request of Dr. M.L. Kaushal, the then CMO-cum-
DAA Bilaspur, another F.I.LR. No. 206/14, under Section 23 of PC and PNDT Act, 1994 was
registered against the petitioner. After registration of F.I.LR. No. 206 of 2014, the case was
investigated by SHO Mukesh, who visited the spot on 11.10.2014 and sealed USG Machine in
presence of the witnesses alongwith the record seized by Dr. M.L. Kaushal, the then CMO-cum-
DAA, Bilaspur for further investigation, vide separate seizure memo, dated 11.10.2014. The USG
Machine of Make and Model Shimadzu, SDU 350XL was kept sealed by the CMO-cum-DAA,
Bilaspur w.e.f. 07.07.2014 to 11.10.2014 in the premises of Leelavati Hospital, Ghumarwin, was
kept by SHO Ghumarwin in the Police station, Ghumarwin for safe custody, which was later on,
vide road certificate No. 195/14, dated 15.10.2014, was sent through Constable Amit No. 470
and Constable Ajit Kumar, No. 194 to State Forensic Science Laboratory, Junga. During the
course of investigation statements of the witnesses were recorded and challan was presented
before the learned trial Court and learned trial Court, vide order dated 05.05.2017, framed charge
against the present petitioner. Hence the present petition.

4. Learned Senior Counsel appearing on behalf of the petitioner has argued that as
per the record, the pregnancy of the victim was only three and half months and as per the
evidence on record no sex determination test could be carried out before the foetus is 25 weeks
old. He has further argued that there is no evidence against the petitioner except the mere
statement of the victim. He has argued that the present case is based on the scientific evidence
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and there is no scientific evidence against the petitioner. He has further argued that the
prosecution has otherwise failed to prove whether the foetus was male or female. Learned Senior
Counsel in support of his arguments has placed reliance upon the decision of Hon’ble Supreme
Court in Bobbili Ramakrishna Raja Yadad and others vs. State of Andhra Pradesh, (2016)
3 SCC 309. The relevant extracts of the judgment are reproduced hereinbelow:

“11. It is well settled that power under Section 482 Cr.PC should be
sparingly exercised in rare cases. As has been laid down by this Court in
Madhavrao Jiwajirao Scindia v. Sambhajirao Chandrojirao Angre, that
when a prosecution at the initial stage was asked to be quashed, the test
to be applied by the Court was as to whether the uncontroverted
allegations as made in the complaint prime facie establish the offence. It
was also for the Court to take into consideration any special feature
which appears in a particular case to consider whether it was expedient
and in the interest of justice to permit a prosecution to continue. This was
so on the basis that the Court cannot be utilised for any oblique purpose
and where in the opinion of the Court chances of an ultimate conviction
are bleak and therefore, no useful purpose was likely to be served by
allowing a criminal prosecution to continue, the Court may while taking
into consideration the special facts of a case also quash the proceedings
even though it may be at a preliminary stage.”

Learned Senior Counsel also placed reliance upon the decision of Hon’ble Supreme Court in
Parbatbhai Aahir vs. State of Gujarat, (2017) 9 SCC 641. The relevant extracts of the
judgment are reproduced hereinbelow:

“11. Section 482 is prefaced with an overriding provision. The statute
saves the inherent power of the High Court, as a superior court, to make
such orders as are necessary (i) to prevent an abuse of the process of any
court, or (ii) otherwise to secure the ends of justice.”

5. On the other hand, learned Additional Advocate General has argued that
legislative intend behind the enactment of the Act is to curb the sex determination in the
Country, as numerous cases of sex determination and thereafter abortion of female foetus are
coming into existence. He has further argued that the statement of the victim is reliable and
trustworthy and made during the course of investigation, further the complainant was not having
any enmity with the petitioner. He has argued that as per of the FSL report, the Ultrasound
Machine seized/recovered is capable to perform Sex Determination Test. Further the Machine
was without storage disk, thus it cannot be said that prior to seize the Machine, how many
Ultrasounds were already performed. Learned Additional Advocate General in support of his
arguments has placed reliance upon Section 3(a) of PC and PNDT Act, 1994, which provides as
under:

“3A. Prohibition of sex-selection — No person, including a specialist or a
team of specialists in the field of infertility, shall conduct or cause to be
conducted or aid in conducting by himself or by any other person, sex
selection on a woman or a man or on both or on any tissue, embryo,
conceptus, fluid or gametes derived from either or both of them.”

Learned Additional Advocate General has further argued that no record regarding conducting of
ultrasonography on a pregnant woman was kept by the petitioner in his clinic, as provided, under
Section 4(3) of PC and PNDT Act, 1994. Lastly, learned Additional Advocate General has argued
that as prime facie case is against the petitioner, the present is not a fit case where inherent
power, under Section 482 Cr.PC, is required to be exercised in his favour and the present petition
deserves to be dismissed.

6. In rebuttal, learned Senior Counsel has argued that the inspection of the clinic of
the petitioner was being conducted by the expert every month and further record shows that no
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Sex Determination Test was carried out by the petitioner, so the present petition deserves to be
allowed and the charge framed against the petitioner may be quashed and set aside.

7. I have heard the learned counsel for the parties and gone the record carefully.

8. At the very outset, it is seen that on 11.05.2014, the victim has made a
complainant to the Police, on the basis of which, the case was registered against her husband
and mother-in-law, thereafter the complainant made a statement before the learned Magistrate,
under Section 164 Cr.PC, wherein she has stated that her marriage was solemnized with Susheel
Kumar on 26.11.2004 and when she conceived first girl child, instantaneously thereafter, her
mother-in-law started torturing her physically and mentally, even her husband started
maltreating her. When second girl child was born to the victim, her husband and mother-in-law
started pressurizing her to conceive pregnancy again, so that male child can born and when she
was two and half months pregnant, they took her to a “Daai”, who after giving massage to her
disclosed that the foetus is male. Thereafter, when the victim was three months pregnant, her
husband and mother-in-law took her to the clinic of Dr. R.D. Sharma/petitioner, who got
conducted Sex Determination Test of her foetus and disclosed that the foetus is girl. When her
mother-in-law came to know that the child is girl child, she forced her to abort the foetus. As per
the victim, on 9th May, 2014, her husband and mother-in-law gave leg blows to her on her
stomach, due to which she got unconscious and fell down on the floor. After regaining conscious,
when she asked them to take her to the hospital, no person of her family took her to the hospital.
Thereafter, she made a telephonic call to Barmana Police, who took her to the Government
Hospital, where her ultrasound was conducted and it was opined that the foetus has died. It is
further submitted by the victim in her statement that on 10th May, 2014, on assurance of the
Police, she has entered into a compromise with her husband and in the morning of 12.05.2014,
she went to private Hospital for ultrasound, whereby it was disclosed that the foetus has died due
to beatings. Thereafter, her in laws took her to PGI, Chandigarh for abortion, wherefrom she was
taken to Panchkula and her abortion was got conducted and after taking all reports with them,
they left the victim to her mother’s house.

9. From the above statement of the victim, it is clear that when she was three
months pregnant, her husband and mother-in-law took her to the clinic of Dr. R.D. Sharma
(petitioner) where they forcibly got conducted her Sex Determination Test and the Doctor
disclosed them that the foetus is girl. This clear statement of the victim, coupled with the other
evidence which has come on record that thereafter husband and mother-in-law of the victim gave
beatings to her on the lower portion of the stomach, due to which foetus has died. To this aspect
the report of Regional Hospital, Bilaspur is very clear. The above mentioned act shows that the
husband and mother-in-law of the victim were not wanted third girl child and for this purpose
they gave beatings to the victim, so that the third girl child cannot take birth and all that has
happened after the petitioner got conducted the Sex Determination Test of the victim and opined
the foetus to be girl child.

10. This Court has also seen the literature enclosed by the petitioner alongwith his
petition and gone through the arguments of learned Senior Counsel “that nothing can be said with
100% precision even after 25 weeks of pregnancy about the sex of foetus,” but the arguments of
the learned Senior Counsel are without any significance when the petitioner after three months
disclosed the husband and mother-in-law of the victim that the foetus is girl and that too after
conducting sonography test. Figure (E) of the literature, Annexure P-13, enclosed with the
petition, provides that “the fetal scrotum and penis are noted at 18 weeks of gestation”. Meaning
thereby that after 18 weeks even penis of the foetus can be detected and there is nothing in the
literature to show that after 13 weeks sex cannot be determined. So, this Court finds that the
petitioner after determining the Sex Determination Test of the victim, informed her husband and
mother-in-law about the foetus. Therefore, the petitioner has prime facie committed an offence,
under Section he is charged with.

11. Now coming to the law as cited by the learned Senior Counsel, this Court finds
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that at this moment, there is prime facie case against the petitioner and it cannot be said that
chances of ultimate conviction of the petitioner are bleak. So, the law laid down by the Hon’ble
Supreme Court in Bobbili Ramakrishna Raja Yadad and others vs. State of Andhra
Pradesh, (2016) 3 SCC 309, is not applicable to the facts of the present case. Further the
proceedings against the petitioner are in order to secure the ends of justice, as the statement of
the victim is unequivocal, therefore, it cannot be said that there is any abuse of the process of the
Court. Thus, the law laid down of the Hon’ble Supreme Court in Parbatbhai Aahir vs. State of
Gugarat, (2017) 9 SCC 641, cited by the learned Senior Counsel (supra), is also not applicable to
the facts of the present case.

12. In view of the aforesaid discussions, this Court finds that prime facie case at this
moment is against the petitioner and the charge framed by the learned trial Court is in
accordance with law and present case is not a fit case where powers under Section 482 of the
Code of Criminal Procedure are required to be exercised in favour of the petitioner.

13. The net result of the above discussion is that the present petition is devoid of any
merits, deserves dismissal and is accordingly dismissed. Registry is directed to send the records
of the present case henceforth. Parties to appear before the learned trial Court on 20tk March,
2018.

14. The petition is accordingly disposed of alongwith pending applications, if any.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

United India Insurance Company Limited. ... Appellant.
Versus
Shani & others ....Respondents.

FAO No. 335 of 2015.
Reserved on : 6th March, 2018.
Decided on : 12th March, 2018.

Motor Vehicles Act, 1988- Motor Accident Claims Tribunal- Insurance cover note executed by
the company w.e.f. 14.6.2010 at 3:00 P.M. — The ill fated accident occurred on the same day at
about 3:50 p.m. — Reiterating the ratio laid down in New India Assurance Co. Ltd. Versus Sita
Bai (Smt.), (1999) 7 SCC 575- Held- that since the insurance police itself reflected the recital
relating to date/time of the commencement of the policy, which admittedly was 14.6.2010 after
3:00 p.m.- Insurance Company was liable to indemnify for the liability, as the accident had took
place at 3:00 p.m.- consequently, appeal dismissed and award passed by the learned MACT
upheld. (Para-2)

Cases referred:
Oriental Insurance Company ltd. vs. Dharam Chand and others, 2010, ACJ 2659
New India Assurance Co. Ltd. Versus Sita Bai (Smt.), (1999)7 SCC 575

For the Appellant: Mr. Ashwani K. Sharma, Sr. Advocate with Mr. Jeewan Kumar,
Advocate.
For Respondents No. 1 to 2 : Mr. Naresh Kumar Sharma, Court Master, as court Guardian.

For Respondents No.3 to 6: Nemo.
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The following judgment of the Court was delivered:

Sureshwar Thakur, Judge.

The Insurer of the offending vehicle is aggrieved, by the fastening, of, the apposite
indemnificatory liability, upon it, by the learned Motor Accidents Claims Tribunal-IIl, Una, vis-a-
vis the compensation amount, assessed, under impugned award, in favour of the claimants.

2. The ill fated accident, involving, the offending vehicle, occurred on 14.06.2010 at
about 3.50 p.m. An insurance cover note executed qua it inter se the owner thereof, and, the
insurance company concerned, is comprised in Ex. Rx, wherein, the date of execution thereof is
recited, as 14.06.2010 and the time of its issuance is recited as 3.00 p.m. The learned Tribunal
concerned relied, upon, a decision rendered by a coram of two Hon'ble Judges, of the Hon'ble
Apex Court, reported in 2010, ACJ 2659, titled as Oriental Insurance Company ltd. vs.
Dharam Chand and others, (i) wherein, it has been held that given the cheque for the premium
amount being received by the company, at 4.00 p.m. on 7.5.1998, it rendered valid, the
imposition of fastening of liability vis-a-vis the compensation amount, upon, the insurance
company, (I) dehors recitals occurring, in column No.3 and 4 of the apt cover note qua the
commencement of the policy, being recoknable from 8.5.1998, hence, a day subsequent to the
accident. The learned counsel appearing for the insurance company, has contended, on strength
of a verdict, rendered by Hon'ble three Judges Bench, of the Hon'ble Apex Court, reported in
(1999)7 SCC 5785, titled as New India Assurance Co. Ltd. Versus Sita Bai (Smt.) and others,
relevant paragraphs No.4, 5, 6 and 7 whereof are extracted hereinafter:-

“4. The proposal for insuring the vehicle in question was made by the owner of the
vehicle on 16.4.1987 at 2100 hours. The cover note was issued by the appellant in
respect of that vehicle, being No.P/703802 on 16.4.1987 at 2100 hours. The
Insurance Policy (Exh. P-5) was later on issued in which also the date of
commencement of the insurance policy was recorded as 16.4.1987 (2100 hours). The
accident, in question, in which Smt. Salta Bai received fatal injuries had admittedly
occurred at 10.00 A.M. on 16.4.1987. i.e., much before the commencement of the
insurance policy.

5. The High Court opined that the insurance policy dated 16.4.1987 covered the
period of the accident also because the policy would be deemed to have commenced
at midnight of 15.4.1987 and 16.4.1987. The High Court in taking this view relied
upon the judgment in Ram Dayal’s case, (1990)2 SCC 680.

6. The correctness and applicability of the judgment in Ram Dayal’s Case (Supra)
came up for consideration before this Court subsequently in a number of cases. In
New India Assurance Co. Ltd. v. Bhagwati Devi and Ors., (1998)6 SCC 534, a three-
Judge Bench of this Court relied upon the view taken in National Insurance Co. Ltd.
v. Jukubhai Nathuji Dabhi, 1997 (1) SCC 66), wherein it had been held that if there
is a special contract, mentioning in the policy the time when it was bought, the
insurance policy would be operative from that time and not from the previous
midnight as was the Case in Ram Dayal’s case, where no time from which the
insurance policy was to become effective had been mentioned. It was held that
should there be no contract to the contrary, an insurance policy become operative
from the previous midnight, when bought during the day following, but, in cases
where there is a mention of the specific time for the purchase of the policy, then a
special contract comes into being and the policy because effective from the time
mentioned in the cover note the policy itself. The judgment in Jikubhai’s case (supra)
has been subse-quently followed in Oriental Insurance Co. Ltd. v. Sunita Rathi &
Ors., (1998)1 SCC 365 by a three-Judge Bench of this Court also.

7. In the fact situation of this case since the commencement of the policy at 2100
hours on 16.4.1987 was after the accident which had occurred at 1000 hours on
16.4.1987, the Tribunal as well as the High Court were wrong in burdening the
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appellant-Insurance Company, with any liability under Section 92-A of the Motor
Vehicles Act by applying the law laid down in Ram Dayal’s case, which, on facts, had
no application to this case. This case is squarely covered by the judgment in
Jikhubhai’s case and the other judgments following it as noticed above. The
impugned order against the appellant cannot thus be sustained. The same is hereby
set aside. The appeal consequently succeeds and is allowed in so far as the appellant
is concerned. No costs.”

(ii) wherein, it stands vividly pronounced, (a) that the date of commencement, of, the insurance
policy, elucidated in the cover note issued vis-a-vis the vehicle concerned, rendered the policy
concerned, to thereat acquire binding force, or the relevant policy coming into force, only, from
the date of its commencement, as, mentioned in the cover note concerned. He further contends,
that, with Ex. Rx, exhibit whereof comprises, the cover note in pursuance, whereof the policy of
insurance, hence, was issued, elucidating therein, 15.06.2010, to be the date/time, of
commencement of the policy, (iv) whereas, with the relevant accident, occurring, a day earlier vis-
a-vis, the date of commencement of the cover note, borne in Ex. Rx, hence, the apposite risk(s)
contractually agreed to be covered by the Insurance company vis-a-vis the offending vehicle, not,
falling within the ambit of Ex. Rx nor the apposite indemnificatory liability being fastenable upon
the insurance company. However, the aforesaid submission addressed before this court, by the
counsel, for the insurance company is anvilled, upon, his fragmentarily reading, paragraph No.4
and 5, of, Sita Bai's case (supra), (v) and from his remaining unmindful to the exception thereof,
being carved in paragraph No.6 and 7 thereof, (vi) exception whereof, is comprised in the factum,
of, the aforesaid rule existing in paragraphs No.4 and 5, of Sita Bai's case (supra), rule whereof
comprises the tenet qua the reckonable date for concluding qua the timing of coming into force, of
the policy of insurance, being the recited date, of, commencement thereof, especially in the cover
note. Exception whereto being (a) of an apposite special contract, to the contrary, marked, by a
recited date qua its purchase, rather, dehors the date of commencement thereof depicted, in Ex.
Rx, being, the relevant date, for gauging the applicability, and, acquisition of force, of the relevant
contract of insurance. Nowat with RW2, in his deposition, making, a disclosure, that, the
insurance policy was issued, in pursuance, to Ex. Rx, thereupon, it has to be guaged from, Ex.
Rx, exhibit whereof, is the apposite cover note qua (a) it embodying recitals vis-a-vis the time, of
its purchase, (b) wherefrom, it can further be guaged qua the time, of, its being bought or
purchased, thereafter wherefrom, it would erupt qua it containing, the date other than the one, of
commencement, of policy concerned also whether date, if any, of purchase of the policy, hence,
being a date prior to the occurrence of the ill fated accident, (c) whereupon, it can be
concomitantly guaged, that, with the date of its purchase, being evidently prior to the, occurrence
of the ill fated accident, hence, immediately on its purchase, it would acquire force, (d) hence
occurrence of the relevant accident subsequent thereof, falling within its ambit also rendering
valid, the imposition of the indemnificatory liability upon the insurance company. In making the
aforesaid effort, with at the end of Ex. Rx, the date of its issuance being 14.10.2010, and, time of
its issuance being 3.00 p.m. Consequently, the aforesaid recitals, occurring therein subsume
the effects, of prior thereto recitals occurring therein qua date/time of the commencement of the
policy, also it comprises a special contract to the contrary vis-a-vis the earlier thereto date/time
mentioned in Ex. Rx, hence, renders it to fall within the ambit, of, paragraphs No. 6 and 7 of the
Sita Bai's case (supra), () whereupon it is reiteratedly construable, to be purchased on 14.6.2010
at 3.00 p.m., whereupon, it acquirea force, from the date of its purchase , and, is also
construable to be valid thereat. Consequently, the submission aforesaid, of the learned counsel
appearing for the insurer, has no force and it is rejected accordingly.

3. The above discussion unfolds the fact that the conclusions as arrived by the
learned tribunal are based upon a proper and mature appreciation of the relevant evidence on
record. While rendering the findings, the learned tribunal has not excluded germane and
apposite material from consideration.
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4. For the foregoing reasons, there is no merit in the instant appeal and it is
accordingly dismissed. The impugned award is maintained and affirmed. All pending applications
also stand disposed of. Records be sent back forthwith.

BEFORE HON’BLE MR. JUSTICE SANJAY KAROL, ACJ AND HON’BLE MR. JUSTICE,
AJAY MOHAN GOEL, J.

Anil Chauhan alias Anu ...Appellant
Versus
State of Himachal Pradesh ...Respondent

Criminal Appeal No. 338 of 2016
Judgment reserved on: 2.1.2018
Date of Decision : March 13 , 2018

Code of Criminal Procedure, 1973- Section 374- Sections 452, 364, 376(2)(f) and 302 of the
IPC- The accused convicted and sentenced under the aforesaid provisions- Appeal against the
conviction and sentence- Appeal dismissed holding- that the Court must adopt a very cautious
approach in appreciating the circumstantial evidence and such circumstances must be
conclusive in nature, fully connecting the accused with the crime- All the links in the chain of
circumstances must be established beyond reasonable doubt and the proved circumstances
should be consistent only with the hypothesis of the guilt of the accused- On facts the narration
of the independent witnesses held to be trustworthy, true and inspiring confidence, which were
duly corroborated by the documentary evidence including the medical evidence- The plea of false
implication was also held to be not probable. (Para-6 to 23)

Code of Criminal Procedure, 1973- Section 374- Sections 452, 364, 376(2)(f) and 302 of the
IPC- The version of the eye witnesses supporting the prosecution held to be ably corroborated by
the circumstantial evidence being the disclosure statement, it even resulting in the recovery of the
body of the deceased- the ocular version and the documentary evidence, thus, ably corroborated
by the circumstantial evidence clearly establishing the complicity of the accused- consequently,
the conviction upheld- Appeal dismissed. (Para-24 to 30)

For the appellant : Mr. V.S. Rathour, Advocate, for the appellant.

For the respondent : Mr. Ashok Sharma, Advocate General with Mr. M.A. Khan,
Addl. A.G. and Mr. J. K. Verma, Dy. A.G. for the respondent-
State.

The following judgment of the Court was delivered:

Sanjay Karol, ACJ.

Assailing the judgment dated 31.5.2014, passed by learned Addl. Sessions
Judge-I, Shimla, H.P., in Sessions Trial No. 2-R/7 of 2013, titled as State of H.P. vs. Anil
Chauhan alias Anu, whereby the accused stands convicted of the offences punishable under
the provisions of Section 452, 364, 376 (2)(f) and 302 of the Indian Penal Code (hereinafter
referred to as the IPC) and sentenced to undergo rigorous imprisonment for a period of 5
years and pay fine of Rs.5,000/- and in default thereof, to further undergo imprisonment for
a period of six months for offence under Section 452 of the IPC; rigorous imprisonment for a
period of 6 years and pay fine of Rs.10,000/- and in default thereof, to further undergo
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imprisonment for a period of one year for offence under Section 364 of the IPC; life
imprisonment and pay fine of Rs.10,000/- and in default thereof, to further undergo
imprisonment for a period of one year for offence under Section 376(2)(f) of the IPC; and life
imprisonment and pay fine of Rs.10,000/- and in default thereof, to further undergo
imprisonment for a period of one year for offence under Section 302 of the IPC, he has filed
the present appeal under the provisions of Section 374 of the Code of Criminal Procedure,
1973.

2. In crux it is the case of the prosecution that on 23.7.2012, accused Anil
Chauhan, after committing house trespass with an intent of causing hurt, not only
assaulted complainant Rajinder (PW-1) and his wife Anita (PW-2) but forcibly took away
their minor daughter, aged two and a half years (name concealed) and after committing
sexual assault, murdered her. As such, accused stands charged for having committed
offences punishable under the provisions of Sections 452, 364, 376(2)(f) and 302 of the IPC,
to which he did not plead guilty and claimed trial.

3. The accused stands convicted on all counts and directed to serve the
requisite sentence of imprisonment as also pay fine. Correctness of findings returned by the
learned trial Court is subject matter of the present appeal.

4. We have heard Mr. V.S. Rathour, learned counsel, on behalf of the appellant
as also Mr. Ashok Sharma, learned Advocate General, on behalf of the respondent-State. We
have also minutely examined the testimonies of the witnesses and other documentary
evidence so placed on record by the prosecution. Having done so, we are of the considered
view that no case for interference is made out at all. We find the findings returned by the
trial Court to be based on complete, correct and proper appreciation of evidence
(documentary and ocular) so placed on record. There is neither any illegality/infirmity nor
any perversity with the same, resulting into miscarriage of justice. Prosecution has been
able to prove its case, beyond reasonable doubt.

S. From the evidence emanating from the record, it is clear that none saw the
accused commit rape and kill the deceased. Such fact is sought to be established by the
prosecution by way of circumstantial evidence. With regard to the offence of house trespass
and kidnapping/abduction of the minor, prosecution seeks to establish the charge both by
way of direct and circumstantial evidence.

6. It is a settled principle of law that prosecution has to establish the guilt of
the accused beyond reasonable doubt and more so in relation to the charged offence which
is sought to be established by way of circumstantial evidence. It is also a settled proposition
of law that when there is no direct evidence of crime, the guilt of the accused can be proved
by circumstantial evidence, but then the circumstances from which the conclusion of guilt is
to be drawn, should be fully proved and such circumstances must be conclusive in nature,
to fully connect the accused with the crime. All the links in the chain of circumstances must
be established beyond reasonable doubt, and the proved circumstances should be
consistent, only with the hypothesis of guilt of the accused, being totally inconsistent with
his innocence. While appreciating the circumstantial evidence, the Court must adopt a very
cautious approach and great caution must be taken to evaluate the circumstantial evidence.

7. The charge of house trespass and abduction is sought to be established by
direct evidence, through the testimonies of eye witnesses Rajinder (PW-1), Anita (PW-2),
Meera Devi (PW-3) mother of the accused, who has not supported the prosecution and
Hukam Singh (PW-4).

8. The charge of murder and rape is sought to be established by way of
circumstantial evidence through the testimonies of Rajinder (PW-1), Anita (PW-2), Hukam
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Singh (PW-4), Biru (PW-5) and Suchitra Devi (PW-13) and documentary evidence i.e.
disclosure statement, memo of recovery and scientific evidence. Significantly all these
persons are independent witnesses.

9. By way of medical evidence through the testimonies of Dr. Piyush Kapila
(PW-9) and Dr. Dalip Sharma (PW-14) as also Const. Kuldeep Singh (PW-6) and Const.
Karun Kishore (PW-18), prosecution has tried to corroborate such ocular evidence.

10. Record reveals that with the recording of 19 prosecution witnesses,
statement of the accused under Section 313 Cr.P.C. was also recorded. Significantly not only
from the admission made by him in such statement but also from the line of cross
examination of the prosecution witnesses and the defence sought to be established through
the testimonies of two witnesses, his wife Babli (DW-1) and brother Sushil Kumar (DW-2),
factum of the presence of the accused, on the fateful night i.e. 23.7.2012 at 9.30 p.m., in a
drunken condition, at the house of the complainant, stands admitted. He has taken a
defence that while he was crossing the house of the complainant, he was given beatings
with a danda, as a result of which he sustained injuries. Hearing the cries, his mother (PW-
3), wife (DW-1) and brother (DW-2) reached the spot and took him away to his house. What
happened thereafter is only a concocted story, for in the middle of night (at about 1.30 a.m.),
police came and took him to the police station.

11. It is in this backdrop we proceed to examine the evidence led by the
prosecution.
12. From the testimony of J. D. Bhardwaj (PW-10) it is evident that complainant

Rajinder (PW-1) was employed by him. On 23.7.2012 at about 9.30 p.m., complainant called
him on phone informing that the accused was quarrelling. On his asking, Anita made him
speak with Babli (DW-1) who was requested to ask the accused not to indulge in such acts.
Same night at about 10.15 p.m., he telephonically lodged the complaint at Police Station
Rohru vide Rapt No. 42(A) (Ext. PW-19/A), informing that the accused was giving beatings to
the complainant and his family members. Later on, complainant also informed that his
daughter was missing. Now significantly there is no cross examination of the witness on this
aspect. In fact, it would be fruitful to reproduce the exact cross examination part of his
testimony which reads as under:

“Anita informed me that Anil has consumed excessive liquor and due to that
reason we are unable to control him. House of accused Anil is quite nearer to
my house. Anita also informed me that they are trying to take Anil to her
home”.

13. Now this version stands corroborated by police officer SI Bhupender Pal (PW-
19) who was posted as ASI Police Station, Rohru, who further states that alongwith other
police officials, same night, he reached the house of the complainant where they found the
accused to have been caught by three — four persons. Complainant (PW-1) got his statement
under Section 154 Cr. P.C. (Ext. PW-1/A) recorded which led to the registration of F.I.R No.
73/2012, dated 24.7.2012 (Ext. PW-15/A) under the provisions of Section 364 IPC
registered at Police Station Rohru, Distt. Shimla, H.P. Whereabouts of the missing girl were
inquired from the accused who was detained under the supervision of HC Puran Chand
(PW-16), but since accused did not disclose anything, police party went searching for the
child. At about 4.30 a.m., police returned to the house of the complainant. The accused was
sent for medical examination for the reason that there were stains of blood on his clothes.
While in police custody, the following morning i.e. 24.7.2012, in the presence of independent
witnesses Suchitra Devi (PW-13) — a Ward Member and Hukam Singh (PW-4), accused made
a disclosure statement (Ext. PW-4/A) to the effect that after picking the deceased from the
house of the complainant and after committing assault, threw her in the river at a place, of
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which only he had knowledge and could get identified. Resultantly accused took the police
and the witnesses to the spot and got recovered dead body of the deceased.

14. What really transpired in the house of the complainant stands narrated by
witnesses. We now proceed to examine their testimonies.
15. As already observed, Babli (DW-1) and Sushil Kumar (DW-2), in their

testimonies have already admitted not only their presence but also that of accused at the
spot. According to these witnesses, accused who was totally drunk, was beaten up by the
complainant and his wife and after hearing cries, they reached the spot and took him away.
Babli states that after reaching house accused had sex with her and went off to sleep and
Sushil slept in another room with his mother. Well we are not inclined to accept the version
of these witnesses to be true, believable or probable, for none of the witnesses reported the
matter either to police officials who were present on the spot or to the neighbours/public
representatives/ authorities concerned. In fact, such defence stands taken for the first time
only in Court. It is not that complainant was an influential person. Equally it is not their
case that his employer, J. D. Bhardwaj (PW-10), had exercised or exerted any undue
influence. In fact, it is not the suggested case of the accused that investigation was
misdirected for having been conducted under the influence of any person or out of
motivation and malice. One cannot ignore the fact that the complainants are not local
persons. They are Nepali nationals and labourers. They had come to serve their master just
seven months prior to the occurrence of the incident. Neither the complainant, nor his wife,
much less their master, was harboring any animosity with the accused or his family
members. The plea of false implication, in our considered view, is not well founded, much
less probable.

16. Here we may also observe what the Doctor who conducted the medical
examination of the accused had to state about the injuries on the body of the accused. Dr.
Dalip Sharma (PW-14) testifies that on medical examination accused was smelling of
alcohol. On medical examination, he found certain injuries on the body of the accused and
that being, abrasion on the right arm, multiple abrasion on right elbow, abrasion on front of
neck, as also injury on the penis which could be caused as a result of sexual intercourse.
MLC (Ext. PW-14/B) stands duly proved by him.

17. Now when we notice the testimony of Dr. Piyush Kapila (PW-9) who
conducted the post mortem of the dead body of the deceased, we notice him to have testified
the deceased to have sustained the following injuries:

“Face:

1. Pressure abrasion in an area of 3 X 1 cm on left zygomatic area, Pale
yellowish to brown just below Left eye on lateral aspect, post mortem in
nature.

2. Brown yellowish parchmentised pressure abrasion on upper eye lid
on medial aspect, transverse, 1 cm X 0.2 cm postmortem in nature.

3. A linear pressure abrasion, transversely placed on left Lower
mandibular margin, measuring 3 X 0.2 cm, Pale, Postmortem in nature.

4. 0.2 X 0.2 cm brownish yellow abrasion, 1 cm below outer aspect of
Lower right eye lid, Postmortem in nature.

5. 1 X 0.2 cm yellowish abrasion on medial aspect of right eye over
nasal area, postmortem in nature.

0. 1 X 0.2 cm yellowish, brown abrasion on right side of roof of nose
just medial to inner right canthus, postmortem in nature.
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Note: No injury was found on inner aspect of lips, frenulum or mucosa,
however abrasion was present on upper lip (visible outside).”

Also following injuries were found on her private parts:

“Perineal Area: Blood fluid still oozing out of vagina and blood stains present
on medial aspects of thighs and perineal area.

Gross abrasion reddish on inner aspect of Labia Minora alongwith
reddish contusions as well as in Labia majora and adjoining vaginal opening.

Hymen ruptured at 6 O’Clock position with 2rd degree perineal tear,
comprising of rupture of subcutaneous tissue, mucosa and skin of forchette
almost reaching to upper margin of anus. Laceration measures 3 cm X 2 cm
X muscle deep. Vaginal swab was taken for DNA profiling. 1 cm X 0.2 cm
laceration was present skin deep on 6 O’Clock Position on Midline posterior
to anal opening. All injuries mention in perineal region are antemortem in
nature.”

The post mortem report is Ext. PW-9/D. Dr. Kapila has categorically opined {(Ext. PZ) on
application (Ext. PW-19/M)} that before her death, deceased was subjected to sexual
intercourse.

18. We now examine as to what the complainant has to say about the events
which took place on the spot.
19. Complainant (PW-1), who is a labourer, states that on 23.7.2012 at about 9

p-m., accused came to his house and after entering the kitchen, started abusing his wife
(PW-2). When she went out, accused slapped her. Immediately she called for the family
members of the accused who came and took him away. However on their asking, both he
and his wife hid in the orchard. At that time, their daughter was sleeping inside the house.
Soon, accused freed himself from his family members and after entering the room of their
house picked her and went towards the river side. All this, they watched from the orchard.
Soon thereafter he alongwith Biru and Kagu went to trace the girl when they met the
accused near the river. At that time, the girl was not with him. Since she was not traceable,
he informed his employer, who in turn, informed the police and same day police reached his
house, where he got his statement (Ext. PW-1/A) recorded which was thumb marked.

20. The testimony of this witness is inspiring in confidence. We see no reason to
disbelieve the version so narrated by him. We do not find his credit to have been impeached
in any manner. He is a reliable witness. As already observed he had no reason to falsely
implicate the accused or depose as such, in Court. The cross examination part of his
testimony is only in the line of what we have discussed earlier. But what further, rather
unrebuttedly, stands deposed by this witness in his cross examination, is that the accused
was under the influence of liquor and that even his brother had gone to trace the deceased.

21. Even Anita (PW-2), wife of the complainant, has corroborated such version
and we do not find her to have deposed falsely. Her credit also cannot be said to have been
impeached in any manner. Chili cheese

22. At least, to such extent, the charge of the prosecution, with regard to the
accused having entered the house of the complainant; abused his wife; slapped her and
taken away the minor child from the house stands established by the ocular version of the
witnesses. We have already noticed that such fact stands corroborated by their employer.

23. We may also observe that Meera Devi (PW-3), mother of the accused, stepped
into the witness box but did not support the prosecution. She was declared hostile and
cross examined by the Public Prosecutor. But however, unrebuttedly even she admits that
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“It is correct that we took with us Anil from the dera of Rejinder but Anil was reluctant to come
with us”. ...... “It is correct that after hearing noise of my son I along with my son and
daughter in law reached near that septic tank” and “We took Anil with us as he was heavily
drunken”. She states that only on the basis of suspicion, police and the complainant falsely
implicated her son. In our considered view, this witness, does not shatter the prosecution
case, in any manner. Her version that the complainant and his wife were giving beatings to
the accused with danda and rod and that the accused fell down near the septic tank and
sustained injuries, is not believable. We discount such version, for the matter not having
brought to the notice of anyone. It is an afterthought. She has not deposed truthfully. In
fact, feigns ignorance about certain facts. Though she states that after taking the accused
home, she bolted the room and went off to sleep, but, does not remember as to when the
police came. Now this version is totally unbelievable, in fact, stands belied through the
testimony of Sushil Kumar (DW-2), according to whom he was sleeping with his mother and
when the police came, he opened the door and at that time they took the accused to the
spot.

24. Version of such of the eye-witnesses who have supported the prosecution,
stands corroborated by circumstantial evidence, that being the disclosure statement (Ext.
PW-4/A) recorded by SI Bhupinder Pal (PW-19) in the presence of Hukam Singh (PW-4) and
Suchitra Devi (PW-13). Both the independent witnesses are local residents and did not
harbour any animosity against the accused. They have testified about the disclosure
statement to the effect that after committing sexual assault on the minor, accused killed her
and threw her dead body in the river. We can take notice of the fact that river is not adjacent
to the house of the complainant. It is at a distance and the child could not have walked to
the place where the dead body was recovered. The child did not die as a result of drowning
but as a result of shock and hemorrhage. The accused took the police and the witnesses to
the place of crime and got recovered the dead body, proceedings in relation thereto, were got
prepared and proven as Ext. PW-4/B).

25. Statements of independent witnesses as also police officials with regard to
such circumstance are totally believable and inspiring in confidence. Suchitra Devi is
categorical that in the police station accused made disclosure statement (Ext. PW-4/A) and
thereafter got the body recovered. None knew about the place where the dead body was
lying. To similar effect is the statement of Hukam Singh.

26. The Investigating Officer SI Bhupender Pal (PW-19) states that for DNA
profiling, opinion of the expert was obtained. As per opinion of the expert (Ext. PX) who
conducted the DNA test, samples of blood of the deceased found on clothes (Exhibit-4a &
Exhibit-4b), vaginal swab (Exhibit-5), belongings of the deceased (Exhibit-6), matched with
the DNA profile of blood found on the clothes (Exhibit-12a, Exhibit-12b, Exhibit-12d) worn
by the accused. Testimony of police officials on the issue of collection of incriminating
articles and case property and after sealing having kept the same in safe custody and not
tampered at all, till the time of deposit at the FSL Junga, stands duly established by the
Investigating Officer (PW-19), HC Amrit Singh (PW-8) and Const. Karun Kishore (PW-18). We
need not elaborately discuss their testimonies, for such fact is seriously not disputed before
us.

27. Thus, the ocular version as also the documentary evidence clearly
establishes complicity of the convict in the alleged crime. The prosecution witnesses are
totally reliable and their depositions believable. There are no major contradictions rendering
their version to be unbelievable.

28. From the material placed on record, it stands established by the prosecution
witnesses that the accused is guilty of having committed the offences he stands charged for.
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There is sufficient, convincing, cogent and reliable evidence on record to this effect. The
circumstances stand conclusively proved by unbroken chain of unimpeachable testimony of
the prosecution witnesses. The guilt of the accused stands proved beyond reasonable doubt
to the hilt. It cannot be said that the accused is innocent or not guilty or that he stands
falsely implicated or that his defence is probable or that the evidence led by the prosecution
is inconsistent, unreliable, untrustworthy and unbelievable. It cannot be said that the
version narrated by the witnesses in Court is in a parrot-like manner and hence is to be
disbelieved.

29. Thus, from the material placed on record, it stands established by the
prosecution, beyond reasonable doubt, by leading clear, cogent, convincing and reliable
piece of evidence that accused Anil Chauhan after committing house trespass with an intent
of causing hurt, not only assaulted complainant Rajinder and his wife Anita, but forcibly
took away the deceased, a minor aged two and a half years and after committing sexual
assault, murdered her.

30. For all the aforesaid reasons, we find no reason to interfere with the well
reasoned judgment passed by the trial Court. The Court has fully appreciated the evidence
placed on record by the parties. There is no illegality, irregularity, perversity in correct
and/or in complete appreciation of the material so placed on record by the parties.
Findings of conviction cannot be said to be erroneous or perverse. Hence, the appeal is
dismissed.

31. Appeal stands disposed of, so also pending application(s), if any.

Records of the Court below be immediately sent back.

BEFORE HON’BLE MR. JUSTICE CHANDER BHUSAN BAROWALIA, J.

Bhupinder Singh ...Appellant.
Versus
Gola Devi & Ors. ...Respondents.

RSA No.444 of 2005.
Reserved on: 27.2.2018.
Date of Decision : 13.3.2018.

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Order 22 Rule 6- Held-
that in case the death took place in between the time, arguments were heard and the judgment
was pronounced, the judgment will have the same force and effect, as it had been pronounced
before the death took place. (Para-8)

Code of Civil Procedure, 1908- Section 100- Regular Second Appeal- Order 22 Rule 6- Will-
An unregistered Will purported to have been made three days prior to the death of the testator
and executed on 17.11.1991, set up against a registered Will executed about 15 years earlier i.e.
16.12.1976 — Held - to be shrouded in mystery as the defendants themselves first submitting the
registered will and thereupon submitting the unregistered Will dated 17.11.1991- Apparently the
second Will was prepared by the defendants after the death of the executants- The recital in the
unregistered Will also held to be doubtful as there was no vacant space between writing and
signatures of the testator and the witnesses- The entries in the rapat roznamcha Ex.PW-2/A also
falsifying the very existence of the unregistered Will- The un-explained late production of the
unregistered Will also held be another suspicious circumstance surrounding the genuineness and
due execution of the unregistered Will- Consequently, defendants were held to have failed to
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prove the subsequent unregistered Will- The findings recorded by the Learned Trial Court and the
1st Appellate Court affirmed and the property was held to have been rightly succeeded intestate
by the parties, as directed by both the courts below. (Para-11)

For the appellant Mr. Sanjeev Kuthiala, Advocate.
For the respondents Mr. Ajay Sharma, Advocate, for respondent No.1.
Respondent No.2 stands deleted.
Mr. Karan Singh Kanwar, Advocate, for respondents No.3 to 6.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge.

By way of the present appeal, the appellant has challenged the judgment passed
by the Court of learned District Judge, Kullu, in Civil Appeal No.60 of 2004, dated 18.6.2005,
vide which, the learned lower Appellate Court, has affirmed the judgment and decree passed by
the learned Civil Judge (Senior Division), Lahaul & Spiti at Kullu, in Civil Suit No.20 of 1999,
dated 3.6.2004.

2. Material facts necessary for adjudication of this Regular Second Appeal are that
plaintiff/respondent (hereinafter referred to as ‘plaintiff) maintained a suit for declaration against
the defendant/appellant (hereinafter referred to as ‘defendant’) alleging that plaintiff-Shauni Devi,
is owner-in-possession of land comprised in Khata No.671, Khatauni No.1258, Khasra Nos.1468,
1452, 1469, 1507, 1467, 1599 and 5096, kita 7, measuring 20-7-0 bighas and 1/6th share
measuring 1-1-7 bighas, out of land comprised in Khata No.672, Khatauni No.1259, Khasra
No.1466, measuring 6-10-0 bighas, situated in Phati Nathan, Kothi Naggar, Tehsil and District
Kullu, (H.P) (hereinafter referred to as ‘suit land’) and on the basis of last Will dated 16.12.1976
executed by her husband, Chande Ram, as a result of which, mutation No0.4194 and 4174 in
favour of the defendants are illegal and void. As per the plaintiff, Shauni Devi, was legally
wedded wife of Chande Ram and Gola Devi, was her daughter. At the very outset, the pedigree
table of Chande Ram, is as under :

PEDIGREE TABLE
Chande Ram

I
Nanki Devi (1st wife dead) Shauni Devi (2nd wife now dead) (plaintiff)

| | Gola Devi

Mine Ram (defendant No.1 Mohar Singh (dead) Him Dassi (defendant No.2)
|

Surinder Singh Karan Singh (defendant Virender Singh Devender Singh
(defendant No.6) No.3) (defendant No.4) (defendant No.5)

Defendant No.1-Mine Ram and Mohar Singh husband of defendant No.2 and father of
defendants No.3 to 6, were sons of Chande Ram, from his earlier wife, namely, Nanki Devi, who
had died long back before the marriage of Shauni Devi-plaintiff with Chande Ram. Gola Devi,
was married during the life time of Chande Ram and after her marriage, she is residing in the
house of her husband, Moti Ram. Chande Ram, during his life on 16.12.1976 executed Will in
favour of Shauni Devi-plaintiff, defendant No.1 and Mohar Singh. Chande Ram, bequeathed all
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his cash in favour of defendant No.1 and Mohar Singh, in equal share and rest of the movable
and immovable property including the suit land and abadi land etc. were bequeathed in favour of
the plaintiff, defendant No.1 and Mohar Singh in equal share. After the death of Chande Ram,
the suit property was inherited by the plaintiff-Shauni Devi, defendant No.1 and Mohar Singh in
equal share, as a result of which, plaintiff became owner-in-possession of the suit land to the
extent of 1/3rd share. Plaintiff-Shauni Devi being legally wedded wife of Chande Ram, had pre-
existing right of maintenance out of the suit land and by virtue of the alleged Will 1/3rd share was
bequeathed by Chande Ram in favour of the plaintiff-Shauni Devi in recognition of her pre-
existing right of maintenance. Plaintiff-Shauni Devi was an illiterate, simpleton and rustic village
lady and defendant No.1 and his brother Mohar Singh, after the death of Chande Ram, disclosed
that mutation, has been attested and sanctioned on the basis of last Will dated 16.12.1976 in
their names as well in the name of Shauni Devi. Mohar Singh, died on 26.6.1992 and has been
succeeded by defendants No.2 to 6. Defendants No.1 to 6 in the first week of November, 1998
threatened to dispossess the plaintiff from her 1/3rd share in the suit land proclaimed that
plaintiff had no right, title or interest in the suit land. On the basis of said proclamation, she
made enquiries from Patwari concerned and came to know that mutation has not been entered
and attested on the basis of last Will dated 16.12.1976, but the same has been wrongly and
illegally attested in favour of defendant No.1 and Mohar Singh to the exclusion of plaintiff-Shauni
Devi, on the basis of unregistered Will, dated 17.11.1991, purportedly to have been executed by
Chande Ram in favour of defendant No.1 and Mohar Singh. The alleged Will is a forged and
fabricated document. The same has been fabricated by defendant No.1 and Mohar Singh, after
the death of Chande Ram, in connivance with the scribe and marginal witnesses with an ulterior
motive to grab her (plaintiff’s) share in the suit land. Mutation No0.4194, which has been
sanctioned on the basis of alleged Will, is illegal and inoperative.

3. Defendants No.1 to 6 filed their joint written statement by raising preliminary
objections qua limitation, estoppel, maintainability and valuation. On merits, plaintiff is
admitted, as widow of late Chande Ram. The factum of execution of Will dated 16.12.1976 by
Chande Ram, is also admitted. It is pleaded that plaintiff being second wife of Chande Ram and
step mother of the defendants was not interested in the defendant to get their share out of estate
left by their father Chande Ram. The Will dated 16.12.1976, is the result of undue influence.
Chande Ram was not happy with the acts and conduct of plaintiff, as she used to forced him to
deprive the defendants of his estate. Chande Ram, deposited Rs.76000/- in State Bank of India,
Katrain Branch and an amount of Rs.14,000/- in Post Office Larankelo, in the name of plaintiff in
lieu of her maintenance. Defendant No.1 Mine Ram and Mohar Singh, predecessor-in-interest of
defendants No.2 to 6 used to serve their father Chande Ram and in lieu of such services rendered
by them, Chande Ram, out of his free volition executed his last Will dated 17.11.1991 by revoking
earlier Will dated 16.12.1976. Defendant No.1 Mine Ram and Mohar Singh were burdened with
maintenance of Rs.200/- to the plaintiff. The mutation was rightly attested in their names, on
the basis of last Will dated 17.11.1991 and as such, they are owner-in-possession of the suit
land.

4. From the pleadings of parties, the learned trial Court framed following issues :

“1. Whether the Will dated 16.12.1976 executed by deceased Chande
Ram in favour of parties is last and valid Will of the deceased ? OPP.

2. Whether the deceased Chande Ram had executed a last and valid
Will dated 17.11.1991 in favour of defendant No.1 and Shri Mohar Singh,
the predecessor-in-interest of defendants No.2 to 6 ? OPD.

3. Whether the suit is within limitation ? OPP.

4. Whether the plaintiff is estopped by her act and conduct from filing
the present suit ? OPD.

5. Whether suit is not maintainable ? OPD.
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6. Whether suit is not properly valued for the purpose of Court fee and
jurisdiction ? OPD.

7. Relief”.

S. The learned trial Court after deciding Issues No.1, 2 in negative, Issue No.3 in
affirmative, Issues No.4 & 5 in negative, Issue No.6 not pressed, decreed the suit.

6. Feeling aggrieved thereby the defendants maintained first appeal before the
learned District Judge, Kullu, assailing the findings of learned Trial Court below being against the
law and without appreciating the evidence and pleading of the parties to its true perspective. The
learned lower Appellate Court affirmed the findings of the learned Court below. Now, the
appellant has maintained the present Regular Second Appeal, which was admitted for hearing on
27.4.2006 on the following substantial questions of law:

“1. Whether the suit was barred by time when instituted ?

2. Whether the “suspicious circumstances” noticed by the Courts
below are real and, if so, do they make the execution of the Will, Ex.DW4/A,
doubtful?”

7. Learned counsel appearing on behalf of the appellant has argued that the
judgment and decree passed by the learned Trial Court on 3.6.2004 and defendant No.1-Mine
Ram, died on 2.6.2004 and as per the Grounds of Appeal taken in the Regular Second Appeal,
the appeal is required to be remanded back to the learned Trial Court to decide this question. On
the other hand, learned counsel for the respondent has argued that there is no need to remand
the present Regular Second Appeal.

8. I have considered the entire record carefully. The arguments before the learned
Trial Court in the present case was heard on 29.5.2004 and thereafter, the judgment was
reserved and it was listed for judgment on 1.6.2004, however the judgment could not be
pronounced on 1.6.2004 and the same was pronounced on 3.6.2004. As far as the death of the
party, during the pendency of case is concerned, the legal representatives are required to be
brought on record, but there is a specific exception, provided under Order 22 Rule 6 of the Code
of Civil Procedure, which is reproduced as under:

“6. No abatement by reason of death after hearing- Notwithstanding
anything contained in the foregoing rules, whether the cause of action
survives or not, there shall be no abatement by reason of the death of either
party between the conclusion of the hearing and the pronouncing of the
judgment, but judgment may in such case be pronounced notwithstanding
the death and shall have the same force and effect as if had been
pronounced before the death took place.”

The clear reading of this Rule shows that if the death took place in between the
time, arguments were heard and judgment to be pronounced, the same will have the same force
and effect, as if it had been pronounced before the death took place. In view of the clear
provision, as contained in the Code of Civil Procedure, there is no need to go further, so this
Court holds that death of Mine Ram-defendant No.1, on 2.6.2004 has no effect and it will be
presumed that the judgment and decree passed by the learned Trial Court before the death of
Mine Ram-defendant No.1 took place.

9. Learned counsel appearing on behalf of the appellant has now argued that the
learned Trial Court has no occasion to discard the Will, as it was set out by the defendant, as the
defendant has proved on record the Will in accordance with law, which was in their favour. He
has further argued that the judgment and decree passed by the learned Trial Court and the
findings so recorded by the learned lower Appellate Court against the appellant are required to be
set aside. On the other hand, learned counsel appearing on behalf of the respondent has
vehemently argued that there were two Wills and the earlier Will was a registered Will, which was
executed in favour of three persons and the Will of defendants is unregistered Will, which infact
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has been prepared after the death of the executant, as it is unregistered Will replacing the
registered Will. Therefore, after the death of the executant, it is the defendant, who has placed
the registered Will before the Revenue authorities for its mutation. However, the learned Courts
below have not relied upon any of the Will and so, the Will, which was earlier registered, has also
been set aside, which was in favour of the plaintiff and the plaintiff has not assailed the same
before the learned lower Appellate Court.

10. To appreciate the arguments of learned counsel appearing on behalf of the
parties, I have gone through the record in detail.

11. At the very outset, the Will on which the defendants are relying is prepared, on a
plain paper just few days before the death of executant because as per executant law has
changed after the execution of the earlier Will and so, he is executing fresh Will. Now, this Will is
required to be analyzed alongwith the facts. As far as the witnesses is concerned, the Will was
handed over to the defendant and act of the defendant in not producing the Will, after the death
of executant before the Revenue authorities and producing the earlier registered Will, which was
in favour of the plaintiff shows that second Will was prepared by the defendants after the death of
executant. Thereafter, the defendant producing unregistered Will, which was later in time, the
Will in dispute prepared on a plain paper and the same is unregistered Will. Chande Ram was
having two wives and the plaintiff-Shauni Devi, is second wife and her daughter and the
defendants are offerings his wife Nanki Devi. PW-2-Ved Parkash, proved on record Ex.PW2/A
and Ex.PW2/B, copies of rapat No0.466, dated 19.7.1992 and rapat No.150, dated 30.12.1991,
respectively, which shows that both Will (s) were produced by the defendant before the Revenue
authorities, earlier they produced the registered Will and thereafter unregistered Will, which was
only in their favour, which creates a serious doubt regarding unregistered Will, which was later in
time and so, the same seems to be prepared after the death of executant and the same Will is
inexistence earlier, the defendant have produced the Will only before the Revenue authorities and
not the registered Will, which was in their favour plaintiff ‘s also. Defendant No.1-Mine Ram,
appeared as DW-7, deposed that Chande Ram was his father. The unregistered Will dated
17.11.1991 was executed by Chande Ram in the presence of marginal witnesses, namely,
Bhawani Singh and Jai Chand. Such Will was scribed by Baldev Krishan, on the behest of
Chande Ram. After writing the Will, the same was read over to the testator. Chande Ram
admitted its contents to be correct and signed the same in the presence of witnesses, who signed
the Will in the presence of executant. In his cross-examination, he has admitted that plaintift-
Shauni Devi and Chande Ram, lived together till the death of the latter. He denied that the Will
Ex.DW4/A, has been prepared by them after the demise of Chande Ram. He does not know
Mohar Singh had lodged a report with the Patwari with respect to the Will. Mine Ram (DW-7)
produced the Will before the Patwari one week after the death of Chande Ram. He denied that
the Will Ex.DW4/A has been fabricated by them with a view to usurp the share of the plaintiff.
Ex.DW4/A, is the original unregistered Will dated 17.11.1991 allegedly executed by Chande Ram
in favour of his sons. It was scribed by Baldev Krishan (DW-4) whereas Jai Chand (DW-5) is one
of its marginal witnesses. DW-5, Jai Chand, after the Will was written, Chande Ram, handed over
to his son Mohar Singh. He admitted that the plaintiff resided with Chande Ram till his end and
served him. He admitted that the plaintiff and her daughter were not present at the time of
attestation of mutation. The Will was written much earlier to the death of Chande Ram. DW-6,
Chuni Singh, deposed that when the mutation on the basis of Will was sanctioned, the plaintiff
and her daughter were present. However, they did not raise any objection in his presence. In his
cross-examination, he has stated that the learned counsel of both the parties were also present at
the time of mutation. There is no denial of the fact that a registered Will was executed way back
in the year 1976 by Chande Ram in favour of his wife and sons i.e. defendant No.1 and Mohar
Singh. The alleged Will came into existence just three days prior to the death of Chande Ram.
There was no reason or occasion for the deceased to cancel a long standing registered earlier Will
and execute an unregistered Will to supersede the same. It has come in evidence that Shauni
Devi-plaintiff resided with Chande Ram and rendered the services till his end. Therefore, there
was no reason for the deceased to ignore the plaintiff particularly when she was living with him
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and serving him. DW-4, Baldev Krishan, scribe of the alleged Will stated that Dambu Ram son of
Mohar Singh, had come to call him for writing the Will. Further, DW-5-Jai Chand, during his
cross-examination stated that after the Will Ex.DW4/A was written, it was handed over by
Chande Ram to his son Mohar Singh. Ex.PW2/B, copy of rapat No.150, dated 30.12.1991,
discloses that Mohar Singh went to the Halqua Patwari and produced registered Will dated
16.12.1976 before him for entering the mutation. Accordingly, mutation No.4194 was entered.
This report was lodged by Mohar Singh after the alleged Will dated 17.11.1991 had seen the light
of the day. If Chande Ram, infact executed the Will Ex.DW4 /A and delivered it to his son Mohar
Singh, then why the latter did not divulge the said fact before the Patwari at the time of lodging
the report Ex.PW2/B. The Will Ex.DW4/A has been prepared by the defendants after his
(Chande Ram’s) death. DW-4 Baldev Krishan, scribe has admitted that spacing between signature
of Chande Ram and words “Basiyat Karta” is larger, but refuted that the signature of deceased
were already there on the paper. He has refuted that the signature of Chande Ram were obtained
earlier than the writing of said paper. He has admitted that there is no vacant space between
writing and signature of witness. If the Will Ex.DW4/A is perused, it definitely points out
unnecessary and unexplained spacing between writing “Basiyat Karta” and signature of testator
appended thereon, due to which, it could not be ruled out that signatures were obtained on a
blank paper. The mutation No.4194, Ex.DA, came to be entered on the basis of Will dated
16.12.1976 and consequent rapat Ex.PW2/B, but the said mutation came to be attested and
sanctioned on 10.12.1992 at place Laran Kelo, defendant No.1 produced unregistered Will dated
17.11.1991. The presence of Shauni Devi-plaintiff and her daughter Gola Devi has also been
recorded. Chuni Lal, Numberdar, Jai Chand (DW-5) and Bhawani Dutt, have also been present.
Mine Ram, produced unregistered Will dated 17.11.1991. Shauni Devi-plaintiff and Gola Devi
raised objection and termed unregistered Will Ex.DW4 /A, as illegal and forged one. DW-6 Chuni
Lal, Numberdar, who was marked present in mutation Ex.DA, while appeared, as a witness has
deposed that at the time of attestation of mutation on the basis of Will Shauni Devi and Gola Devi
were present there, but they did not raise any objection. The said version of DW-6, is clearly
against the recital made in mutation Ex.DA, which is relied upon by none else, but by the
defendants and the recital made in the order Ex.DA by the learned Assistant Collector 2nd Grade,
Kullu, renders the testimony of DW-6, as untruthful. Even, he has admitted that Chander
Mohan Thakur, learned counsel, was present there on behalf of Shauni Devi-plaintiff. Similarly,
DW-5 Jai Chand one of the attesting witness, who is also shown to be present at the time of
attestation of mutation Ex.DA, in his cross-examination has stated that mutation was attested
and sanctioned in his presence. He has admitted that Shauni Devi was also present at the time
of attestation and sanction of mutation and also admitted that daughter of Shauni Devi was also
present at the time of attestation and sanction of mutation, but they did not raise any objection
to the attestation of mutation. In mutation Ex.DA, shows that DW-4 Baldev Krishan, was also
present on the spot at the time of attestation of mutation, but when he appeared as DW-4, he has
not testified as such. DW-7, in his cross-examination has refuted that Will Ex.DW4 /A is forged
one. He has stated that Will Ex.DW4/A was handed over by him to Patwari in the year 1991.
The said fact is falsified by the entries made in rapat rojnamcha Ex.PW2/A and mutation Ex.DA.
Had the said Will been produced by the defendant No.1 before Patwari in the year 1991, definitely
rapat in rojnamcha would have been made in the same year, but rapat rojnamcha Ex.PW2/A was
made on 19.7.1992 and on the basis of said rapat unregistered Will Ex.DW4 /A was produced by
defendant No.1 on 19.7.1992. The said facts leading to attestation and sanction of mutation and
unexplained late production of Will Ex.DW4/A is one more suspicious circumstances, which
shrouds the genuineness and due execution of Will and propounder of the Will i.e. defendants
have failed to explain the same. The alleged Will Ex.DW4/A is stated to have been executed on
17.11.1991. Chande Ram, died on 20.11.1991 i.e. after short time from the date of execution of
the alleged Will. DW-5, Jai Chand, has stated that Chande Ram was ill. The registered Will was
executed on 16.12.1976. There is no evidence on record to show that his relation with Shauni
Devi was strained, but to the contrary it has come in evidence that she was also maintaining
deceased Chande Ram. The registered Will was not revoked by him for a period of about sixteen
years and he never thought in terms of revoking the same till three days prior to his death.
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Shauni Devi, original plaintiff was the second wife of deceased Chande Ram and she resided with
him. The said reason to debar her is not plausible and reasonable. As per condition of alleged
Will Ex.DW4/A, the defendants were required to make payment of Rs.200/- each per month to
Shauni Devi. The defendants have produced in evidence money order receipts Mark A to Mark F
and money order form Ex.DW2/A to Ex DW2/F. All money orders of Rs.600/- each are shown to
have been sent on the same date i.e. on 15.6.1993 i.e. after the attestation of mutation Ex.DA
and the dispute arose between the parties, which clearly shows malafide on behalf of the
defendants that they wanted to pretend that were complying with the terms and conditions, as
mentioned in Ex.DW4 /A, but it cannot be ruled out in view of the said facts that the alleged Will
Ex.DW4/A was manipulated by them after the death of Chande Ram and the said circumstances
surrounds the due and proper execution of Will in question. The inheritance cannot be kept in
abeyance. Neither due execution of Will Ex.PW3/A nor of Will Ex.DW4/A by Chande Ram has
been proved, hence he would be deemed to have died intestate and the learned Trial Court has
rightly held that his legal heirs would succeed to his estate in view of the intestate succession.
Till the death of Chande Ram, he was owner-in- possession of the suit land and property. He
died on 20.11.1991. The suit has been maintained on 6.1.1999. Nothing could be shown on
behalf of the defendants, as to how the suit is barred by limitation. As far as the registered Will
is concerned, original Will was not brought on record nor there was any secondary evidence led.
So, the findings recorded by the learned Trial Court regarding not believing the same cannot be
said to be perverse. At the same point of time, the findings recorded by the learned Trial Court
regarding the Will Ex.DW4/A, the same cannot be a genuine document and the same is forged
one, as per the evidence, which has come on record. Accordingly, substantial question of law
No.1, as framed by this Court, is answered holding that the Will was assailed at the earliest, as
discussed hereinabove, when the defendants started asserting their exclusive right on the suit
land and the plaintiff came to know about the forged act of the defendants immediately she
maintained the suit, so the suit is within limitation and the suit cannot be termed as time barred.
The suspicious circumstances noticed by the learned Courts below are real one and Will
Ex.DW4/A, is a forged and fabricated document prepared after the death of executant and so,
substantial question of law No.2, is answered accordingly. Both the learned Courts below have
correctly appreciated the oral as well as documentary evidence led by the parties and there is no
need to interfere with the well reasoned judgments and decrees passed by both the learned
Courts below.

12. In view of the above discussion, the appeal of the appellant is without merit,
deserves dismissal and is accordingly dismissed. In the peculiar facts and circumstances of the
case, parties are left to bear their own costs. Pending application (s), if any, shall also stands
disposed of.

BEFORE HON’BLE MR. JUSTICE CHANDER BHUSAN BAROWALIA, J.

New India Assurance Company ...Appellant.
Versus
Smt. Seema Devi ...Respondent.

FAO (MVA) No. 46 of 2016
Reserved on: 13.12.2017
Date of Decision : 14.3.2018

Motor Vehicles Act, 1988- Section 173- Motor Accident Claims Tribunal- Appeal filed by the
insurer on the ground that deceased was a gratuitous passenger- Held- on facts nothing was
proved on record as to how the deceased was a gratuitous passenger, he was not found to be the
owner of the vehicle as alleged by the Insurance Company, on the contrary the evidence on record
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was that the deceased was travelling with his goods in the ill-fated vehicle — on quantum the
award was held to be not excessive as deceased was only 16 years of age- Consequently, appeal
dismissed. (Para-16 to 18)

For the Appellant: Mr. Praneet Gupta, Advocate.
For the Respondents: Ms Anu Tuli Azta, Advocate for respondents No.1 & 2.

Ms. Tim Saran, Advocate for respondent No.3.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge.

The present appeal under Section 173 of the Motor Vehicles Act, 1988, is
maintained by the appellant/Insurance Company (hereinafter referred to as ‘the appellant’).
Subject matter of the present appeal is award, dated 31.10.2015, made by the learned Motor
Accident Claims Tribunal, Shimla, (for short ‘the learned Tribunal) in M.A.C. case No.111-S/2 of
2013, titled as Smt. Seema Devi & another versus New India Assurance Company Ltd. & others,
vide which the compensation to the tune of Rs.6,00,000/- (Rupees six lacs) was awarded with
interest @ 7.5% per annum from the date of institution of the claim petition, i.e. 30.10.2013 till
its realization and costs assessed at Rs.5,000/- came to be awarded in favour of the claimants.

2. As per the petitioners deceased Vikas Sharma was travelling in vehicle No.HP-
51A-1145 and died in the road side accident, which took place on 13.7.2013 at 7.30 P.M at
Jajhar Nalah on Dalash-Luhari road.

3. The claimants are the parents of deceased Vikas Sharma and the present appeal
has been preferred against the Insurance Company being insurer, owner and legal heirs of the
deceased Virender Kumar, driver of the vehicle No.HP-51A-1145.

4. The case of the claimants is that the accident took place due to the rash and
negligent act of the driver, who unfortunately has also died in the accident in question.

5. The Insurance Company filed its reply, in which the preliminary objection qua
the fact that the claim petition is not maintainable, the vehicle involved in the accident was being
driven in violation to the provisions of Motor Vehicles Act, as well as, in contravention to the
terms and conditions of the insurance policy have been taken. It has also been pleaded that the
deceased was travelling in the vehicle, in question, as gratuitous passenger. It has also been
pleaded that the driver was not having a valid and effective driving licence and there was
collusion between the claimants and respondents No.2 and 3.

6. The owner of the vehicle was Maneesh Kumar (respondent No.2). He also filed
his separate reply, in which, he denied the contents of the claim petition for want of knowledge.
However, the factum of accident has been admitted and it has been admitted that the deceased
was travelling in the vehicle with apples.

7. The L.Rs. of the deceased driver (Virender Kumar) has not chosen to file reply, as
the driver has expired in the accident. So, the legal representatives were made party and they
were proceeded against ex-parte before the learned Tribunal below.

8. The above mentioned claim petition was resisted by the respondents/claimants
before the learned Tribunal and the following issues came to be framed by the learned Tribunal
below on 05.8.2014/30.10.2015:

“l. Whether Sh. Virender Kumar was driving Bolero Camper bearing
registration No.HP-51A-1145 on dated 13.07.2013 at place Jajhar Nala

on Dalash-Luhari road in rash and negligent manner resulting in death
of Vikas Sharma, as alleged? OPP.
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2. If issue No.l is proved in affirmative, whether the petitioners are
entitled for compensation, if so, to what amount and from whom?
OPP.

3. Whether vehicle was being driven in violation of terms and conditions of
Insurance Policy, provisions of Motor Vehicles Act and Rules as alleged?
OPR.

4. Whether deceased Vikas Sharma was traveling in the offending vehicle
as unauthorized/gratuitous passenger as alleged ? OPR.

5. Whether deceased driver Virender Kumar was not holding valid and
effective driving licence as alleged? OPR

6. Whether petition is not legally maintainable as alleged? OPR

7. Whether petition has been filed in collusion with respondents No.2 & 3
as alleged? OPR-1.

8. Relief.”

The learned Tribunal, after examining the evidence, oral as well as documentary,

held that the owner/insured-cum-driver of the offending vehicle had driven the same rashly and
negligently at the time of accident and caused accident.

10.

After deciding Issue Nos.1 and 2 in affirmative and Issue Nos. 3 to 7 in negative,

the learned Tribunal awarded this compensation amount. The Insurance Company assailed the
present award on the following grounds:

(1)- That the impugned award under Section 166 of the Motor Vehicles Act is
against the law and contrary to the facts and documents placed on the record,
hence, liable to be quashed and set aside;

2) That the learned Motor Accident Claims Tribunal has fallen in grave
error in awarding exaggerated/ exorbitant amount and passed an award by
totally ignoring the well settled legal positions as lay down by the Hon’ble
Supreme Court of India and the award is not perverse, fanciful unjustifiable,
unfair, arbitrary but also unreasonable. It has been submitted that the
application moved under Section 170 of the MVA by the appellant was allowed by
the learned Tribunal on 29.10.2014;

(3) That the learned Tribunal below has wrongly fastened the liability on the
appellant despite the fact that the appellant has categorically pleaded and proved
on record that the vehicle was plied in violation of the terms and conditions of the
insurance policy;

4) That the findings of the learned Tribunal below on Issue No.4 is without
any evidence and pleadings. The contemporaneous record produced on record
clearly shows that two persons were travelling as gratuitous passengers. The
petitioners nowhere pleaded that deceased was travelling as a owner of the goods.

(5) That the learned Tribunal below has acted upon wrong principle of law
by awarding extremely high/exorbitant compensation. The learned Tribunal
below has drawn inference about the deceased occupation and income without
any cogent and reliable oral or documentary evidence on record. It has been
submitted that the learned Tribunal below should have not allowed a misfortune
to turn into windfall.

(6) That the learned Tribunal below has awarded highly excessive
compensation without their being any documentary evidence on record. The
claimants have failed to prove on record the earning of the deceased and the
figure of earning taken by the learned Tribunal below was without any basis
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11. Learned counsel for the appellant has argued that Insurance Company is not
liable to pay the amount of compensation and further that amount as awarded is against the law
as settled by the Hon’ble Supreme Court of India, in Special Leave Petition (Civil) No.25590 of
2014, decided on 31.10.2017, titled National Insurance Company Limited versus Pranay Sethi
and others, and the amount is thus required to be reduced.

12. On the other hand, learned counsel appearing for the respondents have argued
that the Insurance Company has no right to assail the award and the appeal be dismissed.

13. In rebuttal, the learned counsel for the appellant has argued that as per the
decision of the Hon’ble Supreme Court in Special Leave Petition(Civil) No.25590 of 2014, titled
National Insurance Company Limited versus Pranay Sethi and others, the award be modified.

14. To appreciate the arguments of the learned counsel appearing on behalf of the
parties, I have gone through the record of the appeal carefully.

15. As far as the negligence of the driver of the vehicle is concerned, PW1, Pooja Devi
by filing her affidavit Ex.PW-1/A in examination-in-chief shows that the same is based upon the
contents of the claim petition. Allegations of rash and negligent driving against the driver have
also been levelled. Further, the facts speaks for itself.

16. PW2, H.C. Anil Kumar, Police Station, Anni, District Kullu, proved the copy of the
F.I.R. Ext. PW-2/A, registered at Police Station, Anni. He deposed that due to the death of
the driver in the accident, in question, the proceedings in the F.I.R. have been dropped. However,
the case of the Assurance Company is that in the F.I.LR., there is nothing to show that the
deceased was travelling as the owner of the vehicle. So far as the death is concerned, PW3, Dr.
Manish Thakur, who conducted the postmortem examination of the dead body of the deceased
and proved the copy of the postmortem report Ext.PW-3/A. This witness has specifically stated
that the injuries found on the body of the deceased could be caused in a motor vehicular
accident. Unfortunately the driver, against whom the allegations of rash and negligent driving
have been levelled by the claimants, had also died in the accident in question. In this case, there
is no eye witnesses to the accident in question as all the occupants as well as the driver died in
the accident. Keeping in view the allegations, which have been mentioned in the F.I.R., according
to which, the road was wide enough, this Court is of the view that the accident had taken place
due to the rash and negligent driving of the driver and the registration of FIR is prima facie proof
for rash and negligent driving against the driver of the ill-fated vehicle.

17. Further, from the record, it is clear that it was the driver who was driving the
vehicle in such a rash and negligent manner that he could not control the vehicle and resultantly,
the accident took place and the deceased died. Further, the facts speaks of itself and so this
Court is of the considered view that the accident in question, took place due to the rash and
negligent driving of the vehicle in question, in which the deceased received fatal injuries.

18. The age of the deceased was 16 years and he was the only son of his parents and
the Court below has awarded Rs.6,000,00/- (Rupees Six lacs) alongwith interest @ 7.5% per
annum. So, this Court finds that the Award passed by the learned Tribunal below cannot be said
to be excessive, as the deceased was 16 years of age and could have earned a lot in his life and
might have served his parents. Therefore, this Court find no infirmity or illegality in the award
passed by the learned Tribunal below and thus the award needs no interference. Hence, the
appeal is dismissed.

19. Pending application(s), if any, shall also stands disposed of accordingly.
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BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J. AND HON’'BLE MR.
JUSTICE VIVEK SINGH THAKUR, J.

Rakesh Kuvmar . Appellant.
Versus
State of Himachal Pradesh ... Respondent.

Cr. Appeal No. 149 of 2017
Reserved on : 19.12.2017
Decided on : 14.3.2018

Code of Criminal Procedure, 1973- Section 374- Appeal against Conviction- Section 302 of
I.P.C- Circumstantial Evidence- Appellant convicted under Section 302 of I.P.C to undergo life
imprisonment and to pay a fine of Rs.20,000/- - conviction and sentence challenged- While
dismissing the appeal Held- legal parameters to appreciate the circumstantial evidence reiterated,
as were held in criminal Appeal No.242/2016 titled as Hikmat Bahadur versus State of
Himachal Pradesh decided on 19th September, 2017- The principle laid down by the Supreme
Court of India in Sharad Birdhichand Sarda versus State of Maharashtra, (1984) 4 SCC 116
reiterated that the conclusion of guilt is to be barred or “must or should be”, and not merely “may
be” fully established- The facts so established should be consistent only with the hypothesis of
the guilt of the accused- The circumstances should be of conclusive nature and should exclude
every possible hypothesis except the one to be proved and the chain of evidence must be so
complete as to leave no reasonable grounds for the conclusion consistent with the innocence of
the accused- Based on the aforesaid, on facts the circumstances culled out by the Learned Trial
Court held to be consistent with the chain of circumstances so complete, but to establish the
hypothesis of the guilt of the accused alone and the chain of evidence was held to be so complete
as to leave any reasonable ground to come to the conclusion consistent with the innocence of the
accused- Consequently, the appeal dismissed. (Para-17 to 29)

Case referred:
Jagriti Devi versus State of Himachal Pradesh, AIR 2009 SC 2869

For the appellant Mr. N.K. Thakur, Senior Advocate with Mr. Divya Raj Singh,
Advocate.
For the respondent Mr. S.C. Sharma and Mr. Narinder Guleria, Addl. AGs.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J.

Appellant herein is convict (hereinafter to be referred as ‘accused’). He has been
tried for the commission of an offence punishable under Sections 364 and 302 of the Indian penal
Code, however, convicted and sentenced to undergo life imprisonment and to pay a fine of
Rs.20,000/- for the commission of an offence punishable under section 302 IPC alone vide
judgment dated 27.1.2017 passed by learned Additional Sessions Judge, Sirmaur District at
Nahan in Sessions trial No. 51-N/7 of 2015.

2. Aggrieved by his conviction and sentence the convict-appellant has preferred the
present appeal for quashing and setting aside the impugned judgment on the grounds, inter alia,
that the same is against the law and facts of the case. He had no intention to kill his son
deceased Himanshu. He was not seen by anyone while throwing his son in Kulhal canal. The
circumstantial evidence produced against him no where suggest that it is he who has thrown his
son Himanshu in the canal. The chain of the evidence led against him is not complete so as to
clinch that it is he alone and none else had eliminated deceased Himanshu. The trial Court was
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not justified to make basis the statement he made under Section 313 Cr.P.C. while recording his
findings of conviction and sentence. His version in the statement does not absolve the
prosecution from the onus upon it to prove him guilty beyond all reasonable doubts. The
testimony of the prosecution witnesses, none else but closely related hence interested one, has
been erroneously relied upon to record the findings of conviction against him. The person like
PW15 Parvinder Singh is a liar because his statement that he noticed the accused driving the
motor cycle with his child as pillion rider at a time while buying some articles from S.K. General
Store and that when returned the child was not on the motor cycle is absolutely false. PW15
according to the accused is a stock witness, hence deposed falsely. Near Yamuna bridge, only
dhabas and tea-stalls are situated and not any general store. PW16 Ram Dass admit that there
exists path adjoining Kulhal canal being used by the people to have access to village Khara and
Baba Bhure Shah Mandir. Therefore, in a broad day light i.e. around 11:30 A.M. or 12.00 noon
how a grown up child could have been thrown in the canal. Otherwise also, a person thrown in
canal would raise hue and cry, however, no such evidence has been produced. Therefore, PW16
has also made a false statement.

3. Complainant in this case is Reena Devi (PW1). She is wife of accused. They
married each other on 7.5.2000. Two sons namely Deepak and Himanshu (deceased) were born
to them out of this wedlock. Since the accused was suspecting extra marital relations of the
complainant with someone else and was also of the belief that both sons were not born to her
from his loins and rather from the loins of the person with whom she was having extra marital
relations, he had no liking for both children. He also used to torture the complainant on this
pretext. She was given merciless beating by him in the year 2010. She, therefore, left the
matrimonial home with her sons and started living in the house of her parents. It is in the year
2013 the accused compromised all disputes with her and assured that he will not torture her any
further. On the assurance so given by him she returned to the matrimonial home and they again
started living together with children. After some time he again started torturing her at the same
pretext. She had been managing her stay in the matrimonial home anyhow or other.

4. On 30t May 2015 the accused asked her to accompany him along with
Himanshu to Paonta Sahib for preparing Adhaar cards. They went to Paonta Sahib with accused
on motor cycle. There the accused filled-in her form and also form of Himanshu and handed
over the same to the complainant. She was asked to stand in queue and deposit the forms in
SDM office and himself went to market to purchase computer. Master Himanshu was also taken
by him on motor cycle with him. When the accused and deceased Himanshu did not come back
for one and half hours, she made a call on his cell phone through the cell phone of Kamla PW2
who was also standing in queue with her. The accused, however, did not pick up the call. When
after one and half hours he returned alone she inquired about Himanshu as to where was he.
The accused replied that Himanshu had alighted from the motor cycle at Nirmal Sweet shop. He
asked the complainant to search Himanshu at the place of her parents. The missing report
Ext.PW1/A lodged by the complainant reveals that she and her husband the accused both
searched master Himanshu in the market near and around Paonta Sahib but of no avail. It is
thereafter she decided to report the matter to the police.

S. The report Ext.PW1/A was lodged in the police station on 30.5.2015 itself. The
police swung into action. Efforts were made with the assistance of the complainant and other
relatives of Himanshu to search him out but of no avail. On the next day i.e. 31.5.2015 in the
evening when statement of the complainant was recorded under Section 161 Cr.P.C. she
disclosed about her strained relations with the accused at the pretext of the latter was suspecting
her chastity and paternity of both sons. She also expressed her doubt that due to such suspicion
it is he alone who either has done away with minor Himanshu or concealed him somewhere. Shri
Fateh Singh (Former MLA) father of accused was also associated on that very day in the
investigation of the case. He also disclosed about the strained relations of the complainant and
the accused on account of the latter doubting the chastity of the former and her extra marital
relations with someone else. He has further disclosed to the police that the accused was even of
the impression that two sons have not been born to the complainant from his loins and rather
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from that of the person with home she was having extra marital relations. Therefore, Fateh Singh
aforesaid has also suspected that Master Himanshu was either eliminated by the accused or
hided at some place. The statement of PW15 Parvinder Singh recorded by the police under
Section 161 Cr.P.C. that while crossing through S.K. General Store near Yamuna bridge a child
was sitting on the motor cycle being driven by the accused as pillion rider, however, when
returned the child was not with him has also given a clue to the investigating agency that there is
hand of the accused in the commission of some non-bailable offence connected with the incident
of missing of Master Himanshu.

6. The accused was, therefore, taken in custody on 31.5.2015 itself. When
interrogated in custody, the accused allegedly made the disclosure statement Ext.PW16/A in the
presence of witnesses that he can show the place where he pushed Himanshu in canal. The
statement so made was reduced into writing. Accordingly the police and witnesses had rushed to
Kulhal barrier and identified the place where he pushed his son Himanshu into canal. The
identification memo of that place Ext.PW16/B was accordingly prepared in the presence of
witnesses. During further course of investigation the spot map etc. was also prepared. The
motor cycle bearing No. HP-17B-4035 of the accused handed over to the police by his brother
Sumer Chand was also taken into possession vide seizure memo Ext.PW11/A.

7. On 12.6.2015 in the morning PW4 Jagbir Singh a JCB Operator noticed the
dead body of a child floating in Kulhal canal. He informed the official of CISF Unit deployed there
on security duty. The intimation was further passed on by CISF official to Mirjapur police and
police of Paonta Sahib. The police in turn had passed on such information to PW17 Surjeet
Singh and Sumer Chand, the uncles of Himanshu. They accompanied by the police went to the
spot near Khara project and identified the body of their nephew Himanshu. The autopsy was got
conducted from the team of Doctors comprising PW10 Dr. Kamal Pasha. Since the dead body
was in badly decomposed condition, therefore, referred to IGMC Shimla for conducting autopsy
by the expert. In IGMC it is Dr. Sangeet Dhillon PW21 who has conducted the autopsy and the
cause of death of deceased was found drowning and throwing him in water.

8. On collecting the post mortem reports and also the report from State Forensic
Science Laboratory as well as completion of the investigation the police has found the
involvement of the accused in the commission of the offence. Therefore, report under Section 173
Cr.P.C. was filed against him in the trial Court.

9. Learned trial Judge on having gone through the evidence collected by the police
and hearing learned counsel and recording its satisfaction qua the existence of a prima-facie case
against the accused proceeded to frame charge against him under Sections 364 and 302 of the
Indian Penal Code. He, however, pleaded not guilty and claimed trial.

10. The prosecution has examined 21 witnesses in all to prove its case against the
accused. As noticed at the outset, the present is a case of circumstantial evidence. Anyhow, the
material prosecution witnesses who have been examined by the prosecution to prove the
circumstances suggesting the guilty of the accused are PW1 Reena Devi the complainant, PW2
Kamla Devi, PW3 Fateh Singh father of the accused, PW6 Vishal brother of PW1, PW16 Ram Dass
father of the complainant, PW17 Surjeet Singh elder brother of accused, PW18 Gurmeet Singh
and PW15 Parvinder Singh also. The other witnesses including officials have also been examined
to complete the chain of circumstances so relied upon against the accused.

11. The accused was also examined under Section 313 Cr.P.C. and all the
incriminating circumstances appearing against him in prosecution evidence put to him during
such examination. Interestingly enough, he has not denied his marriage with the complainant
and two sons born to her. Though the prosecution evidence that he was suspecting her extra
marital relations with someone else and also raising finger on the paternity of two sons were
denied, however, admitted that on one occasion the complainant abandoned his company and left
the matrimonial home also. She was brought back by him on the assurance that he will not
torture her any further in future.
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12. The accused also admit that on 30.5.2015 he had taken the complainant and
deceased Himanshu to Paonta for preparing their Adhaar cards. He also admits that he went to
the market for purchasing a computer and had taken HImanshu also with him. It was also put
to him that when he returned Himanshu was not with him which fact he also admit as correct.
However, when the disclosure statement Ext.PW16/A was put to him though he admit that he
made the statement to the police, however, not to the effect that he pushed Himanshu into canal
and explained that Himanshu rather slipped away into canal at his own. In reply to question No.
14 he admit that on being asked by PW1 as to where Himanshu was, he told that Himanshu
alighted from the motor cycle at Nirmal Sweet shop. He also admitted that when returned on
motor cycle PW15 noticed that Himanshu, a pillion rider was not with him at that time.

13. The accused was given an opportunity to produce evidence in his defence also,
however, he opted for not to do so.

14. Learned trial Court on the completion of the record and hearing learned Public
Prosecutor as well as defence Counsel and on appreciation of the evidence available on record
has held the accused guilty of the commission of an offence punishable under Section 302 IPC.
Consequently, he has been convicted to undergo rigorous imprisonment for life and also to pay
Rs.20,000/- as fine. No case under Section 364 IPC, however, was found to be made out against
him, hence acquitted of the charge so framed against him.

15. Mr. N.K. Thakur, learned Senior Advocate assisted by Mr. Divya Raj Singh,
Advocate has argued that there is no iota of evidence to connect the accused with the commission
of alleged offence. Again there is no tangible evidence to show that it is the accused who has
pushed his own son Himanshu into Kulhal canal and thereby killed him. The circumstantial
evidence as pressed in service according to learned defence Counsel is neither plausible nor
reasonable. The findings of conviction under Section 302 IPC are stated to be recorded against
the accused on the basis of surmises and conjectures.

16. On the other hand, learned Additional Advocate General while repelling the
arguments addressed on behalf of the accused has contended that the circumstantial evidence
available on record is cogent and reliable. The change of circumstances as appeared in the
prosecution evidence against the accused is complete and leave no manner of doubt that it is the
accused who has pushed deceased Himanshu into canal and due to which he died. Learned
lower Court, therefore, has not committed any illegality or irregularity while convicting the
accused for the commission of offence punishable under Section 302 of the Indian Penal Code.

17. On having gone through the entire material on record and also the given facts
and circumstances coupled with the factum of the present is a case where no direct evidence is
available and rather the prosecution case hinges upon the circumstantial evidence an onerous
duty is casted upon this Court to find out the truth by separating grain from the chaff. However,
before that it is desirable to take note of the necessary ingredients of an offence punishable under
Section 302 IPC.

18. Reliance in this regard can be made to the provisions contained under Section
300 IPC. As a matter of fact, culpable homicide amounts to murder firstly if the accused is found
to have acted with an intention to cause death or secondly to cause such bodily injury knowing
fully well that the same is likely to cause death. Thirdly, intention of causing bodily injury to any
person and such injury intended to be inflicted knowing fully well that the same in ordinary
course of nature would be sufficient to cause death.

19. Culpable homicide has been defined under Section 299 IPC. Whoever causes
death of someone by way of an act caused intentionally or with the knowledge that such act is
likely to cause death can be said to have committed the offence of culpable homicide punishable
under Section 302 of the Indian Penal Code. The Apex Court in Jagriti Devi versus State of
Himachal Pradesh, AIR 2009 SC 2869 has held that expression “intent” and “knowledge”
postulate the existence of a positive mental attitude of different degree. The ingredients of
culpable homicide amounting to murder, therefore are: (i) causing death intentionally and (ii)
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causing bodily injury which is likely to cause death. Whether the circumstantial evidence
produced by the prosecution is sufficient to connect the accused with the commission of offence
or not is a question to be determined later on, however, before that what are legal parameters to
appreciate the circumstantial evidence as we detailed in a recent judgment in Criminal Appeal No.
242 of 2016, title Hikmat Bahadur versus State of Himachal Pradesh and its connected
appeal rendered on September 19, 2017 need to be discussed. The same reads as follows:

«

..... Before the evidence produced by the prosecution in this case is elaborate, the
present being a case of circumstantial evidence, the Court seized of the matter
has to appreciate such evidence in the manner as legally required. We can draw
support in this regard from a judgment of Division Bench of this Court in
Sulender vs. State of H.P., Latest HLJ 2014 (HP) 550. The relevant extract of
this judgment is re-produced here-as-under:-

“21. It is well settled that in a case, which hinges on circumstantial evidence,
circumstances on record must establish the guilt of the accused alone and rule out
the probabilities leading to presumption of his innocence. The law is no more res
integra, because the Hon’ble Apex Court in Hanumant Govind Nargundkar vs.
State of M.P., AIR 1952 SC 343, has laid down the following principles:

“It is well remember that in cases where the evidence is of a circumstantial nature,
the circumstances from which the conclusion of guilt is to be drawn should be in
the first instance be fully established, and all the facts so established should be
consistent only with the hypothesis of the guilt of the accused. Again, the
circumstances should be of a conclusive nature and tendency and they should be
such as to exclude every hypothesis but the one proposed to be proved. In other
words, there must be a chain of evidence so far complete as not to leave any
reasonable ground for a conclusion consistent with the innocence of the accused
and it must be such as to show that within all human probability the act must have
been done by the accused.”

22, The five golden principles, discussed and laid down, again by Hon’ble Apex
Court in Sharad Birdhichand Sarda vs. State of Maharashtra, (1984) 4 SCC 116,
are as follows:

(i) the circumstances from which the conclusion of guilt is to be
drawn must or should be and not merely ‘may be’ fully established,

(i) the facts so established should be consistent only with the
hypothesis of the guilt of the accused, that is to say, they should not be explainable
on any other hypothesis except that the accused is guilty,

(iii) the circumstances should be of a conclusive nature and tendency,

(iv) They should exclude every possible hypothesis except the one to
be proved, and

(v) there must be a chain of evidence so complete as not to leave any
reasonable ground for the conclusion consistent with the innocence of the accused
and must show that in all human probability the act must have been done by the
accused.”...

21. Similar case is the ratio of judgment rendered again by this Bench in
State of Himachal Pradesh vs. Rayia Urav @ Ajay, ILR 2016 (5) (HP) 213.
This judgment also reads as follows:-

“10. As noticed supra, there is no eye-witness of the occurrence and as such, the
present case hinges upon the circumstantial evidence. In such like cases, as per
the settled proposition of law, the chain of circumstances appearing on record
should be complete in all respects so as to lead to the only conclusion that it is
accused alone who has committed the offence. The conditions necessary in order
to enable the court to record the findings of conviction against an offender on the
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basis of circumstantial evidence have been detailed in a judgment of this Court in
Devinder Singh v. State of H.P. 1990 (1) Shim. L.C. 82 which reads as under:-

“1. The circumstances from which the conclusion of guilt is to be drawn should be
fully established.

2. The facts so established should be consistent only with the hypothesis of the
guilt of the accused, that is to say, they should not be explainable on any other
hypothesis except that the accused is guilt.

3. The circumstances should be of a conclusive nature and tendency.
4. They should exclude every possible hypothesis except the one to be proved.

5. There must be a chain of evidence so complete as not to leave any reasonable
ground for the conclusion consistent with the innocence of the accused and must
show that in all human probability the act must have been done by the accused.

11. It has also been held by the Hon’ble Apex Court in Akhilesh Halam v. State of
Bihar 1995 Suppl.(3) S.C.C. 357 that the prosecution is not only required to prove
each and every circumstance as relied upon against the accused, but also that the
chain of evidence furnished by those circumstances must be so complete as not to
leave any reasonable ground for a conclusion consistent with the innocence of the
accused. The relevant portion of this judgment is reproduced here-as-under:-

,,,,, It may be stated that the standard of proof required to convict a person on
circumstantial evidence is now settled by a serious of pronouncements of this
Court. According to the standard enunciated by this Court the circumstances relied
upon by the prosecution in support of the case must not only by fully established
but the chain of evidence furnished by those circumstances must be so complete as
not to leave any reasonable ground for as conclusion consistent with the innocence
of the accused. The circumstances from which the conclusion of the guilt of an
accused is to be inferred, should be conclusive nature and consistent only with the
hypothesis of the guilt of the accused and the same should not be capable of being
explained by any other hypothesis, except the guilt of the accused and when all the
circumstances cumulatively taken together lead to the only irresistible conclusion
that the accused is the perpetrator of the crime.”...

Learned trial Court in para-37 of the impugned judgment has taken into

consideration the following circumstances and formed an opinion that the chain is complete:-

1)

2)

3)
4)

S)

6)

The accused suspected that complainant had extra marital relations with one
person of the neighbourhood and both the children were born from those
relations.

The accused used to torture the complainant and subject her to severe beatings
on this issue and had given an axe blow on the head of the complainant in the
year 2010.

The accused used to treat the children with cruelty and had no affection for
them.

In the year 2010, when the complainant was dealt axe blow by the accused, she
along with the children left the house and stayed with her father.

The accused thereafter, brought the complainant back alongwith children with
the promise not to torture them anymore and kept nicely for about 6
months, where after maltreatment again begun.

The accused had made an attempt to eliminate the deceased child by putting him
in a box as narrated by the complainant and others to the Investigating Officer,
SHO Laiq Ram.



7)

8)

9)

10)

11)

12)

13)

14)

15)

16)

17)

18)
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On the fateful day, the accused intentionally brought the complainant and the
deceased child to the office of SDM Paonta Sahib, with a view to get their Adhaar
card prepared as he had a design in his mind to eliminate the child.

The accused intentionally made the complainant to stand in the queue to wait for
the turn and at that very moment impressed upon her that he shall take
Himanshu to market so that a computer could be purchased for him; whereas, as
a matter of fact presence of Himanshu was also required on the spot as his
Adhaar card was also to be prepared. Computer could have been purchased
later on.

The accused thus, intentionally isolated the child and made his mother bound to
stay before the Authorities by making her to stand in the queue so that she
would not come in his way.

The accused took the child on the motorcycle across the Yamuna river and
pushed the child in the canal and on his return made a false excuse by deposing
that the child has alighted at Nirmal Sweet shop.

The accused thereafter, misguided the complainant and made her to report the
police about the missing of the child and took her to the houses of relatives to
search the child, whereas he himself knew that he had pushed the child in the
water canal.

The accused on the next day instead of joining the search campaign of the child
started evading his presence and also did not pick up the phone calls and in this
manner the complainant and her father expressed that they suspected that the
accused had hand in the missing of the child.

The accused was seen with the child going across the Yamuna bridge by PW15
Shri Parwinder Singh. He also noticed that the accused had returned all alone.

The accused thereafter, made a confessional statement and showed the canal, in
which he had thrown the child and subsequently, body was recovered from the
same canal. The accused therefore, had a special knowledge as to from where
the body of the child could be recovered and this evidence became admissible
against him.

The accused while asked to explain the circumstances, he admitted the evidence
to the effect that he had taken the child across the bridge and by the side of
canal. He only tried to explain that child slipped in the water for no fault on his
part.

Even if the child had slipped in the canal by accident, the conduct of the accused
speaks volumes of his intentions and falsify the explanation given by him. The
accused concealed all these facts and pretended as if the child had gone missing
near the SDM office itself.

The medical evidence showed that the death of the child has been caused by
drowning and death has taken place 10-15 days back and thus the possibility of
murdering the child somewhere else and throwing the body in the canal are fully
ruled out.

The accused thus, had a motive, had failed in his previous attempt and thus
created an opportunity to execute his designs by bringing the child and the
mother for preparation of their Adhaar card and by making the mother of the
child to stand in the queue before the Authorities and executed his designs with
utmost cleverness.

We are in full agreement with learned trial Court as the above sated

circumstances appeared on record against the accused. The question for our consideration is,
however, that the chain of circumstances so appeared on record is complete so as to establish the
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guilt of the accused in the commission of the offence. Our answer to this poser in all fairness and
in the ends of justice would be in affirmative for the reason that on facts the prosecution and
defence by and large is not at variance. As noticed hereinabove the accused admit the
complainant to be his legally wedded wife. He also admits strained relations between them.
Though he has disputed that the cause thereto was extra marital relations of his wife, the
complainant, with someone else, however, has failed to assign any other and further reason
thereto. We are convinced that the cause of strained relations between accused and complainant
was the suspicion the former entertained against the latter that she had extra marital relations
with someone else as had it been not so at least PW3 Fateh Singh his father and brother Surjeet
Singh PW17 would have not stated so while in the witness box. They have not been cross-
examined qua this aspect of their testimony having come on record in their examination-in-chief.
There is thus admission on the part of the accused that he was suspecting her relations with
someone else. His wife the complainant PW1, father-in-law Ram Dass PW16 and brother-in-law
Vishal PW6 have also stated in own voice that the accused was suspecting the relations of PW1
with someone else. They have also not been cross-examined qua this aspect of the matter. In
normal circumstances their testimony could have been suspected on account of interested in the
success of prosecution evidence, however, their testimony in examination-in-chief is not
discredited at all as they have not been cross-examined qua this aspect of the matter. It is thus
safe to place reliance thereon also while arriving at a conclusion that the cause of strained
relations between the accused and the complainant was the former suspecting the chastity of
latter. The evidence as has come on record by way of the statement of PW3 Fateh Singh and
PW17 Surjeet Singh cannot be ignored by any stretch of imagination as they were none else but
the father and real brother respectively of the accused. Normally the father and brother will not
implicate his own son/brother that too in a case of this nature. Both PWs 3 and 17 had shown
the guts and told truth while in the witness box to substantiate the cause of justice. No
suggestion was given to them that they deposed so on account of enmity or for some extraneous
consideration. Therefore, from the circumstances appeared on record and relied upon against the
accused it is proved satisfactorily that the accused had been doubting the chastity of his wife, the
complainant and was under the impression that the two sons including deceased were not born
to the complainant from his loins and rather from that of the person with whom she allegedly was
having extra marital relations.

22. Be it stated that in a case of circumstantial evidence the motive to commit the
offence plays a vital role. In the present case the circumstances appeared against the accused on
record establish that he had the motive to kill deceased Himanshu since he was belaboring
under the belief that Himanshu is not born to complainant from his loins and rather from that of
someone else, therefore, he had the cause to eliminate Himanshu. The testimony of the
complainant PW1 that of her father-in-law PW3 Fateh Singh, brother-in-law PW17 Surjeet Singh
reveal that the accused had no liking for the children. As per the testimony of PWs 1 and 3 the
children used to remain in the company of their grandfather PW3 for all the time. According to
PW3 deceased Himanshu was even sleeping also with him whereas as per that of PW1 the
accused was not allowing the children to sleep with them (accused and complainant).
Himanshu, therefore, had become an eyesore for the accused. It is for this reason he has
planned to done away with the life of deceased Himanshu.

23. As per own admission of the accused his wife the complainant and Himanshu
both accompanied him to Paonta Sahib for preparation of Adhaar cards. He also admits that
while the complainant was asked to stand in queue and deposit the forms in the SDM office, he
went to the market for buying a computer. He had also taken Himanshu with him. He also
admits that he returned alone to SDM office. On query by his wife as to where Himanshu was,
his reply was that he alighted from the motor cycle at Nirmal Sweet shop. Surprisingly enough,
in his statement recorded under Section 313 Cr.P.C. his reply to question No. 26 was altogether
different because when the disclosure statement Ext.PW16/A was put to him he replied that no
doubt he had made the statement to the police, however, not that he pushed Himanshu into
canal and rather that Himanshu slipped away and fell into canal at his own. Had it been so, why
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it was not disclosed to the complainant at the best available opportunity to him when on his
return alone she inquired as to where Himanshu was. There was no occasion for him to have
disclosed her at that time that Himanshu had alighted from the motor cycle at Nirmal Sweet
shop. The different statement the accused made qua this vital part of the prosecution case
speaks in plenty that Himanshu was thrown by the accused alone into the canal and he died due
to that. The disclosure statement Ext.PW16/A is duly proved from the testimony of Ram Dass
PW16, a witness thereto. Even the accused has also admitted the statement having been made
by him to the police, however, qualified his version that he has made the statement qua deceased
Himanshu having slipped into the canal at his own and not pushed by him into it, which for the
reasons already recorded cannot be believed to be true. The testimony of PW15 may not be of
much help to the prosecution case because even if it is believed that the said witness was buying
articles in S.K. General Store situated near Yamuna bridge was not expected to have take note of
the accused driving the motor cycle with a child as pillion rider and also the accused returning
alone after one hour. The accused, however, has himself admitted that he returned alone from
the market.

24. The remaining prosecution case i.e. the dead body of Himanshu was seen floating
in Kulhal canal by PW4 Jagbir Singh in the morning is also satisfactorily proved on record as this
part of the prosecution case is not only supported by PW4 Jagbir Singh CISF personnel on duty
at canal but also the another official Sh. Sham Singh PW5, PW7 Surjeet Singh the brother of
accused as well as PW18 Gurmeet Singh who accompanied Surjeet Singh to Kulhal canal where
the dead body was seen. The prosecution case qua taking in possession the dead body and
forwarding the same to Civil Hospital, Paonta Sahib for post mortem also stand satisfactorily
proved from the testimony of PW10 Dr. Kamal Pasha who on examination of the dead body and
its condition alongwith Dr. Rajiv Chauhan concluded that the dead body being in decomposed
condition its post mortem was required to be conducted by a forensic expert. The dead body, as
such, was referred to IGMC, Shimla where the autopsy was conducted by PW21 Dr. Sangeet
Dhillon. In his opinion, the cause of the death was throwing the deceased into water and
consequently drowning.

25. The link evidence produced by the prosecution also substantiates the
circumstances appearing against the accused in prosecution evidence. As already noticed PW4
Jagbir Singh was working as JCB Operator at the relevant time in A.P.E. company, Khara Hydro
Electric Project. It is he who noticed the dead body of Himanshu in Kulhal canal on 12.6.2015
around 8:00 a.m. He informed the CISF official on duty at the project site. Consequently, PW4
Sham Singh who was posted as ASI in CISF Unit, Khara Hydro Electric project at that time
informed Mirjapur and Paonta Sahib Police about the dead body lying in the canal. The canal
leads to Haryana to Kulhal side is proved from the testimony of PW7 Ram Bhaj Sharma, Patwar,
Patwari Circle, Ambari, Tehsil Vikas Nagar, District Dehradun. He has supplied the copy of
revenue papers Ext.PW7/A and tatima Ext.PW7/B to the police. PW8 Pankaj Kumar, Lekh Pal,
Patwari Circle, Tehsil Behat, District Saharanpur (UP) has supplied the jamabandi Ext.PW8/A
and tatima Ext.PW8/B of the place from where the dead body was recovered. PW9 Sukhjit Singh
at the relevant time was posted as Executive Engineer at Asan Barrage, Dhalipur (Uttrakhand).
On an application Ext.PW9/A made to him by the police he had supplied the certificate
Ext.PW9/B to the effect that canal leads to Haryana via Asan barrage, Kulhal, Mutak Majri etc.

26. The remaining witnesses are police officials. PW11 Constable Pradeep Kumar,
Police Station, Paonta Sahib has proved the seizure memo Ext.PW11/A whereby the vehicle along
with its key was taken in possession by the I.O. PW12 HHC D.R. Thakur has proved the memo
Ext.PW12/A whereby the IO has taken in possession one nip of water from canal. PW13 HHC
Rajinder Singh, Police Station, Paonta Sahib had taken the case property to the Forensic Science
Laboratory vide RC No. 77/15 Ext.PW14/B and deposited the same there in safe custody.
PW14 HHC Virender Singh was posted as Moharar Head Constable in police Station, Paonta
Sahib at the relevant time. He has received the case property, made its entries Ext.PW14/A in
the Malkhanna register and later on forwarded the same to Forensic Science Laboratory for
testing through PW13 vide RC No. 77/15 Ext.PW14/B. PW19 at the relevant time was posted
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as SHO in Police Station, Paonta Sahib. He has recorded the FIR Ext.PW19/A on the basis of the
report Ext.PW1/A lodged by the complainant. He had prepared spot map Ext.PW19/C and also
issued hue and cry notice Ext.PW19/D. According to him when PW1 complainant and her
father-in-law PW3 Fateh Singh was associated in the investigation of the case on the next day i.e.
31.5.2015 they both stated that the accused was suspecting her extra marital relations with
someone else and that it is he who had either killed Master Himanshu or hidden him at some
place. PW15 Parvinder Singh was also associated on the same day. In view of their statements
recorded under Section 161 Cr.P.C. the accused was arrested by PW19 and handed over the case
file to PW20 ASI Mohar Singh for further investigation. It is PW20 who had recorded the
disclosure statement Ext.PW16/A made by the accused while in custody and prepared the
identification memo Ext.PW16/B of the place from where the dead body was recovered. He had
also prepared the spot map Ext.PW20/B and inquest papers Ext.PW20/C and Ext.PW20/D. The
application Ext.PW10/A was made to the Medical officer for conducting post mortem of the dead
body. The dead body was sent through Constable Ram Kumar vide docket Ext.PW20/E to IGMC
Shimla for expert opinion. PW20 had also taken the photographs Ext.PW20/G-1 to Ext.PW20/G-
16. He had also collected the revenue record i.e. Ext.PW9/B, PW8/A and PW8/B. The reports
from laboratory Ext.PA and PB were also taken on record.

27. The link evidence as has come on record by way of the testimony of the
former/official witnesses discussed hereinabove also helps the prosecution to show that the chain
of circumstances appearing against the accused in prosecution evidence is complete in all
respect.

28. The present in view of the discussion hereinabove is a case where the
circumstances pressed into service against the accused stand satisfactorily established on record.
The circumstantial evidence produced by the prosecution being conclusive in nature is with the
findings of guilt of the accused recorded by learned trial Court. The chain of circumstances is
complete and leave no reasonable ground for arriving a conclusion inconsistent with the guilt of
the accused and also satisfies the conscience of this Court that it is the accused alone who had
thrown his son Himanshu in Kulhal canal and as a result thereof he died.

29. True it is that a criminal trial is not like a fairy tale and the prosecution must
built its case on the edifice of evidence legally admissible. However, in this case, legally
admissible evidence has been produced by the prosecution to prove the involvement of the
accused in the commission of such a gruesome offence, hence he rendered himself liable to be
convicted and sentenced for the commission of said offence. Learned trial Judge, therefore, has
not committed any illegality or irregularity while recording the findings of conviction against the
accused.

30. In view of what has said hereinabove, this appeal fails and the same is
accordingly dismissed.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Shakuntla Devi. .. Petitioner.
Versus
Lalman & ors. . Respondents.

Cr. Revision No. 89 of 2009.
Date of decision: March 14, 2018.

Indian Penal Code, 1860- Sections 147, 447, 323 read with Section 149- Petitioner was
allegedly assaulted by the respondent - challenged acquittal of the respondents by the 1st
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Appellate Court reversing the conviction recorded by the Learned Trial Court by way of revision- It
transpired during hearing that revision was not maintainable — petition was filed for conversion of
revision petition into an appeal- Held- that prayer of conversion is legal but same needs to be
filed at the threshold — present application has been filed after nine years of filing of revision —
Also, respondents have been suffering for last eighteen years in facing the criminal proceedings-
no iota of evidence that they had constituted an unlawful assembly or used force or violence
against the complainant- no interference is made out- revision petition as well as Cr.M.P (M)s
dismissed. (Para-7 to 9)

For the petitioner Mr. Dalip K. Sharma, Advocate.

For the respondents Mr. Neeraj Gupta, Advocate, for respondents No. 1 to 4.
Mr. S.C. Sharma and Mr. Narinder Guleria, Addl. AGs with
Mr. Kunal Thakur, Dy. AG, for respondent No. 6.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (Oral)
Cr.MP(M) No. 1276 of 2017, Cr.MP o. 1215 of 2017
and Cr. Revision No. 89 of 2009

Petitioner herein claims herself to be the victim of occurrence having taken
place long back on 10.11.2001 around 1:30 P.M. at village Dhangu, Police Station Balh,
Tehsil Sadar (now Tehsil Balh), District Mandi wherein she allegedly was assaulted by
respondents No. 1 and 2, the accused persons at a time when was irrigating the field
belonging to them along with her son Hitesh Kumar. Both accused accompanied by their
co-accused Hem Raj, Jagdish Kumar and Puran Chand (since dead) all of a sudden
appeared on the spot and started ploughing the said field with a tractor brought with them.
While accused-respondent Lalman caught hold the complainant, his wife accused Radha
Devi assaulted her with sickle and thereby she received injuries on her person. It was
further alleged that all the accused gathered in the form of an unlawful assembly and
conspired with each other to tress pass into the land of the complainant party and also
administer beatings to them. The task they planned by conspiring with each other they
completed by entering upon the field of complainant party and administered beating to the
complainant and her son Hitesh Kumar.

2. The occurrence was reported to the police of Police Station, Balh, District
Mandi where a case came to be registered against all the accused under Section 147, 447,
323 read with Section 149 IPC vide FIR No. 376 of 2001. The police on conducting
investigation and collecting the evidence against the accused-petitioner prepared the final
report under Section 173 Cr.P.C. and presented the same in the Court with a prayer to
punish the accused persons. The report so filed came to be registered as Police Challan No.
53-1/2002 (46-1I/2002) and tried by the Court of learned Judicial Magistrate Ist Class (II),
Mandi, District Mandi. Learned trial Magistrate after holding full trial has convicted all the
accused persons for the commission of offence punishable under Sections 323 and 447 read
with Sections 149 and 147 of the Indian Penal Code. They were sentenced to undergo
simple imprisonment for a period of three months and also to pay Rs.500/- as fine under
Section 323 read with Section 149 of the Indian Penal Code and to undergo simple
imprisonment for a period of two months and to pay Rs.200/- as fine under Section 447
read with Section 149 IPC and also to undergo three months simple imprisonment as well as
to pay Rs.500/- as fine under Section 147 IPC.
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3. All the accused have assailed the findings of conviction recorded against
each of them by learned trial Court in an appeal registered as Criminal Appeal No. 15 of
2006. Learned Sessions Judge, Mandi on hearing the parties and appreciation of evidence
has held that the prosecution has failed to prove its case beyond all reasonable doubt. All
the accused, as such, were acquitted of the charge framed against each of them vide
judgment under challenge in these proceedings before this Court.

4. It is worth mentioning that the State has not opted for filing an appeal
against the judgment of acquittal passed by learned lower Appellate Court. It is the
complainant claim herself to be the victim of the occurrence has preferred the revision
petition challenging therein the judgment passed by learned lower Appellate Court on
several grounds, however, mainly that the findings of the acquittal of the accused recorded
by learned lower Appellate Court are not based upon the proper appreciation of the evidence
available on record. As per her further grouse the well reasoned judgment passed by
learned trial Court has erroneously been set aside.

S. The revision petition when heard for some time, it transpired that the same
is not maintainable. Therefore, on the prayer made on behalf of the petitioner, the matter
was adjourned enabling thereby the learned Counsel representing her to satisfy this Court
as to how a revision petition is maintainable against the judgment of acquittal passed by
learned lower Appellate Court. It is pursuant to the order so passed in this petition the
applications registered as Cr.MP No. 1215 of 2017 with a prayer to order the conversion of
the revision petition into an appeal and Cr.MP No 1276 of 2017 to grant leave to appeal
came to be filed.

6. Both applications have been resisted and contested on behalf of the
respondents-accused on the grounds, inter-alia, that at this belated stage neither the
revision petition can be ordered to be converted into an appeal nor leave to appeal granted.

7. On hearing learned Counsel representing the parties and learned Additional
Advocate General, it would not be improper to conclude that in normal circumstances there
is nothing illegal in converting a revision petition into an appeal. The present, however, is a
case where the application with a prayer to convert the revision petition into an appeal came
to be filed after nine years of the institution of the revision petition in this Court. On the
other hand against the judgment of acquittal passed by learned lower Appellate Court the
remedy available was to file appeal in this Court and not revision petition. As noted at the
outset the conversion of a revision petition into an appeal is legally permissible, however, in
appropriate cases and that too at the very threshold and not at a belated stage because
allowing the revision petition to be converted into an appeal at this stage would amount to
take away a right accrued in favour of the accused on expiry of the period prescribed for
filing the same. Above all allowing such conversion at this belated stage would amount
further harassment of the respondents-accused who have been facing the present case
since its registration with the police in the year 2001 i.e. for the last 18 years. The offence
allegedly committed by the accused-respondents is also not very serious and heinous in
nature as the only allegations against them are that they entered upon the field of the
complainant party and caused hurt to the complainant and her son Hitesh Kumar. The
offence they allegedly committed is thus punishable under Sections 447 and 323 of the
Indian Penal Code because admittedly the so called injuries allegedly inflicted by the
accused party on the person of the complainant were simple in nature. In a case punishable
under Section 447 IPC the maximum sentence of imprisonment may extend up to three
months with fine which may extended to Rs.500/-. Similarly, for the offence punishable
under Section 323 IPC the sentence of imprisonment may extend to one month or with fine
which may extended to Rs.1000/- or with both. A person held guilty under Section 147 IPC
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may also undergo the sentence of imprisonment for a maximum period of two years or with
fine or with both.

8. The accused persons who have been facing the present case for the last 18
years in the considered opinion of this Court had suffered a lot. Otherwise also, the record
reveals that there is no iota of evidence suggesting that the accused formed an unlawful
assembly and conspired with each other to enter upon the field of the complainant party
and also administered beatings to them. There is no grain of truth in the prosecution story
that the accused assembled in the form of an unlawful assembly, had used force against the
complainant party and were violent also so that the commission of an offence punishable
under Section 147 IPC could have been said to be committed by them. No doubt, learned
trial Judge has convicted and sentenced the accused, however, learned lower Appellate
Court on re-appreciation of the evidence while setting aside the findings of conviction
recorded by the trial Court has acquitted them of the charge framed against each of them.

9. Therefore, not only the wrong remedy has been chosen by the petitioner-
complainant but on merits also no case for interference is made out. The present is also
not a case where at this belated stage, the prayer for conversion of the revision petition into
an appeal and leave to appeal should be granted.

10. Being so, the applications are dismissed. Consequently, the revision
petition also stand dismissed.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J. AND HON'BLE MR.
JUSTICE VIVEK SINGH THAKUR, J.

State of Himachal Pradesh ...Appellant.
Versus
Om Parkash ...Respondent.

Cr. Appeal No.166 of 2011
Reserved on: 09.01.2018
Decided on: 14.03.2018

Code of Criminal Procedure, 1973- Section 378- Appeal against acquittal- Section 20 of the
N.D.P.S. Act, 1985- Respondent acquitted by the learned Trial Court- State challenged the
acquittal while re-affirming the findings so recorded - Held- that the bag containing contraband
held not to have been recovered from the conscious possession of the accused/respondent as it
was alleged to have been in between the legs of the accused beneath the seat No.14- On facts,
based on the testimony of PW-2 Satvir Singh, an independent witness- All four passengers sitting
on Seat Nos.12, 13 and 14 had come out off the bus and were questioned by the police regarding
ownership of the bag in question- The said fact coupled with the discrepancy in timings- held- did
not prove that the contraband was recovered from the conscious possession of the accused -
Consequently, acquittal of the accused-respondent upheld. (Para-19 to 33)

Cases referred:

Muddasani Venkata Narsaiah (Dead) through LRs versus Muddasani Sarojana, (2016) 12 SCC
288

Devraj versus State of Chhattisgarh, (2016) 13 SCC 366
Raja and others versus State of Karnataka, (2016) 10 SCC 506
Vinod Kumar versus State of Punjab, (2015) 3 SCC 220
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Ritesh Chakarvarti versus State of M.P., (2006) 12 SCC 321

Paramjeet Singh alias Pamma versus State of Uttarakhand, (2010) 10 SCC 439
Sunil versus State of Himachal Pradesh, reported in Latest HLJ 2010 (HP) 207
State of H.P. versus Mehboob Khan, reported in 2013 (3) Him. L.R. (FB) 1834

For the appellant: Mr.D.S. Nainta & Mr. Virender Verma, Additional Advocate Generals.
For the respondent: = Mr.Vipin Rajta, Advocate.

The following judgment of the Court was delivered:

Vivek Singh Thakur, Judge.

Instant appeal has been preferred by the State of Himachal Pradesh against
acquittal of respondent-Om Parkash vide judgment, dated 14th January, 2011, passed by the
learned Presiding Officer, Fast Track Court, Solan, in Case No. 11 FTC/7 of 2010 arising out of
case FIR No. 98/2009 registered at Police Station Parwanoo, District Solan, under Section 20 of
the Narcotic Drugs and Psychotropic Substances Act, 1985 (hereinafter referred to as 'NDPS Act)).

2. We have heard learned counsel for the parties and have gone through the record.

3. Prosecution case, in brief, is that on 28th November, 2009, after recording G.D.
Entry No. 34 (a), Ex. PW-4/A, PW-12 ASI Ram Lal alongwith PW-1 HC Ashok Kumar, PW-7 HC
Bhagirath, PW-11 Constable Rajesh Kumar and Constable Gurcharjit Singh (not examined) left
the Police Station at about 11.10 p.m. in official vehicle Bolero Camper being driven by Constable
Desh Raj (not examined) having search light, investigation kit and weights and scale for checking
of vehicles and Nakkabandi in the area of Sector 3, Parwanoo etc. At about 12.35 a.m., police
party stopped a HRTC bus plying from Rohru to Delhi near Shivalic Agro Factory, Sector 3,
Parwanoo and conducted routine checking of luggage of passengers. During checking, a person
sitting on seat No. 14 was found with a bag in his lap and one bag between his legs below the
seat. On checking these bags, a mobile charger with lead and a t-shirt were found in the bag
which was in his lap and in another bag, a brown pant, a woolen shawl and a polythene packet
were found. In the polythene packet, charas in round and stick shape was recovered. Person
alongwith bags was brought out of the bus from the front door and driver and conductor of the
bus were also called outside the bus, who disclosed their names to be Vinod Kumar and
Nagender, respectively. Name of owner of bag was also asked in presence of driver and conductor
of the bus, who disclosed his name and identity as respondent.

4. Thereafter, identification slip of recovered contraband Ex. PW-1/A was prepared
and on weighing, recovered charas was found to be 4 kg 400 grams. Recovered charas was put in
the polythene bag and was again put in bag alongwith shawl and the bag was sealed in a packet
of cloth by affixing seal 'A'. Another bag was also sealed in a separate piece of cloth with the
same seal 'A'. Sample of seal was taken and it was handed over to PW-7 HC Bhagirath. Memo Ex.
PW-1/C was prepared in this regard. Parcels were taken into possession vide property search
and seizure form Ex. PW-1/D and Ex. PW-1/E. NCB form in triplicate was filled in. During the
search and seizure process, PW-1 HC Ashok Kumar had also taken photographs of the
proceedings with digital camera, which were downloaded by PW-10 ASI Chander Shekhar on the
computer for taking prints Ex. P-10 to P-12 of the said photographs.

5. After seizure of the contraband, rukka Ex. PW-12/B was sent to Police Station at
2.10 a.m. through PW-11 Constable Rajesh Kumar, who handed over the same to PW-4 MHC
Prem Singh, which was fed in the computer by the said MHC and FIR Ex. PW-4 /B was registered,
which was signed by PW-9 SHO Govind Ram. After registration of FIR, PW-11 Constable Rajesh
Kumar brought the case file to the spot. PW-12 ASI Ram Lal completed the proceedings on the
spot. During this process, respondent also produced bus tickets from Karsog to Shimla worth 2
90/- Ex. P-1 and from Shimla to Samlakha worth ¥ 200/- Ex. P-2, vide memo Ex. PW-1/F. Spot
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map Ex PW-12/C was prepared. Statements of witnesses were recorded and respondent was
arrested at 5.30 a.m. after giving information of his arrest to him and his father. Memo Ex. PW-
12/D was prepared in this regard.

6. As per prosecution case, police party returned to Police Station at 7.40 a.m. and
produced the case property before PW-9 SHO Govind Ram, who re-sealed the recovered
contraband with seal 'G'. After taking sample of seal 'G' on the piece of cloth, filling up relevant
column in NCB form and affixing facsimile of seal 'G' on the said form and recovered contraband,
NCB form was handed over to PW-4 MHC Prem Singh for depositing the same in malkhana. Entry
in daily station diary Ex. PW-9/F was made in this regard. PW-4 MHC Prem Singh entered the
case property in malkhana register against entries No. 430 and 431 as black bag containing
clothes of respondent was deposited by PW-12 ASI Ram Lal directly in the malkhana against
entry No. 430 and recovered contraband, after re-sealing was deposited by PW-9 SHO Govind
Ram against entry No. 431, as depicted in Ex. PW-4/C.

7. On 30th November, 2009, the recovered contraband alongwith forwarding letter
Ex. PW-9/G was sent for chemical analysis vide RC Ex. PW-4/D by PW-4 MHC Prem Singh
through PW-5 HHC Santosh Singh, who deposited the same in SFSL Junga on the very same day.

8. After receiving the recovered contraband alongwith report of Chemical Examiner,
Ex. PW-12/E, challan was prepared and presented in the Court by PW-9 SHO Govind Ram.

9. On finding prima facie complicity of the respondent in commission of offence,
charge under Section 20 of NDPS Act was framed against him. During trial, prosecution has
examined twelve witnesses to prove its case. After recording his statement under Section 313 of
the Code of Criminal Procedure (hereinafter referred to as 'CrPC'), respondent has chosen not to
lead any evidence in his defence. On conclusion of trial, the respondent stands acquitted.
Hence, the present appeal.

10. PW-1 HC Ashok Kumar, PW-7 HC Bhagirath, PW-11 Constable Rajesh kumar
and PW-12 ASI Ram Lal are spot official witnesses. PW-2 Satvir Singh (passenger of the bus) and
PW-3 Nagender Singh (conductor of the bus) are independent witnesses examined in support of
prosecution case.

11. The spot official witnesses, by and large, have corroborated the prosecution case
with respect to departure of police party from Police Station at 11.10 p.m., arrival of the police
party on the spot at about 11.25 - 11.30 p.m., checking of certain vehicles prior to intercepting
the bus in question and checking of no other vehicle thereafter. These witnesses have also stated
in one voice that respondent was travelling on seat No. 14 having one bag in his lap (wherein no
charas was recovered) and another bag in between his leg beneath the seat wherein 4 kg 400
grams charas was recovered by the police party.

12. Preparation of memo of identification of recovered contraband Ex. PW-1/A, memo
of affixing sample seal on piece of cloth Ex. PW-1/B and handing over the seal to PW-7 HC
Bhagirath Ex. PW-1/C, seizure memo Ex. PW-1/D, seizure form Ex. PW-1/E and signing of these
memos and piece of cloth having sample seal by four persons, i.e. driver Vinod Kumar (not
examined), PW-3 Nagender Singh (conductor), PW-1 HC Ashok Kumar and PW-7 HC Bhagirath
has been deposed almost in similar fashion by these official witnesses. Preparation of rukka Ex.
PW-12/B by Investigation Officer, PW-12 ASI Ram Lal at 2.10 a.m. and handing over the same to
PW-11 Constable Rajesh Kumar for registration of FIR has also been corroborated by these
witnesses. Receiving of rukka in Police Station, registration of FIR Ex. PW-4/B by PW-9 SHO
Govind Ram after getting it typed in computer through PW-4 MHC Prem Singh and handing over
the case file to PW-11 Constable Rajesh Kumar thereafter, have also been duly proved by PW-4
MHC Prem Singh, PW-9 SHO Govind Ram and PW-11 Constable Rajesh Kumar. Snapping of
photographs on the spot with the help of official digital camera, by PW-1 HC Ashok Kumar, has
also been proved by official witnesses. Downloading and development of these photographs has
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been proved by PW-10 ASI Chander Shekhar, Nodal Officer, Police Station Parwanoo, who has
also proved photographs Ex. P-10 to P-12.

13. Handing over of tickets Ex. P-1 to P-9 by respondent to the Investigating Officer
and taking possession thereof vide memo Ex. PW-1/F has been proved by PW-1 HC Ashok Kumar
and PW-7 HC Bhagirath. Issuance of these tickets has been admitted by PW-3 Nagender Singh,
conductor of the bus. All these facts have not been disputed during the cross-examination by the
defence. Spot map Ex. PW-12/C, prepared by the Investigating Officer, has also not been
questioned at any point of time.

14. It is well settled that no cross-examination of witness on a point, stated in
examination-in-chief, amounts to admission of version of the said witness on the said count. (See
Muddasani Venkata Narsaiah (Dead) through LRs versus Muddasani Sarojana, (2016) 12 SCC 288)

15. Independent witness PW-2 Satvir Singh has supported the prosecution case
whereas PW-3 Nagender Singh (conductor of the bus) has desisted from lending support to the
entire prosecution case, however, he has admitted certain facts during his cross-examination by
the learned Public Prosecutor after getting him declared hostile for resiling from his earlier
statement recorded by the police.

16. It is settled law that statement of a hostile witness cannot be brushed aside in
toto and said to be inadmissible only for the reason that he has been declared hostile, rather,
reliable portion of his statement, which finds due corroboration from the other evidence/material
on record, can be considered in favour of either of the parties. (See Devraj versus State of
Chhattisgarh, (2016) 13 SCC 366; Raja and others versus State of Karnataka, (2016) 10 SCC 506
and Vinod Kumar versus State of Punjab, (2015) 3 SCC 220)

17. PW-3 Nagender Singh has admitted that he was conductor in the bus plying from
Rohru to Delhi on 28th November, 2009 and Vinod Kumar was driver of the said bus, which was
checked by the police party during midnight near Parwanoo. Recovery of one bag from the bus,
weighing of recovered charas in his presence and issuance of tickets Ex. P-1 to P-9 by him has
also been admitted by him. He has also admitted signing the memos Ex. PW-1/A, Ex. PW-1/B,
Ex. PW-1/C, Ex. PW-1/D and Ex. PW-1/E after going through contents of these documents.

18. From the entire evidence on record, interception of the bus, checking of the
luggage by the police party and recovery of 4 kg 400 grams charas from the bag kept beneath the
three seater bench of seats No. 12 to 14 stands duly proved on record.

19. Now, the moot question to determine the guilt of respondent is as to whether the
bag containing charas was recovered from the conscious possession of respondent.

20. It is law of the land that stringent the punishment, stricter the degree of proof
required, since higher degree of assurance is required to convict the accused. (See Ritesh
Chakarvarti versus State of M.P., (2006) 12 SCC 321; and Paramjeet Singh alias Pamma versus
State of Uttarakhand, (2010) 10 SCC 439) In present case, evidence connecting the respondent
with the recovered charas is not only weak but dicey.

21. In examination-in-chief, PW-1 HC Ashok Kumar, PW-7 HC Bhagirath, PW-11
Constable Rajesh Kumar and PW-12 ASI Ram Lal have deposed that the bag was kept by
respondent beneath his seat between his legs whereas PW-2 Satvir Singh has stated that
passengers were sitting on the three seater bench having seats No. 12 to 14 and on inquiry by
police about ownership of the bag found under these seats, respondent, sitting on seat No. 14,
had claimed it as his bag. PW-2 Satvir Singh has also stated that Om Parkash (respondent)
alongwith bag and also driver and conductor were alighted from the bus. He has further stated
that he, who was sitting on seat No. 16, and two other persons sitting with Om Parkash
(respondent) also came out of the bus. In cross-examination this witness has stated that
respondent told the police outside the bus that bag belonged to him. Contrary to the prosecution
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case that bag was found in possession of the respondent in between his legs under seat No. 14,
this witness has deposed that not only two passengers of the bus seating on seats No. 12 and 13
were enquired, but he (PW-2) was also asked regarding the bag by the police whereupon he had
told that his bag was inside the bus.

22. Matter does not end here. PW-2 Satvir Singh has further deposed that police,
after taking out the jean pant from the bag, was matching the pants worn by the persons sitting
on seats No. 12, 13 & 14 and it took about 15-30 minutes to the respondent to confess that bag
belonged to him.

23. What emerges from the evidence of PW-2 Satvir Singh, who is an independent
prosecution witness, is that the bag, lying below the three seater bench bearing seats No. 12, 13
and 14 was recovered but it was not sure as to whom that bag belonged and the police was trying
to ascertain the actual owner/possessor of the said bag. Not only passengers sitting on seats No.
12 and 13, but PW-2 Satvir Singh, who was travelling on seat No. 16, was also enquired by the
police in this regard and for identifying the possessor of the bag, an exercise to match the jean
pant found in the bag containing the recovered charas with the pants of persons sitting on seats
No. 12, 13 and 14 was also undertaken.

24. According to PW-2 Satvir Singh, four passengers sitting on seats No. 12, 13, 14
and 16 came out of the bus and all of them were questioned by the police regarding ownership of
the bag in question. The said fact also finds corroboration in the statement of PW-3 Nagender
Singh, who has stated that four persons were interrogated on suspicion.

25. Though, passenger sitting on another two seater bench on seat No. 16 has been
cited as a witness and examined as PW-2 by the prosecution, however, the fact that he was ever
associated as a witness does not find mention either in any memo prepared during investigation
or in rukka sent to Police Station and special report submitted to the Superintendent of Police.

26. There is no plausible reason on record for not having any reference or detail of
passengers travelling on the same bench of seat (seats No. 12, 13 and 14) on which respondent
was sitting and for not citing or examining those persons/passengers as a witness who would
have the best persons to tell about the events of recovery of contraband and exact location of the
bag better than the person travelling on seat No. 16.

27. Rukka was prepared at 2.10 a.m. Meaning thereby, search and seizure was
complete prior to that. FIR was recorded at 2.30 a.m. and case file was handed over to PW-11
Constable Rajesh Kumar. As per prosecution witnesses, the distance between the spot and the
police station was 1'% to 3 kilometers and the police party was having official vehicle with it. All
memos except Ex. PW-1/F (seizure of tickets) were prepared prior to leaving of the bus for its
destination as these memos bear signatures of driver and conductor of the bus.

28. According to PW-2 Satvir Singh, the bus was detained for about 1% hour whereas
according to PW-1 HC Ashok Kumar, it was detained approximately for about three-four hours.
PW-11 Constable Rajesh Kumar stated that he did not remember exact time of detention of the
bus on the spot whereas PW-12 ASI Ram Lal stated that bus was detained for about 1% hour. It
is case of the prosecution that bus was intercepted at about 12.30 a.m. If the statement of
Investigating Officer, i.e. PW-12 ASI Ram Lal in corroboration with statement of PW-2 Satvir
Singh is believed then bus was detained up to 2.00 a.m. Even if the bus is considered to have
been detained for three-four hours, then the bus must have left for its destination by 4.00 a.m.

29. PW-1 HC Ashok Kumar and PW-7 HC Bhagirath have categorically stated that
police party remained on the spot for 1% hour after leaving of the bus. In case statement of PW-
12 ASI Ram Lal is believed, the police party was supposed to reach Police Station at about 3.00
a.m. and in case statement of PW-1 HC Ashok Kumar is believed, then police party was supposed
to reach by 5.00 a.m., whereas as per record, police party had reached in the Police Station at
7.40 a.m.
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30. In case of other reliable evidence on record, the discrepancy in timings may have
been immaterial, but, in present case, there is material contradiction with regard to identity of
possessor of the bag in which contraband was recovered by the police and, therefore, the time gap
of at least more than 2% hours remained unexplained by the prosecution as, as per prosecution
case, no other vehicles were checked /intercepted after recovery of contraband in present case and
after completing of proceedings on the spot, the police party returned to the Police Station. In
case proceedings were completed by 5.00 a.m., what for the police party remained on the spot till
7.30 a.m. at a distance not more than three kilometers from the Police Station despite the fact
that the police party was having the official vehicle with it and it might have taken hardly 5-10
minutes to reach the Police Station from the spot.

31. PW-11 Constable Rajesh Kumar and PW-12 ASI Ram Lal have categorically
stated that after checking the bus, only respondent was taken out from the bus and no other
passenger deboarded the bus, whereas PW-2 Satvir Singh, the independent witness, has deposed
contrary to that.

32. It is the case of the prosecution that the entire proceedings were completed with
the help of search light and street light. PW-12 ASI Ram Lal further added that besides taking
help of search light and street light, help of light of the vehicle was also taken. It is also claimed
that all shops/khokhas near by the spot were closed at that time. But, the photographs placed on
record as Ex. P-10 to P-12 indicate something else. It is evident from photograph Ex. P-12 that
police party is sitting on a bench inside some shop and behind it, door of the said shop/store is
open and articles kept in shelf of the said store adjacent to the opened door are also clearly visible
in this photograph. Further Ex. P-10 and P-11 clearly indicate that papers of the police are kept
on a white table. These photographs appear to have been snapped and developed in such a
manner so as to hide the complete visibility of location on the spot and only to reflect the
situation suitable to the prosecution case.

33. In view of the aforesaid evidence on record, it cannot be held beyond reasonable
doubt that it was only the respondent who was having the possession of the bag from which the
contraband was recovered. Therefore, prosecution has failed to prove the recovery of contraband
from the conscious possession of the respondent. So, presumption under Sections 35 and 54 of
the NDPS Act is also not attracted in present case.

34. As it has been found that prosecution has failed to prove the recovery of charas
from the conscious possession of the respondent, chemical examination report Ex. PW-12/E is of
no help to the prosecution. However, it is clarified that judgment, dated 11th December, 2009,
passed by a Division Bench of this Court in a batch of Criminal Appeals No. 267 & 311 of 2007
and 45, 314, 363 & 500 of 2008, Sunil versus State of Himachal Pradesh, reported in Latest
HLJ 2010 (HP) 207, relied upon by the trial Court to discard chemical analysis report, stands
overruled by Full Bench of this Court in case titled as State of H.P. versus Mehboob Khan,
reported in 2013 (3) Him. L.R. (FB) 1834, holding that finding in Sunil's case; that without there
being no reference of the resin contents in the reports assigned by the Chemical Examiners, the
contraband recovered was not proved to be charas; was erroneous and it has further been held
that charas is a resinous mass and for presence of resin in the stuff analyzed, without there being
any evidence qua the nature of neutral substance, the entire mass has to be taken as charas.

35. Respondent has advantage of being acquitted by the trial Court fortifying the
presumption of innocence in his favour which stands unrebutted for want of pointing out any
cogent, reliable, convincing and trustworthy evidence regarding recovery of contraband from his
possession. Therefore, it cannot be said that acquittal of respondent has resulted into travesty of
justice or has caused miscarriage of justice. Thus, no case for interference is made out.

36. Having glance of the above discussion, the appeal is dismissed. Bail bonds
furnished by the respondent and his surety are discharged. Record be sent back.
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BEFORE HON'BLE MR. JUSTICE VIVEK SINGH THAKUR, J.

Devender Thakur and another ...Petitioners.
Versus
Hardayal Khimta ...Respondent.

CMPMO No. 424 of 2016
Reserved on: 28.02.2018
Decided on: 15.03.2018

Code of Civil procedure, 1908- Order 15 Rule 1 CPC- Section 6 of the Specific Relief Act,
1963- Civil Revision- Suit of the plaintiff-respondent decreed at the stage of framing of issues
directing the defendant/petitioner to remove locks from the property rented to the plaintiff-
respondent- Held- that Section 6 of the Specific Relief Act provides an instant remedy to the
possessor of the premises for restoration of the possession in case he is dispossessed by anyone,
including the owner of the property- the said proceedings are summary in nature. (Para-4 to 16)

Code of Civil procedure, 1908- Order 15 Rule 1 CPC- Section 6 of the Specific Relief Act,
1963- Civil Revision- Further held that keeping in view the nature and scope of the suit filed
under Section 6 of the Specific Relief Act and the conjoint reading of Order 15 rule 1, Order 14
Rule 1, Order 10 Rule 1, 2 and 3, as there was no denial of the assertion and the facts pleaded by
the respondent-plaintiff with respect to the possession of the premises in question and the
locking of the same by the petitioner-defendant, without taking recourse to law, there was no
issue in dispute and as such, the learned Trial Court could have passed the judgment and decree
at that stage itself- no material illegality, irregularity, infirmity or error of jurisdiction found to
have been exercised by the learned Trial Court- Consequently, revision dismissed. (Para-16 to 25)

Cases referred:
Mohanlal and others versus The State of Punjab and others, 1970 Rent Control Journal 95

M.C. Chockalingam and others versus V. Manickavasagam and others, (1974) 1 Supreme Court
Cases 48

Sanjay Kumar Pandey and others versus Gulbahar Sheikh and others, AIR 2004 Supreme Court
3354

Ved Prakash Wadhwa versus Vishwa Mohan, AIR 1982 C 816 = (1981) 3 SCC 667

Sham Lal (dead) by Lrs versus Atma Nand Jain Sabha (Regd.) Dal Bazar, AIR 1987 SC 197 =
(1987) 1 SCC 222

Arjun Khiamal Makhijani versus Jamnadas C. Tuliani and others, (1989) 4 SCC 612

Siraj Ahmad Siddiqui versus Shri Prem Nath Kapoor, AIR 1993 SC 2525 = (1993) 4 SCC 406
Advaita Nand versus Judge, Small Cause Court, Meerut and others, (1995) 3 SCC 407

M/s. Mangat Singh Trilochan Singh thr. Mangat Singh (dead) by Lrs. & ors. Versus Satpal, AIR
2003 SC 4300 = (2003) 8 SCC 357

K. Seetharam versus B.U. Papamma & Anr., 2001 (2) Apex Court Journal 682 (SC)

For the petitioners: Mr. Virender Singh Chauhan, Advocate.
For the respondent: Mr. Arvind Sharma, Advocate.

The following judgment of the Court was delivered:

Vivek Singh Thakur, Judge.

This petition has been filed assailing judgment and order, dated 21st September,
2016, passed by learned Civil Judge (Junior Division), Chopal (Camp at Jubbal), District Shimla,
in Case No. 45/1 of 2016, titled as Hardyal Khimta versus Devender Thakur (for short 'impugned
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judgment') whereby suit of plaintiff-respondent has been decreed, at the stage of framing of
issues, exercising powers under Order XV Rule 1 of the Code of Civil Procedure (for short 'CPC'),
by adjudicating the suit under Section 6 of The Specific Relief Act, 1963 (for short 'the Act'),
directing the defendants-petitioners to remove the locks from the property rented out to the
plaintiff-respondent.

2. I have heard learned counsel for the parties and have also gone through the
record and relevant provisions of law.

3. Section 6 of the Act reads as under:

6. Suit by person dispossessed of immovable property. - (1) If any person is
dispossessed without his consent of immovable property otherwise than in due
course of law, he or any person claiming through him may, by suit, recover
possession thereof, notwithstanding any other title that may be set up in such suit.

(2) No suit under this section shall be brought -
(a) after the expiry of six months from the date of dispossession; or
(b) against the Government.

(3) No appeal shall lie from any order or decree passed in any suit instituted under
this section, nor shall any review of any such order or decree be allowed.

(4) Nothing in this section shall bar any person from suing to establish his title to
such property and to recover possession thereof.

4. As evident from bare perusal of Section 6 of the Act, it provides instant remedy to
the possessor of the premises for restoration of possession in case he is dispossessed by anyone,
including the owner of the property, without adopting the due process of law. The public policy
propagated under Section 6 of the Act is to discourage persons from taking the law in their own
hands and entering, by force, upon the property in the possession of other persons.

5. The main object of this provision is to establish the rule of law by directing the
person, interested to have the possession of a property in possession of another person, to
approach the competent Court of law instead of allowing a person to be his own judge. The
proper course for a party, out of possession, is to file a suit for ejectment and recover possession
and if, instead of adopting due course of law, he forcibly dispossesses another person in
possession, the law requires restoration of status quo ante and the fact that the dis-possessor,
the lawful owner, who can successfully maintain an ejectment action, is immaterial for this
purpose. As observed by the apex Court in case titled as Mohanlal and others versus The State
of Punjab and others, reported in 1970 Rent Control Journal 95, “under our jurisprudence
even an unauthorised occupant can be evicted only in the manner authorised by law. This is the
essence of law.”

6. Suit proceedings under Section 6 of the Act are summary in nature and, thus, no
appeal has been provided against the decree under Section 6 of the Act. A limited remedy to the
unsuccessful party in a suit under Section 6 of the Act is a revision under Section 115 CPC, but,
only by way of exception. Owner or the person, entitled for recovery of possession of the property,
has an independent remedy to file a suit for recovery on the basis of his title or entitlement for
possession, but he has no right to dispossess a person by taking law in his own hands.

7. In case titled as M.C. Chockalingam and others versus V. Manickavasagam
and others, reported in (1974) 1 Supreme Court Cases 48, the apex Court has held as under:
“13. i, All that Section 6 (new) of the Specific Relief Act provides is that a

person, even if he is a landlord, cannot take the land into his own hands and
forcibly evict a tenant after expiry of the lease. This Section has relevance only to
the wrongful act of a person, even if it be by the landlord, in forcibly recovering
possession of the property without recourse to law. Section 6 frowns upon forcible
dispossession without recourse to law but does not at the same time declare that
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the possession of the evicted person is a lawful possession. The question of lawful
possession does not enter the issue at that stage. All that the Court is then
required to consider is whether an evicted person has been wrongfully
dispossessed and he has come to the Court within six months of the dispossession.
The various civil rights between the land-lord and the tenant will have to be
adjudicated upon finally in a regular civil suit if filed. ...... ”

8. Dealing with the scope and nature of proceedings of suit under Section 6 of the
Act, the apex Court in Sanjay Kumar Pandey and others versus Gulbahar Sheikh and others,
reported in AIR 2004 Supreme Court 3354, has held as under:

“4. A suit under Section 6 of the Act is often called a summary suit inasmuch as
the enquiry in the suit under Section 6 is confined to finding out the possession and
dispossession within a period of six months from the date of the institution of the
suit ignoring the question of title. Sub-section (3) of Section 6 provides that no
appeal shall lie from any order or decree passed in any suit instituted under this
Section. No review of any such order or decree is permitted. The remedy of a
person unsuccessful in a suit under Section 6 of the Act is to file a regular suit
establishing his title to the suit property and in the event of his succeeding he will
be entitled to recover possession of the property notwithstanding the adverse
decision under Section 6 of the Act. Thus, as against a decision under Section 6 of
the Act, the remedy of unsuccessful party is to file a suit based on title. The remedy
of filing a revision is available but that is only by way of an exception; for the High
Court would not interfere with a decree or order under Section 6 of the Act except
on a case for interference being made out within the well settled parameters of the
exercise of revisional jurisdiction under Section 115 of the Code.”

9. Order VII Rule 1 CPC provides the particulars to be contained in the plaint
whereas Order VIII CPC deals with written statement, set-off and counter claim wherein Rule 2
provides that defendant must raise by his pleadings all matters which show the suit not to be
maintainable and all such grounds of defence, if not raised, would be likely to take the opposite
party by surprise. Rule 3 of Order VIII CPC provides that denial in the written statement must be
specific and it shall not be sufficient for a defendant in his written statement to deny generally
the grounds alleged by the plaintiff. Order X CPC empowers the Court examination of parties at
the first hearing of the suit to ascertain as to whether allegations in pleadings are admitted or
denied.

10. Relevant Rules 1, 2 and 3 of Order X CPC reads as under:
“ORDER X
EXAMINATION OF PARTIES BY THE COURT

1. Ascertainment whether allegations in pleadings are admitted or denied.
- At the first hearing of the suit the Court shall ascertain from each party or his
pleader whether he admits or denies such allegations of fact as are made in the
plaint or written statement (if any) of the opposite party, and as are not expressly
or by the necessary implication admitted or denied by the party against whom they
are made. The court shall record such admissions and denials.

2. Oral examination of party, or companion of party. - (1) At the first hearing
of the suit, the Court -

(a) shall, with a view to elucidating matters in controversy in the suit,
examine orally such of the parties to the suit appearing in person or
present in Court, as it deems fit; and
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(b) may orally examine any person, able to answer any material question
relating to the suit, by whom any party appearing in person or present in
Court or his pleader is accompanied.

(2) At any subsequent hearing, the Court may orally examine any party appearing
in person or present in Court, or any person, able to answer any material question
relating to the suit, by whom such party or his pleader is accompanied.

(3) The Court may, if it thinks fit, put in the course of an examination under this
rule questions suggested by either party.

3. Substance of examination to be written. - The substance of the examination
shall be reduced to writing by the Judge, and shall form part of the record.”

Order XIV CPC deals with settlement of issues and determination of suit on

issues of law or on issues agreed upon. Relevant Rule 1 of Order XIV CPC reads as under:

12.

“ORDER XIV
SETTLEMENT OF ISSUES AND DETERMINATION OF SUIT ON ISSUES
OF LAW OR ON ISSUES AGREED UPON
1. Framing of issues. - (1) Issues arise when a material proposition of fact
or law is affirmed by the one party and denied by the other.

(2) Material propositions are those propositions of law or fact which a
plaintiff must allege in order to show a right to sue or a defendant must
allege in order to constitute his defence.

(3) Each material proposition affirmed by one party and denied by the other
shall form the subject of a distinct issue.
(4) Issues are of two kinds:

(a) issues of fact,

(b) issues of law.
(5) At the first hearing of the suit the Court shall, after reading the plaint and
the written statements, if any, and after examination under rule 2 of Order X
and after hearing the parties or their pleaders, ascertain upon what material
propositions of fact or of law the parties are at variance, and shall thereupon
proceed to frame and record the issues on which the right decision of the
case appears to depend.

(6) Nothing in this rule requires the Court to frame and record issues where
the defendant at the first hearing of the suit makes no defence.”

Order XV Rule 1 CPC empowers the Court to dispose of the suit at the first

hearing by pronouncing judgment, which reads as under:

13.

“ORDER XV
DISPOSAL OF THE SUIT AT THE FIRST HEARING

1. Parties not at issue. - Where at the first hearing of a suit it appears that the
parties are not at issue on any question of law or of fact, the court may at once
pronounce judgment.”

It is not res integra that the term 'first hearing of a suit' in provisions of Order I

Rule 10 CPC, Order XIV Rule 1 (v) CPC and Order XV Rule 1 CPC means the day fixed for hearing
on which Court applies its mind to determine the point in controversy between the parties to the
suit, which ordinarily would be at the time when either issues are determined or evidence is
taken. {See Ved Prakash Wadhwa versus Vishwa Mohan, AIR 1982 C 816 = (1981) 3 SCC 667;
Sham Lal (dead) by Lrs versus Atma Nand Jain Sabha (Regd.) Dal Bazar, AIR 1987 SC 197 =
(1987) 1 SCC 222; Arjun Khiamal Makhijani versus Jamnadas C. Tuliani and others, (1989) 4 SCC
612; Siraj Ahmad Siddiqui versus Shri Prem Nath Kapoor, AIR 1993 SC 2525 = (1993) 4 SCC 406;
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Advaita Nand versus Judge, Small Cause Court, Meerut and others, (1995) 3 SCC 407; and M/ s.
Mangat Singh Trilochan Singh thr. Mangat Singh (dead) by Lrs. & ors. Versus Satpal, AIR 2003 SC
4300 = (2003) 8 SCC 357}

14. In instant case, respondent-plaintiff had filed a suit under Section 6 of the Act for
restoration of his peaceful possession as a tenant alleging his forcible dispossession by the
landlord, i.e. petitioners-defendants, without adopting due course of law by locking the premises
rented out to the respondent-plaintiff.

15. In the written statement, petitioners-defendants had admitted renting out
premises in question to respondent-plaintiff and also putting locks thereupon with an
explanation that the said premises was found without lock for two days and, thus, to protect the
premises to be further being sublet to others alleging that rented premises had been sublet by
respondent-plaintiff to someone else resulting into loss of possession by respondent-plaintiff and
also that respondent-plaintiff had no right, title or interest in the premises for arrears of rent
amounting to ¥ 42,500/- up to 31st March, 2016, as the respondent-plaintiff had not paid rent
since 1st March, 2015 and also for non-payment of electricity bill amounting to ¥ 7,064 /- since 9th
February, 2012 till 31st August, 2016.

16. Keeping in view the nature and scope of a suit filed under Section 6 of the Act,
material proposition of fact, in present case, is that as to whether respondent-plaintiff was in
possession of the premises in question as a tenant of petitioners-defendants and he has been
dispossessed without adopting the due process of law and material proposition of law is that as to
whether the suit under Section 6 of the Act has been preferred within six months of forcible
dispossession of the respondent-plaintiff.

17. In the plaint, respondent-plaintiff has specifically pleaded his possession as a
tenant and putting locks by the landlord on 14th July, 2016 upon the premises rented to him
resulting into his forcible dispossession from the said premises. In the written statement,
petitioners-defendants have not disputed renting out of the premises to the respondent-plaintiff
and his possession till 14th July, 2016, rather, they have admitted putting locks on the premises
in question on 14th July, 2016 with explanation that the said premises was lying unlocked since
13th July, 2016 and, therefore, after informing the police and Gram Panchayat, the said premises
was locked in presence of Up Pradhan of the Gram Panchayat and the said act was justified for
arrears of rent, non-payment of electricity bill and subletting of one portion of the said premises.

18. It is evident from the material on record that for the purpose of adjudicating a
suit under Section 6 of the Act, there was no denial of the assertion and the facts pleaded by
respondent-plaintiff with respect to possession of the premises in question rented out by the
petitioners-defendants and locking the said premises by the petitioners-defendants without
taking recourse under law available to the petitioners-defendants.

19. Date of dispossession, i.e. 14th July, 2016, has also not been disputed by the
petitioners-defendants. Suit was preferred within the period of six months prescribed under
Section 6 of the Act as the same was filed on 14th October, 2016. Therefore, material proposition
of fact or law, as affirmed by the respondent-plaintiff, has not been denied, rather, admitted by
the petitioners-defendants in the suit. There was no issue in dispute of material proposition of
fact or law and thus, parties were not at issue on any question of law or fact to be adjudicated
upon under Section 6 of the Act.

20. So far as question of recovering the possession for arrears of rent or non-payment
of electricity bill or subletting the portion of premises by the respondent-plaintiff is concerned,
petitioners-defendants have an independent right to take recourse to appropriate proceedings in
competent Court of law, which are definitely not to be adjudicated upon in a suit filed by
respondent-plaintiff under Section 6 of the Act.

21. It may be noticed that learned Civil Judge has not reduced the substance of
examination of party, as provided under Rule 3 of Rule X CPC read with Order XIV Rule 1 (5) CPC
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and also from the impugned judgment, it does not appear that he opted for oral examination of
party, as provided under Rule 2 of Order X CPC, but the purpose of these provisions is to
ascertain as to whether there is any issue in dispute arising between the parties from a material
proposition of fact or law affirmed by one party and denied by the other. But omission to carry
out such exercise does not have any effect on merits of order as such exercise was necessary only
if parties would have been at variance on material propositions of fact or of law and, as discussed
hereinabove and hereinafter, there is no such variance in present case.

22. During hearing of the present petition, learned counsel for the petitioners-
defendants has re-asserted that it is not disputed that premises in question was rented out to
respondent-plaintiff by the petitioners-defendants and the said premises was locked by the
petitioners-defendants on 14th July, 2016, as admitted in the written statement, but, has argued
that the learned Civil Judge has committed an error by passing the impugned judgment and
decree in favour of respondent-plaintiff ignoring the plea of the petitioners-defendant with regard
to arrears of rent, non-payment of electricity bill and subletting of a portion of the premises in
question.

23. Petitioners-defendants have also relied upon pronouncement of apex Court in
case titled as K. Seetharam versus B.U. Papamma & Anr., reported in 2001 (2) Apex Court
Journal 682 (SC). The facts of the said case were entirely different from the present case. As per
submissions made on behalf of petitioners-defendants, referred to above, and also evident from
the written statement and documents placed on record by petitioners-defendants, material
proposition of fact with regard to possession of respondent-plaintiff upon premises in question as
a tenant and putting locks thereon by the petitioners-defendants resulting into dispossession of
respondent-plaintiff without adopting due process of law stands admitted by petitioners-
defendants whereas in the judgment relied upon by the petitioners-defendants, the findings of the
Courts below were clearly found to be contrary to the record and it was found that the Courts
below had erred in construing that the defendant had admitted the pleadings of the plaintiff as
there was a categorical denial of the defendant in the written statement with regard to assertion
of the plaintiff made in the plaint. Therefore, this judgment is not applicable in the given facts
and circumstances of present case.

24. Keeping in view the settled position of law with regard to nature and scope of suit
under Section 6 of the Act, as discussed hereinabove, I am of the opinion that for all these issues
related to arrears of rent, non-payment of electricity bills and subletting, petitioners-defendants
should have approached the competent Court of law under the relevant provision of law
applicable and available for redressal of his grievances.

25. For aforesaid reasons, I am of the considered view that the learned Civil Judge
has not committed any error in decreeing the suit of respondent-plaintiff. There is no material
illegality, irregularity, infirmity or error of jurisdiction exercising the powers by the learned Civil
Judge in terms of the impugned judgment.

26. Viewed thus, there is no merit in the present petition, hence, the same is
dismissed. No order as to costs.

BEFORE HON'BLE MR. JUSTICE CHANDER BHUSAN BAROWALIA, J.

MayaKalsi .. Petitioner
Versus
State ofH.P. . Respondent

Cr. Revision No. 143 of 2016
Reserved on: 12.03.2018
Decided on: 15.03.2018
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Code of Criminal Procedure, 1973- Section 397 read with Section 401- Sections 22 and 29
of Narcotic Drugs and Psychotropic Substances Act, 1985- The petitioner alongwith one Mr.
Mathias apprehended with 165 grams of MDA including Indian and foreign currency while
travelling in the Car- Driver Mathias on being signalled to stop was alleged to have thrown waist
money bag, black in colour, towards the back seat of the car- the petitioner aggrieved by framing
of the charges against her sought quashing of the same on the ground that the contraband was
not recovered from her conscious possession nor there was any evidence that she abetted the
commission of the crime- Held- that the petitioner was accompanying the accused for the last
many days and there was prima facie evidence that they had purchased the contraband from
Rishikesh, and, as such, it cannot be said that the petitioner did not have knowledge of the
narcotic substances being carried by the co-accused for the last so many days- Thus, at this
stage, there was sufficient material to proceed against the petitioner- consequently, framing of
charge upheld. (Para-7 to 9)

Case referred:
Ismail Khan Aiyub Khan Pathan vs. State of Gujarat, (2000) 10 SCC 257

For the petitioner: Ms. Shilpi Jain and Mr. Karan Singh Kanwar, Advocates.
For the respondent: Mr. Ashwani Sharma, Additional Advocate General with Mr.

Rajat Chauhan, Law Officer.

The following judgment of the Court was delivered:

Chander Bhusan Barowalia, Judge

The present petition, under Section 397, read with Section 401 of the Code of
Criminal Procedure, is maintained by the petitioner, for setting aside the impugned order dated
03.12.2015, whereby learned Special Judge, Kullu, H.P., has framed charge against the
petitioner, under Sections 22 & 29 of the Narcotic Drugs and Psychotropic Substances Act
(hereafter to be called as “ND & PS Act”).

2. The brief facts of the case, as per the prosecution are that on 10.05.2015, Head
Constable Bhupender Singh alongwith Head Constable Ram Krishan, No. 62, Constable Chaman
Lal, No. 357, Constable Vinay Singh, No. 674 and lady Constable Meena Kumari, No. 282, was on
traffic checking duty. At about 6:30 p.m., one car bearing registration No. HP-34A-8000, coming
from Kullu Side was signaled to be stopped. The said car was being driven by a foreigner and a
foreigner woman was sitting with him on front seat. When documents of the car were demanded
from the driver, both the foreigners were got perplexed and the driver thrown the waist money
bag, black in colour, on the back seat of the car. At the same time, one car bearing registration
No. HP-34D-0780 coming from Patlikuhal side was also signaled to stop by Head Constable
Bhupender Singh, which was being driven by a local resident, namely Munna Lal. Thereafter,
Head Constable Ram Krishan, No. 62 and Munna Lal were made witnesses and in their presence
when names of the persons sitting in the car were asked, they told their names to be Mathias S/o
Dietar, Nationality Deutsch and Maya D/o Onkar Nath Chand, Nationality British. When search
of the above foreign citizens were made in front of the witnesses, no objectionable article was
recovered, however when the waist money bag, which was thrown on the back seat of the car was
searched, one transparent polythene tied with rubber band, in which, brown colour substance,
stated to be MDA and currency notes, both Indian and foreign were recovered, which on
weighment was found 165 gms. The recovered substance was sealed with eight seals of
impression “I” and NCB form in triplicate was prepared and seal after use was handed over to the
witness Munna Lal. After completing all necessary formalities, the petitioner alongwith co-
accused was arrested and challan was presented before the learned trial Court and learned trial
Court, vide order dated 03.12.2015, framed charge against the present petitioner. Hence the
present petition.
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3. Ms. Shilpi Jain, learned counsel appearing on behalf of the petitioner has argued
that the petitioner was having no knowledge with respect to the alleged quantity of Narcotics
recovered. She has further argued that the present petitioner has accompanied the co-accused
from Goa to Manali only for the simple reason that she wanted to save her Flight fare from Goa to
Kullu, which was unaffordable. She has argued that as far as abetment is concerned, no
ingredients is there to prove the same, as there is nothing in the prosecution case to conclude
that whether the petitioner had packed the material, kept the material or in any manner assisted
the co-accused. She has further argued that as the petitioner is innocent, she may be
discharged. Learned counsel for the petitioner, in support of her arguments placed reliance upon
the decision of Hon’ble Supreme Court in Ismail Khan Aiyub Khan Pathan vs. State of
Gujarat, (2000) 10 SCC 257 and stated that no presumption can be taken against the person
sitting as a passenger in a car.

4. On the other hand, learned Additional Advocate General has argued that the
prior to Manali incident, the petitioner remained with the co-accused for many days at different
places in Madhya Pradesh, Uttar Pradesh etc., which is evident from their call details collected by
the Police. He has further argued that the petitioner is actively involved in the present incident
and the prosecution has collected sufficient material and placed the same before the Court, to
connect the petitioner with the alleged offence and order of framing charge needs no interference
at this stage.

S. In rebuttal, learned counsel for the petitioner has argued that the petitioner is a
young lady and cannot be expected to be involved in such offences, so the present petition may be
allowed and the charge framed against the petitioner may be quashed.

6. The case of the prosecution is that the petitioner was accompanying the co-
accused in the car and, therefore, she was having knowledge with regard to the Psychotropic
substance and when their car was stopped for traffic checking, she becomes perplexed. The co-
accused has also disclosed to the Police that he purchased the alleged substance from a person at
Rishikesh for Rs.60,000/- and he was in Manali to sell the same. Further the petitioner
accompanied the co-accused from Rishikesh and prior to that, they were together for many days
at different places.

7. In these circumstances, at this stage, prime facie case is found to be made
against the petitioner and the judgment cited by the learned counsel for the petitioner is of no
use, being not applicable to the facts and circumstances of the present case, as in the said case,
the Hon’ble Supreme Court has come to the conclusion that there is nothing on record that the
accused were dealing with the Narcotic Drugs, nor they had admitted either through a confession
or otherwise of any incriminating role, nor was there any evidence that the accused persons, who
were found sitting in the room, had a connection with the article in question. However, in the
present case, the petitioner was accompanying the accused for the last so many days and prime
facie it seems that they purchased this material from Rishikesh, thus it cannot be said that the
petitioner was not having knowledge with respect to the Narcotic substance, as she also got
perplexed on seeing the Police and was with the co-accused from last many days.

8. Therefore, it is not possible to hold at this moment that the petitioner is not at all
involved in the present case. There is sufficient material to proceed against the petitioner, so
order dated 03.12.2015, whereby charge against the petitioner was framed, cannot said to be
without any basis.

9. In view of the aforesaid discussions, this Court finds that prime facie case, at this
moment, is against the petitioner and the charge framed by the learned trial Court is in
accordance with law.

10. The net result of the above discussion is that the present petition is devoid of
merits, deserves dismissal and is accordingly dismissed. However, taking into consideration the
age of the present petitioner and the fact that trial is pending since, 2015, it is expected that
learned trial Court will try to dispose of the matter at the earliest possible. Registry is directed to
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send back the records forthwith. Parties through their counsel are directed to appear before the
learned trial Court on 28tk March, 2018.

11. The revision petition is accordingly disposed of alongwith pending applications, if
any.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

M/S Mahindra & Mahindra Financial Services Ltd.  ...... Petitioner.
Versus
Sh. Kana Singh & anr. Respondents.

CMPMO No. 390 of 2015.
Date of decision: March 15, 2018.

Arbitration and Conciliation Act, 1996- Section 36- The enforcement of award through
execution can be filed anywhere in the Country where such decree can be executed — there is no
requirement for obtaining an order of transfer of the decree or issue of a percept from the Court
which would have jurisdiction over the arbitral proceedings. (Para-4)

Case referred:
Swastik Gases Private Limited versus Indian Oil Corporation Limited (2013) 9 Supreme
Court cases 32

For the petitioner Mr. Deepak Gupta, Advocate.
For the respondents Nemo for respondent No. 1.

Name of respondent No. 2 stands deleted.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (Oral)
Heard.

2. Order dated 21.2.2015 passed by learned District Judge, Shimla in
execution proceedings registered as Arbitration Case No. 40-S/X of 2014 is under challenge
in this petition. The petitioner herein is the decree holder as learned Arbitrator has made
the award in its favour and against the respondents-judgment debtors. Respondent No.1-
judgment debtor though is duly served, however, no one has put in appearance on his
behalf on the previous date and even before that also. Today also, there is no appearance on
his behalf. Respondent No.2, however, has already been ordered to be deleted.

3. The petitioner-decree holder has initiated proceedings in the Court below for
execution of the award passed in its favour in terms of Section 36 of the Arbitration and
Conciliation Act. In the matter of the execution of the award the same has to be executed in
the same manner as the decree passed by the Court. Learned District Judge has placed
reliance on the judgment of the Hon’ble Apex Court in Swastik Gases Private Limited
versus Indian Oil Corporation Limited (2013) 9 Supreme Court cases 32 and arrived at
a conclusion that for want of jurisdiction, the award cannot be executed. The execution
petition, as such, has been ordered to be returned to the petitioner-decree holder for
presentation before the competent Court having the territorial jurisdiction to entertain and



115

try the same. The view of the matter so taken by learned District Judge is not legally
sustainable as at this stage it is well settled that the arbitral proceedings stands terminated
on the announcement of the award. Although in the matter of execution of the award the
same procedure as in the case of the execution of a decree passed by the Court had to be
followed yet the award cannot be treated to be a decree within the meaning of Section 38 of
the Code of Civil Procedure.

4. Being so, the execution of the award can be sought by initiating the
execution proceedings at any place in the country where the same can be executed. Neither
the execution proceedings need to be transferred nor any percept obtained as is required in
the matter of execution of the decree passed by a civil Court. Support in this regard can be
drawn from a recent judgment of the Apex Court in Civil Appeal No 1650 of 2018, titled
Sundaram Finance Limited versus Abdul Samad & anr., decided on 15t February,
2018. The relevant portion of this judgment reads as follows:

“19. The aforesaid provision provides for arbitral proceedings to be
terminated by the final arbitral award. Thus, when an award is already made,
of which execution is sought, the arbitral proceedings already stand
terminated on the making of the final award. Thus, it is not appreciated how
Section 42 of the said Act, which deals with the jurisdiction issue in respect of
arbitral proceedings, would have any relevance. It does appear that the
provisions of the said Code and the said Act have been mixed up.

20. It is in the aforesaid context that the view adopted by the
Delhi High Court in Daelim Industrial Co. Ltd. v. Numaligarh Refinery
Ltd. records that Section 42 of the Act would not supra apply to an execution
application, which is not an arbitral proceeding and that Section 38 of the
Code would apply to a decree passed by the Court, while in the case of an
award no court has passed the decree.

21. The Madras High Court in Kotak Mahindra Bank Ltd. v.
Sivakama Sundari & Ors. referred to Section 46 of the said Code, which
spoke of precepts but stopped at that. In the context of the Code, thus, the
view adopted is that the decree of a civil court is liable to be executed primarily
by the Court, which passes the decree where an execution application has to
be filed at the first instance. An award under Section 36 of the said Act, is
equated to a decree of the Court for the purposes of execution and only for that
purpose.

Thus, it was rightly observed that while an award passed by the arbitral
tribunal is deemed to be a decree under Section 36 of the said Act, there was
no deeming fiction anywhere to hold that the Court within whose jurisdiction
the arbitral award was passed should be taken to be the Court, which passed
the decree. The said Act actually transcends all territorial barriers.

Conclusion:
13 supra.

22. We are, thus, unhesitatingly of the view that the enforcement
of an award through its execution can be filed anywhere in the country where
such decree can be executed and there is no requirement for obtaining a
transfer of the decree from the Court, which would have jurisdiction over the
arbitral proceedings.”
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S. Such being the position of law, the impugned order being not legally
sustainable is quashed and set aside. The present petition is allowed. The Court below is
directed to proceed further in the pending execution proceedings in accordance with law.

6. The petition is accordingly disposed of. Pending application(s), if any, shall
also stand disposed of.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Shri Surinder Mohan. . Petitioner.
Versus
Shri Raj Kumar Mehra & anr. ... Respondents.

CR No. 17 of 2017.
Date of decision: March 15, 2018.

Code of Civil Procedure, 1908- Order 6 Rule 17- An application under Order 6 Rule 17 CPC
filed for the amendment in the reply after the commencement of trial- Held- that amendment
after the commencement of trial are controlled by the proviso to Order 6 Rule 17 CPC-
amendment in the pleading should, however, normally be allowed, even a prayer in this regard is
made at some belated stage, in case the same is essential and required for just and effective
decision of the pending lis as possibility of the bonafidely omission to raise such plea at the
relevant time and realization of such omission at a later stage cannot be ruled out as happened in
the instant case, wherein issues were framed on 31.3.2014 and application for amendment was
filed on 5.7.2014 before any evidence was recorded- application partly allowed and petition
disposed of accordingly. (Para-9, 12 and 19)

Cases referred:

Vidyabai and others versus Padmalatha and another, (2009) 2 Supreme Court Cases 409
Ajendraprasadji N. Pandey versus Swami Keshavprakeshdasji N. & Others, (2006) 12 SCC 1
Surender Kumar Sharma versus Makhan Singh, (2009) 10 Supreme Court Cases 626

State of Madhya Pradesh Versus Union of India and another, (2011) 12 Supreme Court
Cases 268

Rameshkumar Agarwal versus Rajmala Exports Private Limited and others, (2012) 5
Supreme Court Cases 337

Abdul Rehman and another versus Mohd. Ruldu and others, (2012) 11 Supreme Court
Cases 341

For the petitioner Mr. R.K Bawa, Senior Advocate with Mr. Ajay K. Sharma,
Advocate.
For the respondents Mr. Bhupender Gupta, Senior Advocate with Mr. Naresh

Sharma, Advocate.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (Oral)

Order Annexure P-1 passed by learned Rent Controller, Court No. III, Shimla
in an application under Order 6 Rule 17 CPC registered as CMA No. 75-6 of 14 is under
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challenge in the present petition. Learned Rent Controller below has dismissed the
application and declined the amendment sought to be made by the petitioner (hereinafter
referred to as the respondent-tenant) in reply to the rent petition initially filed.

2. The respondents herein are the owners of a shop in building No. 84, the Mall
Shimla. The building is non-residential. The shop was rented out to one Trilok Chand,
father of respondent-tenant Surinder Mohan for doing tailoring business. The respondent-
tenant is presently doing the tailoring business in the shop under the name and style M/S
Bhagat sons. The demised premises allegedly is bonafidely required by the petitioners-
landlords for expansion of their business. They are running cloth business in this very
building under the name and style M/S Nathu Ram and Sons. Adjoining thereto is another
shop occupied by Shri Raman Jain. The petitioners-landlords are also running business of
readymade garments under the name and style “M/S John Raymond Bright” in a part of
the floor situated immediately below Mall Road level. The demised premises and another
shop adjoining thereto being situated in the heart of town are stated to be most appropriate
and convenient to the petitioners-landlords for expansion of their existing business. The
petitioners-landlords allegedly are not occupying any other premises owned by them in the
Urban Area of Shimla nor vacated any such premises in the Urban area without sufficient
cause within five years of the institution of the petition. The floor above the demised
premises allegedly is being used by them for residential purposes. Their requirement, as
such, is stated to be bonafide. Besides the respondent-tenant is claimed to be in arrears of
rent, therefore, his eviction from the demised premises has been sought on the ground of
personal bonafide requirement and also he being in the arrears of rent.

3. In reply the respondent-tenant has raised the question of maintainability of
the petition and also that all legal heirs of deceased tenant Trilok Chand have not been
impleaded as respondents in the petition. On merits, while denying the contentions in the
rent petition qua the demised premises bonafidely required by the petitioners-landlords, it
has been submitted that not the petitioners but it was late S/Shri Roshan Lal and Raj
Kumar were running business under the name and style of M/S Nathu Ram and Sons and
also M/S John Raymond Bright in the shop at Mall Road level. Late Shri Roshan Lal later
on shifted to Delhi. Recently they occupied two offices behind the shop and another shop
after removing the partition. They also took the second shop adjoining to the first shop and
removed the partition between the two and then merged the office at the back of the second
shop by removing its partition. In this way a big huge shop wherein business of cloth and
readymade garments is being carried out by them under the name and style of Nathu Ram
and Sons and M/S John Raymond Bright. It is also denied that the demised premises are
situated in the heart of town, hence more appropriate and convenient to the petitioners-
landlords for running the business. It is also denied that one shop has been divided into
three parts by them out of one is with them, another with respondent-tenant and the third
one with Raman Jain. The petitioners-landlords have nothing to do with the shops in the
occupation of the respondent-tenant and Raman Jain. The tenants in the demised premises
were late Shri Trilok Chand and late Shri Devi Chand. The petition without impleading all
the legal heirs of said Shri Trolok Chand and Shri Devi Chand is stated to be not
maintainable. It is also denied that the petitioners-landlords were not occupying any other
premises owned by them in urban area. One big hall below entire building No. 84, the Mall
Shimla in their possession is stated to be lying vacant. Besides, the shops on Mall road
level and top floor of the said building including an attic is also with them. They have
concealed such facts from the Court. It is also pointed that they have not vacated any such
premises in the urban area without sufficient cause within five years of the institution of the
petition. They rather have recently merged the two shops, two offices and mezzanine floor
into one big shop within five years of the institution of the petition. This fact has also been
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concealed from the Court. It is also denied that first floor is being used by the petitioner for
their residential purposes and partly for running their business. It is also submitted that
they are residing in the top floor of Shop No. 36, the Mall Shimla belonging to one Chander
Giri and also in a kothi known as Harkar, Lower Jakhoo, Shimla. The petition, as such, has
been sought to be dismissed.

4. The petitioners-landlords have also filed the rejoinder. Issues were framed in
the petition on 31.3.2014. However, evidence could not be recorded as yet. In view of the
respondent-tenant having filed the application hereinabove registered as CMA No. 75-6 of
2014 under Order 6 Rule 17 CPC for seeking permission to amend the reply to the rent
petition initially filed. By way of amendment, following preliminary objections have been
sought to be incorporated:

“4, That the petition is malafide. As per the alleged receipt
regarding handling over the possession with regard to 36 The Mall Shimla
placed on file by the petitioners, after the institution of the eviction petition
against the respondent, the petitioner Raj Kumar Mehra is stated to have
vacated the spacious flat on the Mall in Building No. 36, the Mall Shimla
without any rhyme or reason and without there having any sort of litigation
and is allegedly showing his residence, in the five storeyed Non-residential
building (bearing No. 84, the Mall Shimla, the building in question). Had
there been any need for the alleged expansion of the business, the petitioner
would have never allegedly shifted in that. Further he has got another
spacious residential set at Harkar Jakhoo, Shimla, which depicts that his
alleged need for the expansion of the business is malafide with the only
motive, to enhance the rent exorbitantly, from Rs. 2071/- per annum (i.e.
about Rs. 173/- per month) to Rs. 10,000/- per month and to which the
respondent showed his inability to pay and the petitioner refused to accept
rent, when tendered number of times, in cash, by cheque, by money orders,
by pay orders, much prior to the filing of the eviction petition dated May,
2012 in the Hon’ble Court.

S. That the petitioners/non-applicants have concealed material facts
from the Hon’ble Court and have not come to the Hon’ble Court with clean
hands. The petition deserves dismissal on this ground alone, at the very
outset, with exemplary costs.

i. The petitioners failed to mention regarding merging of two shops (by
partition between the two shops), merging of two offices behind the said
shops) in their eviction petition.

ii. The petitioner further failed to mention regarding the removal of
mezzanine floor over the said two offices, which depicts that they had
got surplus accommodation and that is why they had taken this step.

ii. That the petitioner concealed the facts that they are having
residential accommodation at No. 36, The Mall Shimla and at ‘Harkar’
Jakhoo, Shimla. Further, the accommodation got vacated for their
personal requirement for business purpose was never utilized for the
said purpose and the same is lying vacant.

iv.That the petitioners have concealed material facts regarding their
family members. The family members have since reduced. Sh. Roshan
Lal (father of Sh. Raj Kumar) had sine expired, as according to the
respondent, the Landlords of the premises are M/s Roshan Lal, Raj
Kumar. Further, Raj Kumar had almost retired from his business due
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to his old age (who is aged about 82 years), suffering from various heart
ailments, diabetes keeping indifferent health and undergoing treatment
in Delhi. As such, the business of both the Firs M/s Nathu Ram &
sons and M/s John Raymond Bright are suffering.

v. That the entire five storeyed non residential building bearing no. 84,
The Mall Shimla is lying vacant, except the shops, on The Mall road
level. The petitioners have got even surplus accommodation, on the
Mall Road level (for carrying on their business) which bears no. 84/1,
The Mall Shimla, H.P.

6. That the eviction petition has been filed against the respondent with
an oblique motive.

Respondent’s father Late Sh. Trilok Chand was a witness in an
earlier eviction case against petitioner tenant Sh. R.L. Seth, which he lost.
Further there is a clash of business, as the petitioners are carrying on
readymade business, in the name of M/S John Raymond Bright and the
respondent is carrying on tailoring business in the name of M/s Bhagat Sons
Tailors in that every building.”

S. In order to explain as to why the preliminary objections sought to be
incorporated by way of seeking amendment were not initially incorporated, it has been
submitted that new facts having came into existence and to the notice of the respondent-
tenant after institution of the petition has necessitated the same after the reply was initially
filed.

6. The petitioners-landlords in reply filed to the application have contested and
resisted the same on grounds, inter-alia, that the same is not maintainable and rather filed
with malafide intention to delay the proceedings in the rent petition. The facts now sought
to be incorporated by way of amendment were already in the knowledge and notice of the
respondent-tenant. The same otherwise are also not necessary for the decision of the rent
petition.

7. It is interesting to note that the application initially was decided by learned
Rent Controller below vide order dated 24.11.2014, Annexure Al to CMP No. 2843 of 2017.
This order was challenged in this Court in Civil Revision No. 3 of 2015 which was disposed
of vide judgmen