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SUBJECT INDEX
‘A,

Administrative Law- Quasi-judicial functions- Necessity of giving reasons for order(s)- Held,
whenever a Quasi-judicial or Administrative Authority passes an order affecting rights of an
individual, then order must be reasoned and speaking one so that it is borne out as what was
genesis which led to the conclusion contained in the order- Order of Disciplinary Authority
without referring to charge sheet, inquiry report, response of the delinquent to the notice
issued by it disagreeing with report of Inquiry Officer, being unreasoned and non-speaking,
set aside. (Para 10 & 11) Title: Bhuto Devi & others vs. The State of Himachal Pradesh &
another Page - 30

Administrative Law- Executive Instructions/ Standing Orders- Validity- Held, Executive
Instructions/ Standing Orders cannot override or supersede the Rules- What is not
prescribed in Rules cannot be stipulated under the Standing Orders. (Para 3) Title: Ct.
Bhupinder Kumar and others vs. State of H.P. and another D.B. Page — 223

Administrative Law- Applicability of principles of natural justice- Reasoned/speaking order,
what is?- Held, expression ‘speaking order’ does not ipso facto mean and require that order
necessarily has to be lengthy one- Order, may be brief, but if spells out reasons as to why it
has been passed then it is a speaking order. (Para 13) Title: Hemant Kumar vs. State of
Himachal Pradesh and another Page — 253

Administrative Law- Executive orders- Challenge thereto- Guiding principles for determining
validity- Held, no doubt the validity of an order is to be judged by reasons so mentioned in it
and not on basis of subsequent materials produced before the Court but deviation from this
principle can be made where larger public interest is involved- In such circumstances,
additional grounds can be looked into to examine the validity of order. (Para 30, 31 & 34)
Title: M/s Chamunda Construction Company vs. State of Himachal Pradesh and others D.B.
Page - 373

‘C’

Constitution of India, 1950- Articles 14 & 226- Office Memorandum dated 04.11.2019
withdrawing earlier Office Memorandum dated 29.3.2013 enhancing retirement age of Blind
Government/differently abled employees from 58 to 60 years - Held, Office Memorandum
dated 29.3.2013 was issued by State in exercise of its Administrative/Executive powers-
There was no legal embargo upon State to withdraw the same subsequently by issuing
another Office Memorandum- These Office Memoranda were in nature of administrative
directions and instructions and had no statutory force- Administrative power of State to issue
Office Memorandum cannot be questioned- Petitioners have no right to remain in Government
employment up to age of 60 years- Petition dismissed. (Para 3) Tite: Ses Ram vs. State of H.P.
& others. D.B. Page - 1

Code of Civil Procedure, 1908- Order VIII Rule 1- Filing of written statement- Time period of
30/90 days- Commencement of- Held, period of 30/90 days as stipulated in the provision is
to be counted from date of service of defendant and not from date of his appearance made in
the Court. (Para 11) Title: Mohan Lal vs. Prem Chand and another. Page — 5

Constitution of India, 1950- Articles 14 & 226- Selection to posts of Scientific Officers with
H.P. State Pollution Control Board- Challenge to syllabus prescribed for written examination
by the H.P. Public Service Commission (Commission)- Held, as per R&P Rules, direct
recruitment to the posts was to be made on basis of viva-voce test or if Commission or other
Recruiting Authority considered it necessary by way of written examination etc.- The standard
of test and its syllabus was to be prescribed by the Commission- No other candidate objected
to standard or syllabus prescribed for the post except the petitioner- She sent representation
against syllabus at extremely belated stage- Standard and syllabus of the test was not out of



context vis-a-vis essential qualifications prescribed- Examination was not out of syllabus — No
allegations of malafides are raised in petition- Act of respondents cannot be upset simply
because candidate feels that syllabus was purportedly loaded towards a particular stream-
Petition dismissed. (Para 13 to 18 & 25) Title: Varsha Gangta vs. Himachal Pradesh Public
Service Commission and another Page — 15

Code of Criminal Procedure, 1973- Section 439- Protection of Children from Sexual
Offences Act, 2012- Sections 6 & 17- Indian Penal Code, 1860- Sections 363, 366, 376,
506 & 120-B- Regular bail- Complainant alleging kidnapping, wrongful confinement and rape
by accused ‘A’, son of bail petitioner in connivance with him (petitioner)- Held, victim giving
two contradictory versions regarding incident- In petition filed before High Court prior to
registration of FIR, she swore an affidavit that she was not kidnapped by anyone and she
solemnized marriage with ‘A’ after attaining majority- In later version, she alleging of ‘A’
having kidnapped her, confined in a room at Bangaluru and having forced her to marry him-
Also stating that subsequent to her being employed in a showroom at Bangluru, bitterness
developed between her and ‘A’ because he suspected her character- Petitioner, a retired
teacher is father of ‘A’, - He is permanent resident of district Kangra and for ensuring arrest of
a son, his detention cannot be permitted- Petition allowed- Petitioner admitted on bail subject
to conditions. (Para 8 to 12) Title: Prem Chand vs. State of Himachal Pradesh Page — 21

Code of Criminal Procedure, 1973- Section 439- Regular bail- Grant of in a case involving
rape by accused with his minor real niece (Bhanji)- Held, accused repeatedly committed
coitus with victim, his real niece- DNA examination of foetus of victim with samples of
accused proving him to be the biological father- Relationship of ‘Mama’ is as pious as that of
father- Earlier bail applications of accused were dismissed- Case is at the final stage-
Rejection or grant of bail by High Court may influence the Trial Court- Petition disposed of
with liberty to accused to file application before Trial Court. (Para 5, 7, 10 & 12) Title: Shashi
Kumar vs. State of Himachal Pradesh Page - 23

Central Civil Services (Classification, Control and Appeal) Rules, 1965- Rules 6 & 10(7) —
Suspension of an employee- Requirement of review/ extension of order within 90 days- Non-
compliance of procedure- Effect- Held, order of suspension of a government employee remains
valid for 90 days- Competent Authority is required to review and extend the order before
expiry of period of 90 days- Subsequent review and extension of order cannot revive order
which has already become invalid after expiry of 90 days from date of suspension. (Para 4 &
11) Title: Suneel Dutt vs. The State of H.P. and others. D.B. Page — 26

Constitution of India, 1950- Articles 14 & 226- Selection to post of Pump Operator-
Recruitment advertisement required that candidate must possess requisite qualification as on
last day meant for calling applications (17.11.2016)- Petitioner though having requisite
qualification on that date but marks card was issued on a subsequent date (31.12.2016) —
After written examination and evaluation, Commission rejecting his candidature on ground of
his not possessing essential qualification on relevant date- Held, Educational Institute had
declared result of the Course on 04.11.2016- Result was put in public domain on 05.11.2016-
Petitioner attached downloaded copy dated 05.11.2016 of his result with application sent to
Commission, much before the last date- He possessed requisite qualification on that date-
Date of issuance of certificate would be deemed to be 05.11.2016 for all intents and purposes
when petitioner downloaded result sheet from NCVT MIS-Portal- It cannot be concluded that
till issuance of certificate, petitioner did not possess the qualification- Commission could not
have rejected candidature of petitioner- Petition allowed- Commission directed to recommend
name of petitioner for the post. (Para 6 to 10) Title: Shri Virender Kaushal vs. Himachal
Pradesh Staff Selection Commission and Anr. Page — 28

Central Services (Classification, Control & Appeal) Rules, 1965- Rule 14- OM
No.11012/7/99-Estt.(A) dated 20th October, 1999 - Disciplinary proceedings- Death of
delinquent during proceedings- Effect- Held, if during pendency of departmental proceedings,
employees dies i.e. without charges being proved against him, the proceedings shall stand
closed- Petition allowed — Order of compulsory retirement set aside- State directed to release



all service benefits accruable to the deceased employee. (Para 15 & 16) Title: Bhuto Devi &
others vs. The State of Himachal Pradesh & another Page - 30

Central Civil Services (Pension) Rules, 1972 (Rules)- Rule 17- Government Notification
dated 17.08.2006- Notification providing for only Contributory Pension Scheme to employees
appointed on and after 15.05.2003- Grant of pension under Rules to employees appointed
prior to 15.05.2003 on contract basis but regularized after said period- Entitlement- Held,
period of contract service followed by regularization against substantive post without there
being any interruption would be counted towards qualifying service for grant of pension
under Rules- Once State has counted contractual service of petitioner for regularization,
there is no reason to not to count it for computing qualifying service for pensionary benefits.
(Para 8 & 9) Title: Kiran Chand Sharma vs. State of Himachal Pradesh and Anr. Page — 33

Central Civil Services (Pension) Rules, 1972 (Rules)- Rule 17- Government Notification
dated 17.08.2006- Notification providing that Government employee appointed on and after
15.05.2003 would be governed by H.P. Civil Services Contributory Pension Rules, 2006-
Grant of pension under Rules to employees engaged prior to 15.05.2003 on ad-hoc basis but
regularized after said period- Entitlement- Held, regularization cannot be said to be a form of
appointment- Regularization would mean conferring quality of permanence on appointment
which was initially made on temporary, ad-hoc or contract basis- Service rendered prior to
regularization therefore is to be counted towards qualifying service even if it is not preceded
by temporary or regular appointment in a pensionable establishment- After regularization,
initial date of appointment would be date on which petitioner was appointed on ad-hoc basis-
He is not governed by Contributory Pension Scheme, 2006- Petition allowed. (Para 11, 14 &
15) Title: Dr. Kamal Dev Sharma vs. State of Himachal Pradesh and Ors. Page — 43

Constitution of India, 1950- Article 226- Order qua recovery of salary paid in excess-
Challenge by way of writ on ground that no misrepresentation was made by petitioner
regarding fixation of his salary and amount cannot be recovered at a belated stage- Held, step
up in pay was given to petitioner on his representation- Order of step up passed by Authority
which was not competent to grant it- Order was made subject to audit verification and right
of department to recover overpayment if any- Petitioner also furnished undertaking to refund
overpayment resulting from wrong re-fixation of his pay- Due notice given to petitioner by
department before issuing order of recovery- Payment of excess amount also not disputed by
petitioner- Department has a right to recover excess amount from petitioner- Petition
dismissed. (Para 10, 14 & 15) Title: G.S.Guleria vs. State of H.P.& another Page - 53

Constitution of India, 1950- Articles 14 & 226- Promotion to higher post- Entitlement-
Held, right to be promoted to higher post is not a fundamental right of an employee- However
right of being considered for promotion is a fundamental right. (Para 9) Title: Nandi Verdhan
vs. State of Himachal Pradesh & others Page - 57

Constitution of India, 1950- Articles 14 & 226- Promotion to higher post- Whether employer
can be directed to promote the eligible employee? - Held, Court cannot pass writ of
mandamus directing an employer to order promotion of eligible employee simply because
vacancy is available- It is prerogative of employer whether to fill or not, the vacant post
existing in the establishment- Unless Court is satisfied that employer is intentionally not
filling up the post with an ulterior motive to deny promotion to eligible incumbent, it will not
interfere in such like matters. (Para 12) Title: Nandi Verdhan vs. State of Himachal Pradesh &
others Page - 57

Constitution of India, 1950-Articles 14 & 226- Writ jurisdiction and Court’s intervention in
policy matters- Principles summarized- Held, Government is entitled to make pragmatic
adjustments and make policy decisions which may be necessary or called for under prevalent
circumstances- In its power of judicial review, Court cannot sit in judgment over policy
matters except on limited grounds i.e. whether policy is arbitrary, malafide, unreasonable or
irrational. (Para 15) Title: Dr. Nitish Paul Sharma vs. Union of India and others D.B. Page -
59



Constitution of India, 1950- Articles 14 & 226- Eligibility criteria for a post- Writ
jurisdiction and Court’s intervention in policy matters- Held, prescribing essential
qualifications for appointment to post is something which employer is to decide according to
needs and nature of work- It is not for Courts to decide or to lay down the conditions of
eligibility. (Para 17) Title: Dr. Nitish Paul Sharma vs. Union of India and others D.B. Page —
59

Code of Criminal Procedure, 1973- Section 439- Narcotic Drugs and Psychotropic
Substances Act, 1985 (Act)- Sections 22 & 29- Regular bail- Grant of- Petitioner alleged to
have sold 209 capsules containing 125.72 gms. of prohibited substance to co-accused RR’-
Held, only material on record is regarding exchange of one or two phone calls between
petitioner and ‘RR’- Investigation is silent about history of such phone calls and other calls
received by petitioner from some other numbers- Confession of ‘RR’ implicating petitioner is
inadmissible- Recovery of capsules did not take place directly from him- His presence being a
permanent resident of district Kangra, can always be secured- Rigors of Section 37 of Act not
attracted - Petition allowed- Bail granted. (Para 6, 20, 27 & 28) Title: Dinesh Kumar @ Billa
vs. State of Himachal Pradesh Page - 82

Code of Criminal Procedure, 1973 (Code)_- Section 439- Narcotic Drugs and Psychotropic
Substances Act, 1985 (Act)- Section 21- Recovery of 27.65 gms. of heroin from joint
possession of petitioner and co-accused- Bail — Grant of- State objecting grant of bail on
ground of accused having a  criminal history- Held, recovered contraband falls in
intermediate quantity- Rigors of Section 37 of Act are not attracted- Petitioner in custody
since long- Further incarceration is neither warranted nor will achieve any purpose- His
presence can be ensured during trial- Bail granted subject to stringent conditions in view of
previous criminal history of petitioner. (Para 11, 12, 16, 18 & 19) Title: Randhir Kumar vs.
State of Himachal Pradesh Page — 95

Code of Criminal Procedure, 1973- Section 439- Narcotic Drugs and Psychotropic
Substances Act, 1983 (Act)- Sections 18, 20 & 37- Bail in a case registered for recovery of
commercial quantity of ‘charas’ and intermediate quantity of ‘opium’ from a car driven by ‘TR’-
Petitioner allegedly sold contraband to ‘TR’ and also supervised its transportation through
another accused ‘SS’- Held, petitioner was using cell number of his father at the relevant
time- There were 11 calls between him and co-accused ‘TR’ on that particular date- TR’
misled Investigating Officer by revealing wrong name of petitioner as RS- CCTV footage
showing petitioner and ‘TR’ taking food together at one place- Material on record showing
involvement of petitioner in the case- Rigors of Section 37 of Act are attracted- Petitioner is
not entitled for bail- Petition dismissed. (Para 6 & 23 to 30) Title: Om Parkash vs. State of
Himachal Pradesh Page — 100

Code of Criminal Procedure, 1973 (Code)- Section 438- Application for pre-arrest bail- Duty
of Court- Held, for granting or rejecting anticipatory bail, Court must assign reasons. (Para
16). Title: Freed vs. State of H.P. Page - 112

Code of Criminal Procedure, 1973 (Code)- Section 438- Anticipatory bail- Parameters
relevant for consideration- Held, it would be necessary on part of the Court to see culpability
of accused, his involvement in commission of organized crime and whether he possessed
requisite mens rea- Factors specifically mentioned in Section 438 of Code also need to be
taken in to consideration at time of deciding bail application. (Para 18 & 22) Title: Freed vs.
State of H.P. Page - 112

Code of Criminal Procedure, 1973 (Code)- Section 438- Pre-arrest bail in a case of
attempted murder by an unlawful assembly etc.- Held, incident happened in broad day light
between members of two communities, wherein two persons were beaten by mass gathering
which was drawn to spot by making phone calls- Persons who came to rescue victims also
assaulted- Victims who managed to flee from spot were chased and again beaten along with
those who came to rescue them - Presence and involvement of petitioners in incident is
evident from CCTV footage- Accusation against petitioners not false- Their custodial
interrogation is necessary- Petitions except of one police Head Constable ‘K’, dismissed. (Para
23 to 25, 29, 30, 35, 47, 50 & 54) Title: Freed vs. State of H.P. Page - 112



Constitution of India, 1950- Articles 14 & 226- Claim regarding regularization as Supervisor
(Class-III) instead of Beldar from due date- Writ jurisdiction- Petitioner contending that he
ought to have been regularized as Supervisor from due date at par with persons who were
engaged on daily wages after him- Held, petitioner accepted his regularization as Beldar
without protest by tendering his joining- Pursuant to orders passed in earlier Writ, his
representation was rejected by Competent Authority on April 6, 2012- And cause of action
after adjudication of said representation accrued in favour of petitioner on 6.4.2012- No
cogent reason mentioned in petition as to why he did not assail order passed by Competent
Authority within reasonable time from date of passing of order- Petition is badly hit by delay
and laches and is dismissed. (Para 2 & 6) Title: Shri Rameshwer Prashad vs. State of
Himachal Pradesh and others Page - 153

Constitution of India, 1950- Articles 226- Order of attachment of salary and recovery
therefrom amount of GPF fraudulently withdrawn by petitioner while working as Senior
Assistant in the establishment- Challenge thereto by way of writ petition- Held, petitioner
without any request from employees concerned, illegally and fraudulently withdrew amount
from GPF accounts of ‘SD’ and PL’- On complaint, he did not respond to show cause notice
issued to him by the Department in this regard implying that contents of notice impliedly
admitted by him- No other material on record showing that amount withdrawn by him was
actually paid to ‘SD’ and PL’- Order of Director, Education attaching his salary and effecting
recovery of withdrawn amount with interest not bad- Petition dismissed. (Para 5 to 7) Title:
Rajesh Kumar vs. The State of H.P. and others Page — 155

Code of Criminal Procedure, 1973- Section 439- Narcotic Drugs and Psychotropic
Substances Act, 1985 (Act)- Sections 20, 29 & 37- Recovery of commercial quantity of
‘charas’ from ‘TS’, which was allegedly to be sold by him to ‘GS’- ‘TS’ also revealing that ‘GS’ a
drug peddler had deposited money in account of bail petitioner showing his involvement in
case- Regular bail- Gant of — Held, ‘GS’ already stands released on bail by Court- Contraband
never came to be recovered from petitioner- Relatively small amount was deposited in account
of petitioner in instalments by ‘GS’ - Deposited amount would not fetch quantity of recovered
stuff in market- Mere financial transactions would not be sufficient to implicate petitioner in
the case- Rigors of Section 37 of Act are not attracted qua petitioner and he cannot be kept in
jail for indefinite period- Petition allowed- Bail granted subject to conditions. (Para 2, 3 & 5 to
7) Title: Giridhar vs. State of Himachal Pradesh Page — 173

Code of Criminal Procedure, 1973- Section 439- Regular bail- Grant of in a case involving
gang rape etc.- Held, incident happened in 1989- Petitioner declared as proclaimed offender
and could be arrested only after 27 years of incident- His whereabouts were not known during
the intervening period- Possibility of his absconding to have benefit of delay in trial cannot be
ruled out- Apprehension that petitioner may again cause delay in trial if enlarged on bail is
not baseless- Petition dismissed with direction to Trial Court to expedite trial and conclude it
before the specified date. (Para 8 to 13) Title: Joginder Singh vs. State of Himachal Pradesh
Page - 179

Constitution of India, 1950- Articles 14 & 226- Office Memorandum dated 31.07.2012
granting additional increment to all Class-IV employees on completion of 20 years of service
in same category- Whether grant of increments can be delayed?- Held, petitioner completed
20 years of service in Class-IV category on 21.07.2018- No justification for granting increment
to him w.e.f. 01.04.2019- He ought to have been given aforesaid benefit from date when he
completed 20 years of service- No discrimination can be done between petitioner and other
similarly situated employees who were given additional increment from date of completion of
20 years of service- Petition allowed. (Para 5 & 6) Title: Lalit Kumar vs. State of Himachal
Pradesh and Ors. Page - 181

Constitution of India, 1950- Articles 14 & 226- Recovery of salary paid in excess-
Challenged thereto by way of writ- Held, petitioner never misrepresented the department with
a view to have financial benefits- Principal of the School himself erroneously allowed the pay
scale on basis of directions given in judgment of High Court- No undertaking was taken at the
time of grant of pay scale that payment in excess if any would be required to be refunded by



him- Petitioner is a class-III employee- Recovery notice is bad in eyes of law and set aside.
(Para 7 to 10) Title: Dharam Dutt Sehgal vs. State of Himachal Pradesh and Ors. Page - 196

Constitution of India, 1950- Articles 14, 16 & 226- Selection to public office- Eligibility
criteria- Role of Court and scope of its interference in exercise of writ jurisdiction- Held,
employer is best suited to decide requirements, a candidate must possess- He may prescribe
additional or desirable qualifications including grant of preference- Court cannot lay down
conditions of eligibility nor delve into issue with regard to desirable qualifications being on par
with essential eligibility by an interpretative rewriting of advertisement. (Para 12) Title: Robin
Kumar and another vs. State of H.P. and others D.B. Page - 199

Constitution of India, 1950- Articles 14 & 16 — Selection to post of Junior Engineer-
Diploma Course in Engineering vis-a-vis Degree in Engineering- Inter-se distinction- Held,
diploma in engineering is aimed to equip the candidates who can cater to practical
requirements of engineering with emphasis on practical works- Graduates in engineering are
taught with syllabus which provides theoretical training in field of engineering with low
emphasis on its practical part- These two courses cater to different situations - Degree in
engineering cannot be viewed as higher qualification vis-a-vis diploma in that field. (Para 16 &
17) Title: Robin Kumar and another vs. State of H.P. and others D.B. Page - 199

Constitution of India, 1950- Article 226- Transfer of a public servant on request of political
executive- Validity of transfer order- Held, an elected representative can only propose
transfer of an employee for genuine and cogent reasons- Administrative Department alone is
competent to issue order of transfer after due application of mind- Transfer cannot be
ordered simply on basis of note of a political representative. (Para 6) Title: Prakash Chand vs.
State of H.P. and others D.B. Page — 214

Constitution of India, 1950- Articles 14 & 226- Retirement date- Determination of- Held,
when employee has retired on last date of the month, his date of retirement has to be treated
as first date of the succeeding month- Petitioners who retired/released from Army Service on
31.12.2016, would be eligible for reemployment as per norms which prescribed that there
must not break in service of more than two years between date of discharge from Army and
enrollment in police- They were not ineligible on 1.1.2019- Their candidature was wrongly
rejected- Petition allowed. (Para 5, 6, 8, 10 & 11) Title: Ex. Hav. Balwan Singh vs. State of H.P.
and others D.B. Page - 216

Code of Civil Procedure, 1908- Section 114- Review of judgment or order- Error apparent on
record- What is?- Held, judgment passed after taking into consideration facts and
circumstances brought on record as well as provisions of law applicable to case, cannot be
said to be a judgment suffering from an error apparent on record- Even if two views are
possible on a particular issue, it cannot be a ground to review a judgment. (Para 5 & 6) Title:
IFCI Limited & others vs. M/s HIM ISPAT Ltd. & others Page — 218

Constitution of India, 1950- Articles 14 & 226- Claim for regularization of services of
petitioner as Bill Clerk (Class-III) instead of Bill Distributor- Entitlement- Held, order of initial
regularization of petitioner as Bill Distributor passed in 1988 was unsuccessfully assailed by
him before Administrative Tribunal- Order of Administrative Tribunal was not set aside in
Civil Writ or LPA filed against judgment passed in writ petition- Order attained finality before
judgment in Gauri Dutt’s case Latest HLJ 2008 (HP) 366, was pronounced by High Court-
Undoing of things which stood concluded in 1988 would otherwise open pandora’s box-
Further held, even ratio of Gauri Dutt’s case is not attracted as petitioner never performed
duties against two posts. (Para 5 to 9) Title: Dev Prakash vs. State of H.P. and others Page —
220

Constitution of India, 1950- Articles 14 & 226- Standing Order No. 11/2016 and
amendment thereof- Holding of B-1 test online for constables for Lower School Training on
different dates- Challenge thereto on ground that candidates who appeared at later stages
were in advantageous position- Held, for holding online test at same time and date for all
avenues/districts, server was developed but snag occurred in it and test could not be
conducted on a particular date- To avoid reoccurrence, respondents consulted Information



and Technology Department and other technical experts and decision to hold online test over
a period of days at one centre equipped with requisite facilities was taken, after amending
Standing Order 11/2016 by assigning district wise slots — Decision of respondents cannot be
faulted- Further held, petition challenging an examination would not arise where candidate
had appeared and participated. (Para 4) Title: Ct. Bhupinder Kumar and others vs. State of
H.P. and another D.B. Page — 223

Constitution of India, 1950- Articles 14, 15 & 226- Admission to MDS Course- Petitioner
participating in test and thereafter challenging terms and conditions of prospectus as
unconstitutional- Held, petitioner had applied and participated under terms and conditions of
prospectus- After participating in counseling under terms and conditions of the prospectus,
petitioner cannot be heard to complain about alleged illegality of conditions. (Para 5) Title: Dr.
Aman Kumar vs. State of Himachal Pradesh and others D.B. Page - 236

Code of Civil Procedure, 1908- Order XXXIX Rules 1 & 2- Temporary injunction- Grant of-
Plaintiff alleging relinquishment deeds executed by him in defendants favour as nonest and
seeking temporary injunction during pendency of suit restraining them from alienating land-
Held, plaintiff specifically admitting execution of relinquishment deeds in defendants favour
and there are no allegations of fraud etc. — Relinquishment deeds until set aside by competent
court shall presumed to be valid for all intents and purposes- Plaintiff thus has no prima facie
case or balance of convenience in his favour- Nor he will suffer irreparable loss in case of
refusal of temporary injunction as principle of lis pendens shall apply in case suit property is
disposed of during pendency of suit- Petition dismissed. (Para 8 & 9) Title: Shokat Ali vs.
Gulam Sabir and another Page - 243

Code of Criminal Procedure, 1973 (Code)- Sections 167 (2) & 173 (8)- Narcotic Drugs and
Psychotropic Substances Act, 1985 (Act)- Section 36A(4) — Recovery of commercial quantity
of contraband- Default bail- Entitlement- Petitioner contending that investigation continued
even after 180 days without permission of Court and resulted in filing of ‘supplementary
chargesheet’ thereafter- As complete chargesheet was not filed within stipulated period of 180
days, she is entitled for default bail- Held, chargesheet stood filed in the Court within 180
days- It is not the contention of petitioner that Chemical Analyser’s report was not part of
chargesheet — By way of supplementary chargesheet, voice sample was intended to be placed
on record for purpose of addition of Section 201 of Indian Penal Code, 1860- Earlier
chargesheet was not incomplete- Petitioner not entitled for default bail. (Para 19) Title:
Krishna @ Kiran vs. State of Himachal Pradesh Page - 246

Code of Criminal Procedure, 1973 (Code)- Sections 167 (2) & 173 (8)- Narcotic Drugs and
Psychotropic Substances Act, 1985 (Act)- Section 36A(4), proviso— Default bail- Held,
proviso appended to Section 36A(4) of Act has no applicability when a chargesheet has
already been filed within period of 180 days- Thereafter prosecution can always file
supplementary chargesheet under Section 173(8) of the Code. Title: Krishna @ Kiran vs. State
of Himachal Pradesh Page — 246

Constitution of India, 1950- Articles 14 & 226- Extraordinary leave to pursue employment
outside State- Grant of- Held, employee has only a right of being considered to be granted
extraordinary leave as per Office Memorandum- Proceeding on such leave without the same
being sanctioned in his favour would amount to misconduct. (Para 14) Title: Hemant Kumar
vs. State of Himachal Pradesh and another Page - 253

Constitution of India, 1950- Articles 14 & 226- Order of dismissal from service- Writ
petition- Scope of Court’s interference- Held, against decision of Disciplinary Authority or
Appellate Authority, High Court is not to act as Appellate Authority- Primarily, Court has to
see whether disciplinary proceedings were conducted in a manner in consonance with
prevalent service rules — And whether petitioner was given a fair opportunity to put forth his
case or not?. (Para 13) Title: Hemant Kumar vs. State of Himachal Pradesh and another Page -
253



Constitution of India, 1950- Articles 14 & 226- Pensionary benefits- Minimum qualifying
service of 10 years- Whether service rendered on daily wage basis, can be counted?- Held,
services rendered for five years on daily wage basis is to be treated as one year of regular
service for calculating qualifying service for grant of pension. (Para 8) Title: Shri Chandu Ram
vs. State of Himachal Pradesh and others Page - 260

Constitution of India, 1950- Articles 14 & 226- Grant-in-Aid Rules, 2007 (Rules)-
Appointment as PTA Teacher -Setting aside of appointment pursuant to report of Inquiry
Committee- Challenge thereto by way of Writ petition- Held, appointment of petitioner was set
aside on basis of report of Inquiry Committee that her selection was not inconsonance with
procedure laid down in the guidelines- Appeal of petitioner was dismissed by Appellate
Authority- Findings of Inquiry Committee were never set aside- No infirmity in the report of
Inquiry Committee- Criteria adopted by subsequent Selection Committee was completely
objective and petitioner was placed at 6th place in merit- Petition dismissed. (Para 10 to 14)
Title: Nisha Devi vs. State of H.P. and others. Page — 278

Constitution of India, 1950- Articles 14 & 226- Challenge to selection to a post made by
Expert Committee- Court’s interference- Held, in absence of any allegation of malafides
against the Selection Committee or that selection of private respondent was due to extraneous
reasons, Court cannot enter into footsteps of experts who interviewed the candidates and
selected best person in their wisdom. (Para 6) Title: Sunita Devi vs. State of Himachal Pradesh
and others Page - 281

Code of Civil Procedure, 1908- Order VIII Rule 1- Acceptance of written statement by Court
after 90 days from service of defendants when no extension in time in filing it, was sought-
Challenge thereto — Held, defendants were initially proceeded against ex-parte- Order was set
aside by Court and written statement was filed thereafter on the date fixed for filing it- No
objection was raised by plaintiffs when written statement was filed in the Court- Rather
plaintiffs took time in filing replication to it- Rules of procedure are made to advance the
cause of justice and not to defeat it- Petition dismissed. (Para 2 to 4) Title: Sh. Kishori Lal and
Ors. vs. Smt. Lajwanti and Ors. Page — 282

Code of Criminal Procedure, 1973- Sections 227 & 228- Discharge or framing of charge-
Duty of Court- Held, existence of constituents of an offence is a sine qua non for exercise of
such jurisdiction- Once the facts and ingredients of Section concerned exist, Court would be
right in presuming that there is ground to proceed and frame charge against the accused.
(Para 11) Title: Suresh Chand and Ors. vs. State of H.P. and Ors. Page - 287

Code of Criminal Procedure, 1973- Sections 227 & 228- Discharge or framing of charge-
Duty of Court- Held, it is duty of Court to sift through material on record to find out whether
it reasonably connects the accused with crime or not? - Court must keep in mind interest of
person arraigned as an accused who may be put to ordeals of trial on basis of flippant and
vague evidence. (Para 14) Title: Suresh Chand and Ors. vs. State of H.P. and Ors. Page - 287

Code of Criminal Procedure, 1973- Section 482- Inherent powers- Quashing of FIR
registered for gang rape etc.- Held, both families though closely related to each other but
having animosity on account of ancestral property- Civil litigation pending between them-
Despite that victim and accused ‘S’ had intimate relationship between them and she having
direct access to his room- Story of abduction of prosecutrix on that particular night and
administering drugs to her by petitioners extremely doubtful- No drug detected in her blood-
Victim changing her version during investigation itself which is contrary to case set up by her
father and brother- Conduct of complainant party extremely doubtful- FIR was registered to
wreak vengeance on petitioners- Petition allowed- FIR quashed with all consequential
proceedings- Order of Trial Court framing charge set aside. (Para 21 to 27) Title: Suresh
Chand and Ors. vs. State of H.P. and Ors. Page — 287

Code of Criminal Procedure, 1973 (Code) - Section 311-A- Directions to accused to give
specimen handwriting for comparison purposes by Court - Whether accused must have been



formally arrested during investigation earlier in that case?- Held, appearance and surrender
of accused in Court amounts to his custody in the Court- And he has to be considered to have
been arrested in that case- A person enlarged on bail under Chapter-XXXIII of Code is a
person arrested in connection with relevant investigation or proceeding- Accused arrested
through bailable warrant and released on bail can be directed to give specimen handwriting
for comparison at later stage- Proviso to Section 311-A of Code would not be applicable in
that situation. (Para 23, 22 & 33) Title: Naginder Singh vs. Hari Dass Verma Page - 300

Code of Criminal Procedure, 1973 (Code) - Section 439 - Narcotic Drugs and
Psychotropic Substances Act, 1985 (Act) — Sections 18, 29 & 37 — Recovery of opium (1.460
kgs. and 1.470 kgs.) from rucksacks of two accused moving together on road — Whether is it
a commercial quantity for purpose of grant of bail ? — Held, case of police itself is that
recovery was affected from rucksacks carried by the accused- Recovered stuff from each bag
independently falls in intermediate quantity - Question whether accused purchased
contraband from one source and segregated it to avoid rigors of Section 37 of Act, is a matter
of trial — No material on record that they purchased opium from one source — Rigors of Section
37 of Act do not apply- Accused a Nepalese admitted on bail but subject to stringent
conditions including furnishing a local surety to the satisfaction of Court. (Para 4 & 12).Title:
Shashi Ram Pun vs. State of Himachal Pradesh Page - 308

Code of Criminal Procedure, 1973 (Code) — Section 2 (h) — Investigation — Held, section 2 (h)
of Code does not prohibit Magistrate from allowing investigation or part thereof including
taking of sample in court premises in his presence. (Para 59). Title: M/s Digital Vision
through its partner Konic Goyal vs. State of Himachal Pradesh through Drug Controller Page
-313

Constitution of India, 1950 - Articles 14 & 16 — Selection and appointment to public post —
Whether a candidate belonging to reserved category can be selected and appointed against
seat meant for general category? — Held, open/ general category does not indicate a
reservation for general caste candidates — It is a category open for all candidates be of general
caste or reserved caste — Candidates belonging to reserved categories are entitled to seats
from general category if they get higher marks vis-a-vis general category candidates. (Para 8 &
11). Title: Kritika Tanwar vs. State of H.P. and another D.B. Page — 334

Constitution of India, 1950 - Articles 14 & 226 - Transfer of an employee by the
Government — Challenge to order on ground of malafide exercise of power- Writ jurisdiction
and scope of Court’s interference — Held, in order to find out malafide nature of transfer order,
Court might have to pierce the veil and see what was the operative reason for doing for it — If
findings reveal nexus with administrative necessity, exercise of power will be upheld -
However if operative reason has no such nexus then transfer will be vulnerable — In that
case, it will be a mala fide use of power. (Para 9).Title: Sheela Suryavanshi vs. State of H.P. &
Ors. D.B. Page - 336

Constitution of India, 1950 - Articles 14 & 226 - Transfer of an employee by the
Government — Challenge thereto on ground of malafide exercise of power - Writ jurisdiction
and scope of Court’s interference — Held, if transfer is made in order to adjust a particular
person with no reasonable basis, it can be termed as malafide and would normally liable to be
quashed. (Para 10). Title: Sheela Suryavanshi vs. State of H.P. & Ors. D.B. Page - 336

Constitution of India, 1950 - Articles 14 & 226 — Grant of increments- Entitlement- Vidya
Upasaks engaged on payment of fixed monthly honorarium — Whether period spent on such
engagement is to be counted for grant of increments after regularization? — Held, in view of
judgment in earlier Writ, previous service as Vidya Upasaks before regularization is countable
only for pension purposes - After grant of regular pay scale, levying of increments would be
governed by all relevant rules and regulations. (Para 4) Title: Vikrant Singh & others vs. State
of H.P. & others D.B. Page - 349
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Constitution of India, 1950 - Articles 14 & 226 — Challenge to selection process for training
in SAS on ground that paper of English/ Hindi was not inconsonance with syllabus
mentioned in recruitment notice — Held, petitioner participated in the selection process
without any protest - He had also the choice of attempting required number of questions
from either of two parts of paper, if he so desired — Examination took place in 2011 and he
filed writ on discovering that on merit, he was not in a position to make it for the training —
Petition dismissed — Public Service Commission also cautioned that in future papers to be set
are strictly inconsonance with advertisement issued by it. (Para 8 & 9).Title: Rajesh Kumar vs.
State of H.P. and others Page — 351

Constitution of India, 1950- Articles 14 & 226- Rejection of bid of petitioner — Challenge
thereto by way of writ- Maintainability- Held, notice inviting tenders specifically laying down
that bidders would be declared qualified only if their assessed available bid capacity for
construction work is equal or more than total bid value- Formula for assessing bid capacity
was also laid down- Bid capacity of petitioner was less than of required standard- Terms and
conditions of bid document also not challenged by him in writ- Words used in tender
document cannot be ignored or treated as redundant or superfluous — No illegality in rejecting
bid of petitioner as non-responsive- Petition dismissed. (Para 2 & 4) Title: Ankit Sharma vs.
State of H.P. and others D.B. Page — 353

Constitution of India, 1950- Articles 14 & 226- Authorization of Residential
Accommodation in Department of Prison and Correctional Services, Himachal Pradesh-
Clause 6- Standing Order dated 25.09.2019 - Overstaying in official accommodation-
Direction by department to vacate premises- Challenge thereto- Held, as per Standing Order,
official accommodation can be retained only for three years- Petitioner has not vacated it and
now same stands allotted to some other officer- Anyone who occupies official accommodation
beyond permissible period is bound by rules that govern the retention of said
accommodation- Petitioner cannot claim any exemption or exception to applicability of
Standing Order- Petition dismissed. (Para 4, 15 & 16) Title: Rati Lal vs. State of Himachal
Pradesh and others D.B. Page — 356

Constitution of India, 1950 - Articles 14 & 226 — Grant of increments- Entitlement- Vidya
Upasaks engaged on payment of fixed monthly honorarium — Whether period spent on such
engagement is to be counted for grant of increments after regularization? — Held, in view of
judgment in earlier Writ, previous service as Vidya Upasaks before regularization is countable
only for pension purposes - After grant of regular pay scale, levying of increments would be
governed by all relevant rules and regulations. (Para 4) Title: Basant Kumar & others vs. State
of H.P. & others D.B. Page - 360

Code of Criminal Procedure, 1973 (Code)- Section 439- Narcotic Drugs and Psychotropic
Substances Act, 1985 (Act)- Sections 20, 29 & 37- Recovery of commercial quantity of
‘charas’ from occupants of bike B’ and ‘MS’- Petitioner ‘SK’ implicated in case on basis of
material surfacing during investigation that he (petitioner) had hired ‘B’ and ‘MS’ to purchase
charas from one ‘GS’- Regular bail- Grant of — Held, material on record suggesting frequent
phone calls between petitioner, ‘B’ and ‘MS’ and ‘GS’ prior to seizure of contraband from B”
and ‘MS’- Bail petitioner silent about this aspect- There is prima facie case against petitioner-
Case being of commercial quantity, rigors of Section 37 of the Act will apply- Petitioner not
entitled for bail- Petition dismissed. (Para 5, 17, 23 & 24) Title: Sandeep Kumar vs. State of
Himachal Pradesh Page — 361

Constitution of India, 1950- Articles 14 & 226- Tender regarding public work- Rejection by
the Committee- Challenge by way of writ jurisdiction- Court’s jurisdiction- Held, award of
contract is essentially a commercial transaction — State can choose its own method to arrive
at a decision- It can fix its own terms of invitation to tender and that is not open to judicial
scrutiny - However Court can examine the decision making process and interfere if it is found
vitiated by malafides, unreasonableness and arbitrariness. (Para 13) Title: M/s Chamunda
Construction Company vs. State of Himachal Pradesh and others D.B. Page - 373
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Constitution of India, 1950- Articles 14 & 226- Tender regarding public work- Rejection by
the Committee- Challenge by way of writ jurisdiction- Court’s jurisdiction- Held, notice
inviting tender required tenderer to have past experience in similar works to the extent of
50% of estimated cost of the project- Petitioner did not fulfil eligibility criteria mentioned in
the notice to tender- Rejection of its tender at technical bid stage by the respondents is not
arbitrary or unreasonable. (Para 5 & 29) Title: M/s Chamunda Construction Company vs.
State of Himachal Pradesh and others D.B. Page — 373

Constitution of India, 1950- Article 226- Writ of mandamus for directing State to acquire
land of petitioner which is actually being used by it for public purpose- State raising plea of
voluntary surrender of land- Delay/ time limit in filing writ- Effect- Held, where State has not
taken any steps for acquisition of land on ground that it was expressly or impliedly
surrendered at relevant time by the landowner for public purpose, landowner can invoke
jurisdiction of Court and refute such stand of express or implied consent only within time
within which a relief can be claimed by him in a civil suit- Question can be decided in writ
petition itself. (Para 7) Title: Jawahar Lal vs. State of H.P.& others Page — 390

Central Civil Services (Pension) Rules, 1972 (Rules)- Pensionary benefits - Government
Instructions dated 2.5.2019- Minimum qualifying service of 10 years- Computation of- Held,
there was dispute regarding date of birth of employee- After inquiry, it was corrected in official
records- He also admitted that it was the correct date of his birth- He stood retired on basis of
corrected date of birth- From his regularization till retirement he rendered regular service for
8 years, less than the minimum required qualifying service- But service of 10 years rendered
on daily wage is directed to be counted towards qualifying service for pensionary benefits as
per ratio laid down in Sunder Singh vs. State, Civil Appeal No. 6309 of 2017. (Para 4 & 5)
Title: State of H.P. and others vs. Sunder Ram D.B. Page — 397

Constitution of India, 1950- Articles 14 & 226- Disengagement of petitioner as an expert
after expiry of contractual period allegedly on ground of his unsatisfactory performance etc.-
Challenge thereto by way of Writ petition by contending that action of respondents is
arbitrary- Held, passing an order for an unauthorized purpose constitutes malice in law-
There was no complaint regarding working of petitioner either as Social Development Expert
or as a Law Officer- Central Government vide instructions directed not to disengage
employees engaged on casual or contractual basis. Contracts of other similarly situated
persons engaged by the respondents were extended- Name of petitioner qua his performance
was inserted in the noting sheets subsequently for seeking justification for not continuing
with his contract- It is colourable exercise and deceived by illusion- Petition allowed- Order of
respondents regarding disengagement of petitioner set aside- Respondents directed to
reengage petitioner on same terms and conditions on which he was working earlier till
completion of project. (Para 4, 11, 34 & 38) Title: Kanwar Singh Sharma vs. State of Himachal
Pradesh and others D.B. Page - 401

Constitution of India, 1950- Article 226- Code of Criminal Procedure, 1973 (Code)-
Sections 433 & 433-A — Remission of sentence- Writ in the nature of Habeas Corpus or
Certiorari- Factors relevant for grant of — Held, while considering prayer for remission of
sentence, the Competent Authority must also consider (i) conduct of accused while in jail , (ii)
his social and economic conditions, (iii) period spent by him in jail, (iv) possibility of his again
indulging in crime and (v) possibility of rehabilitation of convict as a useful member of society
— It must not be swayed away simply by gravity of offence committed by accused as he already
stands convicted and sentenced for that. (Para 5 & 7) Title: Satya Parkash vs. State of H.P. &
others Page - 416

Constitution of India, 1950- Article 226- Code of Criminal Procedure, 1973 (Code)-
Sections 433 & 433-A — Remission of sentence- Denial by the State Sentence Review Board on
basis of report of Trial Court- Held on facts, petitioner had already completed 20 years of
imprisonment- As per Jail Manual , his conduct in jail was good- Other authorities
recommending his premature release- Denial of relief simply on basis of report of Trial Court
that petitioner was involved in serious offence without considering other factors is arbitrary-
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Order of Review Board set aside- Trial Court directed to consider case of petitioner
expeditiously in the light of all relevant factors. (Para 4, 6, 7, 10 & 11) Title: Satya Parkash vs.
State of H.P. & others Page - 416

Constitution of India, 1950- Articles 14 & 226- Contractual appointments- Nature of-
Petitioners praying for extension after expiry of contractual period of appointment on ground
that their services are governed by National Institute of Technology Act, 2007- Scope of
Court’s intervention- Held, appointments of petitioners were purely contractual and with
efflux of time as envisaged in contract itself, the same came to an end- Persons holding such
posts can have no right to continue or renewal of service contracts as a matter of right-
Contractual appointments cannot be equated with repeated ad-hoc employment- Action of
respondents is not shown to be unfair, perverse or irrational- Petition dismissed. (Para 8, 11,
15 & 33) Title: Dr. Rajesh Kumar Sharma and others vs. Union of India and others D.B. Page
- 422

Constitution of India, 1950- Articles 14 & 226- Central Civil Services (Pension) Rules,
1972 (Rules)- Rule 13- Qualifying service for grant of pension- Period of service rendered in
work charged establishment, whether to be considered towards qualifying service?- Held,
period of service rendered by a person as work charged employee with any establishment of
State of H.P. is to be counted towards qualifying service for pensionary benefits irrespective of
fact whether Department is having work charged establishment or not- Petitioner being
conferred with work charged status since May, 2002, is entitled for benefit of Pension Rules
as well as GPF Rules- Government Notification dated 15.05.2003 stipulating for non-
applicability of Pension Rules to employees appointed/engaged thereafter is not attracted.
(Para 31 to 33) Title: Beli Ram vs. State of H.P. and another Page - 431

Constitution of India, 1950- Article 226- Writ seeking directions to State/ respondents to
complete selection process to post of constable and give appointment to petitioner against
category of ‘ward of freedom fighter’- Entitlement- Held, no post for the ‘ward of freedom
fighter’ was advertised in the recruitment notice- He was not considered against general
category seats either because of his low merit- No merit in the petition and is dismissed.
(Para 2 & 3) Title: Mukesh Kanwar vs. State of H.P. and others. Page — 440

Constitution of India, 1950- Article 226- Promotional posts- Amendment in Recruitment
and Promotion Rules changing eligibility criteria- Whether amended Rules would apply qua
posts which fell vacant prior to amendment in Rules?- Held, it is the Rule in vogue at time of
consideration of candidature of person for promotion, which is applicable- And not the Rule
which was in vogue when the vacancy fell vacant. (Para 17) Title: Prem Sagar and others vs.
State of H.P and others Page — 441

Constitution of India, 1950- Articles 14 & 226- Non-selection of candidate to post of
constable- Petitioner challenging selection of private respondent as a result of favouritism —
Contending that though securing higher marks in written examination, he was intentionally
given less marks in interview to exclude him- Held, mere securing higher marks in written
test does not entitle a candidate to claim more marks in interview as well- All candidates
secured more than 5 marks in interview except petitioner who secured 4.33 marks- Difficult
to infer that less marks were given to petitioner to favour private respondent- In absence of
material on record qua the allegations of malafides and wrong doings, expertise and wisdom
of Members of Interview Board cannot be doubted- Court cannot substitute its own views for
the wisdom of Selection Committee- No unreasonableness in decision of Board in awarding
more marks to private respondent- Petition dismissed. (Para 6, 8 & 9) Title: Kamal Kishor vs.
State of H.P. & others Page - 449

Constitution of India, 1950- Articles 14 & 226- Service jurisprudence- Whether benefit of
judgment passed in previous litigation in favour of one set of employees can be extended to
another set of similarly placed employees though they were not parties in previous writ?-
Held, where judgment pronounced by Court is a judgment in rem and intention is to give
benefit to all similarly situated persons, it is obligatory upon authorities to extend benefit
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thereof to all similarly situated persons. (Para 9) Title: Bhupinder Singh Thakur and Ors vs.
State of Himachal Pradesh and Ors. Page - 452

Constitution of India, 1950- Articles 14 & 226- Service jurisprudence-Judgment in rem or
judgment in personam- Inference as to — Held, whether judgment of Court is a judgment in
rem or judgment in personam can be inferred from the tenor and language of the judgment
itself- Judgment dealing with pay anomaly between two cadres of service, is a judgment in
rem. (Para 9) Title: Bhupinder Singh Thakur and Ors vs. State of Himachal Pradesh and Ors.
Page — 452

Constitution of India, 1950- Articles 14 & 226- Right of Children to Free and Compulsory
Education Act, 2009 (Act) - Appointment as ‘Bhoti teacher’ on part time basis- Petitioner
seeking direction to State to regularize him against newly created post of Bhoti teacher- State
objecting petition on ground that petitioner does not possess essential qualifications of
elementary teacher as prescribed under the Act- And he cannot claim party with JBTs- Held,
petitioner was initially engaged as Bhoti teacher on recommendations of Education
Department in 2003 and working since then without interruption- Provisions of Act cannot be
applied in case of petitioner as his services were engaged prior to its commencement — Only
person with special knowledge and expertise in the field can be appointed as ‘Bhoti teacher’-
He cannot be made to compete with persons having qualifications in other fields- Claim of
petitioner cannot be denied on ground that he does not possess requisite qualification
prescribed under the Act- Petition allowed- State directed to consider case of petitioner for
regularization. (Para 7 to 9) Title: Swami Raj vs. State of H.P. & Others Page - 460

Constitution of India, 1950- Articles 14 & 226- Appointment on compassionate grounds-
Entitlement- Held, petitioner is entitled for appointment on compassionate grounds only if his
case falls within the parameters of the policy prevalent on the date of consideration. (Para 1)
Title: Pitamber Sharma vs. State of Himachal Pradesh and Ors. Page — 465

Constitution of India, 1950- Article 226- Selection to a public post - Old R&P Rules
governing selection process stand replaced by New Rules- Whether petitioner can claim
selection to post of PET on basis of old Rules on ground that he also belongs to 1998-99
batch and some persons of this batch were allowed to be appointed under old Rules- Held,
expression “batch” necessarily means the date on which candidate qualifies examination and
acquires mandatory educational qualifications- Petitioner though enrolled in 1998-99 batch
for PET course but took examination in 2002- He belongs to 2002 batch and not of 1998-99
batch- Petitioner cannot claim selection/ appointment under old Rules- Petition dismissed.
(Para 9 to 12 & 14) Title: Harish Kumar vs. State of H.P. & others Page - 467

Code of Criminal Procedure, 1973- Section 439- Grant of bail in a case involving rape of
minor girl- Held, during trial victim stating before Court of her having taken lift on the
motorcycle of accused and staying with him- Also deposing that accused did not commit any
rape or sexual intercourse with her- Without commenting upon evidentiary value of DNA
profile, coupled with statements of other witnesses recorded, petitioner made out a case for
bail- Further incarceration of accused is not justified and not going to achieve any significant
purpose- Possibility of accused influencing witnesses or tampering with evidence can be taken
care of by imposing stringent conditions- Petition allowed- Bail granted. (Para 3,10 to 13 &
15) Title: Surat Singh vs. State of Himachal Pradesh Page — 476

Code of Criminal Procedure, 1973- Section 439- Regular bail in a case involving kidnapping
of minor girl and committing sexual intercourse with her- Grant of- On facts held, during trial
victim denying of sexual relation between her and accused- Also stating that she voluntarily
left home with accused and despite his asking her to return her home, she did not accede to
his request- Accused permanent resident of Ludhiana and his presence can be ensured- It
may be a case of elopement- Further incarceration of accused will not serve any purpose- He
is in custody for more than year- Petition allowed- Bail granted. (Para 15 & 18) Title: Vicky
Kumar vs. State of Himachal Pradesh Page - 481
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‘D,

Demobilized Armed Forces Personnel (Reservation of Vacancies in the Himachal
Pradesh State Non-Technical Services) Rules, 1972 - Rule 5(1)- Held, ex-serviceman
irrespective of the fact whether he has joined the Armed Forces during emergency or not, is
entitled for grant of benefit of approved military service towards fixation of pay. (Para 15) Title:
Sh. Amar Nath and others vs. State of Himachal Pradesh and others Page - 8

Drugs and Cosmetics Rules, 1945 (Rules)- Rule 85(2)- Suspension of Drug Licence and
issuing ‘stop manufacturing order’ by Competent Authority against pharmaceutical unit-
Procedural requirement- Held, power to suspend drug licence and issuing ‘stop
manufacturing order’ can be exercised by the Competent Authority only in accordance with
law- Petitioner Company had submitted replies to various show cause notices issued to it by
the Competent Authority- Replies of petitioner not shown to have been considered- Without
setting forth reasons required to be enumerated under Rule 85(2), manufacture/ sale of other
formulations or drugs cannot be ordered where adulterated ingredient found in one drug
alone, was not being used in other drugs - Nor drugs manufacturing licence could be
suspended altogether in exercise of powers under Rule 85(2). (Para 6) Title: M/s Digital
Vision vs. State of Himachal Pradesh and others. D.B. Page — 157

Drugs and Cosmetics Act, 1940 (Act) — Section 22 (1) (d) — Expression ‘such other powers’ —
Meaning of - Held, this provision empowers Drugs Inspector to exercise such other powers to
perform any act which is incidental and ancillary to powers conferred upon him expressly
under the Act and Rules framed there under - It includes doing of all others acts for carrying
out purposes of the Act and envisages taking of additional quantity of samples for
analysis.(Para 43 & 46) Title: M/s Digital Vision through its partner Konic Goyal vs. State of
Himachal Pradesh through Drug Controller Page - 313

Drugs and Cosmetics Act, 1940 (Act) - Section 23 - Procedure of taking sample—
Applicability — Held, procedure prescribed in Section 23 of Act is required to be adhered to at
time of sampling whether it is initial sample or additional sample. (Para 48) Title: M/s Digital
Vision through its partner Konic Goyal vs. State of Himachal Pradesh through Drug
Controller Page - 313

Drugs and Cosmetics Act, 1940 (Act) — Section 23 (5) (b) — Custody of seized stock of drugs
— Held, provision does not envisage that custody of seized stock of drugs cannot be entrusted
with Drugs Inspector by the Magistrate — Magistrate has the authority to pass appropriate
orders with respect to custody of seized stock of drugs and it includes power to call the seized
stock & release it and also to direct drawing of samples/additional samples in his presence
for carrying out purposes of Act and Rules made thereunder. (Para 50 & 51). Title: M/s Digital
Vision through its partner Konic Goyal vs. State of Himachal Pradesh through Drug
Controller Page - 313

Drugs and Cosmetics Act, 1940 (Act) — Section 22 (1)(c) & (d) — Taking of sample of drug for
analysis — Held, Drugs Inspector is empowered to take sample at any other place other than
place of manufacturing or retailer depending upon facts and circumstance of situation. (Para
52) Title: M/s Digital Vision through its partner Konic Goyal vs. State of Himachal Pradesh
through Drug Controller Page - 313

‘E,

Evidence Act, 1872 (Act)- Sections 45 & 73- Directions to accused to give handwriting
specimen for comparison purposes- Held, in view of provisions of Sections 45 and 73 of Act,
during trial, Magistrate has power to issue direction to any person including accused to give
his specimen signature or handwriting and to send questioned handwriting/ signature along
with it to the expert for opinion. (Para 16) Title: Naginder Singh vs. Hari Dass Verma Page -
300
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‘H,

Himachal Pradesh Good Conduct Prisoners (Temporary Release) Act, 1968- Section
3(1)(c) and 3(2)- Extension of parole for doing agricultural operation- Court directions,
whether can be issued?- Held, grant or refusal of parole or furlough to prisoner is an
administrative function of Government or Competent Authority prescribed under the Act-
Court cannot enter into shoes of such Authority to perform administrative functions- Court
cannot direct Authorities to grant parole or extend its period qua a prisoner- Petition seeking
directions to Authorities to extend period of parole, dismissed. (Para 18, 19 & 22) Title:
Deepak Verma vs. Director General of Prisons, Himachal Pradesh and another Page — 77

Himachal Pradesh Co-operative Societies Act, 1968- Section 72 (2)- Settlement of dispute
by way of arbitration- Dispute as to service conditions of workman- Held, dispute as to
conditions of service of workman employed by the Society is not a dispute touching the
business of the Society- Such a dispute is not arbitrable before Registrar. (Para 8) Title: The
Solan District Co-operative (Marketing & Consumer) Federation Ltd. vs. Ram Lal Page - 183

Himachal Pradesh Police Act, 2007 (Act)- Section 143- Standing Orders- Held, Authorities
stipulated in Section 143 of Act have the power to issue Standing Orders to carry out
purposes of the Act- It is open to them to amend the same in accordance with law. (Para 4)
Title: Ct. Bhupinder Kumar and others vs. State of H.P. and another D.B. Page — 223

‘I’

Industrial Disputes Act, 1947- Section 10- Reference to Labour Court- Adjudication of-
Held, while answering reference, Tribunal has to confine its inquiry to question referred- It
cannot travel beyond the question or terms of reference. (Para 15) Title: The Solan District
Co-operative (Marketing & Consumer) Federation Ltd. vs. Ram Lal Page - 183

Industrial Disputes Act, 1947- Section 11 A- Consequential relief of back wages- Grant of-
Held, in case of wrongful termination of service, though reinstatement with continuity of
service and back wages is the normal rule yet it is subject to rider that Adjudicatory Authority
or Court must take into consideration the length of service of workman, nature of misconduct
if any proved against him, financial condition of employer and similar other factors including
whether workman was gainfully employed during period of termination. (Para 20) Title: The
Solan District Co-operative (Marketing & Consumer) Federation Ltd. vs. Ram Lal Page - 183

Indian Penal Code, 1860 - Sections 420, 468 & 471- Forgery and use of forged documents
for cheating etc. — Proof — Revision against concurrent findings of acquittal of Lower Courts —
Allegations against accused being that matriculation certificate tendered by him for obtaining
job was forged — Held, matriculation certificate of accused has already been held to be valid by
a declaratory decree of Civil Court — Decree attained finality — No basis to hold said certificate
as forged — Revision dismissed. (Para 5 to 7). Title: State of Himachal Pradesh vs. Kuldeep
Singh Page — 332

Industrial Disputes Act, 1947 - Section 2 (k) — Industrial dispute’ — Existence of- Petition
against award of Industrial Tribunal holding retrenchment of workman (R1) as illegal and
directing payment of compensation to him jointly and severally by petitioner and respondent
No.2 - Held, it is no case of workman (R1) that petitioner was the principal employer —
Construction work was awarded by petitioner to respondent No. 2- Workman was engaged as
driver by respondent No.2 — Petitioner had no administrative control over management of
respondent No. 2 — He was not the principal employer qua the workman and petitioner could
not have been saddled with liability — Award of Tribunal to the extent of holding petitioner
jointly and severally liable, set aside. (Para 8 & 9) Title: The General Manager vs. Tej Singh
and Anr. Page - 344
‘J’

Junior Engineer (Electrical)/ Junior Engineer (IT) Class-III (Non-gazetted) Recruitment
and Promotion Rules, 2006 (Rules)- Rules 7 & 10- Rules providing for diploma course in the
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requisite subject as one of eligibility conditions- Whether candidates holding degree in that
subject are also eligible?- Held, normal rule is that candidate with higher qualification is
deemed to be fulfilling the lower qualification prescribed for the post but such higher
qualification has to be in the same channel- Degree in engineering is not higher qualification
in the channel of diploma course in required subject. (Para 40) Title: Robin Kumar and
another vs. State of H.P. and others D.B. Page — 199

‘L,

Land Acquisition Act, 1894 (Act)- Sections 18 & 19- Reference to District Judge- Particulars
of reference and duty of Land Acquisition Collector- Held, while making reference to Court,
Collector is required to state the particulars mentioned in clauses (a) to (d) of sub-section (1)
of Section 19 of the Act including details of any trees, buildings or standing crops on the land-
It is his duty to send full information to the Court regarding entire acquired land. (Para 4)
Title: Himachal Pradesh Power Corporation Ltd. & another vs. Indira & others Page — 285

‘M’

Motor Vehicles Act, 1988- Section 166- Motor accident- Claim application qua bodily
injuries and consequent permanent disability- Medical evidence- Appreciation of - Insurance
Company seeking reference to third expert for ascertaining whether disability of claimant was
permanent or not?- Held, in view of conflicting medical evidence qua disability of claimant,
Tribunal had referred matter to Chief Medical Officer for his examination by a proper Medical
Board- Said Board including an orthopedic surgeon examined petitioner and issued disability
certificate- Disability certificate also proved by examining one of the medical officers of the
Board- No evidence that disability certificate is contrary to medical record- There is no
necessity to send matter to third expert. (Para 9 & 10) Title: The New India Assurance Co. Ltd.
vs. Akhilesh and Ors. Page - 471

Motor Vehicles Act, 1988- Section 166- Motor accident- Permanent disability- Loss of
academic year of an engineering student on account of injuries- Assessment of income- Held,
assessment of monthly income of an engineering student at Rs.15,000/- by the Tribunal
cannot be said to be on higher side. (Para 12) Title: The New India Assurance Co. Ltd. vs.
Akhilesh and Ors. Page - 471

‘S’

Securitisation and Reconstruction of Financial Assets and Enforcement of Securities
Interest (SARFAESI) Act, 2002 (Act)- Sections 13(4), 17(1), 17(2) and 18- Security Interest
(Enforcement) Rules, 2002 (Rules)- Rules 6(2) and 8(6)- E-auction of movable and
immovable secured assets of defaulter- Confirmation thereof- Whether e-auction proceeding
can be assailed by person who was merely a participant in it?- Writ jurisdiction- Petitioner
contending that as it is neither borrower nor the secured creditor therefore, remedy under
Section 17 of Act is not available to it and grievances can only be redressed by way of writ
jurisdiction- Held, against the measures taken under Section 13(4) by the secured creditor to
recover secured debt, remedy provided is under Section 17 of the Act- Remedy is available not
only to borrower but to ‘any person’ aggrieved against such measures including auction
proceedings- Section 17 (2) of Act empowers Debt Recovery Tribunal to consider whether such
measures taken under Section 13(4) by secured creditor were in consonance with provisions
of Act and Rules thereunder- Petitioner has alternative statutory remedy by way of appeal and
writ petition cannot be entertained- Petition dismissed. (Para 4 to 6) Title: Hamco Industries
Private Limited vs. The Kangra Central Cooperative Bank Ltd. and others D.B. Page - 141

‘R’

Reserve Bank of India Act, 1934 (as amended vide Amendment Act 1997)- Sections 45-IA
(6) (i) & 6(iv) (b), proviso- Non-banking Financial Institution (NBFI) failing to maintain Net
Owed Fund (NOF) of Rs.200 Lakh in particular year as required under law- Reserve Bank of
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India (RBI) cancelling its Certificate of Registration (COR) as NBFI- Whether RBI was required
to provide an opportunity to NBFI to comply the requirement before cancelling registration
under first proviso?- Held, petitioner did not achieve the minimum prescribed limit of NOF
within stipulated period and it failed to comply directions issued by RBI under provisions of
Chapter-IIIB of Act- COR was cancelled by recourse to Section 45-IA(6)(iv) which does not
entail providing of any opportunity to NBFI for complying with provisions violated by it —
Section 45-IA(6)(ii) has no applicability in the case- Petition dismissed. (Para 4 & 5) Title: M/s
Shakun Holdings Private Limited vs. Union of India and others D.B. Page — 66

Right of Children to Free and Compulsory Education Act, 2009 - Himachal Pradesh
Elementary Education Department Trained Graduate Teacher, Class-III (Non-gazetted)
Recruitment and Promotion Rules, 2009 (Rules) - Clause 11- Column No. 7- Essential
qualifications for promotional post of TGT enhanced by way of amendment in Rules in 2012
i.e. 50% marks in graduation level and having passed Teacher Eligibility Test- Amendment in
Rules making petitioners who were appointed as JBT earlier to 2012, ineligible for promotion-
Challenge thereto- Held, Government in its wisdom has kept 15% quota for JBT teachers for
promotion to post of TGT (Arts) provided they fulfill the minimum eligibility criteria laid in
Rules for appointment to post of TGT (Arts) — Condition of having passed TET was
incorporated in terms of statutory provisions of the Act- Condition not arbitrary as endeavour
is to have more meritorious persons manning posts of teachers to impart education. (Para 12
to 14) Title: Prem Sagar and others vs. State of H.P and others Page - 441

Rights of Persons with Disabilities Act, 2016 (Act) - Section 2 (r) - ‘Person with benchmark
disability’- Meaning of- Held, ‘Person with benchmark disability’ means a person with not less
than forty percent of a specified disability. (Para 4) Title: Prabhu Kumar vs. State of H.P. &
ors. D.B. Page — 263

Rights of Persons with Disabilities Act, 2016 (Act) - Section 2 (zc), Schedule — ‘Specified
disability’- Held, locomotor disability forms part of physical disability and therefore is a
‘specified disability’ under the Act. (Para 4) Title: Prabhu Kumar vs. State of H.P. & ors.
D.B. Page - 263

Rights of Persons with Disabilities Act, 2016 (Act) - Sections 2 (r) & 33 — Identification of
posts for persons with benchmark disability- Held, State Government is required to constitute
an Expert Committee with representation of persons with benchmark disabilities for
identification of posts which can be held by persons with benchmark disability- The only
limitation is that a physically handicapped person to become eligible for such post must have
minimum disability of 40%. (Para 4) Title: Prabhu Kumar vs. State of H.P. & ors. D.B.
Page — 263

Rights of Persons with Disabilities Act, 2016 (Act) — Section 34 (1) , second proviso-
Exemption from reservation of posts for physically handicapped persons- Held, in
consultation of Chief Commissioner of State, State Government may exempt any of its
establishment from provisions of this Section mandating reservation of seats for physically
handicapped persons. (Para 4) Title: Prabhu Kumar vs. State of H.P. & ors. D.B. Page -
263

Rights of Persons with Disabilities Act, 2016 (Act) — Sections 2(r), 33 & 34, Schedule-
Benchmark disability- Whether Government can stipulate a maximum limit of disability for
determining eligibility of candidate to particular post?- Held, appropriate Government can
prescribe a maximum eligibility limit of disability for persons belonging to physically
handicapped category for posts reserved for them under the provisions of the Act. (Para 4)
Title: Prabhu Kumar vs. State of H.P. & ors. D.B. Page - 263
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Rights of Persons with Disabilities Act, 2016 (Act) — Section 34 - Intendment- Held,
intention of Act is not to accept reduced standards of efficiency in performance of functions of
a particular post merely because employee suffers from a disability. (Para 4) Title: Prabhu
Kumar vs. State of H.P. & ors. D.B. Page - 263
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BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN,J. & HON’BLE MS JUSTICE
JYOTSNA REWAL DUA, J.

CWP No.851 of 2020
Ses Ram ...Petitioner.

Versus

State of H.P. & others ....Respondents.

CWP No.1413 of 2020

Bhagirath Rai Petitioner.
Versus

State of H.P. & others ....Respondents.

CWP No.1428 of 2020

Kulwant Singh Petitioner.
Versus

State of H.P. & others ....Respondents.

CWP No.1539 of 2020

Ravinder Kumar Petitioner.
Versus

State of H.P. & others ....Respondents.

CWPOA No.6382 of 2020

Chhote Lal Sharma Petitioner.
Versus

State of H.P. & others ....Respondents.

CWP No. 851 of 2020
Reserved on: 20.07.2020
Decided on: 31.07.2020

Constitution of India, 1950- Articles 14 & 226- Office Memorandum dated 04.11.2019
withdrawing earlier Office Memorandum dated 29.3.2013 enhancing retirement age of Blind
Government/differently abled employees from 58 to 60 years - Held, Office Memorandum dated
29.3.2013 was issued by State in exercise of its Administrative/Executive powers- There was no
legal embargo upon State to withdraw the same subsequently by issuing another Office
Memorandum- These Office Memoranda were in nature of administrative directions and
instructions and had no statutory force- Administrative power of State to issue Office
Memorandum cannot be questioned- Petitioners have no right to remain in Government
employment up to age of 60 years- Petition dismissed. (Para 3)

Cases referred:

Bishun Narain Misra Vs State of U.P. (AIR 1965 SC 1567);
Roshan Lal Tandon Vs. Union of India (AIR 1967 SC 1889);
K. Nagaraj Vs. State of A.P. (AIR 1985 SC 551);

For petitioners. : Mr. Subhash Mohan Snehi, Advocate in CWP No.851/2020.
Mr. Sudhanshu Jamwal, Advocate, in CWP No.1413 of 2020.
Mr. Sanjay Kumar Sharma, Advocate in CWP No.1428 of 2020.
Mr. Onkar Jairath and Shubham Sood, Advocates in CWP No.1539 of 2020.
Mr. Bhim Raj Sharma, Advocate in CWP No.6382 of 2020.



For respondents : Mr. Ashok Sharma, Advocate General, with Mr. Vinod Thakur, Mr.
Ranjan Sharma, Mr. Desh Raj Sharma, Additional Advocate
Generals and Ms. Svaneel Jaswal, Deputy Advocate General, for
the respondents/ State in all the petitions.

Jyotsna Rewal Dua, Judge.

Office memorandum dated 29.03.2013 enhancing the retirement age of the Blind
Government Employees from 58 years to 60 years has been withdrawn by the State vide office
memorandum dated 4.11.2019. Aggrieved against this withdrawal, all these petitions have been
preferred laying challenge to the office memorandum dated 4.11.2019. Being connected and
involving the same issue, all these petitions are taken up together for disposal.

2(i) On 29.03.2013, following office memorandum (in short OM) was issued by the
respondents/State enhancing the retirement age from 58 to 60 years in respect of Blind
Government Employees:-

“Subject: Regarding enhancement of retirement age from 58 years to 60 years in
respect of blind government employees.

The undersigned is directed to refer to the subject cited above and to say that the
matter for enhancement in the retirement age from 58 years to 60 years in respect of
blind government Employees was under consideration of the Government for some
time past. After careful consideration of the matter, the Governor, Himachal Pradesh
is pleased to order that the retirement age of the Blind Government Servants is
enhanced from 58 years to 60 years with immediate effect.”

2(ii) Seeking parity with Blind Government Servants for enhancement of retirement
age, certain petitions were preferred by hearing impaired/locomotor impaired and other State
Government Employees with such physical disabilities. One such petition bearing O.A. No.1004 of
2015 filed by a person with ‘mpaired hearing’ was allowed by erstwhile H.P. Administrative
Tribunal vide judgment dated 10.01.2018, with following operative directions:-

“10. Consequently, the original application is allowed and the respondents are
directed to modify the memorandum dated 29.03.2013, Annexure A-6, to the extent
that the benefit of enhancement of retirement age is also extended to the hearing
impaired also to which category the applicant belongs, from 58 to 60 years as
specified under Section 2(i) of the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act, 1995. The applicant is deemed to be
in service till the attained age of 60 years with all consequential benefits.”

2(iii) Writ petition No.1577 of 2018, preferred by the State Government challenging the
above extracted decision was dismissed by this Court on 5.11.2018. While dismissing the writ
petition, it was observed that all differently abled persons constituted one homogeneous class
falling within the definition of Section 2(i) of the Persons with Disabilities (Equal Opportunities,
Protection of Rights and Full Participation) Act 1995. Pursuant to the office memorandum dated
29.03.2013, as applied to Blind Government Employees as well as to certain other categories of
differently abled persons, many such employees were allowed to remain in service till they attained
the age of 60 years.

2(iv) Following OM was issued on 4.11.2019, whereby office memorandum dated
29.03.2013 was withdrawn in public interest with immediate effect:-

“The undersigned is directed to refer to this department office Memorandum of even
number dated 29% March, 2013 on the above cited subject vide which retirement age
from 58 years to 60 years in respect of blind Government employees was enhanced.
Now after careful consideration of the matter the Governor, Himachal Pradesh is
pleased to order that his office Memorandum dated 29.03.2013 be hereby
withdrawn with immediate effect, in public interest.”



2(v) The result of OM dated 4.11.2019 was that retirement age of blind government
employees, which was earlier enhanced to 60 years was again brought back to 58 years. As a
necessary corollary, all categories of differently abled persons, who were either enjoying or intended
to seek the benefit of OM dated 29.03.2013 were also similarly affected. Therefore feeling aggrieved
against the withdrawal of office memorandum dated 29.03.2013 by OM dated 4.11.2019 bringing
the retirement age from earlier enhanced 60 years back to 58 years, these petitions have been
preferred.

3. We have heard learned counsel for the parties and gone through the record.

3(i). At the outset, it may be noticed that OM dated 29.03.2013 was issued by State in
exercise of its Administrative/Executive Power. Therefore, there was no legal embargo upon the
respondents/State to withdraw the same by subsequently issuing another office memorandum on
4.11.2019. The administrative or executive power of the respondents/State to issue OM dated
4.11.2019 cannot be questioned.

3(ii) Learned counsel for the petitioners relied upon following para of the judgment in
(2007) 6 SCC 196 titled Union of India vs. A.S. Gangoli & others:-

“11. There is considerable force in the submission of the appellant. Varying periods
of weightage are added to the qualifying service of defence service officers to
compensate for, or offset the disadvantage of early age of superannuation in
defence service. The weightage of 7 years for a Group Captain is because he
normally retires from Air Force Service at a comparatively early age of 52 years. If a
Group Captain is permitted to prematurely retire so that he can be permanently
absorbed immediately in a public sector undertaking where the retiring age is 58 or
60, the need to provide weightage disappears. Further, special provisions were
made for such retirees under the circulars dated 17.3.1986 and 19.2.1987. They
directed that premature retirement, to take up employment under PSUs, with the
permission of the Government, will not entail forfeiture of service or retirement
benefits. In such cases, the officer is deemed to have retired from the date of
premature retirement and eligible to receive the retirement benefits, enumerated in
those circulars. Therefore, the decision not to extend the benefit of weightage to
those who retired prematurely for immediate permanent absorption in a PSU or
autonomous body is a matter of policy of the government supported by logical
reasons. So long as such policy is not manifestly arbitrary and does not violate any
constitutional or statutory provision, it is not open to challenge.”

This judgment has no applicability for determining the point involved in the
instant case. Also the judgment delivered by this Court in CWP No.1577/2018 was in the backdrop
of facts as they existed at that time, where the State by way of OM dated 29.3.2013 had enhanced
the retirement age of its blind employees from 58 to 60 years. Since all persons with physical
disabilities constituted a homogeneous class, therefore, the benefit of enhancement in the age of
superannuation extended by erstwhile H.P. Administrative Tribunal to certain other categories of
persons with disabilities, was upheld. Situation in these writ petitions is different. State has now
withdrawn OM dated 29.03.2013. OM dated 29.03.2013 cannot be saved on the strength of
judgment delivered in CWP No.157/2018.

3 (iii) A three judge Bench of Hon’ble Apex Court in State of Uttar Pradesh and others
Vs. Hirendra Pal Singh & others, reported in (2011) 5 SCC 305, quashed the interim orders of
the High Court, which had directed the Government to restore 62 years as the age of
superannuation for Government pleaders. Hon’ble Apex Court held that fixation of the retirement
age falls within exclusive domain and competence of the State and that Courts should not interfere
with such decision, unless they were unconstitutional. Relevant extracts from para-8 are as
under:-

“B i So far as the issue of reduction of age from 62 to 60 years is
concerned, it has not been brought to the notice of the High Court that it is within the
exclusive domain of the State Government to reduce the age even in Government
services. So in case of purely professional engagement, the age could validly be
reduced by the State Government unilaterally.”



In the afore referred judgment, previous judgments in Bishun Narain Misra Vs
State of U.P. (AIR 1965 SC 1567), Roshan Lal Tandon Vs. Union of India (AIR 1967 SC 1889),
K. Nagaraj Vs. State of A.P. (AIR 1985 SC 551), were also noticed as per following extracts:-

“9. A Constitution Bench of this Court in Bishun Narain Misra v. The State of Uttar
Pradesh & Ors., AIR 1965 SC 1567 held that new rule reducing the age of
retirement from 58 to 55 years could neither be invalid nor could be held to be
retrospective as the said rule was a method adopted to tide over the difficult
situation which could arise in public services if the new rule was applied at once
and also to meet any financial objection arising in enforcement of the new rule.

10. In Roshan Lal Tandon v. Union of India & Ors., AIR 1967 SC 1889, a similar
view has been reiterated by this Court observing that emoluments of the Government
servant and his terms of service could be altered by the employer unilaterally for the
reason that conditions of service are governed by statutory rules which can be
unilaterally altered by the Government without the consent of the employee. (See
also B.S. Vadera v. Union of India & Ors., AIR 1969 SC 118; The State of Jammu &
Kashmir v. Triloki Nath Khosa & Ors., AIR 1974 SC 1; B.S. Yadav & Ors. v. State of
Haryana & Ors., AIR 1981 SC 561; and State of Jammu & Kashmir v. Shiv Ram
Sharma & Ors., AIR 1999 SC 2012).

11. In K. Nagaraj & Ors. v. State of Andhra Pradesh & Anr. etc., AIR 1985 SC 551,
this Court examined the amended provisions of Andhra Pradesh Public Employment
(Regulation of Conditions of Service) Ordinance, 1983 by which the age of retirement
was reduced from 58 to 55 years and this Court upheld the amended provisions
being neither arbitrary nor irrational. The court further rejected the submission of the
appellants therein that the said amended provisions would have retrospective
application taking away their accrued rights. (See also State of Andhra Pradesh etc.
etc. v. S.K. Mohinuddin etc. etc., AIR 1994 SC 1474).

12. In view of the above, it is evident that even in government services where the
terms and conditions of service are governed by the statutory provisions, the
Legislature is competent to enhance or reduce the age of superannuation. In view of
the above, it is beyond our imaginations as why such a course is not permissible for
the appellant-State while fixing the age of working of the District Government
Advocates.”

3(iv) It is well settled that in order for executive instructions to have the force of
statutory rules, it must be shown that they have been issued either under the authority conferred
on the State Government by some statute or under some provision of the constitution providing
therefore. In the instant case the OMs in question have not been issued either under the authority
conferred on the State Government by some statute or under some provision of the constitution,
therefore, it has to be held in the nature of administrative instructions and not statutory rules.
Petitioners have no vested right to remain in Government employment upto the age of 60 years. Their
entitlement to continue upto the age of 60 years was only under OM dated 29.03.2013, which stands
withdrawn vide office OM dated 4.11.2019. Both the office memorandums were issued by the State
in exercise of its administrative power. In (2004) 1 SCC 592, titled Sureshchandra Singh and
others Vs. Fertilizer Corporation of India Ltd and other, Hon’ble Apex Court held that the
Courts cannot issue a writ for enforcement of administrative instruction and that office
memorandums are only administrative directions not having force of law.

In P.U. Joshi and others Vs. Accountant General and others (2003) 2 SCC 632,
it was held that question relying to constitution pattern, nomenclature of posts, cadres, categories,
their creation/abolition, prescription of qualifications and other conditions of service including
avenues of promotions is all within the exclusive discretion and jurisdiction of the State subject to the
limitation or restriction envisaged in the Constitution of India.

3) Petitioners cannot insist for continuing in service upto the age of 60 years on the
strength of OM dated 29.03.2013. This OM did not create any right much-less any vested right in
their favour. It cannot be enforced in exercise of writ jurisdiction of this Court. More so when this OM
has been withdrawn by the State by issuing another OM. The respondents/State had the power to
issue the OM as well as the power to withdraw it later by issuing another OM. It has not
demonstrated before us that OM issued on 4.11.2019 was unconstitutional.
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The fixation of retirement age of persons with disabilities is within the domain of
the State Government. Vide earlier OM dated 29.03.2013 the retirement age for the blind
government employees was enhanced from 58 to 60 years. Benefit of OM dated 29.03.2013 was
later accorded to certain other categories of differently abled persons. However OM dated
4.11.2019 has withdrawn OM dated 29.03.2013. As of now, age of retirement of persons with
disabilities is 58 years. It is not the case of the petitioners that they have been discriminated with
any other category. It is not the case of the petitioners that they have not been paid for the work
they did while in service beyond the age of 58 years. It is also not the case of the petitioners that
recovery of any kind is being effected from them pursuant to OM dated 4.11.2019. It is not the
case of the petitioners that they have any vested right to continue in service till the age of 60 years.
Petitioners have failed to point out as to how OM dated 4.11.2019 is illegal, arbitrary or
unconstitutional.

Therefore we find no merit in these writ petitions and the same are dismissed
accordingly. The parties are left to bear their own costs. Pending application(s), if any, shall also
stand disposed of.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Mohan Lal ....Petitioner.
Vs.
Prem Chand and another . Respondents.
CMPMO No.: 185 of 2020

Date of Decision: 07.07.2020

Code of Civil Procedure, 1908- Order VIII Rule 1- Filing of written statement- Time period of
30/90 days- Commencement of- Held, period of 30/90 days as stipulated in the provision is to be
counted from date of service of defendant and not from date of his appearance made in the Court.
(Para 11)

Cases refered:
Desh Raj Vs. Balkishan (D) through proposed LR Ms. Rohini, 2020 (1) Supreme 409

Whether approved for reporting?! Yes.

For the petitioner: Mr. N.K. Thakur, Senior Advocate, with
Mr. Divya Raj Singh, Advocate.

For the respondents: Mr. Gautam Sood, Advocate, for respondent No. 1.
Respondent No. 2 is ex parte.

(Through Video Conferencing)

Ajay Mohan Goel, Judge (Oral):

By way of this petition, the petitioner has assailed order dated 27.11.2019,
passed by the Court of learned Civil Judge, Court No.-II, Una, H.P. in CMA No. 2474 of 2019, vide

which, an application filed by the petitioner for permission to file the written statement stands
dismissed.

2. Brief facts necessary for the adjudication of the present petition are as under:

Respondent No. 1 herein has filed a suit against the present petitioner as

well as proforma respondent No. 2, which is pending adjudication in the Court of learned Civil Judge,

Court No.-II, Una. For the purpose of placing on record his written statement, the petitioner herein

1 Whether the reporters of the local papers may be allowed to see the Judgment?



filed alongwith the written statement an application under Section 151 of the Code of Civil Procedure
praying for permission to file the written statement.

3. The application was opposed by the plaintiff before the learned Court below,
inter alia, on the ground that the service stood effected upon defendant No. 1, i.e., the present
petitioner on 10.05.2018, whereas the application stood filed by him on 11.10.2018, which was not
within the stipulated mandatory provisions as per the requirement of Order 8, Rule 1 of the Code of
Civil Procedure. It was further the stand taken by the plaintiff in the reply filed to the application that
the contention of the applicant in the application that the written statement was within the stipulated
period of 90 days, was incorrect.

4. Vide impugned order, the application so filed by the present petitioner has
been dismissed. While dismissing the application, it has been held by the learned Trial Court that the
applicant claimed that he wanted to file the written statement within the stipulated period of 90 days,
however, perusal of summons which stood served upon him demonstrated that he was duly served
on 11.05.2018 and thereafter, he had put in appearance before the Court for the first time on
27.08.2018 through Counsel. On 11.10.2018, the application stood filed and it was not clear as to
from which date, the applicant was counting the period of limitation. Learned Trial Court further held
that the application stood filed two months later and, that too, with the prayer that the applicant
intended to file the written statement within the stipulated period, whereas no prayer whatsoever for
extension of time or for condonation of delay stood made in the application. On these grounds,
learned Trial Court held that the application was not maintainable and accordingly, the same stood
dismissed by the learned Trial Court.

5. Feeling aggrieved, the petitioner has filed this petition.

6. Learned Senior Counsel for the petitioner has argued that the order passed
by the learned Trial Court is not legally sustainable as the Court has failed to appreciate that as from
the date when the petitioner appeared before the Court, i.e., the date which was fixed by the learned
Trial Court for the appearance of parties, the application was filed within the statutory period. He
further submitted that even otherwise, a hyper technical approach was adopted by the learned Trial
Court without appreciating that it is always in the interest of justice in case an endeavour is made to
decide the case on merit. On these basis, he submitted that the order passed by the learned Trial
Court be set aside and the written statement which stood appended by the applicant alongwith the
application filed under Section 151 of the Code of Civil Procedure be ordered to be taken on record.

7. Learned counsel for the contesting respondent has argued that there is no
infirmity in the order which has been passed by the learned Trial Court, because as from the date
when the summons stood served upon the present petitioner, it was incumbent upon him to have had
filed the written statement within the statutory period. He further argued that the application which
stood filed under Section 151 of the Code of Civil Procedure was cryptic and vague. Nothing was
mentioned in the application as to why the written statement could not be filed by the petitioner
within the prescribed period. He further argued that the observations contained in the impugned
order, as have been made by the learned Court below that there was no request made for extension of
time were clearly borne out from the contents of the application, as it was not the case of the
applicant in the application that for some bonafide reason he was not able to file the written
statement in time, therefore, reasonable extension be granted. Learned counsel for respondent No. 1
has also relied upon para Nos. 20 and 21 of the judgment passed by the Hon’ble Supreme Court in
Desh Raj Vs. Balkishan (D) through proposed LR Ms. Rohini, 2020 (1) Supreme 409, in which
Hon’ble Supreme Court has held as under:

“20. Routine condonation and cavalier attitudes towards
the process of law affects the administration of justice. It affects
docket management of Courts and causes avoidable delays, cost
escalations and chaos. The effect of this is borne not only by the
litigants, but also commerce in the country and the public-in-general
who spend decades mired in technical processes.

21. It is obvious from the record that nothing prevented
the appellant from filing the written statement through counsel or in
person. He has, thus, failed to give any cogent reason for the delay
and is unable to satisfy due diligence on his part though he is right in
his submission that the High Court erroneously relied upon the ratio
of Oku Tech (supra).”

8. I have heard learned counsel for the parties and have also gone through the
documents appended with the petition.



9. What has has happened in this case is that the notice stood served upon the
present petitioner in the Civil Suit on 11.05.2018 informing him that the matter was listed for his
appearance before the learned Trial Court on 27.08.2018. On the said date, the petitioner appeared
before the learned Court below through counsel and a Memo of Appearance was also filed by learned
counsel on behalf of the petitioner. On 27.08.2018, learned Trial Court passed the following order:

“Be listed for filing POA and filing WS on 01.11.2018 subject
to limitation provided in CPC.”

10. In compliance to said order, when the petitioner filed his written statement
before the learned Trial Court, he also filed an application under Section 151 of the Code of Civil
Procedure, copy of which stands appended with the present petition as Annexure P-4, praying for
permission to file the written statement within the stipulated period of 90 days. Here it is not the case
where despite reasonable opportunities, the petitioner failed to file the written statement and then
moved an application under Section 151 of the Code of Civil Procedure for extension of time to do so.
What has happened is that in compliance to order dated 27.08.2018, vide which learned Trial Court
ordered listing of the case for the purpose of filing the Power of Attorney as well as written statement
on 01.11.2018, subject to limitation provided in the Code of Civil Procedure, petitioner herein filed his
written statement and as a matter of abundant precaution also moved an application under Section
151 of the Code of Civil Procedure for permission to file the same within the stipulated period of 90
days. It is apparent that the reference of 90 days in the application was on account of the notion in
the mind of the petitioner that it was from 27.08.2018 that the period of 90 days was to be counted.

11. Be that as it may, it is a matter of record that the petitioner was served in the
Civil Suit only on 11.05.2018 and the application alongwith written statement was filed before the
learned Trial Court on 11.10.2018. Admittedly, the written statement was not filed within the period
of 90 days as from the date of service of the present petitioner, yet the same was filed by him before
the learned Trial Court before the date for which the matter was ordered to be listed by it after the
petitioner put in appearance before it on 27.08.2018. Incidentally, on 27.08.2018, learned Trial Court
posted the matter for 01.11.2018 for the purpose of filing the written statement, subject to limitation
provided in the Code of Civil Procedure, whereas the period of three months as from the date of
service was over even as on that date itself. The delay in filing the written statement, in the facts of
the present case, was not all that inordinate and the plaintiff could have been duly compensated by
the learned Trial Court by allowing the written statement to be taken on record, subject to payment of
cost by the petitioner. However, learned Trial Court rather than doing this, adopted a hyper-technical
approach and went on to dismiss the application, which was filed under Section 151 of the Code of
Civil Procedure by the petitioner herein alongwith the written statement, with the prayer to submit
the written statement. As limitation is to be counted from the date summons stood served upon the
defendants, the written statement was not filed within 90 days, yet in the peculiar facts of this case,
the order vide which the application which was filed under Section 151 of the Code of Civil Procedure
stands dismissed and the written statement has not been taken on record, inter alia, on the ground
that there was no request made in the application for extension of time, is not sustainable in law.
This I say for the reason that as I have already mentioned above, learned Court below erred in not
appreciating that in what context the application stood filed by the applicant. Further, even if there
was no request made expressly and explicitly in the application for extension of time in filing the
written statement, yet the Court could have and should have had exercised discretion vested it it
under Section 151 of the Code of Civil Procedure to do the needful. In the alternative, the Court could
have had called upon the applicant to move an appropriate application under Section 148 of the Code
of Civil Procedure.. The Court bows to the observations which have been made by the Hon’ble
Supreme Court in the judgment which has been relied upon by the learned counsel for the
respondent, however, in the facts of this case, it cannot be said that there was inordinate delay on the
part of defendant No. 1 in filing the written statement. This Court reiterates that it is the duty of the
Court to make an endeavour that the matters should be decided on merit. The procedures are there
to facilitate the enhancement of cause of justice and not to throttle the same. Yes, there is merit in
the contention which has been so made by learned counsel for the respondent that the application
filed under Section 151 of the Code of Civil Procedure for permission to file the written statement was
cryptic, but then it is common knowledge as to how these applications are prepared before the
learned Courts below and it would be naive on the part of this Court to believe that the application
was drafted strictly in terms of the instructions imparted to learned counsel by the present petitioner.
In the peculiar facts of this case, it is reiterated that it cannot be said that there was any inordinate
delay in filing the written statement. Learned Court below should have had adopted an approach to
advance the cause of justice by ordering the placing of written statement on record and plaintiff could
have been compensated by levying cost upon the defendant No. 1. By not doing this and by
dismissing the application filed under Section 151 of the Code of Civil Procedure by the petitioner
herein, indeed, grave injustice has been caused to the present petitioner, by way of passing the
impugned order, which is not sustainable in law.



12. In view of the observations made hereinabove, the petition is allowed. Order
dated dated 27.11.2019, passed by the Court of learned Civil Judge, Court No.-II, Una, H.P. in CMA
No. 2474 of 2019 filed in Civil Suit No. 27/2018 is set aside and it is ordered that the written
statement which has been filed by the present petitioner, shall be taken on record, subject to
payment of cost of Rs.10,000/- by the petitioner to respondent No. 1/plaintiff. It is clarified that in
case by the next date of hearing, which is fixed before the learned Trial Court, cost is not paid by the
petitioner to respondent No. 1, i.e., the plaintiff before the learned Trial Court, then the order passed
by the learned Trial Court shall automatically revive. It is further ordered that the cost shall be paid
by the petitioner to respondent No. 1 by way of a Bank Draft, which shall be drawn in the name of the
plaintiff and the learned Trial court is directed that the payment of cost in no other mode shall be
accepted by it to be a proof of cost having been paid.

Petition stands disposed of in above terms, so also pending miscellaneous
applications, if any.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

1. CWPOA No. 231 of 2019

Sh. Amar Nath and others ....Petitioners.
Vs.

State of Himachal Pradesh and others .. Respondents.

2. CWPOA No. 237 of 2019

Sh. Jeet Ram and others ....Petitioners.
Vs.

State of Himachal Pradesh and others ....Respondents.

CWPOA No. 231 of 2019 a/w CWPOA No. 237 of 2019
Reserved on: 25.06.2020
Date of Decision: 15.07.2020

Demobilized Armed Forces Personnel (Reservation of Vacancies in the Himachal Pradesh
State Non-Technical Services) Rules, 1972 — Rule 5(1)- Held, ex-serviceman irrespective of the
fact whether he has joined the Armed Forces during emergency or not, is entitled for grant of
benefit of approved military service towards fixation of pay. (Para 15)

Whether approved for reporting?? Yes.

For the petitioner(s): M/s Onkar Jairath & Shubham Sood,
Advocates.
For the respondents: M/s Somesh Raj, Dinesh Thakur & Sanjeev Sood,
Additional Advocate Generals, with Ms. Divya Sood,

Deputy  Advocate General.

Ajay Mohan Goel, Judge:

As common issues of fact and law are involved in both these petitions, they
are being disposed of by a common judgment.

2. Petitioners in these two petitions are Ex-servicemen. After being released
from the Armed Forces, they joined the civil employment and are presently engaged as Lecturers,
Trained Graduate Teachers, Art and Craft Teachers and Language Teachers respectively in the
Department of Education. The details of the posts being held by them as well as their initial dates
of appointment on contract basis and thereafter regularization are as under:

2 Whether the reporters of the local papers may be allowed to see the Judgment?



CWPOA No. 231 of 2019

Sr.No. Name of petitioner Post Date of Date of
appointment on |regularization
contract basis

1. Sh. Amar Nah, S/o Sh. Art & Craft Teacher 28.01.2014 02.06.2017

Bidhu Ram
2. Sh. Manoj Kumar, S/o Language Teacher 20.09.2013 29.05.2017
Late Sh. Purshottam
Singh
3. Sh. Satish Chand Language Teacher 15.12.2011 15.05.2017
CWPOA No. 237 of 2019
Sr.No. Name of petitioner Post Date of Date of
appointment on |regularization
contract basis
1. Sh. Jeet Ram, S/o Sh. TGT (Arts) 20.12.2008 23.06.2015
Bidhu Ram

2. Sh. Dinesh Kumar, S/o TGT(Arts) 03.09.2014 02.06.2017
Sh. Kishori Lal

3. Sh. Anil Kumar, S/o Sh. |TGT (Arts) 22.09.2012 02.06.2017
Sunit Chand

4. Sh. Meen Chand, S/o Sh. |TGT(Arts) 03.03.2014 02.06.2017
Chuni Lal

S. Sh. Udai Singh, S/o Sh. Lecturer (School 21.08.2012 18.05.2017
Uttam Singh Dhadwal Cadre) (English)

6. Sh. Kewal Singh, S/o Sh. |Lecturer (School 03.08.2012 18.05.2017
Surjan Ram Cadre) (Political

Science)

7. Sh. Jasbir Singh Katoch, |TGT (Arts) 27.12.2008 23.06.2015
S/o Sh. Randhir Singh
Katoch

8. Sh. Parveen Kumar, S/o |TGT (Arts) 18.03.2014 01.06.2017
Sh. Rikhi Ram

9. Sh. Rajesh Guleria, S/o TGT (Arts) 25.09.2012 01.06.2017
Sh. Kamer Chand Guleria

10. Sh. Baldev Singh, S/o Sh. |TGT (Arts) 26.12.2008 23.06.2015
Ravan

11. Sh. Krishan Dev, S/o Sh. |TGT (Arts) 22.03.2010 22.06.2015
Inder Pal

12. Sh. Manjeet Singh, S/o TGT(Arts) 22.03.2014 02.06.2017

Sh. Rajmal
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13. Sh. Surender Kumar, S/o |TGT(Arts) 07.01.2009 22.06.2015
Sh. Kishore Chand

14. Sh. Karnail Singh, S/o TGT (Arts) 03.01.2009 22.06.2015
Sh. Nathu Ram

15. Sh. Parveen Singh, S/o TGT (Arts) 15.03.2014 02.06.2017
Sh. Faquir Singh

16. Sh. Swarn Kumar, S/o TGT (Arts) 10.03.2014 21.05.2017
Sh. Salig Ram

17. Sh. Satish Kumar, S/o TGT (Arts) 08.10.2012 02.06.2015
Sh. Nidhi Ram

18. Sh. Ashok Kumar, S/o TGT(Arts) 24.09.2012 06.06.2017
Late Sh. Gian Chand

19. Sh. Kamlesh Kumar, S/o |TGT(Arts) 10.03.2012 01.06.2017
Sh. Vidya Sagar

20. Sh. Som Dutt, S/o Sh. TGT (Arts) 06.03.2009 23.06.2015
Dhani Ram

21. Sh. Paramjit Thakur, S/o |TGT (Arts) 26.09.2012 02.06.2017
Sh. Godham Ram

22. Sh. Sarwan Kumar, S/o |TGT (Arts) 20.12.2008 23.06.2015
Sh. Moti Ram

23. Sh. Ramesh Kumar, S/o |TGT (Arts) 20.12.2008 23.06.2015
Sh. Dharam Singh

24. Sh. Varjeet Mankotia, S/o |TGT (Arts) 20.12.2008 23.06.2015
Sh. Milap Singh Mankotia

25. Sh. Vikas Sood, S/o Sh. |TGT (Arts) 21.09.2012 02.06.2017
Hem Raj

26. Sh. Ram Pal, S/o Sh. TGT (Arts) 20.12.2008 23.06.2015
Mansha Ram

27. Sh. Manoj Kumar, S/o TGT (Arts) 17.09.2012 01.06.2017
Sh. Ram Dass

3. Facts necessary for the adjudication of these petitions are as under:

In the State of Himachal Pradesh, there are invogue the Demobilized
Armed Forces Personnel (Reservation of Vacancies in the Himachal Pradesh State Non-Technical
Services) Rules, 1972 (hereinafter referred to as ‘the 1972 Rules’). Rule 5(1) of the abovementioned
Rules provided as under:

“5. Seniority and Pay: (1) Only the period of approved military
service rendered after attaining the minimum age prescribed for
appointment to the service concerned by the candidates appointed
against reserved vacancies under the relevant Rules, shall count
towards fixation of pay and seniority in that service. (This benefit
shall however be allowed at the time of first civil employment only
and it shall not be admissible in subsequent appointments of ex-
servicemen who are already employed under State/Central Gout.
against reserved posts).”
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4. The constitutionality of these Rules was assailed before this Court by way
of CWP No. 488 of 2001, titled as Shri V.K. Behal and others Vs. State of H.P. and others, which was
allowed by the Hon’ble Division Bench of this Court vide judgment dated 29.12.2008 in the
following terms:

“In view of the above discussion, the writ petition is allowed. The
provision of Rule 5(1) of the Rules are read down and they are held
to be unconstitutional in so far as they give benefit of counting the
past army service towards seniority in civil employment in case of
ex-servicemen who have not joined the Armed Forces during the
period of emergency. It is also held that the benefit of such service
cannot be given from a date prior to the date when the ex-
serviceman attains the minimum educational eligibility criteria
prescribed in the rules. Consequently, the seniority list Annexure P-3
is held to be illegal and is accordingly quashed and the respondents
are directed to re-frame the same in accordance with the directions
issued hereinabove. There shall be no order as to costs.”

5. Said judgment was assailed before the Hon’ble Supreme Court by way of
Civil Appeal No. 011060 of 2017, titled as R.K. Barwal and others Vs. The State of Himachal
Pradesh and others. Hon’ble Supreme Court vide judgment dated 25th August, 2017, dismissed the
appeal by upholding the judgment passed by the Hon’ble Division Bench of this Court.

6. The effect of the judgment passed by this Court was that Rule 5(1) of the
1972 Rules (supra) was held to be unconstitutional, as far as it provided for granting the benefit of
counting the benefit of past military service towards seniority in civil employment in case of ex-
servicemen, who had not joined the Armed Forces during the period of emergency was concerned.

7. Incidentally, Rule 5(1) of the 1972 Rules, in addition to giving benefit of
counting the past Army service towards seniority in civil employment, also conferred the benefit of
counting the said period in the matter of fixation of pay. As far as the conferment of benefit of
fixation of pay by counting past military service is concerned, the same was neither discussed nor
touched by the Hon’ble Division Bench of this Court in Sh. V.K. Behal’s case (supra).

8. Another Hon’ble Division Bench of this Court in CWP No. 4654 of 2013,
titled as Avtar Singh Dyal Vs. H.P. State Electricity Board Ltd. and CWP No. 4708 of 2013, titled as
Salinder Singh Vs. H.P. State Electricity Board Ltd. & Ors. reiterated that the Ex-servicemen were
entitled for the grant of benefit of approved military service towards fixation of pay. Relevant
portion of said judgment is quoted hereinbelow:

“...Rule 5(1) of the Demobilized Armed Forces Personnel
(Reservation of vacancies in the Himachal Pradesh State Non-
Technical Services) Rules, 1972, reads thus: “

(1) Only the period of approved military service
rendered after attaining the minimum age prescribed for
appointment to the service concerned by the candidates appointed
against reserved vacancies under the relevant rules, shall count
towards fixation of pay and seniority in that service. This benefit
shall however be allowed at the time of first civil employment only
and it shall not be admissible in subsequent appointments of ex-
servicemen who are already employed under the State/Central
Gout. against reserved posts.”

8. In case the aforesaid rule is minutely analyzed, it
would be seen that it comprises of two parts, 1st pertains to
counting of service for the purpose of fixation of pay and 2nd
pertains to counting of service for the purpose of seniority.

9. The question therefore, required to be determined
is as to whether this court while deciding V. K. Behal’s case
(supra) declined all the benefits provided under Rule 5(1) (supra)
to those exservicemen, who admittedly had joined the Armed
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Forces as a career. In our humble and considered opinion the
court has only adjudicated upon the benefit of counting of past
army service towards seniority in civil employment and has not
adjudicated upon the conferment of benefit of past army service
in so far it pertains to fixation of pay. In fact this claim was
neither agitated by the petitioners therein nor adjudicated upon
by this court. Rather what appears from the perusal of judgment
is that even the petitioners therein had no objection in case
financial benefit like fixation of pay was granted to the ex-
servicemen, as would be clear from para-3 of report, which reads
as follows:-

“3. The main contention raised on behalf of the
petitioners by Sh.Dalip Sharma is that the Rules are
unconstitutional because they give benefit of even those ex-
servicemen who had not joined service in the armed forces
during the period of emergency. According to the petitioners, the
persons who join the armed forces when the situation in the
Country is normal do not do anything extra-ordinary and they
join the armed forces like any other career and therefore, there is
no rationale for giving them benefit of the service rendered by
them in the armed forces for the purposes of pay and seniority.
Sh. Dalip Sharma, learned counsel for the petitioners had urged
that he is not in any manner arguing that the ex-servicemen do
not form a separate class. He submits that to satisfy the tests of
Article 14 not only should the classification be justified but there
should be a reasonable nexus with the object sought to be
achieved. It is his submission that if the object is to rehabilitate
the ex-serviceman this object is served by providing
reservations to them. However, according to him, there is no
justification in granting them the benefit of seniority by adding
the period of service rendered by them in the Army. He submits
that once the persons are recruited from various sources and
become members of one service no further distinction can be
made between them on the ground of the past service rendered
in a totally unrelated employment. In the alternative he submits
that the benefit, if any, should be restricted to grant of financial
benefits like fixation of pay only and the rights of other
individuals who joined service much before the ex-servicemen
cannot be jeopardized by giving the ex-servicemen benefit of
adding the service rendered by them in the armed forces for
reckoning their seniority. According to him, the case of ex-
servicemen who joined armed forces during the period of
emergency when the Nation was facing foreign aggression or
when the sovereignty and integrity of the Country was at stake,
stands on a completely different footing and the exservicemen
who joined during emergency have to be treated as a different
class. The benefit given to such ex-servicemen who joined during
emergency cannot be extended to the person who joined service
during normalcy. In the alternative it is urged that even if the
Rule is held to be valid the deemed date of appointment cannot
be from a date prior to such persons acquiring the minimum
educational eligibility criteria prescribed in the Rules.”

10. Notably even this court did not find any illegality
in so far as the pay of ex-servicemen was protected, as would be
clear from the following observations:-

“10. There may exist an intelligible criteria for
providing reservation to ex-servicemen. The object is also
reasonable i.e.. to rehabilitate the ex-servicemen but this object
can be achieved by providing reservations to them. Nobody is
against such reservation. Their pay can also be protected. The
problem arises when there is a conflict between persons from
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the civil society who have joined service much earlier than the
ex-servicemen but then they are placed lower when the ex-
servicemen who are given benefit of their past service
regardless of the fact whether they have joined during
emergency or not.”

11. Once this is the position, the respondents cannot
under pretext of judgment in V.K.Behal’s case (supra), being
sub-judice before the Hon’ble Supreme Court, deny to the
petitioners the benefit of approved military service for counting
the same towards fixation of pay.

12. In so far as the question of counting the same
towards the seniority is concerned, the same shall essentially
have to abide by the decision of the apex court in V.K.Behal’s
case. In the event of the Hon’ble Supreme Court ultimately
deciding in favour of the exservicemen, then needless to say
that the same benefit shall also have to be extended to the
petitioners.

13. With these observations, the petitions are partly
allowed. The respondents are directed to grant the benefit of
approved military service towards fixation of pay after
considering their cases against the vacancies of ex-servicemen,
which have arisen in the year 2012.”

9. As already stands mentioned hereinabove, the judgment passed by the
Hon’ble Division Bench of this Court in V.K. Behal’s case has been upheld by the Hon’ble Supreme
Court.

10. The grievance of the petitioners before this Court is that the benefit of
approved military service is not being given to them towards fixation of their pay by the State on the
pretext of Communications Annexure A-5 and A-6 appended with the petition.

11. I have heard learned counsel for the parties and have also gone through the
relevant record of the case.

12. Annexure A-5 is the Notification issued by the Department of Personnel,
Government of Himachal Pradesh dated 29th January, 2018, vide which, Sub-rule(1) of Rule 5 of the
1972 Rules has been amended in the following terms:

“...Amendment of rule 5. 2. For sub-rule(1) of the
rule 5 of the Demobilized Armed Forces Personnel (Reservation of
Vacancies in the Himachal State Non-Technical Services) Rules, 1972,
for the existing provisions of Sub rule (1), the following shall be
substituted, namely:-

“Only the period of approved military service rendered
after attaining the minimum age and qualification prescribed for
appointment to the service concerned, by the candidate(s) appointed
against reserved vacancy under the relevant rules, shall count
towards fixation of pay in that service at the time of first civil
appointment against reserved vacancy. This benefit shall not be
admissible in subsequent appointment(s) of Ex-Servicemen who are
already employed under the State/Central Government against
reserved post(s):

Provided that such fixation of pay will be in
accordance with the instructions issued by the Finance Department
from time to time.”

13. As far as Annexure A-6 is concerned, the same is a Communication dated
30th January, 2018 issued by the Chief Secretary, Government of Himachal Pradesh to all the
Administrative Secretaries of the Government of Himachal Pradesh as well as other functionaries
mentioned therein to the effect that in terms of the judgment of this Court in V.K. Behal’s case, as
upheld by the Hon’ble Supreme Court, the benefits of seniority extended under the provisions of the
1972 Rules and Ex-servicemen (Reservation of Vacancies in the Himachal Pradesh Technical Services)
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Rules, 1985, are to be reviewed and seniority lists in all cadres are to be re-framed accordingly
showing position as on 29.12.2008, when this Court had read down and declared the Rule 5(1) of the
1972 Rules as unconstitutional, in so far as it gives benefit of counting of past Army service towards
seniority in civil employment in case of Ex-servicemen, who have not joined the Armed Forces during
the period of emergency. This communication further provides as under:

....... However, the Ex-Servicemen appointed against
the vacancies reserved for Ex-Servicemen in civil employment shall be
entitled to avail the benefit of fixation of pay from a date when the Ex-
Servicemen attain minimum age and educational qualification
eligibility criteria prescribed in the rules. The fixation of pay will be in
accordance with the instructions issued by the Finance Department
from time to time. The above referred instructions dated 17.05.2013
are rescinded accordingly.”

14. Coming to the facts of these petitions, the petitioners herein have reconciled
with the fact that the benefit of approved military service cannot be given to them for the purpose of
seniority in the course of their civil employment. They are only praying for grant of benefit of their
approved military service for the purpose of fixation of their pay.

15. In my considered view, the act of the respondent-State of not giving benefit of
approved military service towards fixation of pay to the petitioners is arbitrary and not sustainable in
law. This right stands conferred upon the petitioners by virtue of provisions of Sub-rule (1) of Rule 5
of the 1972 Rules. This right still exists in the Rules in issue. Though Hon’ble Division Bench of this
Court in V.K. Behal’s case (supra) has held the grant of benefit of approved military service towards
fixation of seniority in the case of Ex-servicemen, who did not join Armed Forces in emergency to be
unconstitutional, but the Hon’ble Division Bench did not comment upon that part of Sub-rule (1) of
Rule-5, which dealt with the grant benefit of approved military service towards fixation of pay. Not
only this, the right of an Ex-serviceman to be entitled to the benefit of approved military service
towards fixation of pay has been upheld by the Hon’ble Division Bench of this Court in Avtar Singh
Dayal’s case (supra), meaning thereby that this issue is no more res integra that in terms of Sub-rule
(1) of Rule-5 of the 1972 Rules, an Ex-serviceman, irrespective of the fact whether he has joined the
Armed Forces during emergency or not, is entitled for the grant of benefit of approved military service
towards fixation of pay.

16. Coming to Annexures A-5 and A-6 appended with the present petition, a
perusal of the same demonstrates that the amendment which has been carried in Sub-rule (1) of Rule
S vide Annexure A-5, does not at all affects the rights of the present petitioners to claim the benefit of
approved military service towards fixation of pay. In fact, what the Government of Himachal Pradesh
has done by issuing Notification dated 29t January, 2018, is this that Sub-rule (1) of Rule 5 of the
1972 Rules has now been brought in harmony with the judgment of the Hon’ble Division Bench of
this Court in V.K. Behal’s case (supra). The provision of grant of benefit of approved military service
for fixation of pay was there in the unamended 1972 Rules and the same has not been altered even
by the amendment which has been carried out. This Court reiterates that Notification dated 29tk
January, 2018 does not adversely affects the right of the petitioners for the grant of benefit of
approved military service towards fixation of pay. Similarly, Annexure A-6 also nowhere creates any
impediment towards the said right of the petitioners.

17. During the course of hearing, an argument was advanced by the learned
Additional Advocate General to the effect that the petitioners shall be entitled to the grant of benefit of
approved military service towards fixation of their pay prospectively from 29th January, 2018
onwards. In my considered view, the contention so raised on behalf of the State by the learned
Additional Advocate General is worth rejection. The service conditions of Ex-serviceman, who joined
civil employment are, inter alia, determined by the provisions of 1972 Rules. The Rule position as it
existed at the time when the petitioners joined their service was that they were entitled to the grant of
benefit of approved military service towards fixation of pay. It is not as if this right has been conferred
upon them only by way of amendment, which has been incorporated vide Annexure A-5. In this view
of the matter, there is no merit in the contention of the State that the petitioners are entitled for the
relief prospectively.

18. Accordingly, these writ petitions are allowed and the respondents are
directed to grant the benefit of approved military service towards fixation of pay in favour of the
petitioners as from the date of their joining civil employment. It is ordered that actual benefit shall be
conferred upon the petitioners. In case entire emoluments are being paid to them within a period of
90 days from today, the State shall not be liable to pay any interest on the amount, as may be due to
the petitioners, but in the event the emoluments not being paid within a period of 90 days from today,
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the State shall also pay simple interest @6% per annum on the due amount to each of the petitioner,
as from the date of judgment.

Petitions stand disposed of in above terms, so also pending miscellaneous
applications, if any.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.
Varsha Gangta ....Petitioner.
Vs.

Himachal Pradesh Public Service Commission and another ... Respondents.

CWP No.: 2870 of 2019
Reserved on: 30.06.2020
Date of Decision: 06.07.2020

Constitution of India, 1950- Articles 14 & 226- Selection to posts of Scientific Officers with H.P.
State Pollution Control Board- Challenge to syllabus prescribed for written examination by the H.P.
Public Service Commission (Commission)- Held, as per R&P Rules, direct recruitment to the posts
was to be made on basis of viva-voce test or if Commission or other Recruiting Authority considered
it necessary by way of written examination etc.- The standard of test and its syllabus was to be
prescribed by the Commission- No other candidate objected to standard or syllabus prescribed for
the post except the petitioner- She sent representation against syllabus at extremely belated stage-
Standard and syllabus of the test was not out of context vis-a-vis essential qualifications
prescribed- Examination was not out of syllabus — No allegations of malafides are raised in petition-
Act of respondents cannot be upset simply because candidate feels that syllabus was purportedly
loaded towards a particular stream- Petition dismissed. (Para 13 to 18 & 25)

Cases referred:

Union of India and another Vs. Talwinder Singh (2012) 5 Supreme Court Cases 480;

Prabhu Dayal Sesma Vs. Rajasthan Public Service Commission (1991) 2 RLW 93;

Secretary and Curator, Victoria Memorial Hall Vs. Howrah Ganatantrik Nagrik Samity and others
(2010) 3 Supreme Court Cases 732;

Whether approved for reporting?3 Yes.

For the petitioner: Mr. Sanjeev Bhushan, Senior Advocate,
with Mr. Rakesh Thakur, Advocate.

For the respondents: Mr. Vikrant Thakur, Advocate, for respondent No. 1.

Mr. Maan Singh, Advocate, for respondent No. 2.

Ajay Mohan Goel, Judge (Oral):

By way of this writ petition, the petitioner has prayed for the following reliefs:

“i) That appropriate writ order or direction may very kindly
be issued directing the respondent to amend the syllabus by providing
equal opportunities to all the three streams which are eligible for the post
i.e., Scientific Officer in H.P. State Pollution Control Board under the
Department of Environment Science and Technology, by providing equal
marks for the written screening test for Chemistry, Environment Science
and Microbiology, in the interest of law and justice.

(ii) Entire record pertaining to the case may very kindly be
summoned from the respondent.

3 Whether the reporters of the local papers may be allowed to see the Judgment?
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(iii) Any other order which this Hon’ble Court deems fit in the
facts and circumstances of the case may very kindly be also passed in
favour of the petitioner.”

2. Brief facts necessary for the adjudication of present petition are as under:-

Vide Advertisement No. 3/2019, dated 21st February, 2019 (Annexure P-1),
respondent No. 1 invited applications from eligible candidates for filling up various posts in different
Departments of Himachal Pradesh Government. This included the post of Scientific Officer, Class-I
(Contract Basis) in Himachal Pradesh State Pollution Control Board under the Department of
Environment Science and Technology. As per Advertisement, the candidate was to possess requisite
essential qualification prescribed for the post for which he/she intended to apply as on closing date,
i.e., 13th March, 2019 for submission of Online Recruitment Applications on the Website of
respondent No. 1. The number of posts of Scientific Officer, Class-1, which were advertised vide
Advertisement (Annexure A-1) were four and these were all un-reserved posts. The posts were
advertised in the Pay Band of Rs.10,300-34800/-+Rs.5400/- Grade Pay. The essential qualification
for the post in issue was as under:

“la) Essential Qualification:

Ist Class M.Sc. Degree in Chemistry/Environmental
Science/ Micro-Biology with a Bachelor’s Degree in Basic Science from a
recognized university/institution as a regular student or Bachelor
Degree in Chemical Engineering or Bio-Chemical Engineering.

(b) Desirable Qualification: Knowledge of
customs/manners and dialects of Himachal Pradesh and suitability for
appointment in the peculiar conditions, prevailing in Himachal Pradesh.”

As per the petitioner, as she was eligible for the post in issue, she applied for the same. According to
her, neither in the Recruitment and Promotion Rules for the post in issue, which stand appended
with the petition as Annexure P-2 nor in the Advertisement there was any mention with respect to the
pattern and syllabus for the written screening test. In this background, the petitioner first made
inquiries from the employer, but she was referred to respondent No. 1 and accordingly, she kept on
making inquiries as to what would be the syllabus of the written screening test from respondent No.
1. According to her, right from the month of March, 2019 onwards, she was intimated by respondent
No. 1 that they were consulting with Himachal Pradesh State Pollution Control Board and it is the
employer, who would finalize the syllabus and thereafter, the same would be made known to the
eligible candidates. However, as per the petitioner, no intimation with respect to the syllabus was
given up to the month of June, 2019 and thereafter, she stopped making inquiries in this regard.
According to her, respondent No. 1 uploaded the syllabus for the post in issue on its Website
somewhere either in the end of the month of June, 2019 or in the month of July, 2019, which came
to the notice of the petitioner in the month of August, 2019. After perusing the syllabus, which stands
appended with the petition as Annexure P-3, she found that the screening test was to be of 100
marks, out of which, there were to be multiple choice questions of 80 marks, for which syllabus was
given. Besides this, 10 questions were to be about General Knowledge of Himachal Pradesh and 10
questions were to be about National/International affairs. Petitioner was astonished and surprised to
see that the syllabus of 80 marks predominantly consisted of Chemistry Stream, despite the fact that
persons who were possessing 1st Division in M.Sc. Environment Science/Microbiology were eligible for
the post in issue. According to the petitioner, the syllabus settled for the purpose of Screening Test
from Chemistry stream, was to benefit the candidates who had done M.Sc. in Chemistry, whereas
according to her, the syllabus should have been equal from all the three streams, i.e., Chemistry,
Environment Science and Microbiology. She made a representation to the respondents on 27th
September, 2019 (Annexure P-4), but without paying any heed to her representation, the respondents
declared the date of Screening Test vide Press Note dated 1st October, 2019 to be held on 18th
October, 2019, which thereafter vide Press Note dated 4th October, 2019 (Annexure P-6) was preponed
to 16th October, 2019. Again a reminder was sent by the petitioner with regard to the discrepancy in
the syllabus vide Annexure P-7 on 11th October, 2019, but the same was ignored by the respondents
leaving the petitioner with no choice but to approach the Court.

3. Petitioner challenges the syllabus so prescribed by the respondents, inter
alia, on the ground that the same was violative of settled norms of service jurisprudence, as once
persons having 1st Division in M.Sc. Chemistry/Environment Science and Microbiology were eligible
for appointment against the post in question, then the syllabus should have been proportionate and
equal for all the streams, so that none of the stream was unduly benefited. The act of the
respondents of not doing so was thus bad in law. Further as per the petitioner, initially respondent
No. 1 was asking respondent No. 2 to prescribe the syllabus, but as respondent No. 2 declined to do



17

so, respondent No. 1 itself prepared and prescribed the same, which led to the discrepancy in the
syllabus, which as per the petitioner was bad and therefore, there was a need to redraw the Syllabus.
Further as per the petitioner, the syllabus, as settled, benefited the candidates from Chemistry
background and discriminated the candidates from Environment Science and Microbiology
background and, therefore also, the act of the respondents was bad as fair and equal treatment was
not given to all in the matter of employment. It is on these grounds that act of the respondents stands
assailed in this petition.

4. Replies to the petition stand filed by the respondents. Respondent No. 2 in its
reply has taken the stand that requisition to fill up four posts of Scientific Officers with respondent
No. 2 was sent to respondent No. 1 and said respondent advertised the posts in issue alongwith other
posts vide Advertisement No. 3/2019 (supra). Respondent No. 2 has further mentioned in its reply
that the syllabus for conducting the Screening Test for recruitment to the post in issue was finalized
by respondent No. 1 in terms of Column No. 15 of the Recruitment and Promotion Rules, which
provides that selection for appointment to the post in case of direct recruitment shall be made on the
basis of Viva-Voce test or if the Himachal Pradesh Public Service Commission or other recruiting
authority considers necessary or expedient, by written test or practical test, the standard/syllabus
etc. of which will be determined by the Commission or the other recruiting authority, as the case may
be. As per respondent No. 2, the syllabus for selection process of post in issue was finalized by
respondent No. 1 in consultation with the subject matter experts. It is further the stand of said
respondent that a meeting to finalize the syllabus for recruitment to the post of Scientific Officer and
Junior Scientific Officer was convened by respondent No. 1 on 12.04.2019, wherein, representative of
respondent No. 2 was also present. As essential qualification for the post contained multiple
disciplines, therefore, the Commission consulted the subject matter experts to finalize the syllabus
and the syllabus was finalized and published by the Himachal Pradesh Public Service Commission on
its Website. Said respondent has appended with its reply the minutes of the meeting held on
12.04.2019, inter alia, for the post of Scientific Officer, Class-1 as Annexure R2/2. It further stands
mentioned in the reply that respondent No. 1 finalized and published the syllabus for the post of
Scientific Officer, whereas, recruitment to the post of Senior Scientific Officer, which post was also
advertised by the Public Service Commission vide same Advertisement, was withdrawn on
administrative grounds.

5. No rejoinder has been filed by the petitioner to the reply filed by respondent
No. 2.
6. In its reply filed by respondent No. 1 to the writ petition, the Commission

denied the allegations of the petitioner. The mode and manner in which the syllabus stood prescribed
stands mentioned in para Nos. 4 and 5 of the preliminary submissions, which are reproduced
hereinbelow:

“5. That it is amply clear that the essential qualification(s)
for the post of Scientific Officer is diverse. Therefore, it wasn’t feasible to
prescribe syllabus from amongst all E.Q. for the said post. Separate
syllabi for M.Sc. Degree holders in Chemistry/Environment
Science/ Microbiology would have been disadvantageous to candidates.
As the expert committee was of th opinion that the candidate of one
stream will be completely unfamiliar to Masters’ level syllabus of other
steam, whereas at the Graduation level, candidates of all streams have
read the common subjects. Having the syllabus prescribed on
Graduation level basis shall provide level playing field to all the
candidates. Apart from 80 multiple choice questions covering essential
qualification(s) for the said post, 10 questions of General Knowledge of
H.P. and 10 questions consisting of General Knowledge of
National/ International affairs were prescribed.

5. That the syllabus for the post of Scientific Officer has
been prescribed by a Committee of subject experts taking into
consideration Essential Qualification(s) for the said post. The E.Q. for the
said post also includes that candidates should possess Bachelor’s
degree in Basic Science, which clearly transpires that they had studied
Chemistry at Graduation level. Committee of subject experts have taken
this fact into account and accordingly prescribed common syllabus out of
the syllabus of Bachelor’s degree level which was deemed to be studied
by all candidates. Hence, the syllabus for the said post was rightly
prescribed by the replying respondent and no injustice has been done to
any candidates including petitioner by replying respondent.”
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It is further borne out from the reply filed by the said respondent that in response to the
Advertisement in issue, 1189 Online applications were received and 1015 candidates were admitted
provisionally on claim basis. Computer based Screening Test for the post in issue was conducted on
16th October, 2019 at various examination centres in the State and 405 candidates appeared in the
said test. As per the respondent-Commission, the syllabus for the post in issue was finalized by the
Commission in terms of the provisions contained in the Recruitment and Promotion Rules for the post
in issue in general and Column No. 15 thereof in particular. Syllabus for the post in issue was
uploaded on the site of the Commission on 16th May, 2019 after finalization of the same for
information of all concerned and the desirous and eligible candidates had five months period for
preparation as from the date of uploading of syllabus for the post in issue, test for which was
conducted on 16th October, 2019. As per respondent No. 1, as the petitioner was working as a Junior
Scientific Officer with respondent No. 2, the intent of the petitioner was to intentionally delay
recruitment process, as but obvious, Scientific Officers, who were to be recruited, were to become
senior to her after their appointment. Further, as per respondent No. 1, it was fully competent to
prescribe the syllabus for any post, where no syllabus was prescribed in the Recruitment and
Promotion Rules. The syllabus for the post in issue was uploaded on the Commission’s Website on
16th May, 2019 after finalization of the same for information of all concerned and the representation
of the petitioner was considered and not found worthy of merit. It is further mentioned in the reply
that the date of test was pre-poned on account of administrative reasons. There was no co-relation
between recruitment to the post of Senior Scientific Officer and Scientific Officer, as number of
candidates who had applied for the post of Scientific Officer was comparatively higher than Senior
Scientific Officer and a Screening Test thus for this post was inevitable for short listing candidates. It
is further the stand of the said respondent that a meeting was held under the Chairmanship of Under
Secretary, Himachal Pradesh Public Service Commission on 12th April, 2019 for prescribing the
syllabi for various posts of respondent No. 2, including that of Scientific Officer and as the Committee
was unable to decide the syllabi for these posts, therefore, the Committee unanimously decided to
consult subject matter experts for prescribing syllabi for the post in issue. On these basis, said
respondent denies the claim of the petitioner.

7. Petitioner in her rejoinder reiterated the stand taken in the petition,
including the fact that the syllabus was prescribed just to give advantage to the persons from the
Chemistry stream. As per the petitioner, the entire process deserved quashing as fair opportunity was
not given to all eligible candidates.

8. Learned Senior Counsel for the petitioner has argued that the syllabus
which was prescribed by the respondent-Commission was heavily loaded in favour of Chemistry
stream, which resulted in grave injustice to the candidates of other streams, like the petitioner. He
argued that the reply filed by respondent No 1 was vague, as no details were given as to who
ultimately prescribed the syllabus and who set the papers, on the basis of said syllabus. He argued
that the entire process was shrouded with suspicion and, therefore, the same deserved to be quashed
and set aside. He stated that as the process adopted by the respondent was not fair, therefore, this
Court should direct the respondent-Commission to produce the entire record to demonstrate as to
how the syllabus was set, who set the syllabus and who set the papers. No other point was urged. He
also relied upon the judgment of Rajasthan High Court in Prabhu Dayal Sesma Vs. Rajasthan Public
Service Commission (1991) 2 RLW 93.

9. On the other hand, learned counsel appearing for respondent No. 1 while
vehemently opposing the petition argued that there was no merit in the petition as entire claim of the
petitioner was without any valid genesis. He argued that the syllabus in issue was set up strictly in
consonance with the Recruitment Rules as well as eligibility criteria laid down in the Rules. He
argued that it was also evident from the reply filed by respondent No. 1 that the syllabus which was
prescribed for the post in issue was of graduation level and the purpose of prescribing a graduation
level syllabus was to ensure that all candidates who were to appear in the examination, had a fair
opportunity to compete in the recruitment process. He further argued that it was not the case of the
petitioner that the questions were out of syllabus or that the syllabus was not in consonance with the
questions prescribed. He submitted that there was no occasion for the Public Service Commission to
reveal as to who set the papers, on the demand of the petitioner, because the entire secrecy which is
involved in the papers would be then revealed. On these basis, he defended the act of respondent No.
1 and prayed for dismissal of the petition. He also relied upon the following judgments:

“I. Secretary and Curator, Victoria Memorial Hall Vs.
Howrah Ganatantrik Nagrik Samity and others (2010) 3 Supreme
Court Cases 732.

2. Union of India and another Vs. Talwinder Singh
(2012) 5 Supreme Court Cases 480.”
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10. Learned counsel for respondent No. 2 adopted the arguments of learned
counsel for respondent No. 1.

11. I have heard learned counsel for the parties and have also gone through the
pleadings as well as documents appended with the petition.

12. At the very out set, learned Senior Counsel was asked by the Court as to
whether the petitioner alleges malafide? Learned Senior Counsel very fairly submitted that no
malafide was being alleged, however, he urged that what the petitioner alleging was colourable
exercise of power by respondent No. 1.

13. The factum as stands narrated hereinabove clearly demonstrates that the
grievance of the petitioner primarily is with regard to the syllabus which was prescribed by
respondent No. 1 for making recruitment to the post of Scientific Officer. The Advertisement inviting
applications for the post in issue was issued on 21st February, 2019 and the last date to submit
applications was 13th March, 2019. Though it is the allegation of the petitioner that she moved from
pillar to post to find out as to what was the prescribed syllabus for the written test, however, her
entire endeavour yielded no results till she came to know somewhere in the month of August, 2019
that the syllabus stood uploaded on the Website of respondent No. 1 somewhere in June-July, 2019,
but facts demonstrate that the averments which have been made in this regard are contrary to the
record. Petitioner alleges that the syllabus was uploaded on the Website by respondent No. 1
somewhere in June-July, 2019, whereas it is a matter of record that the syllabus stood uploaded on
the Website of respondent No. 1 on 16th May, 2019.

14. Incidentally, it is an admitted fact that the petitioner is working as Junior
Scientific Officer with respondent No. 2 and is residing in Shimla. That being so, it is difficult to
believe that she was not aware of the uploading of syllabus by respondent No. 1 in the month of May,
2019. Be that as it may, it is further a matter of record that the first representation which she made
against the syllabus is dated 27th September, 2019 and reminder was purportedly sent by her on
11.10.2019.

15. A perusal of the Advertisement demonstrates that the essential qualification
for the post in issue was 1st Class M.Sc. Degree in Chemistry/Environmental Science/Micro-Biology
with a Bachelor’s Degree in Basic Science from a recognized University/Institution or Bachelor Degree
in Chemical Engineering or Bio-Chemical Engineering. As per the Recruitment and Promotion Rules
of the post in issue which are appended with the petition as Annexure P-2, the selection for
appointment to the post in case of direct recruitment was to be made on the basis of Viva-Voce test or
if the Himachal Pradesh Public Service Commission or other recruiting authority as the case may be,
considers it necessary and expedient, then by way of a written test or practical test, the
standard/syllabus etc. of which was to be determined by the Commission or the recruiting authority.
A perusal of the Recruitment and Promotion Rules thus makes it apparently clear that in the
eventuality of a written test being held, standard of the test and syllabus of the test was to be
prescribed by the Commission.

16. The syllabus for the post, which stood uploaded by respondent No. 1, stands
appended with the petition as Annexure P-3. Though as is borne out from the record, more than one
thousand candidates applied for the post in issue, yet none objected to the standards of the test or
the syllabus prescribed for the post except the petitioner, who also submitted her representation
against the syllabus at an extremely belated stage.

17. Be that as it may, as I have already mentioned hereinabove, Recruitment and
Promotion Rules clearly lay down that the standards and syllabus for the written test was to be
determined by the Himachal Pradesh Public Service Commission or any other recruiting authority as
the case was to be.

18. In the present case, as the process for recruitment was undertaken by the
Commission, therefore, but natural, standards of the test as well as syllabus of the test was to be
determined by the Commission. It is not the case of the petitioner that either the standards of the test
or the syllabus of the test was out of context vis-a-vis the essential qualification prescribed. It is also
not the case of the petitioner that the syllabus prescribed was not in consonance with the
qualification prescribed. Further, it is not the case of the petitioner that the written test was out of
syllabus. As I have already mentioned above, it is not the case of the petitioner that the syllabus in
issue was prescribed by respondent No. 1 malafidely to help someone. That being the case, as it was
the prerogative of the recruiting agency which in the present case is respondent No. 1 to prescribe the
syllabus, the act of the said agency cannot be upset by this Court simply because a candidate feels
that the syllabus purportedly is loaded towards a particular stream.
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19. Incidentally, in para-5 of the preliminary submissions of its reply, respondent
No. 1 has clearly stated that the Committee of subject experts prescribed common syllabus out of the
syllabus of Bachelor’s degree level, which was deemed to be studied by all candidates, keeping in view
that essential qualification for the post also prescribed that the candidates were to possess Bachelor’s
degree in Basic Science, which includes study of Chemistry at graduation level.

20. Prescribing the syllabus is the job of experts. As malafides are not alleged
and it is not alleged that the syllabus was beyond qualifications or the papers were out of syllabus,
this Court in exercise of its power of judicial review would not enter into the footsteps of the experts
in the matter of prescribing the syllabus or setting the papers. As far as the argument of learned
Senior Counsel for the petitioner that the State should call for the records from respondent No. 1 as
to how the syllabus was prescribed or how and who set the papers, this Court concurs with the
submissions made by learned counsel for respondent No. 1 that this should not be done for the
simple reason that the same would lift the veil of secrecy, which is completely undesirable in the facts
of this case.

21. I will briefly refer to the judgments which have been relied upon by learned
counsel for the parties.

22. In Prabhu Dayal Sesma Vs. Rajasthan Public Service Commission (1991)
2 RLW 93, i.e., the judgment which has been relied upon by learned Senior Counsel for the petitioner,
the Hon’ble Court was dealing with a situation where the syllabus which was prescribed for
recruitment to the post of Junior Accountant provided that compulsory papers shall be of higher
secondary standard. In the said case, in the paper which was from Arithmetic stream, questions
relating to Algebra, Geometry and even Statistics were asked and the Hon’ble Court held that it was
clear that Arithmetic, Algebra and Geometry were being treated as independent papers for the
purpose of higher secondary standard and on these basis, Hon’ble Court held that the examiner who
was asked by the Commission to prepare the question paper had ignored the fact that the questions
should be confined to Arithmetic only. Hon’ble Court held that the examiner probably took the paper
of Mathematics and included the questions relating to Algebra, Geometry and even Statistics in that
paper and this demonstrated that the question paper of Arithmetic was not in accordance with the
syllabus. This judgment, in my considered view, is of no assistance to the petitioner, because here the
case of the petitioner is not this that the written test was not in consonance with the syllabus. Her
case also is not that the syllabus is not in consonance with the essential qualifications. Petitioner
wants the syllabus to be of her liking rather than the same being, as determined by the Himachal
Pradesh Public Service Commission.

23. Learned counsel for respondent No. 1 has also relied upon two judgments. In
Secretary and Curator, Victoria Memorial Hall Vs. Howrah Ganatantrik Nagrik Samity and
others (2010) 3 Supreme Court Cases 732, Hon’ble Supreme Court has held as under:

“37. The Constitution Bench of this Court in The University of
Mysore Vs. C.D. Govinda Rao and Anr. AIR 1965 SC 491 held that
"normally the Court should be slow to interfere with the opinions
expressed by the experts.” It would normally be wise and safe for the
Courts to leave the decision to experts who are more familiar with the
problems they face than the Courts generally can be. This view has
consistently been reiterated by this Court as is evident from the
Judgments in The State of Bihar & Anr. Vs. Dr. Asis Kumar Mukherjee &
Ors., Dalpat Abasaheb Solunke Vs. Dr. B.S. Mahajan, Central Areca Nut
& Cocoa Marketing & Processing Co-operative Ltd. Vs. State of
Karnataka & Ors. and Dental Council of India Vs. Subharti K.K.B.
Charitable Trust.

38. However, if the provision of law is to be read or
understood or interpreted, the Court has to play an important role. [P.M.
Bhargava & Ors. Vs. University Grants Commission & Anr. and Rajbir
Singh Dalal (Dr.) Vs. Chaudhari Devi Lal University, Sirsa & Anr.
39. In the instant case, the Expert Committee was appointed
by the High Court itself. No allegation of malafide or disqualification
against any Member of that Committee had ever been made/raised.
Thus, we fail to understand as on what basis, its recommendation on
the issue involved herein, has been brushed aside by the High Court
without giving any reason whatsoever, particularly, when the Act
governing VMH does not prohibit the use of the part of the compound for
the purpose other than connected with Queen Victoria.
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24. Similarly, in Union of India and another Vs. Talwinder Singh (2012) 5
Supreme Court Cases 480, Hon’ble Supreme Court has held as under:

“I10. In Victoria Memorial Hall Vs. Howrah Ganatantrik
Nagrik Samity, this Court while placing reliance upon a large number of
earlier judgments including Constitution Bench judgment in University
of Mysore Vs. C.D. Govinda Rao held that ordinarily, the court should
not interfere with the order based on opinion of experts on the subject.
It would be safe for the courts to leave the decision to experts who are
more familiar with the problems they face than the courts generally can
be.”

25. Thus, in view of the discussions made hereinabove as well as the law
discussed (supra), as this Court finds no merit in the present petition, the same is dismissed, so also
pending miscellaneous applications, if any. Interim orders, if any, stand vacated. No order as to costs.

BEFORE HON’BLE MR. JUSTICE VIVEK SINGH THAKUR, J.

Prem Chand ...Petitioner.
Versus
State of Himachal Pradesh ..Respondent.

Cr.M.P(M) No. 884 of 2020
Date of Decision: July 3, 2020

Code of Criminal Procedure, 1973- Section 439- Protection of Children from Sexual Offences
Act, 2012- Sections 6 & 17- Indian Penal Code, 1860- Sections 363, 366, 376, 506 & 120-B-
Regular bail- Complainant alleging kidnapping, wrongful confinement and rape by accused ‘A’, son
of bail petitioner in connivance with him (petitioner)- Held, victim giving two contradictory versions
regarding incident- In petition filed before High Court prior to registration of FIR, she swore an
affidavit that she was not kidnapped by anyone and she solemnized marriage with ‘A’ after
attaining majority- In later version, she alleging of ‘A’ having kidnapped her, confined in a room at
Bangaluru and having forced her to marry him- Also stating that subsequent to her being
employed in a showroom at Bangluru, bitterness developed between her and ‘A’ because he
suspected her character- Petitioner, a retired teacher is father of ‘A’, - He is permanent resident of
district Kangra and for ensuring arrest of a son, his detention cannot be permitted- Petition
allowed- Petitioner admitted on bail subject to conditions. (Para 8 to 12)

Whether approved for reporting?* Yes

For the Petitioner: Mr.Chandernarayan Singh, Advocate, through Video Conferencing.
For the Respondent: Mr. Gaurav Sharma, Deputy Advocate General, through Video
Conferencing.

Vivek Singh Thakur, J (oral)

This petition has been preferred, seeking regular bail, under Section 439 Criminal
Procedure Code (in short Cr.P.C.), in case FIR No.48 of 2017, dated 28.07.2017, registered under
the provisions of Sections 363, 366, 368, 323, 376, 344, 506 and 120-B of the Indian Penal Code

4 Whether reporters of the local papers may be allowed to see the judgment?
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(in short TPC’) and Sections 6 and 17 of the Protection of Children from Sexual Offences Act, 2012
(in short ‘POCSO Act’), in Police Station Panchrukhi, District Kangra, H.P.

2. Status report stands filed.

3. As per status report, FIR has been lodged by Anil Kumar, who is father of the
victim, stating that his eldest daughter having date of birth 03.12.2000, educated upto plus two
Class, had left house on 23.06.2017 on the pretext that she had to collect certificate from Shivalik
Radiance Public School, Panchrukhi and on the said day, she stayed in the house of her maternal
uncle at Thakurdwara and had returned back to Panchrukhi and talked with her mother, however,
after 1.30 p.m. no talk had taken place with her and till 28.07.2017, i.e. uptill lodging complaint
she was not traceable despite searching everywhere and complainant had come to know that his
daughter had been kidnapped by one Amit son of Prem Lal on his Motorcycle with intention to
marry her.

4. It is also stated in the status report that despite all-out efforts Amit and Victim
were not traceable and, therefore, after four months untraced report was prepared on 25.01.2019.
Further that later on in December 2019, a copy of Cr.MMO No.759 of 2019 was received in Police
Station through Law Officer, wherein accused Amit and Victim were petitioners and they had
disclosed therein that they had married on 17.01.2019 and the family members of victim were
harassing family of the boy and, therefore, prayer in this petition was made to quash FIR lodged by
father of the victim.

S. Further, it is stated in the status report that on 04.03.2020, victim came to Police
Station alongwith her parents and had stated that on 24.06.2017 accused Amit Kumar had
kidnapped her from Panchrukhi and offered some cold-drink on the way, because of which, she
had lost her consciousness and after regaining consciousness, she had found herself detained in a
room, where accused Amit Kumar had violated her person and for some days she was kept in a
room and thereafter taken to Bangalore and she could not identify the places where she was taken
and for a considerable long time she was kept at Bangalore in a closed room and later on under the
pressure and fear of accused Amit Kumar and his father Prem Chand, she got married with
accused on 17.01.2019 at Arya Samaj Mandir, Harit Vihar, Delhi.

6. According to status report, on the basis of statement of victim, she was subjected
to medical examination and thereafter Sections 368, 376, 323, 344, 506 and 120-B IPC read with
Sections 6 and 17 of POCSO Act, were also added. During investigation, it has been found that
victim had solemnized marriage with accused on 17.01.2019 at Arya Samaj Mandir, Harit Vihar,
Delhi and statement to that effect has also been recorded in the Court of Sub-Divisional Magistrate,
Delhi, on 21.01.2019. It is also alleged in the status report that accused was continuously
threatening the victim and his father was always pressurizing victim to marry with his son, failing
which, he was threatening to kidnap her younger sister also and to defame her, her parents and
relatives also and on her refusal to accept the proposal, she was used to be beaten and abused and
because of fear she was bearing every harassment by accused and when she attained 18 years of
age, then she was married with accused Amit Kumar by accused Prem Chand at Delhi and she had
filed an affidavit in the High Court of Himachal Pradesh under pressure of accused.

7. Lastly, it is also stated that victim had disclosed that for a considerable long time,
she was detained in a room and thereafter she was employed in a Showroom at Bangalore, but
accused Amit Kumar, doubting her character, started harassing and beating her. Whereupon, she
contacted her parents through phone of persons known to her and after hearing her tale of sorrow,
her parents had booked an Air Ticket for her up to Chandigarh and wherefrom on 21.01.2020, she
came to house of her parents.

8. Record of Cr.MMO No.759 of 2019 has also been made available by the Registry in
sequel to order passed on previous date. Filing of this petition and swearing of affidavit filed
therewith dated 13.09.2019, wherein it has been stated that she had left her house because of ill
behaviour of her parents and was residing with her friend and no one had allured or kidnapped her
and she had contracted marriage with Amit Kumar after attaining the age of 18 years with her free
will, consent and without any pressure and that her husband and in-laws were having danger of
life and property from her parents and relatives are also admitted facts.

9. The reason for not reporting the matter to anyone, assigned at the first instance by
the victim, is that she was detained in a room and was not allowed to meet anybody. Whereas, later
on, she has also disclosed that she was employed in a Showroom at Bangalore and thereafter
bitterness had developed in relation of couple on account of doubt by her husband with respect to
her character. Detaining in the room and employment in the Showroom are two things, which are
self contradictory to each other. There may be possibility of ill-treatment by husband and/or in-
laws, but as to whether any offence, as alleged in the FIR is made out or not, is subject matter of
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the investigation. Material documents available on record, are talking about two stories contrary to
each other but with common fact that solemnization of marriage by victim with accused Amit
Kumar has not been denied, rather admitted in no uncertain words.

10. It is also submitted by learned Deputy Advocate General that accused Amit Kumar
is absconding and, therefore, also present petitioner, who is father of accused Amit Kumar, is not
entitled for bail.

11. Petitioner aged 60 years, is a retired Teacher and having permanent residence in
Village Dharehar in District Kangra and is ready to abide by the conditions imposed by the Court.
In any case, for ensuring arrest of a son, detention of father is never permissible.

12. Without commenting on merit on plea of either party, considering entire facts and
circumstances, I find that it is a fit case, where petitioner can be enlarged on bail at this stage.
Accordingly, petitioner is directed to be enlarged on bail in case FIR No.48 of 2017, under the
provisions of Sections 363, 366, 368, 376, 323, 344, 506 and 120-B IPC and Sections 6 and 17 of
POCSO Act, subject to furnishing his personal bond in the sum of 50,000/ - with one surety in the
like amount to the satisfaction of the trial Court/Special Judge, within two weeks from today, also
subject to following further conditions:-

(i) That the petitioner shall make himself available to the police or any other
Investigating Agency or Court in the present case as and when required;

(i) that the petitioner shall not directly or indirectly make any inducement, threat or
promise to any person acquainted with the facts of the case so as to dissuade him/her from
disclosing such facts to Court or to any police officer or tamper with the evidence. He shall
not, in any manner, try to overawe or influence or intimidate the prosecution witnesses;

(iii) that he shall not obstruct the smooth progress of the investigation/ trial;

(iv) that the petitioner shall not commit the offence similar to the offence to which he is
accused or suspected;

(v) that the petitioner shall not misuse his liberty in any manner;
(vi) that the petitioner shall not jump over the bail; and
(vii) that he shall keep on informing about the change in addresses, landline number

and/or mobile number, if any, for his availability to Police and/or during trial.

13. It will be open to the prosecution to apply for imposing and/or to the trial Court to
impose any other condition on the petitioner as deemed necessary in the facts and circumstances
of the case and in the interest of justice.

14. In case the petitioner violate any conditions imposed upon him, his bail shall be
liable to be cancelled. In such eventuality, prosecution may approach the competent Court of law
for cancellation of bail, in accordance with law.

15. Trial Court/Special Judge, is directed to comply with the directions issued by
the High Court, vide communication No.HHC.VIG./Misc. Instructions/93-IV.7139 dated
18.03.2013.

16. Observations made in this petition hereinbefore shall not affect the merits of the
case in any manner and are strictly confined for the disposal of the bail application. Petition stands
disposed of in the aforesaid terms.

17. The trial Court shall not insist for certified copy of the order and can verify the
same from the High Court Website and from the Registry before accepting the bail bonds to be
furnished by the petitioner. Petitioner is at liberty to produce the downloaded copy of the order
from the High Court Website.

18. Record of Cr.MMO No.759 of 2019 be returned to the concerned Branch.

BEFORE HON’BLE MR. JUSTICE ANOOP CHITKARA, J.
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Shashi Kumar ...Petitioner.
Versus
State of Himachal Pradesh ...Respondent.

Cr.MP(M) No. 419 of 2020
Reserved on : July 20, 2020
Date of Decision: July _ 23 , 2020

Code of Criminal Procedure, 1973- Section 439- Regular bail- Grant of in a case involving rape
by accused with his minor real niece (Bhanji)- Held, accused repeatedly committed coitus with
victim, his real niece- DNA examination of foetus of victim with samples of accused proving him to
be the biological father- Relationship of ‘Mama’ is as pious as that of father- Earlier bail
applications of accused were dismissed- Case is at the final stage- Rejection or grant of bail by High
Court may influence the Trial Court- Petition disposed of with liberty to accused to file application
before Trial Court. (Para 5, 7, 10 & 12)

Whether approved for reporting?> Yes.

For the petitioner : Mr. Satyen Vaidya, Senior Advocate with Mr. Vivek Sharma,
Advocate, for the petitioner.

For the respondent : Mr. Nand Lal Thakur, Additional Advocate General for the
respondent/State.

COURT PROCEEDINGS CONVENED THROUGH VIDEO CONFERENCE

Anoop Chitkara, Judge.

For repeatedly indulging in coitus with his real Bhanji (niece), the petitioner, who is her
Mama (Mother’s brother) and is under arrest, on being arraigned as an accused in FIR No.120 of
2019, dated Aug 26, 2019, registered under Sections 376 of the Indian Penal Code, 1860 and
under Section 6 of the Protection of Children from Sexual Offences Act, 2012, in the file of Police
Station Badsar, Distt. Hamirpur, H.P., disclosing non bailable offences, has come up before this
Court under Section 439 of the Code of Criminal Procedure, seeking regular bail.

2. Status report stands filed. I have seen the status report as well as the police file to the
extent it was necessary for deciding the present petition, and the police file stands returned to the
police official.

3. I have heard learned Counsel for the petitioner and the learned Additional Advocate
General for the respondent-State.

4. Prior to the present bail petition, the petitioner had filed a bail petition under Section 439
CrPC, before learned Special Judge, Hamirpur, HP. However, vide order dated 30.10.2019, passed
in Bail Application No. 135 of 2019, the Court had dismissed the same. Also subsequent bail
petition filed under Section 439 CrPC before this Court was dismissed vide order dated 3.1.2020,
passed in Cr.MP(M) No. 2283 of 2019.

FACTS

5. The gist of the First Information report and the Investigation is as follows:
(@) The victim was born on Aug 11, 2004. After one year of her birth her mother left
her with her brother. The family of her mother’s brother comprised of her two
unmarried sisters apart from her parents.

5

Whether reporters of Local Papers may be allowed to see the
judgment?
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(b) When the victim was in Class-7, then her Maama, Shashi Kumar, petitioner
herein, raped her. After that he kept on indulging in coitus with her on numerous
occasions. During those days her Maama (petitioner) was unmarried. The victim could
not pass her final examination and after that she moved to her house at Balh Rehre.
She further stated that these days she studies in Class-10.

() On Jul 7, 2019, she had gone to the house of her Maama (petitioner) at Bijhdi.
Her Maama had married two years ago. His wife was pregnant and as such she
stayed in a separate room. On Jul 11, 2019, during night time, her Maama
(petitioner) came to her room and committed sexual intercourse with her.

(d) The victim stated that she had her last mensuration cycle on Jun 28, 2019, and
after that she did not have menses. On Aug 3, 2019, she returned to her home. After
that she started having pain in her abdomen. On this her aunt (Tai) took her to a
Doctor. After examination, the Doctor conducted test for pregnancy which resulted
positive. The said Doctor informed the Bangana police and after that the female
police officials recorded her statement to the aforesaid effect leading to the registration
of the present FIR.

(e) The police arrested the petitioner on Aug 27, 2019 and got his DNA sample on FTA
Card through Medical Officer.

(f) On Aug 28, 2019, the police took the victim to Judicial Magistrate Ist Class, Court
No. 2, Hamirpur where she made her statement under Section 164 CrPC.

(g) On Aug 31, 2019 the Doctor preserved the sample from her foetus and handed it
over to the police for DNA test.

(h) During investigation the police also took into possession the date of birth
certificate of the prosecutrix according to which the victim was born on Aug 11, 2004.

(i) The DNA report confirmed that the petitioner was the biological father of the
foetus and the victim its biological mother.

6. Learned counsel for the petitioner places reliance upon two decisions of a Coordinate
Bench of this Court reported in Jagdish Chand vs. State of Himachal Pradesh, 2018 (2) Shim.LC
967 and Dinender Morya vs. State of Himachal Pradesh, 2018(2) Shim.LC 983.

7. There can be no doubt that in both the cases this Court had granted bail to the accused
who were facing prosecution for indulging in coitus with minor girls. However, present case is
clearly distinguishable from the facts of the judicial precedents on the ground that here the
relationship of the victim with the petitioner is of Maama & Bhanji. The relationship of Maama is
as pious as that of a father.

8. Mr. Satyen Vaidya, Ld. Senior Advocate contends that the victim in her testimony during
trial, did not support the case of the prosecution and blamed another person for the rape. He
further states that accused wants to lead evidence in his defence and to do so effectively, he needs
to come out of prison, hence bail.

9. Mr. Nand Lal Thakur, Ld. Additional Advocate General contends that the DNA of the
accused connects with the pregnancy of the victim, which is sufficient to deny bail.

10. In the present case the result of the DNA test, which has crossed the stage of eclipse and
accepted as best scientific evidence, implicates the petitioner.

11. If this Court grants bail on the analogy that the accused wants to lead evidence in his
defence and to do so effectively, he needs to come out of prison, then to get bail, what an accused is
do is to state that he wants to lead evidence in his defence, and after that keep on asking time on
one pretext or the other. Be that as it may, depending upon the gravity of the offence, criminal
history of the accused, and the nature of evidence the accused wants to adduce by demonstrating
that to get such evidence he needs to be out of jail, the trial Court may consider interim bail for
limited period. However, the bail petition lacks any such pleadings.

12. Indisputably the trial has reached a final stage, statements of prosecution witnesses as
well as the statement of accused under section 313 CrPC stand recorded. If this Court grants bail
or rejects the same, it is likely to influence the trial Court to arrive at a verdict that otherwise
should be independent of all external influences whatsoever.

13. Given above, it would be appropriate for the petitioner to file a petition for grant of bail
before the Ld. Trial Court. Resultantly, the petition is dismissed.
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14. Any observation made herein above shall not be taken as an expression of opinion on the
merits of the case and the trial Court shall decide the matter uninfluenced by any observation
made herein above.

Petition stands disposed of in the aforesaid terms.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J. & HON’BLE MS. JUSTICE JYOTSNA
REWAL DUA, J.

Suneel Dutt . Petitioner.

Versus
The State of H.P. and others ... Respondents.

CWP No. 2171 of 2020.
Date of decision: 13.07.2020.

Central Civil Services (Classification, Control and Appeal) Rules, 1965- Rules 6 & 10(7) -
Suspension of an employee- Requirement of review/ extension of order within 90 days- Non-
compliance of procedure- Effect- Held, order of suspension of a government employee remains valid
for 90 days- Competent Authority is required to review and extend the order before expiry of period
of 90 days- Subsequent review and extension of order cannot revive order which has already
become invalid after expiry of 90 days from date of suspension. (Para 4 & 11)

Cases referred:

Union of India and others vs. Dipak Mali, AIR 2010 SC 336;
Union of India and others vs. Dipak Mali (2010) 2 SCC (Annexure P-5);

Whether approved for reporting?é Yes

For the Petitioner : Mr. Mandeep Chandel, Advocate.

For the Respondents: Mr. Ashok Sharma, Advocate General with Mr. Desh Raj
Thakur, Additional Advocate General, Mr. Bhupinder
Thakur, Ms. Svaneel Jaswal, and Ms. Seema Sharma,
Deputy Advocate Generals.

Tarlok Singh Chauhan, Judge (Oral)

The instant petition has been filed for the following substantive reliefs:

“i) That in view of the above mentioned facts and circumstances the impugned
extension order of the petitioner dated 26.06.2020 may kindly be quashed and set aside
and revoke the suspension of the petitioner in the interest of justice and fair play.

ii) That the respondents may kindly be directed to revoke the suspension order of the
petitioner and re-instate the petitioner as per law laid down in CWP No. 4915 of 2010
titled Puran Chand Sharma vs. State of H.P. & another vide judgment dated 31.12.2010 on
a verdict rendered by the Hon’ble Apex Court in Union of India and others vs. Dipak
Mali (2010) 2 SCC (Annexure P-5) along with all consequential benefits.”

Whether the reporters of the local papers may be allowed to see the Judgment?Yes
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2. The brief facts of the case are that the petitioner was placed under suspension vide order
dated 21.12.2019 as he remained in custody. Admittedly, such suspension order was not reviewed and
extended in terms of Rule 10(7) of the CCS (CCA) Rules within the prescribed period of 90 days from the
date of suspension.

3. Rule 10(7) of CCS (CCA) Rules reads as under:

2[“(7) An order of suspension made or deemed to have been made under sub-rule (1) or (2)
of this rule shall not be valid after a period of ninety days unless it is extended after
review, for a further period before the expiry of ninety days.

Provided that no such review of suspension shall be necessary in the case of deemed
suspension under sub-rule (2), if the Government servant continues to be under
suspension at the time of completion of ninety days of suspension and the ninety days’
period in such case will count from the date the Government servant detained in custody
is released from detention or the date on which the fact of his release from detention is
intimated to his appointing authority, whichever is later.]”

4. The aforesaid rule came up for consideration before the Hon’ble Supreme Court in
Union of India and others vs. Dipak Mali, AIR 2010 SC 336 wherein it was held that if the initial or
subsequent period of extension has expired, the suspension order comes to an end because of the expiry
of the period provided under Rule 10(6) of the Rules 1965. It was further held that the suspension order
reviewed or extended thereafter is not permissible after expiry of the original period of 90 days. It shall be
apposite to reproduce the necessary observations as contained in paras 10 and 11 which read as under:

“10. Having carefully considered the submissions made on behalf of the parties and having
also considered the relevant dates relating to suspension of the Respondent and when the
Petitioner's case came up for review on 20th October, 2004, we are inclined to agree with
the views expressed by the Central Administrative Tribunal, as confirmed by the High
Court, that having regard to the amended provisions of Sub- rules (6) and (7) of Rule 10, the
review for modification or revocation of the order of suspension was required to be done
before the expiry of 90 days from the date of order of suspension and as categorically
provided under Sub- rule (7), the order of suspension made or deemed would not be valid
after a period of 90 days unless it was extended after review for a further period of 90
days.

11. The case sought to be made out on behalf of the petitioner, Union of India as to the
cause of delay in reviewing the Respondent's case, is not very convincing. Section 19(4) of
the Administrative Tribunals Act, 1985, speaks of abatement of proceedings once an
original application under the said Act was admitted. In this case, what is important is that
by operation of Sub-rule (6) of Rule 10 of the 1965 Rules, the order of suspension would not
survive after the period of 90 days unless it was extended after review. Since admittedly
the review had not been conducted within 90 days from the date of suspension, it became
invalid after 90 days, since neither was there any review nor extension within the said
period of 90 days. Subsequent review and extension, in our view, could not revive the
order which had already become invalid after the expiry of 90 days from the date of
suspension.”

5. The learned Advocate General does not dispute the legal position, but would contend
that the suspension order could not be reviewed and extended because of the outbreak of COVID-19
pandemic and came to be reviewed and extended in the meeting of the Review Committee held on
12.06.2020 and going by the prevailing situation, no fault much less illegality can be found in the order
passed by the Review Committee and needs to be upheld.

6. We have heard the learned counsel for the parties and gone through the records of the
case.
7. It is not in dispute that in view of the outbreak of COVID-19 pandemic, lockdown was

announced by the Government only on 24.03.2020 and the time 90 days for review of the suspension
order in terms of the Rules 10(7) had already expired. Therefore, the respondents can take no advantage
of the lockdown that was imposed subsequently.

8. In addition to the aforesaid, we find it extremely disturbing that the members of the
Review Committee which had failed to review the case of the petitioner for extending/revocation of his
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suspension order would blame it on the lockdown as if that had foreseen it earlier to its actually being
enforced.

9. It would be apposite to refer to the necessary observations which are extracted
hereinbelow:

“The matter regarding reviewing his suspension after expiry of 90 days was remained
under consideration since 17 March, 2020, but due to sudden imposition of curfew
lockdown due to COVID 19 in the State, this process has been hampered as some
essential requisite information could not be gathered.”

10. This tendency of inventing reasons for one’s failure, when practically none exist, needs to
be strongly deprecated. We observe so because in another CWP No. 2168 of 2020 titled Gauri Shankar
vs. State of H.P. and others’, we have already vide separate order of the day asked the members of the
Review Committee to explain their position as therein also these very members had tried to justify their
inaction for no plausible reasons whatsoever.

11. It cannot be disputed that Rule 10(7) of the CCS (CCA) Rules confers a valuable right on
a person placed under suspension and as held by the Hon’ble Supreme Court in Dipak Mali’s case
(supra) the subsequent review and extension of the order cannot revive the order of suspension which
has already become invalid after the expiry of the 90 days from the date of the suspension.

12. Consequently, we find merit in this writ petition and the same is accordingly allowed.
The impugned extension order of the suspension of the petitioner dated 26.06.2020 is quashed and set
aside and resultantly the suspension of the petitioner is revoked. The petitioner shall be entitled to all
consequential benefits after completion of the 90 days’ suspension period which are admissible to him as
per rules. Pending application, if any, also stands disposed of. No order as to costs.

IEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEN!

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Shri Virender Kaushal Petitioner

Versus

Himachal Pradesh Staff Selection Commission and Anr. ... Respondents

CWPOA No. 80 of 2019
Decided on: 20.7.2020

Constitution of India, 1950- Articles 14 & 226- Selection to post of Pump Operator- Recruitment
advertisement required that candidate must possess requisite qualification as on last day meant for
calling applications (17.11.2016)- Petitioner though having requisite qualification on that date but
marks card was issued on a subsequent date (31.12.2016) — After written examination and
evaluation, Commission rejecting his candidature on ground of his not possessing essential
qualification on relevant date- Held, Educational Institute had declared result of the Course on
04.11.2016- Result was put in public domain on 05.11.2016- Petitioner attached downloaded copy
dated 05.11.2016 of his result with application sent to Commission, much before the last date- He
possessed requisite qualification on that date- Date of issuance of certificate would be deemed to be
05.11.2016 for all intents and purposes when petitioner downloaded result sheet from NCVT MIS-
Portal- It cannot be concluded that till issuance of certificate, petitioner did not possess the
qualification- Commission could not have rejected candidature of petitioner- Petition allowed-
Commission directed to recommend name of petitioner for the post. (Para 6 to 10)

Whether approved for reporting? 7 Yes.

For the Petitioner : Mr. Sanjay Bhardwaj, Advocate.
For the Respondents : Ms. Archana Dutt, Advocate, for respondent No.1.

Mr. Lokinder Paul Thakur, Senior Panel Counsel, for
respondent No.2.

’ Whether the reporters of the local papers may be allowed to see the judgment?
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Sandeep Sharma, Judge (oral):

250 posts of Pump Operators came to be advertised vide advertisement No. 32-
3/2016 dated 18.10.2016, issued by respondent No.1 (Annexure A-5), whereby online applications
were invited from the eligible candidates. It stood clearly mentioned in the aforesaid advertisement
as well as instructions issued by respondent No.l-Commission for filling up online applications
that the date for determining the eligibility of all candidates including the essential qualification(s)
and experience, if any, etc., shall be the prescribed closing date for submission of Online
Recruitment Application Form (ORA) i.e. 17.11.2016. Besides above, it was also mentioned in the
advertisement that candidates must ensure that their eligibility in respect of category, experience,
age and essential qualification etc., is mentioned against each post in the advertisement to avoid
rejection at the later stage.

2. Perusal of instructions for filling up online applications annexed as Annexure
R1/A with the reply filed by respondent No.1 reveals that it was also made clear in the heading
ELIGIBILITY CONDITION that “onus to prove that candidate has acquired requisite
Degree/Essential qualification before the stipulated date is on the candidate and in the
absence of proof, the date as mentioned on the face of the certificate/degree or the date of
issue of certificate/degree shall be taken as date of acquiring essential qualifications”

3. Pursuant to aforesaid advertisement, petitioner applied online and respondents
relying upon the information furnished by him online, admitted him provisionally to the written
screening test amongst other candidates. Petitioner qualified the written screening test and was
shortlisted for 15 marks evaluation on the given parameters, but on the date of evaluation, it
transpired that Detailed Marks Certificate (DMC) of 4th Semester in the trade of Electrician was
issued on 31.12.2016. Since Detailed Mark Certificate qua the aforesaid qualification of the
petitioner was issued on 31.12.2016, his candidature was rejected by respondent No.l-
Commission. In the aforesaid background, the petitioner approached the Erstwhile HP State
Administrative Tribunal by way of OA No. 734 of 2018, which after abolishment of the Tribunal
stands transferred to this Court for adjudication. The main relief, as prayed for, in the instant
petition is as follows:-

“That the rejection of the candidature of the applicant for the post of Pump
Operator, Post Code-537 vide communication dated 17.1.2018 (Annexure A-
12) may kindly be quashed and set-aside and further the respondent No.1
may kindly be directed to recommend the name of the applicant for the post
of Pump Operator to be appointed in the Department of Irrigation and Public
Health, Himachal Pradesh and Justice be done.”

4. Having heard learned counsel for the parties and perused material available on
record, this Court finds that there is no dispute with regard to petitioner’s having acquired
essential qualification i.e. mark/qualification, 10+2/qualification and certificate/ITI diploma. It is
also not in dispute that pursuant to advertisement, as referred herein above, petitioner submitted
his application form and he was also permitted provisionally to participate in the written screening
test. Problem arose when the petitioner was shortlisted for 15 marks evaluation after his having
qualified written screening test. As per the respondents, documents furnished by the petitioner in
support of eligibility and other claims made in the application revealed that detailed marks
certificate of 4th Semester was issued on 31.12.2016, whereas last date of receipt of application
form was 17.11.2016. To the contrary, claim of the petitioner is that result of [.T.I. in Electrician
Trade done by him was declared on 5.11.2016 and as such, he while submitting the online
application form rightly claimed himself to have passed diploma in Electrician Trade.

5. Mr. Sanjay Bhardwaj, learned counsel for the petitioner while fairly admitting that
last date of submission of application was 17.11.2016, contended that petitioner had annexed
computer generated copy of result sheet (Annexure A-4), perusal whereof reveals that same was
generated on 5.11.2016 and on that date, petitioner had already passed certificate/diploma in
Electrician Trade. Essential qualification prescribed qua the post code No. 537, against which
petitioner had applied, clearly reveals that at the time of furnishing online application, candidate
should have passed matriculation or its equivalent from a recognized university-Board. Besides
above, candidate should have also possessed certificate in trades Electrician/Wireman/Diesel
Mechanic/Pump Mechanic/Motor Mechanic/Pump Operator-cum-Mechanic from the recognized
L.T.IL
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6. No doubt, perusal of statement of marks for AITT conducted under the aegies of
NCVT, as contained in Annexure A-7, reveals that certificate declaring petitioner to have passed
certificate/diploma in electrician trade was issued on 31.12.2016, but it is also not in dispute that
result of aforesaid examination was declared much prior to the issuance of certificate as has been
taken note herein above. Perusal of document generated on 5.11.2016 (Annexure A-4), wherein
name of the petitioner stands duly reflected, clearly reveals that on 5.11.2016, petitioner had
possessed certificate/diploma in Electrician Trade and as such, respondent No.1 could not have
rejected his candidature on the ground that since final certificate qua the course in question was
issued on 31.12.2016, the petitioner was not eligible to fill up online form because same was to be
filled before 17.11.2016.

7. Leaving everything aside, reply having been filed by respondent No.2 clearly reveals
that result of All India Trade Test (AITT) under Craftsman Training Scheme (CTS) held in
July/August 2016 was declared on 4.11.2016 and the same was made available to the public for
downloading from the NCVT MIS- portal on the same day and onwards. Aforesaid reply having
been filed by respondent No.2 further reveals that the issuance date mentioned on the document is
the date of downloading of the document from the NCVT MIS- portal, meaning thereby, date of
issuance of certificate in the case at hand for all intents and purposes would be deemed to be
5.11.2016, when petitioner downloaded the result sheet from the NCVT MIS- portal (Annexure A-4).
Authenticity and correctness of documents indicative of eligibility of the petitioner is not under
challenge in the instant case, rather candidature of the petitioner came to be rejected on the
ground that on the date of filling up of online application, he did not possess the requisite
qualification, which stance of respondents is totally contrary to the record and as such, cannot be
allowed to sustain. No doubt, in the case at hand date of issuance of certificate in question is
31.12.2016, but that does not mean that till the issuance of certificate, petitioner had not acquired
the required qualifications.

8. At the cost of repetition, it may be noticed that result of All India Trade Test (AITT)
under Craftsman Training Scheme (CTS) held in July/August 2016 was declared on 4.11.2016 and
the same was made available to the public for downloading from the NCVT MIS portal on the same
day. Date for determining the eligibility of all candidates in respect of qualification and experience
was 17.11.2016 in terms of advertisement (Annexure A-5) and admittedly, in the case of the
petitioner, he had acquired, essential qualification on or before 17.11.2016 and as such, action of
the respondent in rejecting the candidature of the petitioner is totally uncalled for and cannot be
allowed to sustain.

9. Record reveals that on 5.3.2018, Tribunal while issuing notice to the respondents
had ordered that result for the post of Pump Operators be not declared without the prior leave of
the Court, but subsequently, aforesaid order was modified vide order dated 15.3.2018, whereby the
court while permitting the respondents to declare the result of process of recruitment of Pump
Operators, directed respondent No.l to keep one post of Pump Operator vacant till the final
disposal of the Original Application. One post of Pump Operator is still lying vacant in terms of
order dated 15.3.2018 and as such, this Court sees no impediment in accepting the prayer made
in the application.

10. Consequently, in view of the aforesaid, present petition is allowed and
Communication dated 17.1.2018 (Annexure A-12), whereby the candidature of the petitioner was
rejected, is quashed and set-aside and respondent No.1 is directed to recommend the name of the
petitioner for the post of Pump Operator against the one post lying vacant in terms of order dated
15.3.2018, forthwith. Needless to say, petitioner would be deemed to be in service from the date
when other persons, who had applied pursuant to the advertisement, were appointed against the
other posts and shall be entitled to all consequential benefits. In the aforesaid terms, present
petition is disposed of, so also pending application(s), if any.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Bhuto Devi & others ...Petitioners.
Versus

The State of Himachal Pradesh & another ...Respondents.

CWPOA No0.278 of 2019
Decided on: 15.06.2020

Administrative Law- Quasi-judicial functions- Necessity of giving reasons for order(s)- Held,
whenever a Quasi-judicial or Administrative Authority passes an order affecting rights of an
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individual, then order must be reasoned and speaking one so that it is borne out as what was genesis
which led to the conclusion contained in the order- Order of Disciplinary Authority without referring
to charge sheet, inquiry report, response of the delinquent to the notice issued by it disagreeing with
report of Inquiry Officer, being unreasoned and non-speaking, set aside. (Para 10 & 11)

Central Services (Classification, Control & Appeal) Rules, 1965- Rule 14- OM No.11012/7/99-
Estt.(A) dated 20th October, 1999 — Disciplinary proceedings- Death of delinquent during proceedings-
Effect- Held, if during pendency of departmental proceedings, employees dies i.e. without charges
being proved against him, the proceedings shall stand closed- Petition allowed — Order of compulsory
retirement set aside- State directed to release all service benefits accruable to the deceased employee.
(Para 15 & 16)

Cases referred:
Basudeo Tiwary Versus Sido Kanhu University and Others (1998) 8 Supreme Court Cases 194;
Whether approved for reporting?2 Yes

For the petitioners : Mr. Vishwa Bhushan, Advocate.

For the respondent : Mr. Sumesh Raj, Mr. Dinesh Thakur and Mr. Sanjeev Sood,
Additional Advocate Generals, with Ms. Divya Sood, Deputy Advocate
General.

Ajay Mohan Goel, Judge (Oral)

Brief facts necessary for the adjudication of this petition are as under:-

This petition was originally preferred by Shri Amin Chand, before the learned
Erstwhile Himachal Pradesh Administrative Tribunal, primarily praying for the following relief:-

“(i) That the impugned order dated 1-7-2002 (Annexure/A-14) passed by the respondent No.2 may
kindly be quashed and the applicant may please be ordered to be re-instead alongwith all
consequential benefits”.

2. During the pendency of the petition before the learned Tribunal, Shri Amin Chand
died and present petitioners, who are legal representatives of Shri Amin Chand, were substituted as
petitioners. The grievance of the original applicant was that a memorandum was issued to him by
respondent No.2, dated 28.06.2000 (Annexure A-2), alongwith Charge Sheet, seeking his response to
the article of charges, which were to the effect that the original applicant had gained the job on the
basis of a false Scheduled Caste Certificate, as the original applicant did not belong to the Scheduled
Caste category.

3. Record demonstrates that the original applicant refuted the allegations and submitted
his response. However, as the Disciplinary Authority was not satisfied with his response, therefore,
disciplinary proceedings stood initiated against original applicant for imposition of a major penalty
upon him. An Inquiry Officer was appointed, who submitted his Inquiry Report, copy of which is
appended with this petition as Annexure A-11. The Inquiry Officer came to the conclusion that the
original applicant had not taken any undue gain of the Scheduled Caste Certificate and though he
had submitted such certificates to the department concerned, however, he had not taken any benefit

Whether reporters of the local papers may be allowed to see the judgment?
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of the same. It was further the findings of the Inquiry Officer that an earlier certificate, which stood
issued, was to be deemed to have been cancelled on account of the ambiguities attached therewith. It
was further the findings of the Inquiry Officer that whatever had happened was a result of the
ambiguity which existed in the Rules.

4. After the receipt of the said Inquiry Report, vide Annexure A-12, the Disciplinary
Authority while not concurring with the conclusion of the Inquiry Officer, proceeded to impose penalty
upon the original applicant and forwarded a copy of the Inquiry Report to the original applicant,
calling upon him to make his representation thereto. The original applicant submitted his response
vide Annexure A-13 and vide impugned order Annexure A-14, dated 08.07.2002, Disciplinary
Authority imposed the punishment of compulsory retirement upon the original applicant. It is in this
background that the original applicant filed the original application before the learned Himachal
Pradesh Administrative Tribunal.

S. As I have already mentioned above, during the pendency of the original application,
the original applicant died and the present petitioners, who are legal representatives of the original
applicant, stood impleaded as petitioners.

6. I have heard learned counsel for the parties and also gone through the pleadings.

7. Before I proceed further, it is pertinent and relevant to state at this stage that what
stood assailed by the original applicant was the order of compulsory retirement passed by the
Disciplinary Authority and this was done without exhausting the remedy of appeal provided under the
Central Services (Classification, Control & Appeal) Rules, 1965.

8. At this stage, in my considered view, it will be extremely harsh on the part of the
Court to dismiss this petition, on the ground that the original application was filed without
exhausting the remedy of appeal for the simple reason that original applicant is dead and the order of
voluntarily retirement stood passed by the Disciplinary Authority as far back as in the month of July
2002. Therefore, the Court is proceeding to adjudicate the issue involved in this lis on merit.

9. A perusal of the order which has been passed by the Disciplinary Authority i.e.
Annexure A-14, prima facie demonstrates that it is neither a speaking order nor a reasoned order.
Contents of the said order for ready reference stand reproduced hereinbelow:-

“Order:-

Whereas Shri Amin Chand, Patwari was charge sheeted vide order No.Sa.Ka.246/2495 dated
26-6-2000 under Rule 14 of the CCS (CCA) Rules, 1963.

And whereas the S.D.M. Jawali was appointed Inquiry Officer vide order No.Sa.Ka.(c) 246-
4901-05 dated 29.12.2000.

And whereas the Inquiry Officer submitted his report vide No.003/Steno/02 dated 1-1-2002.
And after carefully examining the inquiry report, the undersigned disagreed with the findings of
Inquiry Officer and an order to this effect was passed under the provisions of Rule 15(2) of the
CCS(CCA) Rules, 1965. And the copy of this order alongwith a copy of inquiry report was supplied to
the charged official to afford him an opportunity to make representation if any.

And whereas the said Shri Amin Chand has given written representation which has been duly
and carefully considered by the undersigned. And the charge against Shri Amin Chand, Patwari
stands proved beyond doubt. Now, therefore, in
exercise of powers conferred by Rule 15(4) of the CCS(CCA) Rules, 1965, the undersigned directs that
Shri Amin Chand, Patwari shall be compulsorily retired from services w.e.f.8.7.2002”.

10. There is no reasoning given in the impugned order, as to why the punishment of
compulsorily retirement stood imposed upon the original applicant by the Disciplinary Authority.
Annexure A-14 stood passed by the Disciplinary Authority in its capacity as a Quasi-Judicial
Authority. It has been held again and again by Hon’ble Supreme Court of India that whenever an
Authority may be a Quasi-Judicial or even Administrative, passes an order, affecting the rights of an
individual or an employee, then the order has to be a reasoned and a speaking one, so that from the
contents of the order, it is borne out as to what was the genesis which lead to the conclusion, so
contained in the order. In the impugned order, there is no discussion of the Charge Sheet, there is no
discussion of the report of the Inquiry Officer, there is no discussion of the response given by the
original applicant to communication dated 22.11.2002 (Annexure A-12), served upon by the
Disciplinary Authority. All that the impugned order contains is that the Disciplinary Authority in
exercise of powers conferred by Rule 15 (4) of the CCS (CCA) Rules, 1965, orders the compulsorily
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retirement of the delinquent officer. This, I reiterate is not the mandate of law which requires that
whenever an order is passed by a Quasi —Judicial Authority, the same has to be a reasoned and a
speaking order, wherein discussion has to be there on the facts of the case as well as the stand of the
respective parties viz-a-viz final conclusion contained in the order.

11. The impugned order, thus, being prima facie a non-speaking order, is not sustainable
in law and is, accordingly, quashed and set aside.

12. As the impugned order is being set aside by this Court on technical grounds, now the
issue which this Court has to decide is as to what will be the effect thereof keeping in view the
peculiar facts of this, wherein the original applicant i.e. the employee, is no more.

13. In this regard, it is also relevant to refer to the department of Personnel & Training
OM No.11012/7/99-Estt.(A) dated 20th October, 1999, which reads as under:-

“(2) Procedure regarding closing of disciplinary cases in the event of death of the charged official.
This department has been receiving references seeking clarification whether disciplinary cases
initiated against the Government Servant under CCS (CCA) Rules, 1965, would be closed in the event
of death or the charged officer during pendency of the proceedings. After careful consideration of all
the aspects, it has been decided that where a Government servant dies during the pendency of the
inquiry i.e. without charges being proved against him, imposition of any of the penalties prescribed
under the CCS(CCA) Rules, 1965, would not be justifiable. Therefore, disciplinary proceedings should
be closed immediately on the death of the alleged Government servant”.

14. Hon’ble Supreme Court of India in (1998) 8 Supreme Court Cases 194, titled as
Basudeo Tiwary Versus Sido Kanhu University and Others has held as under:-

“14. the appellant has since demised during the pendency of these proceedings, no further direction
either as to further inquiry or reinstatement can be given. We declare that the termination of the
appellant by the respondent as per the notification referred to by us is invalid. Consequently, it would
be deemed that the appellant had died in harness. Needless to say that the appellant would become
entitled to the payment of arrears of salary from the date of termination of his services up to the date of
his death on the basis of the last pay drawn by him. Let the respondent take action within a period of
three months from today to work out the arrears due to the appellant from the date of his termination till
his death and pay the same to his legal representatives”.

15. In this case, the report of the Inquiry Officer is in favour of delinquent officer and as
the order passed by the Disciplinary Authority has been quashed by this Court, therefore, the legal
position is that the Government Servant has died during the pendency of the inquiry at a stage where
definitely charges have not been proved against him and therefore, in these circumstances, imposition
of any penalty prescribed under the CCS (CCA) Rules would not be justifiable in terms of the
Personnel & Training OM No.11012/7/99-Estt.(A) dated 20th October, 1999 of the department of
Personal & Training referred to hereinabove.

16. Accordingly, this petition is allowed by setting aside the order passed by the Collector,
Kangra at Dharamshala, dated 01-07-2002 (Annexure/A-14) and by directing the State to release all
the benefits which were accruable to the deceased original applicant, by treating him to be in service
till the date of his death or the age of superannuation whichever was earlier. No order as to costs.
Pending miscellaneous application, if any, stand disposed of. Interim order, if any, stands vacated.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Kiran Chand Sharma . Petitioner
Versus
State of Himachal Pradesh and Anr. ... Respondents

CWPOA No. 698 of 2019
Decided on: 30.6.2020

Central Civil Services (Pension) Rules, 1972 (Rules)- Rule 17- Government Notification dated
17.08.2006- Notification providing for only Contributory Pension Scheme to employees appointed
on and after 15.05.2003- Grant of pension under Rules to employees appointed prior to 15.05.2003
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on contract basis but regularized after said period- Entitlement- Held, period of contract service
followed by regularization against substantive post without there being any interruption would be
counted towards qualifying service for grant of pension under Rules- Once State has counted
contractual service of petitioner for regularization, there is no reason to not to count it for
computing qualifying service for pensionary benefits. (Para 8 & 9)

Cases referred:

Prem Singh v. State of UP and Ors, AIR SC 4390;
R. N. Nanjundappa v. T. Thimmiah and Anr, 1972 (1) SCC 409;

Whether approved for reporting? 9 Yes.

For the Petitioner : Mr. Bhuvnesh Sharma, Advocate, through Video
Conferencing.
For the Respondents : Mr. Sudhir Bhatnagar, Additional Advocate General,

through Video Conferencing.

Sandeep Sharma, Judge (oral):

Precisely, the facts of the case, as emerge from the record, are that petitioner
namely Kiran Chand Sharma was initially appointed as JBT teacher on contract basis at GPS
Shilla, Education Block Naggar, District Kullu, H.P., on 4.12.1997, whereafter after completion of
eight years of contractual services, services of the petitioner came to be regularized on 5.7.2006,
w.e.f. 1.1.2006 (Annexure P1 and P2). It is also not in dispute that contract services of the
petitioner were followed by regularization without there being any interruption. The petitioner
claimed before the authorities that services rendered by him on contract basis be also taken into
consideration while computing his qualifying service for the purpose of pension (Annexure R-3), but
since, no action ever came to be taken at the behest of the respondents on the aforesaid
representation filed by the petitioner, he was compelled to approach this Court by way of writ
petition filed under Article 226 of the Constitution of India, praying therein for following main relief:

“That the respondents may very kindly be directed to count the
services of the petitioner rendered on contract basis followed by
regularization, for the purpose of service increments and towards
pension, with all consequential benefits”

In the year, 2015, petition came to be transferred to the Erstwhile HP State Administrative
Tribunal, however, same has been again transferred to this Court on the abolishment of Tribunal.
2. Having heard learned counsel for the parties and perused material available on
record, this Court finds that it is not in dispute inter-se parties that the petitioner was initially
appointed against the substantive post by following due procedure in accordance with law and
recruitment was made consequent upon the selection made by the duly constituted Selection
Committee. Similarly, there is no dispute that the petitioner kept on serving the education
department uninterruptedly till his regularization.

3. Respondents while admitting factum with regard to appointment of the petitioner
as JBT on contract basis have stated in their reply that the petitioner at the time of accepting
appointment on contract basis had executed an agreement, wherein there was no condition that
services rendered during contract would be counted for computing qualifying service for pensionary
benefits. Apart from above, respondent State has also placed reliance upon the judgment dated
28.4.2011 rendered by the Division Bench of this Court in LPA No. 114 of 2010, titled State of H.P.
Vs. Uma Dutt Sharma, wherein it has been held that ad-hoc/tenure service rendered by the
employee followed by the regular appointment shall count for the purpose of increment and
pension, but not contract service.

4. In the aforesaid facts and circumstances, question which needs to be decided in
the instant proceedings is that “Whether services rendered by an employee on contractual basis can
be subsequently counted towards qualifying service for grant of pension or not?”

5. I have heard the learned counsel for the parties and gone through records of the
case.

® Whether the reporters of the local papers may be allowed to see the judgment?
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6. Question as formulated herein above has been already considered and decided by
this Court vide judgment dated 1.1.2020 passed by this Court in CWP No. 3267 of 2019 titled Ram
Krishan Sharma v. The Accountant General (A&E) HP and Ors, wherein having taken note of
various judgments rendered by the Hon’ble Apex Court as well as co-ordinate Benches of this
Court, it has been concluded that services of an employee appointed on contractual basis in
temporary capacity prior to his regularization shall be treated as qualifying service for grant of
pension. Aforesaid judgment rendered by this Court reveals that petitioner in that case was
appointed as Ayurveda Doctor on ad-hoc basis vide communication dated 23.1.1999 and his
services were thereafter regularized on 25.11.2006. After superannuation of aforesaid Ayurveda
doctor, respondent issued pension payment order in favour of the petitioner authorizing him to
have benefit of pension after superannuation from the Directorate of Ayurveda and he was in
receipt of pension till the issuance of communication dated 11.10.2019, whereby District
Ayurvedic Officer, Bilaspur requested the Accountant General to stop pension of the petitioner. In
the case referred above, District Ayurvedic Officer apprised the Accountant General that as per
government of Himachal Pradesh Finance (Pension) vide notification No. Fin.(Pen) A(3)-196 dated
17.8.2006, employees appointed on regular basis after 15.5.2003 are entitled to only to the
Contributory Pension Scheme and not entitled to pension under CCS Pension Rules, 1972 and as
such, petitioner is not entitled to pension under CCS Pension Rules 1972.

7. Taking cognizance of the aforesaid communication sent by the District Ayurvedic
Officer, Office of Accountant General stopped the pension of the petitioner, however, this Court in
Ram Krishan Sharma’s (Supra) quashed the order stopping pension issued by the District
Ayurvedic Officer and held that the petitioner would be deemed to be in regular service of
department in the capacity of Ayurvedic Medical Officers since date of his initial engagement. In
the aforesaid judgment, this Court while placing reliance upon various judgments rendered by the
Hon’ble Apex Court held that services rendered prior to regularisation in any capacity be it work-
charged employees, contingency paid fund employees or non-pensionable establishment have to be
counted towards qualifying service even if such service is not preceded by temporary or regular
appointment in a pensionable establishment.

8. Since issue in the present case is similarly to the issue, which stands already
decided vide aforesaid judgment (Ram Krishan Sharma’s case) as well as judgment rendered by
the co-ordinate Bench of this Court in CWPOA No. 195 of 2019 dated 26.12.2019, titled
Sheela Devi v. State. It would be apt to take note of relevant paras of judgment passed in Sheela
Devi’s case supra:

“2. The late husband of the petitioner was appointed as Ayurvedic doctor on
contract basis in temporary capacity in the year 1999, however, his services
were thereafter regularised in the year 2009 and he shortly thereafter
expired on 23.01.2011. The request made by the applicant for release of
pension has been turned down by the respondents vide order dated
18.6.2018 on the ground that the services rendered by the husband of the
applicant on contract basis cannot be counted for pensionary benefits under
CCS (Pension) Rules, 1972 (for short ‘Pension Rules’) as the same are
applicable only to regular government employees appointed in the
pensionable establishments in the Government departments on or before
14.05.2003. The Government employees appointed in non-pensionable
establishments are covered under the Contributory Provident Fund Rules,
1962. In terms of rule 2 of the Pension Rules, these rules are applicable to
the Government employees appointed substantively to civil services and
posts in Government departments which are borne on pensionable
establishments appointed on or before 14.05.2003. Further, as per rule 2 (g)
of the Pension Rules, these Rules are not applicable to the persons employed
on contract except when the contract provides otherwise.

3. We have heard learned counsel for the parties and have gone through
the records of the case carefully.

4. Rule 17 of the Central Civil Services (Pension)Rules, 1972 reads as under:

17. Counting of service on contract — “(1) A person who is initially
engaged by the Government on a contract for a specified period and
is subsequently appointed to the same or another post in a
substantive capacity in a pensionable establishment without
interruption of duty, may opt either:-
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(a) to retain the Government contribution in the Contributory
Provident Fund with interest thereon including any other
compensation for that service ; or

(b) to agree to refund to the Government the monetary benefits
referred to in Clause (a) or to forgo the same if they have not been
paid to him and count in lieu thereof the service for which the
aforesaid monetary benefits may have been payable.

(2) The option under sub-rule (1) shall be communicated to the Head
of Office under intimation to the Accounts Officer within a period of
three months from the date of issue of the order of permanent
transfer to pensionable service, or if the Government servant is on
leave on that day, within three months of his return from leave,
whichever is later.

(3). If no communication is received by the Head of Office within the
period referred to in sub-rule (2), the Government servant shall be
deemed to have opted for the retention of the monetary benefits
payable or paid to him on account of service rendered on contract.”

5. It is clear from the plain language employed in rule 17 of the Central
Civil Services (Pension) Rules, 1972 that if a person is initially engaged by
the Government on contract for a specified period and is subsequently
appointed to the same or another post in a substantiative capacity in a
pensionable establishment without interruption of duty, he may opt either
to retain the Government contribution in the Contributory Provident Fund
with interest thereon including any other compensation for that service or
to agree to refund to the Government the monetary benefit referred to in
clause or to forgo the same if they have not been paid to him and count in
lieu thereof the service for which the aforesaid monetary benefits may have
been payable.

6. We may at this stage refer to a decision rendered by learned Single Judge
of this Court in Paras Ram vs. State of Himachal Pradesh and another,
Latest HLJ 2009 (HP) 887, wherein it was laid down that if adhoc service is
JSollowed by regular service in the same post, the said service can be counted
for the purpose of increments.

7. Further a Division Bench of this Court in LPA No. 36 of 2010 titled Sita
Ram vs. State of H.P. and others, decided on 15.7.2010 after placing
reliance in Paras Ram’s case (supra) held that “It is also settled principle of
law that any service that is counted for the purpose of increment, will count
for pension also. To that extent the appellant is justified in making
submission that period may be treated as qualifying service for the purpose
of pension also.”

8. A co-ordinate Bench of this Court (Coram: Mr. Justice Rajiv Sharma, J.
and Mr. Justice Sureshwar Thakur, J.) while dealing with an identical issue
in CWP No. 5400 of 2014 titled Veena Devi Vs. Himachal Pradesh State
Electricity Board and another, decided on 21.11.2014 and after
interpreting the provisions of Rule 17, directed the respondents therein to
count the services of the petitioner therein on contract basis as Clerk/Typist
with effect from 16.11.1988 to 21.3.2009 for the purpose of qualifying
service for pensionary benefits.

9. Likewise, the same Bench issued similar directions in CWP No. 8953 of
2013 titled Joga Singh and others vs. State of H.P. and others and
connected matter, decided on 15.6.2015 by directing the period of service
rendered on contract basis as qualifying service for the purpose of pension
under the Pension Rules.

10. Another Co-ordinate Bench of this Court {Coram: Hon’ble Mr. Justice
Surya Kant, Chief Justice (as his Lordship then was) and Hon’ble Mr. Justice
Ajay Mohan Goel, J.} in CWP No. 2384 of 2018 titled State of Himachal
Pradesh and others vs. Matwar Singh and another, decided on 18.12.2018,
held that work charge status followed by regular appointment has to be
counted as a component of qualifying service for the purpose of pension and
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other retiral benefits. Therefore, the executive instructions, if any, issued by
the Finance Department to the contrary, are liable to be ignored/ struck
down, in light of the decisions rendered in CWP No. 6167 of 2012, titled
Sukru Ram vs. State of H.P. and others, decided on 6th March, 2013 and a
Full Bench of Punjab and Haryana High Court in Kesar Chand vs. State of
Punjab through the Secretary PWD (B&R) Chandigarh and others, (1988) 94
(2) PLR 223, the relevant para-3 of the judgment reads as under:

“3. It is by now well settled that the work charge status followed by
regular appointment has to be counted as a component of qualifying
service for the purpose of pension and other retiral benefits.
Executive instructions, if any, issued by the Finance Department to
the contrary, are liable to be ignored/ struck down, in light of view
taken by this Court in CWP No. 6167 of 2012, titled Sukru Ram vs.
State of H.P. and others, decided on 6th March, 2013. A Full Bench
of Punjab and Haryana High Court in Kesar Chand vs. State of
Punjab through the Secretary PWD (B&R) Chandigarh and others,
(1988) 94 (2) PLR 223, also dealt with an identical issue where Rule
3.17 (ii) of the Punjab Civil Services Rules excluded the work charge
service for the purpose of qualifying service. Setting aside the said
Rule being violative of Articles 14 and 16 of the Constitution of
India, it was held that the work charge service followed by regular
appointment will count towards qualifying service for the purpose of
pension and other retiral benefits. The aforesaid view was also
confirmed by the Hon’ble Apex Court.”

11. As regards the counting of work period rendered on work charged basis
followed by regular appointment, the issue is otherwise no longer res
integra in view of the judgment of the Hon’ble Supreme Court in Punjab
State Electricity Board vs. Narata Singh AIR 2010 SC 1467, Habib Khan vs.
The State of Uttarakhand (Civil Appeal No. 10806 of 2017) decided on
23.8.2017 and recent decision rendered by three Judges of the Hon’ble
Supreme Court in Prem Singh vs. State of Uttar Pradesh and others AIR
2019 SC 4390.

12. It is by now settled law that the work-charge status followed by regular
appointment has to be counted as a component of qualifying service for the
purpose of pension and other retiral benefits and even adhoc service in
terms of Paras Ram’s case (supra) followed by regular service in the same
post has to be counted for the purpose of increments and in turn for pension
as held by the Division Bench of this Court in LPA No. 36 of 2010 titled Sita
Ram’s case (supra), can the benefit be denied to the employees appointed on
contract basis followed by regular appointment.

12. Even though the issue in question is squarely covered by the judgments
rendered by this Court in Veena Devi and Joga Singh cases (supra). However,
we may at this stage make note of an unreported decision of the Division
Bench of the Punjab and Haryana High Court in Rai Singh and another vs.
Kurukshetra University, Kurukshetra, C.W.P. No.2246 of 2008, decided on
August 18, 2008 wherein the Court after taking into consideration the Full
Bench judgment in Kesar Chand case (supra) held that once the employees
have been regularised and are now held entitled to pension by counting
adhoc service, exclusion of service “on contract basis” will be
discriminatory. It was further held that appointment on contract basis is a
type of adhoc service. Mere fact that nominal breaks are given or lesser pay
is given or increments are not given, is no ground to treat the said service
differently. Beneficial provision for pension having been extended to adhoc
employees, denial of the said benefit to employees working on contract
basis, who also stand on same footing as employees appointed on adhoc
basis cannot be held to be having any rational basis and the judgment in
Kesar Chand (supra) is fully applicable. It shall be apposite to refer to the
necessary observations as contained in paras 4 to 8 of the judgment, which
read as under:

“4. Learned counsel for the petitioners relies upon a Full Bench
Jjudgment of this Court in Kesar Chand v. State of Punjab and others,
1988 (2) PLR 223, wherein validity of Rule 3.17 (ii) of the Punjab Civil
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Services Rules, Volume II was considered, which provided for
temporary or officiating service followed by regularization to be
counted as qualifying service but excluded period of service in work
charge establishment. It was held that if temporary or officiating
service was to be counted towards qualifying service, it was
illogical that period of service in a work charge establishment was
not counted.

6. As held in Kesar Chand (supra), pension is not a bounty and is for
the service rendered. It is a social welfare measure to meet hardship
in the old age. The employees can certainly be classified on rational
basis for the purpose of grant or denial of pension. A cut off date
can also be fixed unless the same is arbitrary or discriminatory. In
absence of valid classification, discriminatory treatment is not
permissible.

7. Once the employees have been regularised and are held entitled to
pension by counting adhoc service, exclusion of service “on contract
basis” will be discriminatory. Appointment on contract basis is a
type of adhoc service. Mere fact that nominal breaks are given or
lesser pay is given or increments are not given, is no ground to treat
the said service differently. Beneficial provision for pension having
been extended to adhoc employees, denial of the said benefit to
employees working on contract basis, who also stand on same
footing as employees appointed on adhoc basis cannot be held to be
having any rational basis. Judgment of this Court in Kesar Chand
(supra) is fully applicable.

8. Accordingly, we allow this writ petition and declare that the
contractual employees who have rendered -continuous service
(ignoring nominal breaks) followed by regularization in a
pensionable establishment, will be entitled to be treated at par with
adhoc employees in such establishment, for counting their
qualifying service for pension.”

13. Adverting to the facts of the case, we have no difficulty in concluding
that even though the appointment of the husband of the petitioner was
contractual but that was in no manner qualitative different from the
regular employees and once there was need for doctors in the State as is
evident from the fact that the services of the husband of the petitioner
ultimately stood regularised, then it was unfair on the part of the State
Government to take work from the employee on contract basis. They ought
to have resorted to an appointment on regular basis.

14. The taking of work on contractual basis for long amounts to adopting
the exploitative device. Later on, though the services of the husband of the
petitioner as observed above, were regularised. However, the period spent by
him on contractual basis, has not been counted towards the qualifying
service. Thus, the respondents have not only deprived the deceased husband
of the petitioner from the due emoluments during the period he served on
less salary on contractual basis but he was also deprived of counting of the
period for pensionary benefits.

15. The State has been benefitted by the services rendered by the deceased
husband of the petitioner in the heydays of his life on less salary on
contractual basis. Therefore, there is no rhyme or reason not to count the
contract period in case it has been rendered before regularization. If same
is denied, it would be highly unjust, impermissible and irrational to deprive
such employees benefit of the qualifying service.

16. The classification cannot be done on the irrational basis and when
respondents are themselves counting period spent in such service, it would
be highly discriminatory not to count the service on the basis of flimsy
classification. As it would rather be unjust, illegal, impermissible to make
the aforesaid classification under the Pension Rules and to make Rule valid
and non-discriminatory, the same will have to be read down and it has to be
held that services rendered even prior to regularisation in the capacity of
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work-charged employees, contract employees, contingency paid fund
employees or nonpensionable establishment shall be counted towards the
qualifying service even if such service is not preceded by temporary or
regular appointment in a pensionable establishment.

17. In taking this view, we are fortified by the judgment rendered in Prem
Singh’s case (supra), more particularly observations made in paras 28 to 34
of the judgment, which read as under:

“28. The submission has been urged on behalf of the State of Uttar
Pradesh to differentiate the case between workcharged employees
and regular employees on the ground that due procedure is not
followed for appointment of work charged employees, they do not
have that much work pressure, they are unequal and cannot be
treated equally, work- charged employees form a totally different
class, their work is materially and qualitatively different, there
cannot be any clubbing of the services of the work-charged
employees with the regular service and vice versa, if a work-charged
employee is treated as in the regular service it will dilute the basic
concept of giving incentive and reward to a permanent and
responsible regular employee.

29. We are not impressed by the aforesaid submissions. The
appointment of the work-charged employee in question had been
made on monthly salary and they were required to cross the
efficiency bar also. How their services are qualitatively different
from regular employees? No material indicating qualitative
difference has been pointed out except making bald statement. The
appointment was not made for a particular project which is the
basic concept of the work charged employees. Rather, the very
concept of workcharged employment has been misused by offering
the employment on exploitative terms for the work which is regular
and perennial in nature. The work-charged employees 13 had been
subjected to transfer from one place to another like regular
employees as apparent from documents placed on record. In Narain
Dutt Sharma & Ors. v. State of Uttar Pradesh & Ors. (CA No. 2019 @
SLP (C) No.5775 of 2018) the appellants were allowed to cross
efficiency bar, after ‘8’ years of continuous service, even during the
period of work-charged services. Narain Dutt Sharma, the appellant,
was appointed as a work-charged employee as Gej Mapak w.e.f
15.9.1978. Payment used to be made monthly but the appointment
was made in the pay scale of Rs.200- 320. Initially, he was
appointed in the year 1978 on a fixed monthly salary of Rs.205 per
month. They were allowed to cross efficiency bar also as the benefit
of pay scale was granted to them during the period they served as
work-charged employees they served for three to four decades and
later on services have been regularized time to time by different
orders. However, the services of some of the appellants in few
petitions/ appeals have not been regularized even though they had
served for several decades and ultimately reached the age of
superannuation.

30. In the aforesaid facts and circumstances, it was unfair on the
part of the State Government and its officials to take work from the
employees on the work-charged basis. They ought to have resorted to
an appointment on regular basis. The taking of work on the work-
charged basis for long amounts to adopting the exploitative device.
Later on, though their services have been regularized. However, the
period spent by them in the work-charged establishment has not
been counted towards the qualifying service. Thus, they have not
only been deprived of their due emoluments during the period they
served on less salary in work charged establishment but have also
been deprived of counting of the 14 period for pensionary benefits as
if no services had been rendered by them. The State has been
benefitted by the services rendered by them in the heydays of their
life on less salary in work- charged establishment.
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31. In view of the note appended to Rule 3(8) of the 1961 Rules, there
is a provision to count service spent on work charged, contingencies
or non pensionable service, in case, a person has rendered such
service in a given between period of two temporary appointments in
the pensionable establishment or has rendered such service in the
interregnum two periods of temporary and permanent employment.
The work-charged service can be counted as qualifying service for
pension in the aforesaid exigencies.

32. The question arises whether the imposition of rider that such
service to be counted has to be rendered in-between two spells of
temporary or temporary and permanent service is legal and proper.
We find that once regularization had been made on vacant posts,
though the employee had not served prior to that on temporary
basis, considering the nature of appointment, though it was not a
regular appointment it was made on monthly salary and thereafter
in the pay scale of work-charged establishment the efficiency bar
was permitted to be crossed. It would be highly discriminatory and
irrational because of the rider contained in Note to Rule 3(8) of 1961
Rules, not to count such service particularly, when it can be
counted, in case such service is sandwiched between two temporary
or in-between temporary and permanent services. There is no rhyme
or reason not to count the service of workcharged period in case it
has been rendered before regularisation. In our opinion, an
impermissible classification has been made under Rule 3(8). It would
be highly unjust, impermissible and irrational to deprive such
employees benefit of the qualifying service. Service of work-charged
period remains the same for all the employees, once it is to be
counted for one class, it has to be counted for all to prevent
discrimination. The classification cannot be done on the irrational
basis and when respondents are themselves counting period spent in
such service, it would be highly discriminatory not to count the
service on the basis of flimsy classification. The rider put on that
work-charged service should have preceded by temporary capacity is
discriminatory and irrational and creates an impermissible
classification.

33. As it would be unjust, illegal and impermissible to make
aforesaid classification to make the Rule 3(8) valid and non
discriminatory, we have to read down the provisions of Rule 3(8) and
hold that services rendered even prior to regularisation in the
capacity of work-charged employees, contingency paid fund
employees or non- pensionable establishment shall also be counted
towards the qualifying service even if such service is not preceded by
temporary or regular appointment in a pensionable establishment.

34. In view of the note appended to Rule 3(8), which we have read
down, the provision contained in Regulation 370 of the Civil Services
Regulations has to be struck down as also the instructions
contained in Para 669 of the Financial Handbook.”

18. It would be clearly evident from the aforesaid judgment of the
Hon’ble Supreme Court that the services rendered prior to
regularisation in any capacity be it work-charged employees,
contingency paid fund employees or non-pensionable establishment
has to be counted towards qualifying service even if such service is
not preceded by temporary or regular appointment in a pensionable
establishment.

19. Once that be so, obviously no discrimination can be made qua
the employees, who rendered services prior to regularisation in the
capacity of contractual employees and were regularised only
because they had put in the requisite number of years of service on
contractual basis like their counterparts who had rendered services
in the capacity of work charged employees, contingency paid fund
employees or non-pensionable establishment, of course, for that
matter even on adhoc basis.”
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In the aforesaid judgment, it has been categorically held that the services rendered prior to
regularization in any capacity be it work-charged employees, contingency paid fund employees or
non-pensionable establishment have to be counted towards qualifying service.

9. Though in the instant case, respondents in their reply have claimed that since
there was no condition in the contract agreement

signed by the petitioner at the time of accepting service on contract basis that services rendered by
him toward contract period shall be counted for the purpose of computing qualifying service for
pension and increment, claim of the petitioner is not sustainable, but having taken note of the
facts and circumstances of the case as well as law discussed herein above, aforesaid submission is
not only fallacious, rather same is without any logic and as such, cannot be accepted. No doubt,
initial appointment of the petitioner was on contract basis, but that in any manner cannot said to
be qualitative different from the regular employees. The taking of work on contract basis for long
period amounts to exploitation and as such, period spent by the petitioner on contract basis, if not
counted towards qualifying service, petitioner would not only be deprived from the due emoluments
qua the period he served on less salary on contractual basis, but he would also be deprived of
counting of the period for pensionary benefits. Once State has counted the service rendered by the
petitioner on contract basis for the purpose of regularization, there is no plausible reason to not to
count such services for computing qualifying service for the purposes of pension.

10. Classification cannot be done on irrational basis, especially when respondents
themselves have counted services rendered by the petitioner on contract for regularizing services.
It would be unjust, illegal and impermissible to accept the aforesaid classification and to make Rule
valid and non-discriminatory, the same will have to be read down and it has to be held that
services rendered prior to regularisation in any capacity be it work-charged employees, contingency
paid fund employees or non-pensionable establishment have to be counted towards qualifying
service even if such service is not preceded by temporary or regular appointment in a pensionable
establishment. Aforesaid view taken by this Court is fortified by the judgment rendered by the
Hon’ble Apex Court in case titled Prem Singh v. State of UP and Ors, AIR SC 4390., which has
been otherwise taken note of, by this Court while passing judgment in Ram Krishan’s Case supra.
In light of the aforesaid law laid down by the Hon’ble Apex Court as well as this Court, no
discrimination can be made inter-se employees, who renders or have rendered services prior to
regularization in the capacity of contractual employees and were subsequently regularized.

11. Contention of learned Additional Advocate General that initial date of appointment
after regularization would be date on which the petitioner or other similarly situate persons took
charge of the post is wholly mis-placed and cannot be accepted. Once entire service of the
petitioner or other similarly situate persons rendered in any capacity is to be counted as qualifying
service, then his date of appointment is to relate back to his initial date of appointment and such
persons cannot be estopped from pension scheme by applying the date of regularization

12. The Hon’ble Apex Court in case titled R. N. Nanjundappa v. T. Thimmiah and
Anr, 1972 (1) SCC 409 has categorically held that regularization cannot be said to be mode of
recruitment and to accede to such proposition, would mean to introduce a new head of
appointment in defiance of rules or it may have the effect of setting at naught the rules. Relevant
para of the aforesaid judgment is reproduced herein below:

“The contention on behalf of the State that a rule under Article 309 for
regularisation of the appointment of a person would be a form of
recruitment read with reference to power under Article 162 is unsound and
unacceptable. The executive has the power to appoint. That power may have
its source in Article 162. In the present case the rule which regularised the
appointment of the respondent with effect from 15 February, 1958
notwithstanding any rules cannot be said to be in exercise of power
under Article 162. First, Article 162 does not speak of rules whereas Article
309 speaks of rules. Therefore, the present case touches the power of the
State, to make rules under Article 309 of the nature impeached here.
Secondly, when the Government acted (1) [1966] 1 S.C.R. 994.

under Article 309 the Government cannot be said to have acted also
under Article 162 in the same breath. The two Articles operate in different
areas. Regularisation cannot be said to be a form of appointment. Counsel
on behalf of the respondent contended that regularisation would mean
conferring the quality of permanence on the appointment whereas counsel
on behalf of the State contended that regularisation did not mean
permanence but that it was a case of regularisation of the rules
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under Article 309. Both the contentions are fallacious. If the appointment
itself is in infraction of the rules or if it is in violation of the provisions of
the Constitution illegality cannot be regularised. Ratification or
regularisation is possible of an act which is within the power and province
of the authority but there has been some non-compliance with procedure or
manner which does not go to the root of the appointment. Regularisation
cannot be said to be a mode of recruitment. To accede to such a proposition
would be to introduce a new head of appointment in defiance of rules or it
may have the effect of setting at naught the rules.”

13. Reliance is placed on the judgment dated 31.8.2010 rendered by the Punjab and
Haryana High Court in Case titled Harbans Lal v. State of Punjab and Ors in CWP No.
2371/2010, wherein it has been held that service rendered before regularization is liable to be
counted for the purpose of pension. Relevant paras of the aforesaid judgment are as reproduced
under:

“The consistent view of the judgment is that work charge service rendered
before regularization, is liable to be counted as qualifying service for the
purpose of pension. A Division Bench of this Court was seized of a case in
which vires of Rule 3.17 A was challenged whereby half of the service paid
out of contingency fund was to be counted as qualifying service. This rule
has been struck down in a judgment of this Court in case of Joginder Singh
v. State of Haryana , 1998 Vol.1, SCT 795. Once the entire service paid out
of contingency, is liable to be counted for the purpose of qualifying service,
a causal/daily rated service is also bound to be counted as qualifying
service. A Division Bench judgment in case of Smt.Ramesh Tuli Vs. State of
Punjab and others, 2007(3) SCT, 791 examined the proposition as to what
would be the qualifying service for pension as per Clause 6(6) of the 1992
Pension Scheme applicable to the Punjab Privately Management Recognized
Schools Employees. In paragraph 6 of the judgment, the following
observation has been made :- “There is another aspect of the matter. Hon’ble
the Supreme Court in the case of Vansant Gangaramsa Chandan v. State of
Maharashtra, 1996(4) SCT 403:

JT 1996 (Supp.) SC 544, has considered clause 23 of Chapter VI of a Pension
Scheme of the Hyderabad Agricultural Committee, which is as under:-
“4.Clause 23 of Chapter VI in the scheme reads as under: “Qualifying
service of a Market Committee employee shall commence from the date he
takes charge of the post to which he is first appointed or from the date the
employer started deducting the P.F. contribution for the employee which
ever later.” It was held that the clauses of the Scheme have to be read by
keeping in view the fact that pension is not a bounty of the State and it is
earned by employees after rendering long service to fall back upon after
their retirement. The same cannot be arbitrarily denied. The clause was
subjected to the principle of ‘reading down’ a well known tool of
interpretation to sustain the constitutionality of a statutory provision and
accordingly it was read down to mean that the qualifying service could
commence either from the date of taking charge of the post to which the
employee was first appointed or from the date he started contributing to the
Contributory Provident Fund whichever was earlier. The ratio of the above
mentioned judgment would apply to the facts of the instant case, inasmuch
as, the provision made in clause 6(6) of the 1992 Scheme has to be read
down to mean that qualifying service would commence from the date of
continuous appointment, which is 17.8.1965 in the present case, or from an
earlier date if the employer had started contributing to the Contributory
Provident Fund whichever is earlier. Therefore, the petitioner would be
entitled to count her service with effect from the date of her appointment
and approval i.e. 17.8.1965.” The writ petition was allowed and the
petitioners were held entitled to count their entire service w.e.f. 17.8.1965
to 30.9.2001 as qualifying service for the purposes of pension. However, the
Contributory Provident Fund was required to be adjusted and deducted from
the arrears of her pension. We come to the conclusion that the petitioners’
initial date of appointment after regularization will be the date on which
employee takes charge of the post. Once the entire service of a daily wager
is to be counted as qualifying service then his date of appointment will
relegate back to his initial date of appointment i.e. 1988 and he cannot be
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ousted from pension scheme by applying the date of regularization i.e.
28.3.2005 which is evidently after the new scheme or new restructured
defined Contribution Pension Scheme came into force w.e.f. 1.1.2004.
Reliance has been placed by the respondents on a Single Bench judgment in
case of Ramesh Singh and others Vs. State of Punjab (CWP No.5092 of 2010
decided on 22.3.2010). No benefit can be derived by the State on behalf of
the judgment because Rule 3.17 of the Punjab Civil Service Rules Vol.Il has
not been discussed in the judgment. A request for extension of pension
scheme has been repelled in the judgment on the ground that petitioners
who were working in the Board on work charge basis were regularized by
the Board. Since, there was no scheme of pension in the Board, their claim
of pension was rejected. On the other hand, the employees who had come
from the department of Health on deputation to the Board, and who on
repatriation to the parent department were held entitled to a pension by
virtue of pension scheme applicable in the parent department. This
Jjudgment is not applicable on the facts in the present case.”

Aforesaid judgment rendered by the Punjab and Haryana High Court has attained finality because
SLP bearing No. CC/7901 of 20111 having been filed by the State of Punjab stands dismissed.

14. Consequently, in view of the detailed discussion made herein above as well as law
relied upon, present petition is allowed and respondents are directed to count the service rendered
by the petitioner on contract basis while computing qualifying service for the purpose of pension
and increment. Petition stands disposed of accordingly.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Dr. Kamal Dev Sharma . Petitioner
Versus

State of Himachal Pradesh and Ors. ... Respondents

CWPOA No. 849 of 2019
Decided on: 15.7.2020

Central Civil Services (Pension) Rules, 1972 (Rules)- Rule 17- Government Notification dated
17.08.2006- Notification providing that Government employee appointed on and after 15.05.2003
would be governed by H.P. Civil Services Contributory Pension Rules, 2006- Grant of pension
under Rules to employees engaged prior to 15.05.2003 on ad-hoc basis but regularized after said
period- Entitlement- Held, regularization cannot be said to be a form of appointment-
Regularization would mean conferring quality of permanence on appointment which was initially
made on temporary, ad-hoc or contract basis- Service rendered prior to regularization therefore is
to be counted towards qualifying service even if it is not preceded by temporary or regular
appointment in a pensionable establishment- After regularization, initial date of appointment
would be date on which petitioner was appointed on ad-hoc basis- He is not governed by
Contributory Pension Scheme, 2006- Petition allowed. (Para 11, 14 & 15)
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19 \Whether the reporters of the local papers may be allowed to see the judgment?
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In the instant proceedings filed under Article 226 of the Constitution of India,
prayer has been made on behalf of the petitioner to quash and set-aside order dated 9.8.2011
(Annexure P-4), passed by respondent No.l in purported compliance of order/judgment dated
29.12.2010, passed by the Division Bench of this Court in CWP No. 3561 of 2010, titled Dr. Kamal
Dev Sharma v. State of HP and Ors., whereby following directions came to be issued:-

“Having regard to the CCS (Pension) Rules, 1972, having regard to
the GPF Rules and having regard to the submissions as above, we are
of the view that in the case of the petitioners, the matter requires
fresh consideration by the Government since as the amendment
introduced w.e.f. 15.5.2003, all appointments made in the State of
Himachal Pradesh on or after the date of publication of the
notification namely, on 15.5.2003, they alone are not be covered by
CCS (Pension) Rules, 1972. It is also to be noted as per the Scheme
dated 17.8.2006, the same is only made applicable to the new
appointees appointed after 15.5.2003.

Having regard to the factual matrix and legal position as referred to
above, whereby the appointments though on adhoc/
contractual/tenure basis having been made prior to 15.5.2003 and
which appointments having been given effect by way of
regularization with effect from the date of adhoc/tenure/contractual
basis, the contentions as referred to above, assume significance and
force. Therefore, these writ petitions are disposed of directing the
first respondent to consider the case of the petitioners afresh and
take appropriate action in the matter expeditiously.”

2. Perusal of order dated 9.8.2011 passed by the respondents reveals that
representation having been filed by the petitioner in terms of aforesaid order passed by this Court,
came to be rejected and as such, he was again compelled to approach this Court in the instant
proceedings, praying therein for following reliefs:

“i. to quash and set aside the impugned order Annexure P-4, dated
9th August, 2011, passed by respondent No.1, thereby directing the
respondents to continue the contribution of petitioner towards GPF
account No. Med-16543, which was allotted to the petitioner.

ii. to hold that the Contributory Pension Scheme i.e. Himachal
Pradesh Civil Services Contribution Pension Rules, 2006 is not
applicable retrospectively to the Government employees including
the petitioner.”

3. For having bird’s eye view, certain undisputed facts, which may be relevant for
proper adjudication of the case, are that the petitioner was appointed as Ayurvedic Medical Officer
on adhoc basis vide communication dated 23.1.1999 (Annexure P-1). Close scrutiny of aforesaid
communication reveals that 50 Ayurvedic doctors including the petitioner were ordered to be
appointed in the pay scale of Rs. 7220-11,660/- on the recommendation of Selection Committee. It
is also not in dispute that services of the petitioner were subsequently regularized vide
communication dated 25.11.2006 (Annexure P-2). Petitioner after his appointment as Ayurvedic
Medical Officer at Ayurvedic Dispensary, Shong, District Kinnaur, H.P, started contributing
towards General Provident Fund (GPF) and accordingly, he was allotted GPF number i.e. Med-
16543.

4. After regularization of the services of the aforesaid Ayurvedic Officers including the
petitioner, respondents directed the petitioners to switch over to Contributory Pension Scheme
introduced vide notification dated 17.8.2006. However, being aggrieved with the aforesaid decision
taken by the respondent-State, petitioner alongwith other Ayurvedic Doctors, approached this
Court by way of CWP No. 3561 of 2010, titled Dr. Kamal Dev Sharma v. State of HP and Ors. and
CWP No. 1921 of 2008, titled Dr. Deepak Pathania and Ors v. State of HP and Ors., praying therein
for reliefs as have been prayed in the instant petition.

5. The Division Bench of this Court after having heard parties and perused record
made available to it disposed of the writ petitions, directing therein respondent No.1 to consider the
case of the petitioners afresh. In purported compliance of aforesaid direction issued by the Division
Bench of this court, respondent No.1 considered the matter afresh and vide speaking order dated
9.8.2011, Principal Secretary (Ayurveda) Government of Himachal Pradesh, concluded that
employees appointed on or after 15.5.2003 are governed by the HP Civil Services Contributory
Pension Rules, 2006 and are not eligible to subscribe to the General Provident Fund as per Rule
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4(4) of the HP Civil Services Contributory Pension Rules, 2006. While drawing aforesaid
conclusion, Principal Secretary (Ayurveda), observed in the order that Rule 4 (26) of the HP Civil
Services Contributory Pension Rules, 2006 provides that employees appointed on or after
15.5.2003 and who are already contributing towards the GPF shall cease to continue to subscribe
towards the GPF from the date of notification of Contributory Pension Scheme and the amount
deposited in their GPF account, shall be transferred to their respective CPF accounts alongwith
interest.

6. Mr. Onkar Jairath, learned counsel representing the petitioner contended that
decision dated 09.8.2011 taken by respondent No.1 in purported compliance of judgment rendered
by the Division Bench of this Court in earlier case filed by the present petitioner is not sustainable
in the eye of law because competent authority while considering case of the petitioner afresh has
failed to take note of the observations/directions made/passed by the Division Bench of this court
while passing judgment dated 29.12.2010. He further contended that respondents have failed to
take note of the fact that petitioner after having joined his duty on 17.2.1999 was allotted GPF
number i.e. Med-16543 on 14.7.1999 and since then, he had been regularly contributing to the
GPF from monthly salary and as such, there was no occasion for the respondents to direct the
petitioner to switch over from GPF to CPF. Mr. Jairath further contended that once services of the
petitioner were ordered to be regularized from the date of his joining as Ayurvedic Medical Officer,
Contributory Pension Scheme introduced vide notification dated 17.8.2006 could not be made
applicable in the case of the petitioner, who was admittedly appointed in the year, 1999 and was
regularized on 25.11.2006. Mr. Jairath, further contended that in judgment dated 26.12.2019,
passed by the Division Bench of this Court, in case titled Smt. Sheela Devi v. State of HP and
Ors in CWPOA No. 195 of 2019 as well as judgment dated 1.1.2020, passed by this Court in CWP
No. 3267 of 2019 tilted Ram Krishan Sharma v. The Accountant General (A&E) HP and Ors, it
has been categorically held that service rendered by an employee prior to regularization in any
capacity are required to be counted towards qualifying service for grant of pension and increment
and as such, case of the petitioner is squarely covered with the aforesaid judgments. While
concluding his arguments, Mr. Jairath, argued that this Court while rendering judgment in Ram
Krishan Sharma’s case (Supra) has held that the entire service of an employee is to be counted
as qualifying service and his date of appointment will relegate back to his initial date of
appointment and as such, he cannot be ousted from the pension scheme by applying the date of
regularization.

7. Respondents though have virtually admitted the facts of the case, as have been
taken note herein above, but their case is that since petitioner was appointed on regular basis after
15.5.2003, his services have been rightly held to be governed by the HP Civil Services Contributory
Pension Rules, 2006. Mr. Arvind Sharma, learned Additional Advocate General, contended that as
per Rule 4 (26) of the aforesaid Rules, employees appointed on or after 15.5.2003 and who are
already contributing towards the GPF shall cease to continue to subscribe towards the GPF from
the date of notification of the Contributory Pension Scheme and as such, no infirmity and illegality
can be found in the order impugned before this Court in the instant proceedings.

8. Having heard learned counsel for the parties and perused material available on
record, this Court finds that respondent No.1 has rejected case of the petitioner on the ground that
since his services were regularized on 25.11.2006, he is governed by the Contributory Pension
Scheme, but in the instant case, petitioner was appointed as Ayurvedic Medical Officer on adhoc
basis in the year, 1999 and his services were regularized on 25.11.2006 i.e. after 15.5.2003.

9. At this stage, it may be noticed that this Court while dealing with cases of
Ayurvedic Medical Officers, as is the case of the petitioner, have already held that service of an
employee appointed on contract basis in temporary capacity or on adhoc is to be counted towards
qualifying service for grant of pension and increment.

10. In Sheela Devi’s case (supra), husband of the petitioner was also appointed as
Ayurveda Doctor on contract basis in temporary capacity in the year, 1999 and his services were
thereafter regularized in the year, 2009. Since husband of the petitioner expired on 23.1.2011,
petitioner being his wife made a request for release of pension, but same was turned down by the
respondents vide order dated 18.6.2018 on the ground that services rendered by the husband of
the petitioner on contract basis cannot be counted towards pensionary benefits under CCS Pension
Rules, 1972 as the same were applicable only to regular employees appointed in the government
department on or before 4.5.2003. However, as has been taken note herein above, coordinate
Bench of this court while placing reliance upon various judgments rendered by the Hon’ble Apex
Court as well as this Court rejected the aforesaid contention of the department that since services
of the husband of the petitioner were regularized after 14.5.2003, he cannot be held entitled for
pension.
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11. Bare perusal of judgment rendered by this Court in Ram Krishan Sharma’s case
supra suggests that contention of respondent department, that since services of the petitioner in
that case were regularized in the year, 2006, his date of appointment to the regular post is to
commence from the date of his regularization, was rejected outrightly. In the aforesaid judgment, it
has been specifically held by this Court that by no stretch of imagination, regularization can be
said to be form of appointment. Rather, regularization would mean conferring the quality of
permanence on the appointment which was initially made on temporary, ad-hoc or contract basis.

12. In Sheela Devi’s case (supra), it has been held as under:-

“2. The late husband of the petitioner was appointed as Ayurvedic doctor on
contract basis in temporary capacity in the year 1999, however, his services
were thereafter regularised in the year 2009 and he shortly thereafter
expired on 23.01.2011. The request made by the applicant for release of
pension has been turned down by the respondents vide order dated
18.6.2018 on the ground that the services rendered by the husband of the
applicant on contract basis cannot be counted for pensionary benefits under
CCS (Pension) Rules, 1972 (for short ‘Pension Rules’) as the same are
applicable only to regular government employees appointed in the
pensionable establishments in the Government departments on or before
14.05.2003. The Government employees appointed in non-pensionable
establishments are covered under the Contributory Provident Fund Rules,
1962. In terms of rule 2 of the Pension Rules, these rules are applicable to
the Government employees appointed substantively to civil services and
posts in Government departments which are borne on pensionable
establishments appointed on or before 14.05.2003. Further, as per rule 2 (g)
of the Pension Rules, these Rules are not applicable to the persons employed
on contract except when the contract provides otherwise.

3. We have heard learned counsel for the parties and have gone through
the records of the case carefully.

4. Rule 17 of the Central Civil Services (Pension)Rules, 1972 reads as under:

17. Counting of service on contract - ‘(1) A person who is initially
engaged by the Government on a contract for a specified period and is
subsequently appointed to the same or another post in a substantive
capacity in a pensionable establishment without interruption of duty,
may opt either:-

(a) to retain the Government contribution in the Contributory
Provident Fund with interest thereon including any other
compensation for that service ; or

(b) to agree to refund to the Government the monetary benefits
referred to in Clause (a) or to forgo the same if they have not been
paid to him and count in lieu thereof the service for which the
aforesaid monetary benefits may have been payable.

(2) The option under sub-rule (1) shall be communicated to the Head of
Office under intimation to the Accounts Officer within a period of three
months from the date of issue of the order of permanent transfer to
pensionable service, or if the Government servant is on leave on that
day, within three months of his return from leave, whichever is later.

(3). If no communication is received by the Head of Office within the
period referred to in sub-rule (2), the Government servant shall be
deemed to have opted for the retention of the monetary benefits payable
or paid to him on account of service rendered on contract.”

5. It is clear from the plain language employed in rule 17 of the Central
Civil Services (Pension) Rules, 1972 that if a person is initially engaged by
the Government on contract for a specified period and is subsequently
appointed to the same or another post in a substantiative capacity in a
pensionable establishment without interruption of duty, he may opt either
to retain the Government contribution in the Contributory Provident Fund
with interest thereon including any other compensation for that service or
to agree to refund to the Government the monetary benefit referred to in
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clause or to forgo the same if they have not been paid to him and count in
lieu thereof the service for which the aforesaid monetary benefits may have
been payable.

6. We may at this stage refer to a decision rendered by learned Single Judge
of this Court in Paras Ram vs. State of Himachal Pradesh and another,
Latest HLJ 2009 (HP) 887, wherein it was laid down that if adhoc service is
followed by regular service in the same post, the said service can be counted
for the purpose of increments.

7. Further a Division Bench of this Court in LPA No. 36 of 2010 titled Sita
Ram vs. State of H.P. and others, decided on 15.7.2010 after placing
reliance in Paras Ram’s case (supra) held that “It is also settled principle of
law that any service that is counted for the purpose of increment, will count
for pension also. To that extent the appellant is justified in making
submission that period may be treated as qualifying service for the purpose
of pension also.”

8. A co-ordinate Bench of this Court (Coram: Mr. Justice Rajiv Sharma, J.
and Mr. Justice Sureshwar Thakur, J.) while dealing with an identical issue
in CWP No. 5400 of 2014 titled Veena Devi Vs. Himachal Pradesh State
Electricity Board and another, decided on 21.11.2014 and after
interpreting the provisions of Rule 17, directed the respondents therein to
count the services of the petitioner therein on contract basis as Clerk/Typist
with effect from 16.11.1988 to 21.3.2009 for the purpose of qualifying
service for pensionary benefits.

9. Likewise, the same Bench issued similar directions in CWP No. 8953 of
2013 titled Joga Singh and others vs. State of H.P. and others and
connected matter, decided on 15.6.2015 by directing the period of service
rendered on contract basis as qualifying service for the purpose of pension
under the Pension Rules.

10. Another Co-ordinate Bench of this Court {Coram: Hon’ble Mr. Justice
Surya Kant, Chief Justice (as his Lordship then was) and Hon’ble Mr. Justice
Ajay Mohan Goel, J.} in CWP No. 2384 of 2018 titled State of Himachal
Pradesh and others vs. Matwar Singh and another, decided on 18.12.2018,
held that work charge status followed by regular appointment has to be
counted as a component of qualifying service for the purpose of pension and
other retiral benefits. Therefore, the executive instructions, if any, issued by
the Finance Department to the contrary, are liable to be ignored/ struck
down, in light of the decisions rendered in CWP No. 6167 of 2012, titled
Sukru Ram vs. State of H.P. and others, decided on 6th March, 2013 and a
Full Bench of Punjab and Haryana High Court in Kesar Chand vs. State of
Punjab through the Secretary PWD (B&R) Chandigarh and others, (1988) 94
(2) PLR 223, the relevant para-3 of the judgment reads as under:

“3. It is by now well settled that the work charge status followed by
regular appointment has to be counted as a component of qualifying
service for the purpose of pension and other retiral benefits.
Executive instructions, if any, issued by the Finance Department to
the contrary, are liable to be ignored/ struck down, in light of view
taken by this Court in CWP No. 6167 of 2012, titled Sukru Ram vs.
State of H.P. and others, decided on 6th March, 2013. A Full Bench
of Punjab and Haryana High Court in Kesar Chand vs. State of
Punjab through the Secretary PWD (B&R) Chandigarh and others,
(1988) 94 (2) PLR 223, also dealt with an identical issue where Rule
3.17 (ii) of the Punjab Civil Services Rules excluded the work charge
service for the purpose of qualifying service. Setting aside the said
Rule being violative of Articles 14 and 16 of the Constitution of
India, it was held that the work charge service followed by regular
appointment will count towards qualifying service for the purpose of
pension and other retiral benefits. The aforesaid view was also
confirmed by the Hon’ble Apex Court.”

11. As regards the counting of work period rendered on work charged basis
followed by regular appointment, the issue is otherwise no longer res
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integra in view of the judgment of the Hon’ble Supreme Court in Punjab
State Electricity Board vs. Narata Singh AIR 2010 SC 1467, Habib Khan vs.
The State of Uttarakhand (Civil Appeal No. 10806 of 2017) decided on
23.8.2017 and recent decision rendered by three Judges of the Hon’ble
Supreme Court in Prem Singh vs. State of Uttar Pradesh and others AIR
2019 SC 4390.

12. It is by now settled law that the work-charge status followed by regular
appointment has to be counted as a component of qualifying service for the
purpose of pension and other retiral benefits and even adhoc service in
terms of Paras Ram’s case (supra) followed by regular service in the same
post has to be counted for the purpose of increments and in turn for pension
as held by the Division Bench of this Court in LPA No. 36 of 2010 titled Sita
Ram’s case (supra), can the benefit be denied to the employees appointed on
contract basis followed by regular appointment.

12. Even though the issue in question is squarely covered by the judgments
rendered by this Court in Veena Devi and Joga Singh cases (supra). However,
we may at this stage make note of an unreported decision of the Division
Bench of the Punjab and Haryana High Court in Rai Singh and another vs.
Kurukshetra University, Kurukshetra, C.W.P. No.2246 of 2008, decided on
August 18, 2008 wherein the Court after taking into consideration the Full
Bench judgment in Kesar Chand case (supra) held that once the employees
have been regularised and are now held entitled to pension by counting
adhoc service, exclusion of service “on contract basis” will be
discriminatory. It was further held that appointment on contract basis is a
type of adhoc service. Mere fact that nominal breaks are given or lesser pay
is given or increments are not given, is no ground to treat the said service
differently. Beneficial provision for pension having been extended to adhoc
employees, denial of the said benefit to employees working on contract
basis, who also stand on same footing as employees appointed on adhoc
basis cannot be held to be having any rational basis and the judgment in
Kesar Chand (supra) is fully applicable. It shall be apposite to refer to the
necessary observations as contained in paras 4 to 8 of the judgment, which
read as under:

“4. Learned counsel for the petitioners relies upon a Full Bench
Jjudgment of this Court in Kesar Chand v. State of Punjab and others,
1988 (2) PLR 223, wherein validity of Rule 3.17 (ii) of the Punjab Civil
Services Rules, Volume II was considered, which provided for
temporary or officiating service followed by regularization to be
counted as qualifying service but excluded period of service in work
charge establishment. It was held that if temporary or officiating
service was to be counted towards qualifying service, it was
illogical that period of service in a work charge establishment was
not counted.

6. As held in Kesar Chand (supra), pension is not a bounty and is for
the service rendered. It is a social welfare measure to meet hardship
in the old age. The employees can certainly be classified on rational
basis for the purpose of grant or denial of pension. A cutoff date can
also be fixed unless the same is arbitrary or discriminatory. In
absence of valid classification, discriminatory treatment is not
permissible.

7. Once the employees have been regularised and are held entitled to
pension by counting adhoc service, exclusion of service “on contract
basis” will be discriminatory. Appointment on contract basis is a
type of adhoc service. Mere fact that nominal breaks are given or
lesser pay is given or increments are not given, is no ground to treat
the said service differently. Beneficial provision for pension having
been extended to adhoc employees, denial of the said benefit to
employees working on contract basis, who also stand on same
footing as employees appointed on adhoc basis cannot be held to be
having any rational basis. Judgment of this Court in Kesar Chand
(supra) is fully applicable.



49

8. Accordingly, we allow this writ petition and declare that the
contractual employees who have rendered -continuous service
(ignoring nominal breaks) followed by regularization in a
pensionable establishment, will be entitled to be treated at par with
adhoc employees in such establishment, for counting their
qualifying service for pension.”

13. Adverting to the facts of the case, we have no difficulty in concluding
that even though the appointment of the husband of the petitioner was
contractual but that was in no manner qualitative different from the
regular employees and once there was need for doctors in the State as is
evident from the fact that the services of the husband of the petitioner
ultimately stood regularised, then it was unfair on the part of the State
Government to take work from the employee on contract basis. They ought
to have resorted to an appointment on regular basis.

14. The taking of work on contractual basis for long amounts to adopting
the exploitative device. Later on, though the services of the husband of the
petitioner as observed above, were regularised. However, the period spent by
him on contractual basis, has not been counted towards the qualifying
service. Thus, the respondents have not only deprived the deceased husband
of the petitioner from the due emoluments during the period he served on
less salary on contractual basis but he was also deprived of counting of the
period for pensionary benefits.

15. The State has been benefitted by the services rendered by the deceased
husband of the petitioner in the heydays of his life on less salary on
contractual basis. Therefore, there is no rhyme or reason not to count the
contract period in case it has been rendered before regularization. If same
is denied, it would be highly unjust, impermissible and irrational to deprive
such employees benefit of the qualifying service.

16. The classification cannot be done on the irrational basis and when
respondents are themselves counting period spent in such service, it would
be highly discriminatory not to count the service on the basis of flimsy
classification. As it would rather be unjust, illegal, impermissible to make
the aforesaid classification under the Pension Rules and to make Rule valid
and non-discriminatory, the same will have to be read down and it has to be
held that services rendered even prior to regularisation in the capacity of
work-charged employees, contract employees, contingency paid fund
employees or nonpensionable establishment shall be counted towards the
qualifying service even if such service is not preceded by temporary or
regular appointment in a pensionable establishment.

17. In taking this view, we are fortified by the judgment rendered in Prem
Singh’s case (supra), more particularly observations made in paras 28 to 34
of the judgment, which read as under:

“28. The submission has been urged on behalf of the State of Uttar
Pradesh to differentiate the case between workcharged employees
and regular employees on the ground that due procedure is not
followed for appointment of work charged employees, they do not
have that much work pressure, they are unequal and cannot be
treated equally, work- charged employees form a totally different
class, their work is materially and qualitatively different, there
cannot be any clubbing of the services of the work-charged
employees with the regular service and vice versa, if a work-charged
employee is treated as in the regular service it will dilute the basic
concept of giving incentive and reward to a permanent and
responsible regular employee.

29. We are not impressed by the aforesaid submissions. The
appointment of the work-charged employee in question had been
made on monthly salary and they were required to cross the
efficiency bar also. How their services are qualitatively different
from regular employees? No material indicating qualitative
difference has been pointed out except making bald statement. The
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appointment was not made for a particular project which is the
basic concept of the work charged employees. Rather, the very
concept of workcharged employment has been misused by offering
the employment on exploitative terms for the work which is regular
and perennial in nature. The work-charged employees 13 had been
subjected to transfer from one place to another like regular
employees as apparent from documents placed on record. In Narain
Dutt Sharma & Ors. v. State of Uttar Pradesh & Ors. (CA No. 2019 @
SLP (C) No.5775 of 2018) the appellants were allowed to cross
efficiency bar, after ‘8’ years of continuous service, even during the
period of work-charged services. Narain Dutt Sharma, the appellant,
was appointed as a work-charged employee as Gej Mapak w.e.f
15.9.1978. Payment used to be made monthly but the appointment
was made in the pay scale of Rs.200- 320. Initially, he was
appointed in the year 1978 on a fixed monthly salary of Rs.205 per
month. They were allowed to cross efficiency bar also as the benefit
of pay scale was granted to them during the period they served as
work-charged employees they served for three to four decades and
later on services have been regularized time to time by different
orders. However, the services of some of the appellants in few
petitions/ appeals have not been regularized even though they had
served for several decades and ultimately reached the age of
superannuation.

30. In the aforesaid facts and circumstances, it was unfair on the
part of the State Government and its officials to take work from the
employees on the work-charged basis. They ought to have resorted to
an appointment on regular basis. The taking of work on the work-
charged basis for long amounts to adopting the exploitative device.
Later on, though their services have been regularized. However, the
period spent by them in the work-charged establishment has not
been counted towards the qualifying service. Thus, they have not
only been deprived of their due emoluments during the period they
served on less salary in work charged establishment but have also
been deprived of counting of the 14 period for pensionary benefits as
if no services had been rendered by them. The State has been
benefitted by the services rendered by them in the heydays of their
life on less salary in work- charged establishment.

31. In view of the note appended to Rule 3(8) of the 1961 Rules, there
is a provision to count service spent on work charged, contingencies
or non pensionable service, in case, a person has rendered such
service in a given between period of two temporary appointments in
the pensionable establishment or has rendered such service in the
interregnum two periods of temporary and permanent employment.
The work-charged service can be counted as qualifying service for
pension in the aforesaid exigencies.

32. The question arises whether the imposition of rider that such
service to be counted has to be rendered in-between two spells of
temporary or temporary and permanent service is legal and proper.
We find that once regularization had been made on vacant posts,
though the employee had not served prior to that on temporary
basis, considering the nature of appointment, though it was not a
regular appointment it was made on monthly salary and thereafter
in the pay scale of work-charged establishment the efficiency bar
was permitted to be crossed. It would be highly discriminatory and
irrational because of the rider contained in Note to Rule 3(8) of 1961
Rules, not to count such service particularly, when it can be
counted, in case such service is sandwiched between two temporary
or in-between temporary and permanent services. There is no rhyme
or reason not to count the service of workcharged period in case it
has been rendered before regularisation. In our opinion, an
impermissible classification has been made under Rule 3(8). It would
be highly unjust, impermissible and irrational to deprive such
employees benefit of the qualifying service. Service of work-charged
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period remains the same for all the employees, once it is to be
counted for one class, it has to be counted for all to prevent
discrimination. The classification cannot be done on the irrational
basis and when respondents are themselves counting period spent in
such service, it would be highly discriminatory not to count the
service on the basis of flimsy classification. The rider put on that
work-charged service should have preceded by temporary capacity is
discriminatory and irrational and creates an impermissible
classification.

33. As it would be unjust, illegal and impermissible to make
aforesaid classification to make the Rule 3(8) valid and non
discriminatory, we have to read down the provisions of Rule 3(8) and
hold that services rendered even prior to regularisation in the
capacity of work-charged employees, contingency paid fund
employees or non- pensionable establishment shall also be counted
towards the qualifying service even if such service is not preceded by
temporary or regular appointment in a pensionable establishment.

34. In view of the note appended to Rule 3(8), which we have read
down, the provision contained in Regulation 370 of the Civil Services
Regulations has to be struck down as also the instructions
contained in Para 669 of the Financial Handbook.”

18. It would be clearly evident from the aforesaid judgment of the Hon’ble
Supreme Court that the services rendered prior to regularisation in any
capacity be it work-charged employees, contingency paid fund employees or
non-pensionable establishment has to be counted towards qualifying service
even if such service is not preceded by temporary or regular appointment in
a pensionable establishment.

19. Once that be so, obviously no discrimination can be made qua the
employees, who rendered services prior to regularisation in the capacity of
contractual employees and were regularised only because they had put in
the requisite number of years of service on contractual basis like their
counterparts who had rendered services in the capacity of work charged
employees, contingency paid fund employees or non-pensionable
establishment, of course, for that matter even on adhoc basis.”

In Ram Krishan Sharma’s case (supra), it has also been held as under:-

8.Though in the aforesaid case, husband of the petitioner was
appointed as Ayurveda Officer in temporary capacity in the year,
1999 on contract basis, but careful perusal of judgment rendered by
the Hon’ble Apex court in Prem Singh v. State of Uttar Pradesh and
Ors, AIR 2019 SC4390, which has been otherwise taken note of by
the coordinate Bench while passing the judgment in Sheela Devi’s
case (supra) suggests that service rendered prior to regularization in
any capacity is to be counted towards qualifying service even if such
service is not proceeded by temporary or regular appointment in a
pensionable establishment.

9.In view of the aforesaid law laid down by the Hon’ble Apex Court,
admittedly no discrimination can be made inter-se the employees,
who renders/rendered services prior to regularization in the capacity
of contractual employees and were subsequently regularized.
Needless to say, employees, who render services on ad-hoc basis are
definitely on better footing than persons, who render/rendered
services in the temporary capacity or on contractual basis.

10. Leaving everything aside, in the case at hand, services of the
petitioner were regularized in the year, 2006 i.e. after completion of
seven years that too on batch wise basis. If documents available on
record are read/scanned in its totality, it clearly emerges that even
out of 50 officers as detailed in notification dated 23.1.1999, 25
incumbents were regularized after three years of issuance of
aforesaid notification dated 23.1.1999 whereas remaining including
petitioner were regularized subsequently on batch wise basis in the



52

years 2006 and 2009 respectively. Once 50 Ayurveda doctors were
appointed as Ayurvedic Medical Officer, Grade-II in the same pay
scale of Rs. 7,000-10,980/- by way of one notification dated
23.1.1999, it is not understood that how only 25 doctors out of 50
could be regularized in the year, 2003 and remaining 25 in the year,
2006 and 2009 respectively. Careful perusal of notification dated
29.6.1992 available at page 57 of the paper book reveals that at the
time of promulgation of recruitment and Promotion Rules for
appointment to the post of Ayurveda Officer, 563 posts were
available in the department i.e. 50 percent by way of direct
recruitment and 50 percent on batch wise basis, but in the instant
case, department by only regularizing 25 doctors out of 50 as
detailed in notification dated 23.1.1999 though enabled 25 doctors
to avail benefit of CCS (Pension) Rules, 1972, whereas remaining 25
were left in lurch without any fault of them.

11.0therwise also, it is none of the case of the respondent that
petitioner herein was not appointed in the year, 1999 rather there
specific case is that since his services were regularized in the year,
2006 and as such, his date of appointment to the regular post is to
commence from the date of his regularization, which
argument/submission is not legally tenable and deserves outright
rejection. By no stretch of imagination, regularization can be said
to be form of appointment. Rather, regularization would mean
conferring the quality of permanence on the appointment which was
initially made on temporary, ad-hoc or contract basis.

12.Hon’ble Apex Court in case titled R. N. Nanjundappa v. T.
Thimmiah and Anr, 1972 (1) SCC 409 has held that regularization
cannot be said to be mode of recruitment and to accede to such
proposition, would mean to introduce a new head of appointment in
defiance of rules or it may have the effect of setting at naught the
rules. Relevant para of the aforesaid judgment is reproduced herein
below:

“The contention on behalf of the State that a rule
under Article 309 for regularisation of the appointment
of a person would be a form of recruitment read with
reference to power under Article 162 is unsound and
unacceptable. The executive has the power to appoint.
That power may have its source in Article 162. In the
present case the rule which regularised the appointment
of the respondent with effect from 15 February, 1958
notwithstanding any rules cannot be said to be in
exercise of power under Article 162. First, Article
162 does not speak of rules whereas Article 309 speaks
of rules. Therefore, the present case touches the power of
the State, to make rules under Article 309 of the nature
impeached here. Secondly, when the Government acted (1)
[1966] 1 S.C.R. 994 under Article 309 the Government
cannot be said to have acted also under Article 162 in
the same breath. The two Articles operate in different
areas. Regularisation cannot be said to be a form of
appointment. Counsel on behalf of the respondent
contended that regularisation would mean conferring the
quality of permanence on the appointment whereas
counsel on behalf of the State contended that
regularisation did not mean permanence but that it was
a case of regularisation of the rules under Article
309. Both the contentions are fallacious. If the
appointment itself is in infraction of the rules or if it is
in violation of the provisions of the Constitution illegality
cannot be regularised. Ratification or regularisation is
possible of an act which is within the power and province
of the authority but there has been some non-compliance
with procedure or manner which does not go to the root
of the appointment. Regularisation cannot be said to be a
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mode of recruitment. To accede to such a proposition
would be to introduce a new head of appointment in
defiance of rules or it may have the effect of setting at
naught the rules.”

14. It is quite apparent from the aforesaid exposition of law laid down by the
coordinate Bench of this Court as well as this Court that service rendered prior to regularization in
any capacity be it work charged employees, contingency paid fund employees or non-pensionable
establishment is to be counted towards qualifying service even if such service is not preceded by
temporary or regular appointment in a pensionable establishment.

15. If aforesaid analogy is applied in the case of the petitioner, his initial date of
appointment after regularization will be the date on which he was initially appointed on adhoc
basis in the year, 1999 and as such, he cannot be said to be covered under the HP Civil Services
Contributory Pension Rules, 2006, which specifically provides that employees appointed on or after
15.5.2003, are not eligible to subscribe for GPF.

16. Aforesaid Rules provide that employees appointed on or after 15.5.2003 and who
are already contributing towards the GPF, shall cease to continue to subscribe towards the GPF
from the date of notification of Contributory Pension Scheme, but in the instant case, petitioner
cannot be said to be appointed on or after 15.5.2003, rather for the reasons stated herein above
petitioner’s date of appointment will relegate back to his initial date of appointment i.e. 1999 and
as such, he cannot be estopped from contributing towards GPF.

17. Consequently, in view of the aforesaid discussion as well as law relied upon,
present petition is allowed and impugned order dated 9.8.2011 (Annexure P-4) is quashed and set-
aside. It is further held that the HP Civil Services Contributory Pension Rules, 2006 is not
applicable retrospectively in the case of the petitioner and he is entitled to contribute towards GPF
qua which he has been already allotted GPF No. i.e. Med-16543. In the aforesaid terms, present
petition is disposed of, so also pending application(s), if any.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

G.Ss.Guleria Petitioner
versus
State of H.P.& another . Respondents

CWPOA No.868 of 2019
Date of Decision: 17.7.2020

Constitution of India, 1950- Article 226- Order qua recovery of salary paid in excess-
Challenge by way of writ on ground that no misrepresentation was made by petitioner
regarding fixation of his salary and amount cannot be recovered at a belated stage- Held, step
up in pay was given to petitioner on his representation- Order of step up passed by Authority
which was not competent to grant it- Order was made subject to audit verification and right of
department to recover overpayment if any- Petitioner also furnished undertaking to refund
overpayment resulting from wrong re-fixation of his pay- Due notice given to petitioner by
department before issuing order of recovery- Payment of excess amount also not disputed by
petitioner- Department has a right to recover excess amount from petitioner- Petition
dismissed. (Para 10, 14 & 15)

Cases referred:

Sahib Ram vs. State of Himachal Pradesh, 1995(1) Supp. SCC 18;
State of Punjab vs. Rafiq Masih, (2015)14 Supreme Court Cases 334;

Whether approved for report? Yes.

For the Petitioner : Mr. Karan Singh Parmar, Advocate.

For the Respondents : Mr. Ashok Sharma, Advocate General,
with Mr. Sudhir Bhatnagar, Additional Advocate General.
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Sandeep Sharma, Judge (oral)

Being aggrieved and dissatisfied with the order dated 27.3.2012 passed by
Engineer-in-Chief, I & PH Department, Shimla, H.P., whereby a sum of Rs. 88,838/- has been
ordered to be deducted from the arrear of revised pay scale of the officer i.e. petitioner,
petitioner has approached this Court in the instant proceedings, praying therein following
reliefs:-

(i) That order dated 27.3.2012 may kindly be quashed and set-aside and respondents may
kindly be directed to refund a sum of Rs.88,838/- to the petitioner alongwith interest at some
Nationalized bank;

(ii) That the respondents may kindly be burdened with costs;

2. Certain undisputed facts, which are necessary for adjudication of the case are that
initially petitioner joined services as Assistant Engineer in the respondent department on 23rd
January, 1979. Person namely, Sh. Rajesh Kamal Sharma also joined the post of Assistant
Engineer as Direct Recruit on 28.7.1981. On 1.7.2009, final seniority list as it stood on
31.12.2008 was circulated by the respondent department, wherein name of the petitioner finds
mention at Sr. No.7, whereas above named person Sh. Rajesh Kamal Sharma at Sr. No.13 of
the seniority list.

3. It is not in dispute that subsequently both the petitioner as well as person namely,
Sh. Rajesh Kamal Sharma were promoted as Superintending Engineer in the I & PH
Department. On 30.6.2010, petitioner retired from the respondent department, but on
12.10.1999 he after having come to know that person namely, Sh. Rajesh Kamal Sharma, who
was junior to him is drawing higher salary, represented the competent authority, praying
therein for stepping up of his salary qua Sh. Rajesh Kumar Sharma.

4. Consequent upon aforesaid representation made by the petitioner, his pay was re-
fixed by step up w.e.f.26.6.1996, as is evident from the office order dated 19.3.2011 (Annexure
R-3). However, respondent department subsequently vide communication dated 28th
September, 2011 informed the petitioner (Annexure P-4) that after having carefully perused the
Due Drawn Statement, it has transpired that sum of Rs. 88838/-( Rupees Eighty Eight
Thousand Eight Hundred Thirty Eight only) is recoverable from you. Engineer-in-Chief 1& PH
Department by way of aforesaid communication specifically stated in the aforesaid
communication that before further action is taken, you may furnish your comments within a
period of thirty days. Pursuant to aforesaid communication, petitioner filed reply dated
20.12.2011 (Annexure P-5) stating therein that since there was no misrepresentation on his
part when the re-fixation was done in year 1996, amount paid to him on account of step up
cannot be recovered at this stage, as has been held by the Hon’ble Apex Court in Sahib Ram
vs. State of Himachal Pradesh, 1995(1) Supp. SCC 18. While filing aforesaid reply, petitioner
prayed to the competent authority that recovery as pointed out vide letter dated 28.9.2011
may be waived of because recovery cannot be affected at the belated stage as per the judgment
rendered by Hon’ble Apex Court in Sahib Ram’s case supra. Competent authority after having
taken note of aforesaid reply filed by the petitioner as well as judgment rendered by Hon’ble
Apex Court in Sahib Ram’s case supra, rejected the claim of the petitioner vide order dated
27.3.2012 (Annexure P-6). Vide aforesaid order, competent authority observed that pay of Sh.
G.S.Guleria, Superintending Engineer (petitioner) was stepped up on his request and after
having obtained his undertaking dated 5.9.2009 (Annexure R-5). In the aforesaid background,
petitioner approached this Court in the instant proceedings, praying therein for the relief(s), as
has been reproduced hereinabove.

S. Having heard learned counsel representing the parties and perused the material
available on record, this Court finds that request of step up of pay scale came to be made on
behalf of the petitioner vide communication dated 12.10.1999 (Annexure R-1). Perusal of
aforesaid communication reveals that petitioner after having come to know that person namely,
Sh. Rajesh Kamal Sharma, Superintending Engineer, I & PH Circle ,Bilaspur, who is junior to
him was drawing more pay in the revised pay scale w.e.f.1.6.2006, requested the department to
step up his pay to bring at par with the person namely, Sh. Rajesh Kamal Sharma.

6. Though, Superintending Engineer, I & PH Circle, Reckong Peo was not competent
to grant higher time scale to the petitioner because competent authority to grant higher time
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scale is the Govt. i.e. Principal Secretary (IPH) to the Government of Himachal Pradesh, but
record reveals that Superintending Engineer, I & PH Circle, Reckong Peo inadvertently granted
higher time scale to the petitioner vide letter dated 9.12.1999 and as such, no benefit, if any,
can be given to the petitioner in terms of the judgment passed by the Hon’ble Apex Court in
Sahib Ram’s case supra.

7. Careful perusal of office order dated 19.3.2011, clearly reveals that pay fixation
made in the case of the petitioner pursuant to his request was accepted by the respondent-
department subject to the verification by the Audit Office. It specifically stands recorded in the
aforesaid communication that if over payment is found as a result of incorrect pay fixation by
the audit office, the Government shall have the right to recover the over payment from his any
dues without serving any notice to the Officer concerned.

8. Besides above, respondent department while re-fixing the pay of the petitioner also
took an undertaking from him, which is available at page No.57 of the paper book (Annexure R-
5). Perusal of Annexure R-5 i.e. Form of undertaking given by the petitioner on 5.9.2009,
clearly reveals that he undertook before the authority that at the time of re-fixation of his pay
or any excess payment detected in the light of discrepancies noticed subsequently or due to
any reason, will be refunded by him to the government either by adjustment against future
payments due to him or otherwise failing which DDO concerned shall have every right to
recover the said amount of over payment in monthly installments from his monthly salary or
from any other pay arrears. Needless to say, once the petitioner accepted the grant of step up,
natural consequences flowing from such step up are also to be accepted by him being
inextricable. Respondents have categorically stated in the impugned order that perusal of Due
Drawn Statement has revealed that sum of Rs. 88838/- is recoverable from you and as such,
you are liable to refund the same being excess payment.

9. Leaving everything aside, bare perusal of the averments contained in the petition,
nowhere suggest that the petitioner has been able to dispute the contention of the respondent
department that sum of Rs.88838/- is recoverable from him, rather claim of the petitioner is
that since he had not misrepresented at the time of making representation for stepping up to
bring his pay at par with the person namely, Rajesh Kamal Sharma, who is/was admitted
junior to him, no recovery, if any, can be affected at this stage on account of excess payment.

10. Reply filed by the respondents reveals that the competent authority to grant
higher/ time scale of Rs. 14300-400-15900-450-18150 on completion of 14 years of service as
Assistant Engineer/ S.D.O/Executive Engineer is the government and not the Superintending
Engineer, I & PH Circle, Reckong Peo, but it appears that the petitioner misrepresented to his
Superintending Engineer, I& PH Circle, Reckong Peo vide representation dated 12.10.1999
(Annexure R-1) for granting higher/time pay scale of Rs. 14300-400-15900-450-18150 on
completion of 14 years of service as Assistant Engineer/S.D.O/Executive Engineer.
Superintending Engineer, 1& PH Circle, Reckong Peo without there being any authority
accepted the representation of the petitioner and granted aforesaid pay scale to the petitioner.
Superintending Engineer, 1& PH Circle, Reckong Peo after granting higher pay scale to the
petitioner raising his pay from Rs. 11380/- per month (as per fitment table) to Rs. 14300/ - per
month w.e.f.1.1.996, inadvertently granted his annual increment after completion of only one
month i.e. w.e.f.1.2.1996, whereas such increment ought to have been granted after completion
of 12 calendar months, which action of Superintending Engineer, I1& PH Circle, Reckong Peo
was in complete violation of Government of India’s Orders No.(6) 2 of Fundamental Rule-23(FR-
23), which provides that where a pay is fixed at the minimum to the revised/higher pay scale,
next annual increment is admissible only after completion of 12 calendar months. In view of
the aforesaid statutory rule, it was incumbent upon the petitioner to point out wrong fixation,
but he despite having known the rules chose to remain silent. Since petitioner has not raised
any dispute with regard to quantum of amount allegedly recoverable from him on account of
excess payment, this Court sees no reason to go into the aforesaid aspect of the matter.

11. Mr. Karan Singh Parmar, learned counsel representing the petitioner while placing
reliance upon the judgment rendered by Hon’ble Apex Court in State of Punjab vs. Rafiq
Masih, (2015)14 Supreme Court Cases 334, vehemently argued that recovery from the retired
employees or employees, who are due to retire is impermissible, especially when there was no
misrepresentation , if any, on the part of the petitioner at the time of claiming benefit of step up
in his favour. No doubt, in the aforesaid judgment passed by Hon’ble Apex Court, it has been
held that recovery from retired employees, or employees, who are due to retire within one year
of the order of recovery is impermissible in law.

12. But Hon’ble Apex Court in subsequent judgment dated 29th July, 2016 passed in
case titled High Court of Punjab and Haryana and another versus Jagdev Singh, has
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clarified that principle enunciated in Proposition (ii) cannot be made applicable to the situation
where the officer to whom payment was made in the first instance was clearly placed on notice
that any payment found to have been made in excess would be required to be refunded. In the
aforesaid judgment Hon’ble Apex Court has held that if the officer has furnished an
undertaking while opting for the revised pay scale, he is bound by the undertaking given by
him.

13. At this stage, it would be relevant to reproduce para No.9 to 11 of the aforesaid
judgment hereinbelow:-

“9. The submission of the Respondent, which found favour with the High Court, was that a
payment which has been made in excess cannot be recovered from an employee who has
retired from the service of the state. This, in our view, will have no application to a situation
such as the present where an undertaking was specifically furnished by the officer at the time
when his pay was initially revised accepting that any payment found to have been made in
excess would be liable to be adjusted. While opting for the benefit of the revised pay scale, the
Respondent was clearly on notice of the fact that a future re-fixation or revision may warrant
an adjustment of the excess payment, if any, made.

10. In State of Punjab & Ors etc. vs. Rafiq Masih (White Washer) etcl. this Court held that
while it is not possible to postulate all situations of hardship where payments have mistakenly
been made by an employer, in the following situations, a recovery by the employer would be
impermissible in law:

“(i) Recovery from employees belonging to Class-III and Class-IV service (or Group 'C' and
Group 'D' service).

(ii) Recovery from retired employees, or employees who are due to retire within one year, of the
order of recovery.

(iii) Recovery from employees, when the excess payment has been made for a period in excess
of five years, before the order of recovery is issued.

(iv) Recovery in cases where an employee has wrongfully been required to discharge duties of a
higher post, and has been paid accordingly, even though he should have rightfully been
required to work against an inferior post.

(v) In any other case, where the Court arrives at the conclusion, that recovery if made from the
employee, would be iniquitous or harsh or arbitrary to such an extent, as would far outweigh
the equitable balance of the employer's right to recover.” (emphasis supplied).

11. The principle enunciated in proposition (ii) above cannot apply to a situation such as in the
present case. In the present case, the officer to whom the payment was made in the first
instance was clearly placed on notice that any payment found to have been made in excess
would be required to be refunded. The officer furnished an undertaking while opting for the
revised pay scale. He is bound by the undertaking”.

14. In the case at hand, there is ample material available on record suggestive of the
fact that competent authority while passing the order of stepping up of the pay of the petitioner
specifically put him to the caveat that pay in question is subject to the verification by the audit
office and if any over payment is found as a result of incorrect pay fixation by the audit office,
the Government shall have the right to recover the over payment from his any dues without
serving any notice. Besides above, petitioner also furnished an undertaking while accepting
revised pay scale that any excess payment that may be found as a result of incorrect fixation
of pay or any excess payment detected in the light of discrepancies noticed subsequently or
due to any excess will be refunded by him to the Government either by adjustment against
future payments due to him or otherwise, failing which the DDO concerned shall have every
right to recover the said amount of overpayment in monthly installments from his monthly
salary or from other pay arrears.

15. Consequently, in view of the aforesaid law laid down by the Hon’ble Apex Court in
Jagdev Singh’s case supra, submission of learned counsel representing the petitioner that
since pay fixation was done without there being any misrepresentation, no recovery can be
effected even, if pay of the employees was wrongly fixed, cannot be accepted. Record of the
case reveals that competent authority before issuing order of recovery afforded due opportunity
of being heard to the petitioner, who while replying to notice has no where disputed the
amount determined by the respondent-department on account of wrong fixation, rather has
simply stated that there is no misrepresentation on his part when fixation was done in the
year, 1996.
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16. Accordingly, in view of the above, the present petition is dismissed alongwith
pending applications, if any.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Nandi Verdhan ....Petitioner.
Versus

State of Himachal Pradesh & others ...Respondents.

CWPOA No0.428 of 2019
Reserved on 26.06.2020
Decided on: 30.06.2020

Constitution of India, 1950- Articles 14 & 226- Promotion to higher post- Entitlement- Held, right to
be promoted to higher post is not a fundamental right of an employee- However right of being
considered for promotion is a fundamental right. (Para 9)

Constitution of India, 1950- Articles 14 & 226- Promotion to higher post- Whether employer can be
directed to promote the eligible employee? - Held, Court cannot pass writ of mandamus directing an
employer to order promotion of eligible employee simply because vacancy is available- It is prerogative
of employer whether to fill or not, the vacant post existing in the establishment- Unless Court is
satisfied that employer is intentionally not filling up the post with an ulterior motive to deny
promotion to eligible incumbent, it will not interfere in such like matters. (Para 12)

Whether approved for reporting?1! Yes

For the petitioner : Mr. Prem P. Chaunan, Advocate.

For the respondents : Mr. Sumesh Raj, Mr. Dinesh Thakur, Mr. Sanjeev Sood,
Additional Advocate Generals, with Ms. Divya Sood, Deputy
Advocate General.

Ajay Mohan Goel, Judge (Oral)

By way of this petition, which stood filed by the petitioner before the learned
Erstwhile Himachal Pradesh Administrate Tribunal and which after abolition of the learned Tribunal,
stands transferred to this Court, the petitioner has prayed for the following reliefs:-

“(a) quash the impugned order A-5 issued arbitrarily, malafide and illegally by the
respondents;

(b) Direct the respondents to consider and promote the applicant to the post of
Incharge-Technical from the date the post is lying v vacant with all the
consequential benefits and arrears of salary etc. alongwith interest thereon @ 18%

»
p.a.

2. Brief facts necessary for the adjudication of the present petition are as under:-

The case of the petitioner was that he was initially appointed as Radio Instructor in
the year 1968 and he joined as such on 21.06.1968. According to the petitioner, who was 58 years old

11

Whether reporters of the local papers may be allowed to see the judgment?
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at the time when the Original Application was filed by him, since his initial appointment, he had not
been given any promotion by the Department, though he was due for retirement with effect from
28.02.2006. It was further the case of the petitioner that opportunities for promotion though available
to the post of Incharge-Technical, respondents were not promoting him to the post in issue, though
five posts of Incharge-Technical were lying vacant in the respondent-Department and there were only
five candidates available for being promoted against the posts in issue. It was further the case of the
petitioner that despite the fact that five promotional posts were available, respondent-Department had
recommended only two names, thus depriving the petitioner of his legitimate claim as well as
constitutional and fundamental right of being considered for promotion. It was further the case of the
petitioner that earlier also, Shri Ravinder Singh and Shri Subhash Gupta, both Technical Instructors,
had filed a writ petition in this Court, claiming reliefs similar to that being claimed by the petitioner,
which petitions on transfer to the learned Himachal Pradesh Administrative Tribunal, were finally
decided by the learned Tribunal on 23.06.2000, vide Annexure A-3 and pursuant to the directions so
issued, Departmental Promotion Committee (DPC) was convened and both the officers names
hereinabove were duly promoted vide order dated 04.07.2002.

3. According to the petitioner, earlier also, officer junior to him stood promoted against
the post of Technical Officer, while the petitioner was ignored. In this background, petitioner had
earlier filed O.A. No.1257 of 2005, titled as Nandi Verdhan Versus State of Himachal Pradesh and
Another, in the learned Himachal Pradesh Administrate Tribunal and on the request of the petitioner,
learned Tribunal ordered the Original Application to be treated as a representation, so that the case of
the petitioner for promotional post could be considered from retrospective date. However, the
representation of the petitioner stood rejected arbitrarily by the respondent, leading to the filing of the
present case.

4. As per the petitioner, the act of the respondent-Department of not promoting the
petitioner was arbitrary as when the DPC to fill up the promotional post was not held every year, then
the respondent-Department was bound to follow the instructions contained in the Hand Book on
Personal Matters, Vol-1, Chapter 16, which Chapter provided that where the DPC had not been held
in any year, then subsequently when the DPC was held, for the year in issue, only those candidates
could be considered for promotion, who were eligible at the relevant time and delay in holding the
DPC could not expand the zone of consideration. It is on these basis that the petition was filed by the
petitioner, praying for the relief already mentioned hereinabove.

5. The petition has been resisted by the respondents, who in the reply(s) filed by them
have taken the stand that promotion cannot be claimed as a matter of right and further the
promotions are to be made as per rules in vogue and number of posts which the employer intends to
fill up by way of promotion, is the prerogative of the employer.

6. Respondents No.1 and 2 have taken the stand in their reply that petitioner had filed
O.A. No.1257 of 2005, before the learned Himachal Pradesh Administrate Tribunal, wherein the
learned Tribunal was pleased to pass interim orders that the case of the petitioner be considered in
the next DPC. The Department convened the next DPC as per the procedure, however, petitioner was
not found eligible for promotion as there were officers senior to the petitioner waiting for promotion
and it is in this background that the representation of the petitioner was decided by the authority
concerned. As per respondents, the representation was decided after affording an opportunity of being
heard to the petitioner and after taking into consideration the relevant record. It is further the stand
of the respondents that promotions were made strictly on the basis of seniority and the R&P Rules
and no illegality was committed by not promoting the petitioner to the next promotional post.

7. Record demonstrates that no rejoinder has been filed by the petitioner to the reply(s)
filed by the respondents.

8. I have heard learned counsel for the parties and have also gone through the record of
the case.

9. It is settled law that right to be promoted is not a fundamental right of an employee,

though the right of being considered for promotion is a fundamental right. It is borne out from the
record that feeling aggrieved by the factum of his not being promoted to the next promotional post,
petitioner had earlier filed an Original Application before the learned Himachal Pradesh
Administrative Tribunal, details of which have already been mentioned hereinabove and in terms of an
interim order passed by the learned Tribunal, a DPC was convened by the employer and the case of
the petitioner was considered for promotion, yet he could not be promoted as there were officers
senior to him, eligible for promotion. There is nothing on record to demonstrate that the proceedings
of the said DPC were challenged by the petitioner.
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10. A perusal of the order passed by the Competent Authority, vide which the
representation of the petitioner was dismissed, demonstrates that the following weighed with the
Competent Authority, while rejecting the representation of the petitioner:-

“The Education Director has informed that 4 posts of Incharge Technical were
created to supervise/inspect the working of Technical Instructors and also to
provide promotional avenues to the Technical Instructors. However, with the
passage of time and non-availability of students of particular area, further
recruitment to the post of Technical Instructors has not been made since 1968.
The cadre was for all purposes being declared as dying Cadre. Further at present
there is only one Technical Instructor namely the applicant. The Director is of the
opinion that there is no need to have Technical Incharge because if the present
Technical Instructor is so promoted, then there will be no Technical Instructor left
whose work was to be supervised/ inspected. The Director is of the opinion that
promoting anybody to the post of Incharge Technical will not enhance the
efficiency of the Department.

It has been held by the courts that the Government was always competent to
take conscious decision for valid reasons not to fill up posts. Further the courts
have held that existence of a vacancy alone cannot sustain a claim to promotion.
In view of this the mere existence of the post of Technical Incharge cannot give rise
a claim to promotion.

Secondly, the Education Directorate has brought to notice prolonged periods
of unauthorized absence by the applicant. These are yet to be settled. It is
doubtful if the applicant could be promoted in these circumstances. As regards
various alleged wrong doings by the Education Department to benefit other
officials, unless very specific allegations are made duly supported by evidence, no
action can be taken”.

11. Incidently, a perusal of the averments made in the petition demonstrates that there is
no express challenge to the findings so returned by the Competent Authority while dismissing the
representation of the petitioner.

12. Be that as it may, it is a matter of record that the present petition was filed by the
petitioner just a few days before his superannuation and he stood superannuated as far as back in
the month of February 2006. As no employee has a fundamental right to be promoted against a
promotional post, this Court cannot pass a mandamus, directing an employer to order the promotion
of an eligible employee, simply because vacancy was available. Whether or not, the employer intends
to fill up a vacant post, is the prerogative of the employer and unless the judicial conscious of the
Court is satisfied that the employer is not intentionally filling up the post with an ulterior motive to
deny promotion to an eligible incumbent, the Courts do not interfere in such like matters.

13. In the present case, there is nothing on record, from which it can be inferred that the
employer purposely did not convene a DPC to promote the petitioner. To the contrary, while deciding
the representation of the petitioner in terms of the directions passed by the learned Tribunal, reasons
stand spelled out by the Competent Authority, as to why the Department was not filling up the
promotional posts. Petitioner has also not been able to spell out in the petition that denial of
promotion to him was either an act of colorable excise of powers on behalf of the respondents or was
due to some malafide intent.

14. Therefore, in these circumstances, when a conscious decision stood taken by the
employer not to fill up the available promotional posts, said decision of the employer does not calls for
any interference as the Court does not finds anything arbitrary or illegal in the said decision of the
respondent-Department.

15. In view of the findings returned hereinabove, this petition is dismissed. No order as to
costs. Pending miscellaneous applications, if any, stand disposed of. Interim order, if any, stands
vacated.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J. & HON’BLE MS. JUSTICE
JYOTSNA REWAL DUA, J.
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Union of India and others ...Respondents
31. CWP No.3593 of 2019
Dr. Adarsh Kumar ..Petitioner
Versus
Union of India and others ...Respondents
32. CWP No.3919 of 2019
Dr. Neha Thakur ...Petitioner
Versus
Union of India and others ...Respondents

CWP No. 3410 of 2019 and other connected matters.
Reserved on: 26.6.2020
Decided on: 1st July, 2020

Constitution of India, 1950-Articles 14 & 226- Writ jurisdiction and Court’s intervention in policy
matters- Principles summarized- Held, Government is entitled to make pragmatic adjustments and
make policy decisions which may be necessary or called for under prevalent circumstances- In its
power of judicial review, Court cannot sit in judgment over policy matters except on limited
grounds i.e. whether policy is arbitrary, malafide, unreasonable or irrational. (Para 15)

Constitution of India, 1950- Articles 14 & 226- Eligibility criteria for a post- Writ jurisdiction and
Court’s intervention in policy matters- Held, prescribing essential qualifications for appointment to
post is something which employer is to decide according to needs and nature of work- It is not for
Courts to decide or to lay down the conditions of eligibility. (Para 17)

Cases referred:

Maharashtra Public Service Commission through its Secretary vs. Sandeep Shriram Warade and
others (2019) 6 SCC 362);

Whether approved for reporting? 12 Yes

For the Petitioner(s): Mr. Vinay Sharma, Advocate.
For the Respondents: Mr. Rajesh Sharma, Assistant Solicitor General of India, for Union
of India.

Mr. Ashok Sharma, Advocate General, with Mr. Ajay Vaidya, Sr.
Additional Advocate General for the respondents/State.

Justice Tarlok Singh Chauhan, J.

Since common question of law and facts arise for consideration, therefore,
all these petitions were taken up together for consideration and are being disposed of by a
common judgment.

2. The petitioners are qualified Ayush Doctors, who possess requisite degree
in the field of Ayurved Unani, Homoeopathy etc. and have filed the instant petition
assailing therein an advertisement dated 05.11.2019 (Annexure P-1) issued by respondent
No.4.

12 Whether reporters of the local papers may be allowed to see the judgment? yes



64

3. The precise grievance of the petitioners is that even though they are
eligible for admission to six months bridge course for the purpose of filling up of 480 posts
of Community Health Officer (for short ‘CHO’) as advertised, but the respondents have
illegally and arbitrarily confined the zone of consideration only to the candidates
possessing qualification of B.Sc. Nursing, whereas their counter-parts in other States,
more particularly, Punjab, Uttar Pradesh, Haryana, Rajasthan, Maharashtra, Assam,
Madhya Pradesh and Bihar Ayush Doctors have been made eligible and, consequently, the
action of the respondents is clearly violative of Constitution of India being discriminatory
and also violative of the principles of parity.

4. It is on these allegations that the petitioners have prayed for the grant of
following reliefs:

“(i) Issue a writ of certiorari to quash Annexure P-1 i.e. advertisement issued
by respondent No.4.

(ii) Issue a writ of mandamus directing the respondent-authorities to
consider the candidature of the petitioners for the post of Community Health
Officer as per the National Health Mission Policy, 2017 and allow the
petitioners to make applications for the bridge course.”

S. Counter affidavit has been filed on behalf of the Union of India in CWP No.
3577 of 2019 titled Dr. Anoop Kumar vs. Union of India and others, wherein it is stated
that initially there was a proposal that Public Health and Hospitals being State subject
and, therefore, is primary and exclusive responsibility of the State. The implementation of
the National Health Mission (for short ‘NHM’) through the State Health Society is under the
exclusive domain of the State and the programme being periodically, only contractual
Human Resource is allowed to be engaged through the State Health Society set up under
the Mission.

6. It is further averred that the creation and abolition of posts, formation and
structuring/restructuring of cadres, prescribing the source/mode of recruitment and
qualifications, criteria of selection, evaluation of service records of the employees; fall within
the exclusive domain of the concerned State.

7. Lastly, it is represented that Public Health and Hospitals being the State
subject, the decision for selecting categories from those mentioned in para 11.4 (infra) for
the post of CHOs, is the prerogative of the State Government, as suitable to them. Hence, it
is upto the State to decide as to which category of persons are required to be extended
bridge course for appointment to the post of CHOs.

8. The State of Himachal Pradesh, through its Secretary (Health) alongwith
Mission Director, National Health Mission, Himachal Pradesh has filed joint reply wherein it
is averred that since there was a pressing need to strengthen health sub centres to provide
Comprehensive Primary Care including for Non-Communicable Diseases (NCDs) and
further since the global evidence suggested that suitably trained 3-4 years duration service
providers could provide considerable primary care, the Government of India in the year
2013 had approved the introduction of a three and half years Bachelor of Science in
Community Health (Bsc CH) courses in India as one of the measures to increase the
availability of such appropriately qualified Human Resources especially in rural and remote
areas.

9. It is further averred that since the uptake for this course had been slow
and if some Universities were to start the course, the first batch of professionals would
have been available for recruitment only by the end of the fourth year; whereas on the
other hand, qualified Ayurveda doctors and B.Sc./GNM qualified nurses were available in
the system, who could be trained in Public Health and Primary Care through suitably
designed ‘Bridge Programs on certificate in Community Health’, which qualified Human
Resources may function as Mid-Level Health Care Providers and called Community Health
Officers (CHOs) and posted at Health Sub Centres; which could be developed as ‘Health and
Wellness Centres’.

10. It has further been averred that the guidelines of the Central Government
merely specified the zone of consideration to include Ayush doctors and it was left for the
State Government to finalize as to who were the persons required to act as Community
Health Officer and further since the health being a State subject, the decision for selection
for individuals for the post of Community Health Officers lies within the purview of the
State Government. The State Government after taking well considered decision to select the
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eligible candidates with essential qualification as B.Sc Nursing with their registration in
the H.P. Nursing Council for undergoing the Bridge Course and on successful completion of
such course to be further deployed as Community Health Officer in Health and Wellness
Centres.

11. We have heard learned counsel for the parties and have gone through the
material placed on record.

12. Clause 11.4 of the National Health Policy, 2017 reads as under:

“11.4. Mid-Level Service Providers: For expansion of primary care from
selective care to comprehensive care, complementary human resource
strategy is the development of a cadre of mid-level care providers. This can
be done through appropriate courses like a B.Sc. in community health
and/ or through competency-based bridge courses and short courses. These
bridge courses could admit graduates from different -clinical and
paramedical backgrounds like AYUSH doctors, B.Sc. Nurses, Pharmacists,
GNMs, etc. and equip them with skills to provide services at the sub-centre
and other peripheral levels. Locale based selection, a special curriculum of
training close to the place where they live and work, conditional licensing,
enabling legal framework and a positive practice environment will ensure
that this new cadre is preferentially available where they are needed most,
i.e. in the under-served areas.”

13. A perusal of the Clause 11.4 of the National Health Policy, 2017 as
reproduced above, makes it clear that Bridge Courses could admit graduates from different
clinical and paramedical backgrounds like Ayush doctors, B.Sc. Nurses, Pharmacists,
GNMs etc. and equip them with skills to provide services at the sub-centre and other
peripheral levels. The Union of India has left it to the State Government to decide as to
which category of the persons are required to be extended bridge course for appointment to
the post of Community Health Officer. Now until and unless the decision of the State
Government is shown to be arbitrary or contrary to any statutory provision the same
cannot be lightly interfered with.

14. The Court while exercising the power of judicial review, cannot be oblivious
to the practical needs of the Government and the door should be left open for trial and error
for which there has to be a reasonable play in the joints.

15. The jurisdictional limitations are well drawn and the Court in its power of
judicial review cannot sit in judgment over the policy matters except on limited grounds,
namely, whether the policy is arbitrary, malafide, unreasonable or irrational. The
Government is entitled to make pragmatic adjustments and make policy decision(s), which
may be necessary or called for under the prevalent peculiar circumstances. The Court may
not strike down a policy decision taken by the Government, merely because it feels that
another decision would have been fairer or wise or more scientific or logical.

16. The principle of reasonableness and non-arbitrariness in Governmental
action is the core of our constitutional scheme and structure and the interpretation is
always dependant upon the facts and circumstances of the case. The policy in the instant
case cannot be termed to be capricious or not informed by reasons or formed on ipsi dixit of
the respondents.

17. Even otherwise it is more than settled that essential qualifications for
appointment to the post are for the employer to decide according to needs and nature of
work and it is not for the Courts to lay down the conditions of eligibility, much less it delve
into the issue with regard to desirable qualifications being on a par with the essential
eligibility by an interpretive re-writing of the advertisement. Questions of equivalence will
also fall outside the domain of judicial review. (See: Maharashtra Public Service
Commission through its Secretary vs. Sandeep Shriram Warade and others (2019) 6
SCC 362).

18. From the records that were made available for the perusal of this Court, it
is clearly evident that initially a decision for upgradation of 24 Sub-Centres (12 each in
District Kangra and Sirmaur) as Health and Wellness Centres was proposed by the
respondents by constituting expert team. This was to see the feasibility and mode of
operation before replicating it in rest of the State. The matter was thereafter placed before
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the Cabinet alongwith report of the expert. The Cabinet in its meeting held on 04.10.2017
accorded approval to establish 24 Sub-Centres as Health and Wellness Centres. It was
thereafter that the respondents decided to upgrade 104 Sub-Centres, 18 Primary Health
Centres (PHCs) and 15 Urban Primary Health Centres (UPHCs) as Health and Wellness
Centres in Himachal Pradesh on pilot basis and initiated steps for appointment of B.Sc
Nurses as the Team Leader/Mid Level Service Providers.

19. Now, it being a policy decision can be interfered with only on well accepted
grounds as noticed above.

20. Adverting to the first contention of the petitioners that in other States,
Ayush doctors have been included for training and therefore could not be excluded in this
State. Suffice it to say, that, the requirements of different States will be assessed by those
State Governments and merely because in some of the States, Ayush doctors have been
included for extending the bridge course, will not be a ground to question the policy of the
State of Himachal Pradesh.

21. The principles of parity are not attracted in the matters of policy, as each
State is empowered to formulate its own policy. It is not normally within the domain of any
Court to weigh pros and cons of the policy except, as observed above, where it is arbitrary
or violative of any constitutional, statutory or any other provisions of law. The Court would
dissuade itself from entering into the realm of policy which belongs to executive. The
Court cannot strike down a policy merely because it feels that another policy would have
been fairer or wiser or more scientific or logical.

22. Adverting to the other contention of the petitioners that the policy is
discriminatory in nature, we find that the assessment by the State to restrict a category of
person alone to extent the bridge course is neither perverse nor irrational much less
arbitrary. The National Health Policy, 2017 or for that matter the National Health Mission,
nowhere makes it compulsory for the State Government to invite Ayush doctors to extend
bridge course. Therefore, in the given circumstances, until and unless the petitioners point
out that their fundamental rights or other rights have been violated or that advertisement
(Annexure P-1) is contrary to policy or act or rule, the Court cannot interfere with the
advertisement so issued by the respondents. It is for the respondent-State to take decision
in this regard.

23. The mode of recruitment/selection and category from which the
recruitment/selection is to be made is a policy matters exclusive within the purview and
domain of the executive and it is not appropriate for the judicial body to sit in the judgment
in the wisdom of the executive in choosing the mode of recruitment/selection in such
matters. Furthermore, the mere fact that the chance of the petitioners to take part in the
selection process has been curtailed or for that matter even obliterated cannot by itself lead
to an inference that the action of the respondents is arbitrary or unreasonable.

24. Similar reiteration of law is to be found in the judgment rendered by the
Allahabad High Court in case titled Mahendra Singh Yadav and others vs. State of U.P.
and others, Writ No. 9696 of 2019, decided on 19.9.2019, Madhya Pradesh High Court
(Indore Bench) in case titled Abhishek Parmar vs. State of Madhya Pradesh and another,
W.P. No0.23625/2019, decided on 08.11.2019, Dr. Vinod Gunkar and others vs. State of
Madhya Pradesh and others, Writ Petition No. 24934/2019, decided on 22.11.2019 and
Mohanlal Kumawat and others vs. State of Madhya Pradesh and others, Writ Petition
No. 23548/2019, decided on 25.11.2019.

25. In view of the aforesaid discussion and for the reasons stated above, we
find no merit in these petitions and the same are accordingly dismissed, so also the
pendmg application(s), if any. The parties are left to bear their own costs.
BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J. &
HON’BLE MS. JUSTICE JYOTSNA REWAL DUA, J.

M/s Shakun Holdings Private Limited
..... Petitioner
Versus

Union of India and others Respondents
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CWP No.1667 of 2020
Reserved on: 16th July, 2020
Decided on: 2214 July, 2020

Reserve Bank of India Act, 1934 (as amended vide Amendment Act 1997)- Sections
45-IA (6) (ii) & 6(iv) (b), proviso- Non-banking Financial Institution (NBFI) failing to
maintain Net Owed Fund (NOF) of Rs.200 Lakh in particular year as required under law-
Reserve Bank of India (RBI) cancelling its Certificate of Registration (COR) as NBFI-
Whether RBI was required to provide an opportunity to NBFI to comply the requirement
before cancelling registration under first proviso?- Held, petitioner did not achieve the
minimum prescribed limit of NOF within stipulated period and it failed to comply
directions issued by RBI under provisions of Chapter-IIIB of Act- COR was cancelled by
recourse to Section 45-IA(6)(iv) which does not entail providing of any opportunity to
NBFI for complying with provisions violated by it — Section 45-IA(6)(ii) has no applicability
in the case- Petition dismissed. (Para 4 & 5)

Cases referred:

Peerless General Finance and Investment Co. Limited and another Versus
ReserveBank of India, (1992) 2 SCC 343;

Sudhir Shantilal Mehta Versus Central Bureau of Investigation, (2009) 8
SCC 1;

Southern Technologies Limited Versus Joint Commissioner of Income
Tax, Coimbatore, (2010) 2 SCC 548;

Whether approved for reporting?1 Yes

For the Petitioner: Mr. Bipin C. Negi, Senior Advocate
with Mr. Abhishek Khimta, Advocate.
For the Respondents: Mr. Shashi Shirshoo, Central Govt.

Counsel, for respondent No.1.

Mr. Neeraj K. Sharma, Advocate, for
respondents No.2 to 4.

Jyotsna Rewal Dua, Judge

The Reserve Bank of India has cancelled the Certificate of
Registration earlier issued in favour of the petitioner to carry on the
business of Non-Banking Financial Institution. The cancellation order has

been

1 Whether the reporters of Local Papers may be allowed to see the judgment?
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affirmed by the Appellate Authority, hence, instant writ petition has been

preferred.
2. Relevant Facts:-
2(i). Petitioner is a Private Limited Company registered under the

Companies Act, 1956. On 23.06.1997, it applied for Certificate of
Registration (in short ‘CoR’) to the Reserve Bank of India (in short ‘RBI’) for
carrying on the business of Non-Banking Financial Institution (‘NBFI’ in
short). Accordingly, the CoR was issued in favour of the petitioner on
17.07.2002.

2(ii). The CoR dated 17.07.2002 was issued by respondents No.2 to
4-RBI under Section 45-IA of the RBI Act, 1934, subject to terms &

conditions stipulated therein.Condition No.vi is extracted hereinafter:-

“(i) Your company shall comply with the provisions of the Reserve
Bank of India Act, 1934, as applicable to a non-banking
financial company, and abide by all the directions, guidelines,
instructions or advices of the Reserve Bank of India, as may
bein force from time to time.”

The CoR was for carrying on “the business of non- banking
financial institution without accepting public deposits subject to the
conditions given on the reverse.” Conditions No.2 and 3 mentioned on the

reverse of certificate were as under:-

“2. The Certificate of Registration is issued to your company
subject to your continued adherence to all the conditions and
parameters stipulated under Chapter III B of the Reserve
Bank of India Act, 1934.

3. Your company shall be required to comply with all the
requirements of the Directions, guidelines/instructions, etc.
Issued by the Bank and as applicable to it.”

2(iii). The quantum of Net Owned Fund (in short ‘NOF’) required
by Non-Banking Financial Company (in short ‘NBFC’) for registration as
NBFI under Section 45-IA of the RBI Act is as under:-

“l45-IA. Requirement of registration and net owned fund.—

(1) Notwithstanding anything contained in this Chapter or in any
other law for the time being in force, no non-banking financial
company shall commence or carry on the business of a non-
banking financial institution without-

(a)  obtaining a certificate of registration issued under this
Chapter; and

(b)  having the net owned fund of twenty-five lakh rupees or
such other amount, not exceeding two hundred lakh
rupees, as the Bank may, by notification in the Official
Gazette, specify.

(2) Every non-banking financial company shall make an
application for registration to the Bank in such form as the
Bank may specify.
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Provided that a non-banking financial company in
existence on the commencement of the Reserve Bank of India
(Amendment) Act, 1997 shall make an application for registration
to the Bank before the expiry of six months from such
commencement and notwithstanding anything contained in sub-
section (1) may continue to carry on the business of a non-
banking financial institution until a certificate of registration is
issued to it or rejection of application for registration is
communicated to it.

(3) Notwithstanding anything contained in sub-section (1), a non-
banking financial company in existence on the commencement of
the Reserve Bank of India (Amendment) Act, 1997 and having
anet owned fund of less than twenty-five lakh rupees may, for the
purpose of enabling such company to fulfil the requirement of the
net owned fund, continue to carry on the business of a non-
banking financial institution-

() for a period of three years from such commencement; or

(i) for such further period as the Bank may, after recording
the reasons in writing for so doing, extend,
subject to the condition that such company shall, within
three months of fulfilling the requirement of the net
ownedfund, inform the Bank about such fulfilment.

Provided that the period allowed to continue business
under this sub-section shall in no case exceed six years
in the aggregate.

Thus, for registration as NBFI, minimum NOF of Twenty-Five
Lakh Rupees, not exceeding Two Hundred Lakh Rupees, as may be
specified by the Bank in the Official Gazette, was required by NBFC.
However, an NBFC in existence on the commencement of RBI Amendment
Act, 1997 and having an NOF of less than Rs.25 Lakh to fulfil the
requirement of NOF could carry on the business of NBFI for a period of
three years from such commencementor upto a maximum period of six
years as the Bank may allow after recording reasons. Meaning thereby
that all NBFCs in existence in 1997 and carrying on the business of NBFIs
were required to attain the limit of Rs.25-200 Lakhsas NOF notified by the
Bank in the Official Gazette, within 3-6 years. Possession of the NOF
notified by the Bank was a condition precedent for new registration as NBFI

after RBI Amendment Act, 1997.

2(iv). On 27.03.2015, RBI issued a notification specifying Rs.200
Lakhs as NOF required for an NBFC to commence or carry on business
of NBFI. This notification further provided that the NBFCs holding CoR, issued
by the RBI and having NOF of less than Rs.200 Lakhs can continue to
carry on the business of Non-Banking Financial Institution, provided such
company achieves NOF of Rs.100 Lakhs before 01.04.2016 and Rs.200
Lakhs before 01.04.2017. Relevant part of the notification is extracted

hereinafter:-

“In exercise of the powers under clause (b) of sub-section (1) of
section 45-IA of the Reserve Bank of India Act, 1934 (Act 2 of
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1934) and on the powers enabling it in that behalf the Reserve
Bank of India, in supersession of Notification No.
132/ CGM(VSNM)-99, dated April 20,1999, hereby specifies
twohundred lakhs rupees as the net owned fund required for a
non- banking financial company to commence or carry on the
business of the non-banking financial institution.

Provided that a non-banking financial company holding a
certificate of registration issued by the Reserve Bank of India
and having net owned fund of less than two hundred lakhs of
rupees, may continue to carry on the business of non-banking
financial institution, if such company achieves net owned fund

of,-

I one hundred lakhs of rupees before April 1,2016; and
ii. two hundred lakhs of rupees before April 1,2017.

2(v). RBI issued a letter on 30.11.2018 to the petitioner-NBFC
stating that the petitioner had reported its NOF as Rs.201.50 Lakhs for the
year 2016-2017 after adding its investment of Rs.17 Lakhs in equities and
Rs.54.41 Lakhs advanced/loaned to its Group Companies. The NOF so
calculated by the petitioner in its Balance Sheet for the year ending on
31.03.2017 was not correct. The investment of Rs.17 Lakhs in equities and
Rs.54.41 Lakhs (totalling Rs.71.41 Lakhs) after allowance of 10% of owned
fund (Rs.20.16 Lakhs), i.e. 71.41 — 20.16 Lakhs =Rs.51.25 Lakhs, was
required to be deducted from the owned funds in calculating the NOF.
Accordingly, RBI determined the NOF of the petitioner at Rs.150.33 Lakhs
in following manner (Calculations part of RBI Letter dated 30.11.2018):-
“Calculation of Net Owned Fund 2016-

17

NET OWNED FUND

ITEMS Amount in
Rs.Lakh

Paid up Capital 200.00

Reserve & Surplus 1.58
201.58

Less Deferred Revenue

Expenditure/ Deferred

Tax Assets (Net Other intangible Assets ) 0.00

Total (Owned Fund) 201.58

Investment in shares of companies in the

Same

group/ Subsidiaries/ WoS/JVs/ Others

Other NBI Cs etc. 17.00

Book value of debentures bonds
outstanding Loans and advances bills
purchased and discounted (including H.P.
and lease finance)made to and deposits
with companies in the same
group/Subsidiaries/ WoS/JVs/ Other
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NBFCs etc. 54.41
71.41

Amount in item 19 in excess of 10% of

Owned Fund 51.25

Net Owned Fund (Tier-I) 150.33”

2(vi). In its response to the above referred letter ofRBI,
petitioner defended its calculation of NOF in the balance sheet for the
year 2016-2017 by placing reliance upon RBI master circular no
REF.DBS.FID.NO.C-7/ 01.02.00/2003-04, re-issued with amendments in
2012 DBOD.FID.FIC.N0.4/01.02.00/2012-13, where following definition of
NOF was given in paragraph No.3.4:-

“3.4 Net Owned Funds in respect of NBFCs

Net owned funds will consist of paid up equity capital, free
reserves, balance in share premium account and capital
reserves representing surplus arising out of sale proceeds of
assets but not reserves created by revaluation of assets.
From the aggregate of items will be deducted accumulated
loss balance and book value of intangible assets, if any, to
arrive at owned funds. Investments in shares of other NBFCs
and in shares, debentures of subsidiaries and group
companies in excess of ten percent of the owned fund
mentioned above will be deducted to arrive at the Net Owned
Funds. The NOF should be computed on the basis of last
audited Balance Sheet and any capital raised after the
Balance Sheet date should not be accounted for while
computing NOF.”

The reply of the petitioner was that in terms of provisions of
circular (extracted above), loans and advances amounting to Rs.54.41
Lakhs advanced by the petitioner to its Group Companies were not to be
deducted from its owned funds while calculating the NOF of the petitioner.
Therefore, it contended that Rs.150.33 Lakhs plus Rs.54.41 Lakhs (Loans
and Advanced amount)=Rs.204.74 Lakhs,has to be treated as NOF of the
petitioner. This amount is over and above the limit of Rs.200 Lakhs

prescribed by RBI for carrying out the business of NBFI.

2(vii). Not satisfied with petitioner’s reply, the RBI issued a show

cause notice to it under Section 45-IA(6) and

58 B of the RBI Act for cancellation of its CoR on the ground that the
petitioner did not have NOF of Rs.200 Lakhs as on 31.03.2017, therefore,
it did not meet the requirement for carrying on the business of NBFI and
was acting in violation of the directions of RBI issued in exercise of its
powers under Chapter III B of the RBI Act. Petitioner in its reply dated
15.01.2019, reiterated its stand taken in letter dated 04.12.2018.

2(viii). Observing that reply of the petitioner-company was unsatisfactory
with further observation that the petitioner had violated the statutory
provisions of Chapter III B of the Act, RBI cancelled the CoR of the
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petitioner under Sections 45-IA(6) and 58B of the RBI Act on 22.01.2019.
Appeal preferred by the petitioner under Section 45-IA(7) of the RBI Act
against the order dated 22.01.2019, was dismissed by the Appellate Authority
vide order dated 14.02.2020. Aggrieved, instant writ petition has been

preferred.

3. Contentions:-
Mr. B.C. Negi, learned Senior Counsel for the petitioner has

canvassed petitioner’s case under following two main points:-

(A) RBI had wrongly calculated and thereby arrived atincorrect figure of
NOF of the petitioner. The loan and amount advanced by the
petitioner to its Group Companies could not be deducted from its
owned fund. As on 31.03.2017, the NOF of the petitioner was not
less than Rs.200 Lakhs, which was the minimum limit prescribed
by RBI for carrying on the business of NBFI, therefore, order dated
22.01.2019, cancelling the petitioner’s CoR, as affirmed by the
Appellate Authority on 14.02.2020 was bad in eyes of law.

(B). Even if for the sake of argument, petitioner’s NOF is assumed to be
less than the minimum prescribed limit of Rs.200 Lakh, then also,
the proviso after Section 45-IA(6)(iv) of RBI Act provides for giving an
opportunity to the petitioner for complying the provisions/conditions
on such terms as may bespecified by the Bank. This opportunity has
been denied to the petitioner. On this ground also, the impugned

order deserves to be quashed and set aside.

4. We may discuss hereinafter the case of the petitioner under the
above two points while noticing rival contentions of the parties:-

4(i). Wrong Calculations:-

4(i)(a). Explanation I to Section 45-IA falling under Chapter III B of the
RBI Act, defines NOF as under:-

“I) “net owned fund” means-
(a) the aggregate of the paid-up equity capital and free reserves

as disclosed in the latest balance-sheet of the company after
deducting there from—

(i) accumulated balance of loss;
(ii) deferred revenue expenditure; and
(iii) other intangible assets; and

(b)  further reduced by the amounts representing—
(1) investments of such company in shares of—
(i) its subsidiaries;
(i) companies in the same group;
(i) all other non-banking financial companies; and
(2) the book value of debentures, bonds, outstanding loans
and advances (including hire-purchase and lease finance)
made to, and deposits with,-
() subsidiaries of such company; and
(i) companies in the same group,
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to the extent such amount exceeds ten per cent, of (a)
above.”

4(i)(b). In terms of the above definition and more specifically in accordance
with Clause (b) thereof, inter alia, the investment of the company in the
shares of its subsidiaries, group companies, in other NBFCs as well as
book value of debentures, bonds, outstanding loans and advances made
by the company to its group/subsidiary companies, to the extent such
amount exceeds 10% of Owned Fund, are to be deducted from the Owned

Funds while calculating its NOF.

In the instant case, petitioner invested Rs.17 Lakh and
advanced loan of Rs.54.41 Lakhs to its group/ subsidiary companies.
Therefore, under the above extracteddefinition of NOF, these two amounts
to the extent exceeding 10% of the Owned Fund as disclosed in the
Balance Sheet of the company were required to be deducted and were
accordingly deducted by the RBI for determining NOF of the petitioner.
After deducting Rs.20.16 Lakhs (10% of Owned Fund of Rs.201.58 Lakhs)
from investment of Rs.17 Lakhs in equities and Rs.54.41 Lakhs (totalling
Rs.71.41 Lakhs), Rs.150.33 Lakhs (201.58-51.25) was the figure arrived at
by the RBI as NOF of the petitioner. Since this figure was below the
minimum prescribed limit of NOF required for carrying on the business of
Non-Banking Financial Institution, therefore petitioner’s CoR was

cancelled.

4(i)(c). Learned Senior Counsel for the petitioner contended that advances
and loan amount of Rs.54.41 lakhs advanced by the petitioner to its
group/subsidiary companies could not be deducted from its owned fund
while calculating its NOF. Learned Senior Counsel makes this submission
on the strength of the Master Circular issued by the RBI on 01.07.2015. In
Clause 3.4 whereof,Net Owned Fund in respect of NBFCs was described

as under:-
“3.4 Net Owned Funds in respect of NBFCs

Net owned funds will consist of paid up equity capital, free
reserves, balance in share premium account and capital
reserves representing surplus arising out of sale proceeds of
assets but not reserves created by revaluation of assets.
From the aggregate of items will be deducted accumulated
loss balance and book value of intangible assets, if any, to
arrive at owned funds. Investments in shares of other NBFCs
and in shares, debentures of subsidiaries and group
companies in excess of ten percent of the owned fund
mentioned above will be deducted to arrive at the Net Owned
Funds. The NOF should be computed on the basis of last
audited Balance Sheet and any capital raised after the
Balance Sheet date should not be accounted for while
computing NOF.”

In the description of NOF given in the Master Circular dated
01.07.2015, there is no specific reference to advances and loans advanced

by NBFC to its group/ subsidiary companies. Learned Senior Counsel
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argued that Clause 3.4 of the Circular though, inter alia, provides for
deduction of investment made by NBFC in favour of its group/subsidiary
companies while calculating its NOF, however, it does not provide for
deduction of loans advanced by the NBFC to its group/subsidiary
companies from its owned fund to calculate NOF. Relying upon this

circular, learned Senior Counsel submitted that Rs.54.41Lakhs

advanced/loaned by the petitioner to
its group companies could not be deducted from its
Owned Fundwhile calculating its NOF. Therefore,

Rs.150.33+54.41 Lakhs will bring the NOF of the petitioner at
Rs.204.74 Lakhs, i.e. within the limit set by the RBI for grant of
registration to carry on the business of NBFI. Accordingly,he prayed for

quashing of the impugned cancellation order.

4(i)(d). We  may observe that inthe writ petition,
petitioner has not made any effort to justify its calculationof NOF given
in its Balance Sheet for the year 2016-17. Thiscontention raised during
hearing of the writ petition doesnot find mention in the body of the writ
petition, therefore,has not been responded by RBI in its reply filed to the
writ petition. However, in its letter dated 04.12.2018 submitted in
response to Bank’s letter dated 30.11.2018 and in its reply dated
15.01.2019 to the show cause notice dated 03.01.2019, the petitioner
had specifically relied upon theabove extracted circular to justify its
calculations of NOFmade in the Balance Sheet for the year
ending on 31.03.2017. In its appeal preferred under Section 45-IA(7) of
the RBI Act, the petitioner again defended its calculations in arriving at

NOF on the strength of Master Circular of RBI (already extracted above).

4(i)(e). Even though the writ petition does not contain any pleadings
seeking applicability of circulars in question over the provisions of the RBI
Act in calculating NOF, yet since this question was raised by it before the
authorities, therefore, we have gone through the provisions of the Master
Circular relied upon by the petitioner for justifying its calculations and
determination of NOF in its Balance Sheet for the year 2016-17. The
heading of the circular is ‘Master Circular-Exposure Norms for Financial
Institutions’. Further under its heading ‘Application’, the Circular states as

under:-
“Application

To all the all India Financial Institutions viz. Exim
Bank, NABARD, NHB and SIDBI”.

A bare perusal of the circular relied upon by the petitioner
makes it evident that NOF described therein only pertains to Exposure
norms to be followed by All India Financial Institutions namely Exim Bank,

NABARD, NHB and SIDBI. NOF described therein cannot be read for
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calculating NOF of petitioner NBFC. The NOF of petitioner has
to be calculated only in terms of Section 45-IA of RBI Act.
Petitioner has not disputed investment of Rs.17 Lakhs and
loans of Rs.54.41 Lakhs advanced by it to its Group
Companies. Therefore, these amounts in excess of 10% of
Owned Fund have been justifiably deducted by RBI while
determining Rs.150.33 Lakhs as NOF of the petitioner.

In view of the above discussion, there is no need
to refer to the judgments cited by learned Senior Counsel for
the petitioner, viz. Peerless General Finance and Investment
Co. Limited and another Versus Reserve Bank of India,
(1992) 2 SCC 343; Sudhir Shantilal Mehta Versus
Central Bureau of Investigation, (2009) 8 SCC 1; and
Southern Technologies Limited Versus Joint
Commissioner of Income Tax, Coimbatore, (2010) 2 SCC
548, seeking enforcement of the circular over and above the

provisions of RBI Act. Point is answered accordingly.

4(ii). Learned Senior Counsel for the petitioner next
contended that even if the NOF of the petitioner was determined
as falling short of the limit prescribed by the RBI, then, also
under the following Section 45-IA(6) and

proviso coming thereafter in the RBI Act, it should have been

granted an opportunity to make good the deficiency:-

“(6) The Bank may cancel a certificate of registration
granted to a non-banking financial company under
this section if such company-

() ceases to carry on the business of a non-banking
financialinstitution in India; or
(i)  has failed to comply with any condition subject to
which thecertificate of registration had been issued
to it; or
(i) at any time fails to fulfil any of the conditions
referred to inclauses (a) to (g) of sub-section (4); or
(v) fails-
(a) to comply with any direction issued by the
Bank under the provisions of this Chapter; or
() to maintain accounts in accordance with the
requirements of any law or any direction or
order issued by the Bank under the provisions
of this Chapter; or
() to submit or offer for inspection its books of
account and other relevant documents when so
demanded by an inspecting authority of the
Bank; or
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(v) has been prohibited from accepting deposit by an
order made by the Bank under the provisions of
this Chapter and such orderhas been in force for
a period of not less than three months:

Provided that before cancelling a certificate
of registration on the ground that the non-banking
financial company has failed to comply with the
provisions of clause (ii) or has failed to fulfil any of the
conditions referred to in clause (iii) the Bank, unlessit
is of the opinion that the delay in cancelling the
certificate of registration shall be prejudicial to public
interest or the interest ofthe depositors or the non-
banking financial company, shall given an opportunity
to such company on such terms as the Bank may
specify for taking necessary steps to comply with such
provision or fulfilment of such condition:

Provided further that before making any
order of cancellation of certificate of registration, such
company shall be given a reasonable opportunity of
being heard.”

4(ii)(a). Learned Senior Counsel argued that CoR of the petitioner
was cancelled since the petitioner failed to comply with the
condition subject to which the CoR was issued to it. As such,
CoR of the petitioner has to be presumed to have been
cancelled under Section 45-IA(6)(ii) of the RBI Act. Cancellation
of CoR under Section 45- [A(6)(ii) attracts the proviso to the
section, which in turn provides for grant of an opportunity to
the petitioner for taking necessary steps for complying with

provisions and fulfilling the required conditions.

Rebutting this submission, learned counsel for
the respondent-RBI contended that CoR of the petitioner was
not cancelled under the provisions of Section 45-IA(6)(ii), but by
taking recourse to Section 45-IA(6)(iv). The proviso relied by the
petitioner is not applicable in caseof cancellation of CoR under
Section 45-IA(6)(iv). Therefore, no opportunity can be granted to

the petitioner to make good the non-compliance.

4(ii)(b). In its notification dated 27.03.2015, the RBI had specified
Rs.200 Lakhs as minimum NOF required by an NBFC to
commence or carry on business of NBFI. The then existing NBFCs
holding CoR for carrying on business of NBFI were given
timeline upto 01.04.2016 for achieving NOF of Rs.100 Lakhs
and upto 01.04.2017 for attaining NOF of Rs.200 Lakhs.

Petitioner NBFC did not achieve the minimum prescribed limit of
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NOF within the stipulated period. It failed to comply with the

directions issued by the

Bank under the provisions of Chapter III B of RBI Act. Therefore,
no opportunity for complying with the directions could be granted
to it as the CoR was cancelled by taking recourse to Section 45-
IA(6)(iv). Reliance by petitioner upon Section 45-IA(6)(ii) seeking
further opportunity is misplaced. Even otherwise, inadequate
NOF falling short ofprescribed limit, as calculated in undisputed
Balance Sheet of the petitioner NBFC for the period ending on
31.03.2017 cannot be made adequate or brought within the
prescribed parameters three years later. The clock in such
matters cannot be turned back. Otherwise also, sufficient
opportunity had already been granted by the Bank in the
notification dated 27.03.2015 to achieve prescribed NOF,

i.e. to comply with the directions.

5. What comes out from above discussion is that:-

(a). Master Circular relied upon by the petitioner for
calculating its NOF is not applicable to it.
NOF of the petitioner for the year ending on
31.03.2017 (2016-17) is required to be and
justifiably determined by RBI in accordance with
Explanation I of Section 45-IA of the RBI Act.

(b) Since NOF of the petitioner-NBFC determinedunder
the applicable provisions of RBI Act fell short of
minimum limit of Rs.200 Lakhs

prescribed by RBI for carrying on the business of
NBFI, therefore, its CoR was cancelled by RBI
taking recourse to Section 45-IA(6)(iv) of the Act.

(C). The CoR of the petitioner was cancelled by RBI
under the provisions of Section 45-IA(6)(iv) of the
RBI Act, which does not entail providing any
opportunity for complying with the provisions/
conditions violated by the petitioner. Otherwise
also, sufficient opportunity had already been
granted by the RBI in the notification dated
27.03.2015 to achieve prescribed NOF, i.e. to
comply with its directions. In any case, shortfall
in NOF in the Balance Sheet of the petitioner for
the year 2016-17 cannot be rectified three years
later in 2020.

In view of the above, we do not find any merit in
the instant writ petition and the same is accordingly dismissed

alongwith pending miscellaneous application(s),if any.

BEFORE HON’BLE MR. JUSTICE VIVEK SINGH THAKUR, J.
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Deepak Verma
...Petitioner

Versus

Director General of Prisons, Himachal Pradesh and another
...Respondent.

CRMMO No.191 of 2020
Date of Decision: June 30,
2020

Himachal Pradesh Good Conduct Prisoners (Temporary Release) Act, 1968-
Section 3(1)(c) and 3(2)- Extension of parole for doing agricultural operation- Court
directions, whether can be issued?- Held, grant or refusal of parole or furlough to
prisoner is an administrative function of Government or Competent Authority
prescribed under the Act- Court cannot enter into shoes of such Authority to perform
administrative functions- Court cannot direct Authorities to grant parole or extend its
period qua a prisoner- Petition seeking directions to Authorities to extend period of
parole, dismissed. (Para 18, 19 & 22)

Cases referred:

Asfaq v. State of Rajasthan & others, (2017) 15 SCC 55;
Poonam Lata v. M.L. Wadhawan & another, (1987) 3 SCC 347;
Sunil Fulchand Shah v. Union of India & others, (2000) 3 SCC 409;

Whether approved for reporting? Yes.

For the Petitioner : Ms Sheetal Vyas, Advocate, through Video
Conferencing.

For the respondent : Mr. Shiv Pal Manhans, Additional Advocate
General, Mr. R.P. Singh,

Mr. Raju Ram Rahi & Mr. Gaurav Sharma, Deputy
Advocates General, through Video Conferncing.

Vivek Singh Thakur, Judge

Petitioner, in the instant petition, is a life convict in a case under
Sections 302, 323 & 34 of Indian Penal Code (hereinafter for short TPC’) and Section 27
of the Arms Act and is serving his sentence in Lala Latpat Rai District & Open Air
Correctional Home, Dharamshala, Himachal Pradesh (hereinafter referred to as ‘Jail’).

2. The petitioner was temporarily released on parole for 42 days, vide
order dated 8.5.2020, issued by the Deputy Superintendent of the Jail, with direction
to report back to the Superintendent of Jail, on 21.7.2020, before Lock-Up.

3. Petitioner has approached this Court, by way of present petition,
seeking relief to extend his parole leave for sixty days more, on the ground that he has
completed about 17 years of imprisonment and on account of good conduct he has
been permitted to work outside the Jail and, thus, before pandemic he had been
working as Goldsmith in a shop and also as a Tutor of students, under the authorized
scheme to work outside the Jail. According to the petitioner, he was granted parole
leave due to COVID-19 and in the past he had never misused his liberty, while working
outside the Jail or during the parole leave granted in five years.

4. It is case of the petitioner that he got married during the period of
conviction and now is father of a 1% year old daughter and that there is nobody to
look-after his wife and kid, and further that he owns agricultural land, but there is
none to work thereupon and there is no other source of income of his family and due to
COVID-19 and small child, his wife is unable to work and also that due to COVID-19,
no other work except working on agricultural land is available to the petitioner outside
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the Jail and now the agricultural activity is the only source to maintain his family and,
thus, he has applied to the Director General of Prisons for extension of parole leave,
but no information has been received by him till filing of the present petition and
apprehending rejection of his application, he has approached this Court.

5. Lastly, it is canvassed that in view of CORONA Pandemic, the Supreme
Court has also favoured decongestion of Jails and, thus, praying for taking lenient
view, extension of 60 days of parole leave has been advocated.

6. In the State of Himachal Pradesh, temporary release of prisoners for
good conduct, on certain conditions, is governed by Himachal Pradesh Good Conduct
Prisoners (Temporary Release) Act, 1968 (hereinafter referred to as ‘Act’). In the Act
temporary release of prisoners has been provided in Sections 3 and 4. Temporary
release under Section 3 is commonly known as ‘Parole’, extension whereof is being
sought by the petitioner, whereas Section 4 provides temporary release of prisoners on
furlough, which is not in issue in present case.

7. Section 3(1) of the Act provides temporary release of prisoners on
certain grounds for a period specified in Section 3(2) of the Act, if the Government is
satisfied that:

(@) a member of the prisoner’s family has died or is seriously ill; or

(b) the marriage of the prisoner’s son or daughter is to be
celebrated; or

(¢) the temporary release of the prisoner is necessary for
ploughing, sowing or harvesting or carrying on any other
agricultural operation on his land and no friend of the prisoner
or a member of the prisoner’s family is prepared to help him in
this behalf in his absence; or

(d) it is desirable so to do for any other sufficient cause.

8. Clause (c) of Section 3(1) provides temporary release of prisoners for
agricultural operations, where prisoner has no friend or a member of family prepared to
help him in this behalf in his absence. According to Section 3(2)(c), the prisoner, who
is to be released on the ground specified in Section 3(1)(c) of the Act, i.e. for agricultural
operations, may be released for a period of not exceeding six weeks, i.e. 42 days.

9. In response to the notice, respondent No.1 Director General of Prisons
& Correctional Services, Himachal Pradesh [in short ‘DGP(P)], has imparted
instructions to the Advocate General alongwith copy of Radio Wireless Message, dated
10.6.2020, communicating rejection of request of petitioner for extension of parole.
Copy of such information, conveying rejection of extension request, has also been
endorsed to the petitioner. Instructions, alongwith communication of rejection, have
been taken on record.

10. It is submitted in the instructions that the petitioner was released on
parole w.e.f. 9.5.2020 to 20.6.2020, for 42 days, and he was under obligation to
surrender on 21.6.2020, but till the date of imparting instructions, dated 26.6.2020, he
had not surrendered and further that by not surrendering despite rejection of his
application dated 4.6.2020 moved for extension of his parole for 42 days, he has
committed the prison offence, under Section 9 of the Act.

11. It has specifically been stated in the instructions that considering the
lower vulnerability of people of Himachal Pradesh to COVID-19, Government of
Himachal Pradesh has resumed inter-district movement of people and public/private
transport w.e.f. 1.6.2020, and the Offices of the Government are also working in full
strength and all the Jails of Himachal Pradesh are safe and no case of COVID-19 has
been reported so far and the Department is taking full precautions for protection of
prisoners and prison staff and, thus, there is no merit in the application for extension.
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12. It appears from the contents of instructions, imparted by DGP(P), that
request before him for extension of parole was for 42 days only that too on the basis of
spread of COVID-19, whereas in present petition, petitioner has prayed for extension of
60 days for carrying out agricultural operations.

13. From contents of release order, dated 9.5.2020 (Annexure A-1), read
with provisions of Section 3 of the Act, it appears that the petitioner has been released
for carrying out agricultural operations, as he has been released temporarily, i.e. on
parole, for maximum period of six weeks, as available for release to carry out
agricultural operations.

14. There is no provision for extension of parole period beyond the period
prescribed under Section 3(2) of the Act. Therefore, after expiry of the period of parole,
which is maximum in the present case, petitioner is supposed to surrender before the
Jail authorities. There is no bar for filing successive and subsequent application for
temporary release on parole for agricultural purpose or any other purpose. Section
3(1)(d) provides temporary release, if it is desirable to do so for ‘any other sufficient
cause’, but under this clause maximum period of temporary release, as provided in
Section 3(2)(b) of the Act is four weeks. In any case, ‘sufficient cause’ is to be assessed
by the concerned authority as it is an act to be performed by the competent authority
under the Act.

15. Dealing with a case of parole under Conservation of Foreign Exchange
and Prevention of Smuggling Activities Act, 1974 (hereinafter referred to as COFEPOSA
Act), the Apex Court, in Poonam Lata v. M.L. Wadhawan & another, (1987) 3 SCC
347, has held that the Court has no power to substitute its opinion to the
administrative functions, like abridging or enlarging the detention and it would not be
open to the Court to reduce the period of detention by admitting a detenu on parole,
rather the only power which is available to the Court is, to quash the order in case it is
found to be illegal and the Court would have no jurisdiction either under the Act or
under general principle of law or in exercise of extraordinary jurisdiction, whether it is
under Article 226 or Article 32 of the Constitution to deal with the duration of period of
detention. The same principle will be applicable with respect to the question of
determining the period of parole which is governed by specific Act.

16. In another case of parole under the COFEPOSA Act itself, in Sunil
Fulchand Shah v. Union of India & others, (2000) 3 SCC 409 (hereinafter referred
to as), the Apex Court has held that parole, stricto sensu, may be granted by way of a
temporary release as contemplated under the COFEPOSA Act by the Government of its
functionaries, in accordance with the parole rules or administrative instructions
framed by the Government and this function is administrative in character and shall be
subject to the terms of the rules or the instructions, as the case may be, and, therefore,
for securing release on parole, a detenu has, therefore, to approach the concerned
authorities or the jail authorities for grant of parole which shall be subject to terms and
conditions imposed by the concerned authority as per law. It is further held that
Courts cannot, generally speaking, exercise the power to grant temporary release to
detenus, on parole, and temporary release of a detenu can only be ordered by the
Government or an officer subordinate to the Government, whether Central or State. It
is also clarified by the Supreme Court that bar of judicial intervention to direct
temporary release of detenu would not affect the jurisdiction of High Court under
Article 226 of the Constitution or of the Supreme Court under Article 32, 136 or 142 of
the Constitution to direct temporary release of detenu, where request of detenu to be
released on parole for a specified reason and/or for a specified period, has been, in
opinion of the Court, unjustifiably refused or where in the interest of justice such an
order of temporary release is required to be made, but it has been observed that such
jurisdiction, however, has to be sparingly exercised by the Court and even when it is
exercised, it is appropriate that Court leave it to the administrative or jail authorities to
prescribe the conditions and terms on which parole is to be availed of by the detenu.

17. In Asfaq v. State of Rajasthan & others, (2017) 15 SCC 55,
explaining object of release on parole, it has been observed that amongst the various
grounds on which parole can be granted, the most important ground, which stands
out, is that a prisoner should be allowed to come out for some time so that he is able to
maintain his family and social contact, with objective of reformation of the convict. It
has further been observed that provisions of parole and furlough, thus, provide for a
humanistic approach towards those lodged in jails, and the main purpose of such
provisions is to afford to them an opportunity to solve their personal and family
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problems and to enable them to maintain their links with society, and even citizens of
this country have a vested interest in preparing offenders for successful re-entry into
society. The Court also observed that those who leave prison without strong networks
of support, without employment prospects, without a fundamental knowledge of the
communities to which they will return, and without resources, have a significantly
higher chance of failure, and that when offenders revert to criminal activity upon
release, they frequently do so because they lack hope of merging into society as
accepted citizens and furloughs or parole can help prepare offenders for success in
merger in the society, and the public purpose in granting parole or furlough, ingrained
in the reformation theory of sentencing, alongwith other competing public interests,
has also to be kept in mind while taking decision of granting or refusing parole or
furlough and further that all prisoners are not appropriate for grant of furlough or
parole as the society must isolate those who show patterns of preying upon victims. It
is also observed that formulation of guidelines/enactment of law on parole by various
State Governments is in order to bring out objectivity in the decision making and to
decide appropriately as to whether parole needs to be granted in a particular case or
not and such a decision should be taken in accordance with guidelines framed or
statute enacted.

18. Where there is statute providing provision of release of convict on
parole, the scope of intervention by the Court is limited to judicial review of grant or
refusal of parole under Article 226 or 32 of the Constitution, as the case may be. It is
obvious for the reason that grant or refusal of parole or furlough is an administrative
function of Government or the competent authority prescribed under relevant Act,
Rules, Regulations or Guidelines and, normally, the Court should not enter in shoes of
such authority to perform administrative function. However, at the same time, the
Courts are there for judicial review of omission and/or commission of the authority,
warranting judicial interference of the Court on various valid grounds, like failure in
performing duty; arbitrary exercise of power or acting beyond legal powers, etc.

19. In present case, petition has been preferred for extension of parole
leave, which is purely an administrative function to be performed by the concerned
authority in accordance with the Act and the Rules framed thereunder. So far rejection
of application of petitioner is concerned that has not been assailed herein. Neither
prayer has been made nor any material is available on record so as to adjudicate the
legality of the order passed by the authorities, rejecting the application of the petitioner
for extension of parole. Application for extension of parole period and order of rejection
thereof have not been placed on record either by the petitioner or by the respondent.

20. Under Section 3 of the Act, in all eventualities, highest period of parole
is in case of temporary release for carrying on agricultural operations, which is six
weeks and in all other cases the maximum period is either two weeks or four weeks.
Petitioner has availed maximum period of parole, i.e. six weeks available for carrying
out agricultural operations. Two parole periods available, under different clauses of
Section 3(1) of the Act, may also be clubbed and period of parole provided under
Section 3(2) of the Act may either be clubbed or added or may be coincided and run
concurrently, depending upon prevailing circumstances.

21. In present case, as a matter of fact, parole granted to the petitioner
stands expired on 20.6.2020 and he was under obligation to surrender on 21.6.2020
but he has not done so. Learned counsel for the petitioner submits that there was a
sufficient cause, including filing of the present petition, for not surrendering on
specified date and also petitioner was waiting for decision on his application for
extension of parole as he has never received rejection order dated 10.6.2020.

22. Section 8 of the Act provides that on expiry of the period for which a
prisoner is released under this Act, the prisoner shall surrender himself to the
Superintendent of Jail from which he was released. Section 8(2) of the Act provides ten
days further time to the prisoner to surrender before the Superintendent of Jail and,
thereafter, on failure to surrender within ten days, his arrest by any Police Officer,
without warrant and remand to undergo the unexpired portion of his sentence. Section
8(3) of the Act provides that in case prisoner surrenders himself to the Superintendent
of Jail within a period of ten days of the date on which he was to surrender and
satisfies the Superintendent of Jail that he was prevented by any sufficient cause from
surrendering himself immediately on the expiry of period for which he was released,
penalty may not be imposed upon him. On failing to make out a sufficient cause for
delayed surrendering, after affording him reasonable opportunity of being heard,
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penalty can be imposed upon petitioner, as provided in the Act. Therefore, reason for
not surrendering by the petitioner, on due date, is to be explained satisfactorily to the
Superintendent of Jail from which he has been released and he, not only is having
liberty and is under obligation but also is entitled to render explanation for delayed
surrender, as per statutory provisions. Thus, the petitioner has to immediately
surrender himself to the Superintendent of Jail concerned and follow the procedure, as
provided in the Act.

In view of the provisions of law and ratio laid down by the Supreme
Court, I find no merit in present petition and, thus, rejecting the prayer of the
petitioner, it is disposed of, with direction to the petitioner to immediately surrender
before the jail authorities, with liberty to the petitioner to renew his request for parole,
with justifiable reasons as available to him, as per provisions of law, as applicable and
in case of receiving such request of the petitioner, the authority concerned is directed
to consider the same sympathetically and compassionately without being influenced by
the observations made in this judgment and also without being annoyed by the filing of
the present petition, but considering the request and facts and circumstances stated
therein, purely on its own merit.

BEFORE HON’BLE MR. JUSTICE ANOOP CHITKARA,J.
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Whether approved for reporting?3 YES.
For the petitioner : Mr. Sanjay Dutt Vasudeva, Advocate.

For the respondent : Mr. Nand Lal Thakur, Addl. A.G., & Mr.
Ram Lal Thakur, Asstt. A.G.

COURT PROCEEDINGS CONVENED THROUGH VIDEO CONFERENCE

Anoop Chitkara, Judge

The petitioner, who is under arrest from 22nd May 2020, for selling 209
capsules to the main accused Rakesh Kumar, from whose possession the Police had
recovered the same on 17th Mar 2020, has come up before this Court seeking bail.

2. Based on a First Information Report (FIR), the police arrested the
petitioner, in FIR No. 52 of 2020, dated 17.3.2020, registered under Sections 22 & 29-
61-85 of the NDPS Act, in Police Station Dharamshala, District Kangra, Himachal
Pradesh, disclosing cognizable and non-bailable offenses.

3. Earlier, the petitioner filed a petition under Section 439 CrPC before
Special Judge-II, Kangra at Dharamshala, HP. However, vide order dated 16.6.2020,
the Court dismissed the petition, because in the opinion of the Court, the Petitioner
could not cross the rigors of S. 37 of NDPS Act.

4. Mr. Nand Lal Thakur learned Additional Advocate General had filed the
status report through e-mail, printout of which is available on file. He further submits
that he had sent a copy of the status report to learned counsel for the petitioner on
WhatsApp number.

5. I have read the status report(s) and heard Mr. Sanjay Dutt Vasudeva,
Advocate for the petitioner, Mr. Nand Lal Thakur, Ld. Additional Advocate General for
the State of H.P.

FACTS:

6. The gist of the facts apposite to decide this petition would suffice that the
Police had arrested the main accused Rakesh Rana for possessing 94 capsules of WE
WECARE and 115 capsules of SPM PRX WOCKHARDY and in all 209 capsules, which
weighed 125.72 grams. After arrest of the main accused on 17.3.2020, in his
interrogation, he revealed to the police that he is a drug dependent and he has
purchased the capsules from one Dinesh Kumar, the petitioner herein. Due to the
spread of Covid-19 disease, the police did not arrest the accused Dinesh Kumar and
arrested him only on 22nd May, 2020.

PREVIOUS CRIMINAL HISTORY

7. As per the police report the accused Dinesh Kumar involved himself in the
following cases:

1). FIR No. 150/16, dated 20.11.2016 under section 20-61-85 of NDPS Act,
in Police Station, Shahpur;

13 Whether reporters of Local Papers may be allowed to see the

judgment?
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2) FIR No. 60/17, dated 2.4.2017, under section 21-61-85 of NDPS Act and
18 C of the Drugs and Cosmetic Act, Police Station, Shahpur; and

3) Fir No. 158/16, dated 5.6.2016 under Section 341, 323, 506, read with
Section 34 IPC, Police Station Shahpur

8. According to learned Counsel for the petitioner, these offences mentioned in
these FIRs are not that serious, to deny him all future bails, in similar offences. He
further submits that conditions may be put that in case the petitioner repeats the
offence, this bail may be canceled.

SUBMISSIONS:

9. The learned counsel for the bail petitioner submits that the allegations are false
and concocted.

10. On the contrary, Mr. Nand Lal Thakur, Additional Advocate General, contends
that the investigating officer has collected sufficient prima facie evidence. He further
submits that if this Court is inclined to grant bail, then such a bond must be subject to
very stringent conditions.

11. Mr. Sanjay Vasudeva very vehemently argued and also drew attention to the
orders of this Court in Budhi Singh v. State of H.P., CrMPM 595 of 2020; Manohar Lal
v. State of H.P., CrMPM 126 of 2018; Thakur Dass v. State of H.P., CrMPM 167 of
2010; Stynder Singh v. State of Himachal Pradesh, 2010(1) SimLC 490; and Nisar
Ahmed Thakkar v. State of H.P., CrMPM 672 of 2008.

ANALYSIS AND REASONING:

12. Pre-trial incarceration needs justification depending upon the heinous nature
of the offence, terms of the sentence prescribed in the statute for such a crime,
probability of the accused fleeing from justice, hampering the investigation, and doing
away with the victim(s) and witnesses. The Court is under an obligation to maintain a
balance between all stakeholders and safeguard the interests of the victim, accused,
society, and State.

13. In Gurbaksh Singh Sibbia and others v. State of Punjab, 1980 (2) SCC 565,
a Constitutional bench of Supreme Court holds in Para 30, as follows,

It is thus clear that the question whether to grant bail or not
depends for its answer upon a variety of circumstances, the
cumulative effect of which must enter into the judicial
verdict. Any one single circumstance cannot be treated as of
universal validity or as necessarily justifying the grant or
refusal of bail

14. In Gudikanti Narasimhulu v. Public Prosecutor, High Court of Andhra
Pradesh, (1978) 1 SCC 240, Supreme Court in Para 16, holds,

The delicate light of the law favours release unless countered
by the negative criteria necessitating that course.

15. In Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav, 2005 (2) SCC
42, a three-member bench of Supreme Court holds,

“18. It is trite law that personal liberty cannot be taken away
except in accordance with the procedure established by law.
Personal liberty is a constitutional guarantee. However,
Article 21 which guarantees the above right also
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contemplates deprivation of personal liberty by procedure
established by law. Under the criminal laws of this country, a
person accused of offences which are non-bailable is liable to
be detained in custody during the pendency of trial unless he
is enlarged on bail in accordance with law. Such detention
cannot be questioned as being violative of Article 21 since the
same is authorised by law. But even persons accused of non-
bailable offences are entitled for bail if the court concerned
comes to the conclusion that the prosecution has failed to
establish a prima facie case against him and/or if the court is
satisfied for reasons to be recorded that in spite of the
existence of prima facie case there is a need to release such
persons on bail where fact situations require it to do so. In
that process a person whose application for enlargement on
bail is once rejected is not precluded from filing a subsequent
application for grant of bail if there is a change in the fact
situation. In such cases if the circumstances then prevailing
requires that such persons to be released on bail, in spite of
his earlier applications being rejected, the courts can do so.”

16. Section 2 (vii-a) of the NDPS Act defines commercial quantity as the quantity
greater than the quantity specified in the schedule, and S. 2 (xxiii-a), defines a small
quantity as the quantity lesser than the quantity specified in the schedule of NDPS Act.
The remaining quantity falls in an undefined category, which is now generally called as
intermediate quantity. All Sections in the NDPS Act, which specify an offence, also
mention the minimum and maximum sentence, depending upon the quantity of the
substance. When the substance falls under commercial quantity statute mandates
minimum sentence of ten years of imprisonment and a minimum fine of INR One
hundred thousand, and bail is subject to the riders mandated in S. 37 of NDPS Act.

17. In the present case, as per the contentions of the State, the quantity of
substance seized is commercial quantity. Given the legislative mandate of S. 37 of
NDPS Act, the Court can release a person, accused of an offence punishable under the
NDPS Act for possessing a commercial quantity of contraband only after passing its
rigors. Section 37 of the Act is extracted as under: -

“37. Offences to be cognizable and non-bailable.

(1)Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974)

(a) every offence punishable under this Act shall be
cognizable;

(b) no person accused of an offence punishable for 2[offences
under section 19 or section 24 or section 27A and also for
offences involving commercial quantity] shall be released on
bail or on his own bond unless

(i) the Public Prosecutor has been given an opportunity to
oppose the application for such release, and

(ii) where the Public Prosecutor opposes the application, the
court is satisfied that there are reasonable grounds for
believing that he is not guilty of such offence and that he is
not likely to commit any offence while on bail.

(2) The limitations on granting of bail specified in clause (b) of
sub-section (1) are in addition to the limitations under the
Code of Criminal Procedure, 1973 (2 of 1974) or any other
law for the time being in force, on granting of bail.”

18. Reading of Section 37(1)(b)(i) mandates that two conditions are to be satisfied
before a person/accused of possessing a commercial quantity of drugs or psychotropic
substance, is to be released on bail.

19. The first condition is to provide an opportunity to the Public Prosecutor and
clear her stand on the bail application. The second stipulation is that the Court must
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be satisfied that reasonable grounds exist for believing that the accused is not guilty of
such offence, and that he is not likely to commit any offence while on bail. If either of
these two conditions is not met, the ban on granting bail operates. The expression
“reasonable grounds” means something more than prima facie grounds. It
contemplates substantial probable causes for believing that the accused is not guilty of
the alleged offence. Be that it may, if such a finding is arrived at by the Court, then it is
equivalent to giving a certificate of discharge to the accused. Even on fulfilling one of
the conditions, the reasonable grounds for believing that during the period of bail, the
accused is not guilty of such an offence, the Court still cannot give a finding or
assurance that the accused is not likely to commit any such crime. Thus, the grant of
bail or denial of bail for possessing commercial quantity would depend on facts of each
case.

20. The investigation reveals that there was a phone call on 16t March, 2020,
between the main accused and the bail petitioner. The other evidence agianst the bail
petitioner is the confession of the main accused that he has purchased the capsules
from him. Given the mandate of Section 25 of the Indian Evidence Act, the confession
of co-accused shall not be proved. Regarding exchange of phone calls, the investigation
is silent about the history of such phone calls and that the petitioner had phone calls
from other numbers, who were such persons. In the given facts, the solitary evidence
of one or two phone calls would not be a hindrance to deny the bail given the mandate
of Section 37 of the NDPS Act.

21. JUDICIAL PRECEDENTS ON S. 37 OF NDPS ACT:

a) In Union of India v. Merajuddin, (1999) 6 SCC 43, a three Judges Bench of
Supreme Court while cancelling the bail, observed in Para 3, as follows,

The High Court appears to have completely ignored the
mandate of Sec. 37 of the Narcotic Drugs and Psychotropic
Substances Act while granting him bail. The High Court
overlooked the prescribed procedure.”

b) In Customs, New Delhi v. Ahmadalieva Nodira, (2004) 3 SCC 549, a three
Judges Bench of Supreme Court holds,

7. The limitations on granting of bail come in only when the
question of granting bail arises on merits. Apart from the
grant of opportunity to the public prosecutor, the other twin
conditions which really have relevance so far the present
accused-respondent is concerned, are (1) the satisfaction of
the Court that there are reasonable grounds for believing that
the accused is not guilty of the alleged offence and that he is
not likely to commit any offence while on bail. The conditions
are cumulative and not alternative. The satisfaction
contemplated regarding the accused being not guilty has to be
based for reasonable grounds. The expression "reasonable
grounds" means something more than prima facie grounds. It
contemplates substantial probable causes for believing that
the accused is not guilty of the alleged offence. The reasonable
belief contemplated in the provision requires existence of such
facts and circumstances as are sufficient in themselves to
justify satisfaction that the accused is not guilty of the alleged
offence.

c) In Satpal Singh v. State of Punjab, (2018) 13 SCC 813, a bench of three judges
of Supreme Court directed that since the quantity involved was commercial, as such
High Court could not have and should not have passed the order under sections 438 or
439 CrPC, without reference to Section 37 of the NDPS Act.

d) In Narcotics Control Bureau v Kishan Lal, 1991 (1) SCC 705, Supreme Court
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holds,

6. Section 37 as amended starts with a non-obstante clause
stating that notwithstanding anything contained in the Code
of Criminal Procedure, 1973 no person accused of an offence
prescribed therein shall be released on bail unless the
conditions contained therein were satisfied. The Narcotic
Drugs And Psychotropic Substances Act is a special
enactment as already noted it was enacted with a view to
make stringent provision for the control and regulation of
operations relating to narcotic drugs and psychotropic
substances. That being the underlying object and particularly
when the provisions of Section 37 of Narcotic Drugs And
Psychotropic Substances Act are in negative terms limiting
the scope of the applicability of the provisions of Criminal
Procedure Code regarding bail, in our view, it cannot be held
that the High Court's powers to grant bail under Section 439
Criminal Procedure Code are not subject to the limitation
mentioned under Section 37 of Narcotic Drugs And
Psychotropic Substances Act. The non-obstante clause with
which the Section starts should be given its due meaning and
clearly it is intended to restrict the powers to grant bail. In
case of inconsistency between Section 439 Criminal
Procedure Code and Section 37 of the Narcotic Drugs and
Psychotropic Substances Act, 1985 Section 37 prevails.

e) In Babua v. State of Orissa, (2001) 2 SCC 566, Supreme Court holds,

[8] In view of Section 37(1)(b) of the Act unless there are
reasonable grounds for believing that the accused is not
guilty of such offence and that he is not likely to commit any
offence while on bail alone will entitle him to a bail. In the
present case, the petitioner attempted to secure bail on
various grounds but failed. But those reasons would be
insignificant if we bear in mind the scope of Section 37(1)(b)
of the Act. At this stage of the case all that could be seen is
whether the statements made on behalf of the prosecution
witnesses, if believable, would result in conviction of the
petitioner or not. At this juncture, we cannot say that the
accused is not guilty of the offence if the allegations made in
the charge are established. Nor can we say that the evidence
having not been completely adduced before the Court that
there are no grounds to hold that he is not guilty of such
offence. The other aspect to be borne in mind is that the
liberty of a citizen has got to be balanced with the interest of
the society. In cases where narcotic drugs and psychotropic
substances are involved, the accused would indulge in
activities which are lethal to the society. Therefore, it would
certainly be in the interest of the society to keep such
persons behind bars during the pendency of the proceedings
before the Court, and the validity of Section 37(1)(b) having
been upheld, we cannot take any other view.

f) In Bijando Singh v. Md. Ibocha, 2004(10) SCC 151, Supreme Court holds,

3. Being aggrieved by the order of the Special Court (NDPS),
releasing the accused on bail, the appellant moved the
Guwahati High Court against the said order on the ground
that the order granting bail is contrary to the provisions of
law and the appropriate authority never noticed the
provisions of Section 37 of the Narcotic Drugs And
Psychotropic Substances Act. The High Court, however, being
of the opinion that if the attendance of the accused is secured
by means of bail bonds, then he is entitled to be released on
bail. The High Court, thus, in our opinion, did not consider
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the provisions of Section 37 of the Narcotic Drugs And
Psychotropic Substances Act.

9) In N.C.B.Trivandrarum v. Jalaluddin, 2004 Law Suit (SC) 1598, Supreme Court
observed,

3. ...Be that as it may another mandatory requirement of
Section 37 of the Act is that where Public Prosecutor opposes
the bail application, the court should be satisfied that there
are reasonable grounds for believing that the accused is not
guilty of such offence and he is not likely to commit any
offence while on bail. In the impugned order we do not find
any such satisfaction recorded by the High Court while
granting bail nor there is any material available to show that
the High Court applied its mind to these mandatory
requirements of the Act.

h) In Union of India v. Shiv Shanker Kesari, (2007) 7 SCC 798, Supreme Court
holds,

6. As the provision itself provides no person shall be granted
bail unless the two conditions are satisfied. They are; the
satisfaction of the Court that there are reasonable grounds
for believing that the accused is not guilty and. that he is not
likely to commit any offence while on bail. Both the
conditions have to be satisfied. If either of these two
conditions is not satisfied, the bar operates and the accused
cannot be released on bail.

7. The expression used in Section 37(1)(b)(ii) is "reasonable
grounds". The expression means something more than prima
facie grounds. It connotes substantial probable causes for
believing that the accused is not guilty of the offence charged
and this reasonable belief contemplated in turn points to
existence of such facts and circumstances as are sufficient in
themselves to justify recording of satisfaction that the
accused is not guilty of the offence charged.

8. The word "reasonable" has in law the prima facie meaning
of reasonable in regard to those circumstances of which the
actor, called on to act reasonably, knows or ought to know. It
is difficult to give an exact definition of the word 'reasonable'.
Stroud's Judicial Dictionary, Fourth Edition, page 2258
states that it would be unreasonable to expect an exact
definition of the word 'reasonable'. Reason varies it, its
conclusions according to the idiosyncrasy of the individual,
and the times and circumstances in which he thinks. The
reasoning which built up the old scholastic logic sounds now
like the jingling of a child's toy. (See : Municipal Corporation
of Delhi v. M/s Jagan Nath Ashok Kumar and another,
(1987)4 SCC 497 and Gujarat Water Supplies and Sewerage
Board v. Unique Erectors (Gujarat) Pvt Ltd and another
[(1989)1 SCC 532].

9. It is often said "an attempt to give a specific meaning to the
word 'reasonable' is trying to count what is not number and
measure what is not space". The author of 'Words and
Phrases' (Permanent Edition) has quoted from in re Nice &.,
Schreiber 123 F. 987, 988 to give a plausible meaning for the
said word. He says, "the expression 'reasonable' is a relative
term, and the facts of the particular controversy must be
considered before the question as to what constitutes
reasonable can be determined". It is not meant to be
expedient or convenient but certainly something more than
that.
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10. The word 'reasonable' signifies "in accordance with
reason'. In the ultimate analysis it is a question of fact,
whether a particular act is reasonable or not depends on the
circumstances in a given situation. (See : Municipal
Corporation of Greater Mumbai and another v. Kamla Mills
Ltd., 2003(4) RCR(Civil) 265 : (2003)6 SCC 315)."

11. The Court while considering the application for bail with
reference to Section 37 of the Act is not called upon to record
a finding of not guilty. It is for the limited purpose essentially
confined to the question of releasing the accused on bail that
the Court is called upon to see if there are reasonable
grounds for believing that the accused is not guilty and
records its satisfaction about the existence of such grounds.
But the Court has not to consider the matter as if it is
pronouncing a judgment of acquittal and recording a finding
of not guilty.

12. Additionally, the Court has to record a finding that while
on bail the accused is not likely to commit any offence and
there should also exist some materials to come to such a
conclusion.

i) In N.R. Mon v. Md. Nasimuddin, (2008) 6 SCC 721, Supreme Court holds,

9. ...The limitations on granting of bail come in only when the
question of granting bail arises on merits. Apart from the
grant opportunity to the Public Prosecutor, the other twin
conditions which really have relevance so far as the present
accused-respondent is concerned, are: the satisfaction of the
court that there are reasonable grounds for believing, that the
accused is not guilty of the alleged offence and that he is not
likely to commit any offence while on bail. The conditions are
cumulative and not alternative. The satisfaction contemplated
regarding the accused being not guilty has to be based on
reasonable grounds. The expression "reasonable grounds"
means something more than prima facie grounds. It
contemplates substantial probable causes for believing that
the accused is not guilty of the alleged offence. The
reasonable belief contemplated in the provision requires
existence of such facts and circumstances as are sufficient in
themselves to justify satisfaction that the accused is not
guilty of the alleged offence. In the case hand the High Court
seems to have completely overlooked underlying object of
Section 37.

i) In Union of India v. Rattan Mallik @ Habul, (2009) 2 SCC 624, Supreme Court
holds,

14. We may, however, hasten to add that while considering
an application for bail with reference to Section 37 of the
Narcotic Drugs and Psychotropic Substances Act, the Court
is not called upon to record a finding of 'not guilty'. At this
stage, it is neither necessary nor desirable to weigh the
evidence meticulously to arrive at a positive finding as to
whether or not the accused has committed offence under the
Narcotic Drugs And Psychotropic Substances Act. What is to
be seen is whether there is reasonable ground for believing
that the accused is not guilty of the offence(s) he is charged
with and further that he is not likely to commit an offence
under the said Act while on bail. The satisfaction of the Court
about the existence of the said twin conditions is for a limited
purpose and is confined to the question of releasing the
accused on bail.
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k) In Union of India v. Niyazuddin & Anr, (2018) 13 SCC 738, Supreme Court
holds,

7. ...Section 37 of the NDPS Act contains special provisions
with regard to grant of bail in respect of certain offences
enumerated under the said Section. They are :- (1) In the case
of a person accused of an offence punishable under Section
19, (2) Under Section 24, (3) Under Section 27A and (4) Of
offences involving commercial quantity. The accusation in the
present case is with regard to the fourth factor namely,
commercial quantity. Be that as it may, once the Public
Prosecutor opposes the application for bail to a person
accused of the enumerated offences under Section 37 of the
NDPS Act, in case, the court proposes to grant bail to such a
person, two conditions are to be mandatorily satisfied in
addition to the normal requirements under the provisions of
the Cr.P.C. or any other enactment. (1) The court must be
satisfied that there are reasonable grounds for believing that
the person is not guilty of such offence; (2) that person is not
likely to commit any offence while on bail.

8. There is no such consideration with regard to the
mandatory requirements, while releasing the respondents on
bail.

9. Hence, we are satisfied that the matter needs to be
considered afresh by the High Court. The impugned order is
set aside and the matter is remitted to the High Court for
fresh consideration. It will be open to the parties to take all
available contentions before the High Court.

)} In Sujit Tiwari v. State of Gujarat, 2020 SCC Online SC 84, in the given facts,
Supreme Court granted bail, by observing,

10. The prosecution story is that the appellant was aware of
what his brother was doing and was actively helping his
brother. At this stage we would not like to comment on the
merits of the allegations levelled against the present
appellant. But other than the few WhatsApp messages and
his own statement which he has resiled from, there is very
little other evidence. At this stage it appears that the
appellant may not have even been aware of the entire
conspiracy because even the prosecution story is that the
brother himself did not know what was loaded on the ship till
he was informed by the owner of the vessel. Even when the
heroin was loaded in the ship it was supposed to go towards
Egypt and that would not have been a crime under the NDPS
Act. It seems that Suprit Tiwari and other 7 crew members
then decided to make much more money by bringing the ship
to India with the intention of disposing of the drugs in India.
During this period the Master Suprit Tiwari took the help of
Vishal Kumar Yadav and Irfan Sheikh who had to deliver the
consignment to Suleman who had to arrange the money after
delivery. The main allegation made against the appellant is
that he sent the list of the crew members after deleting the
names of 4 Iranians and Esthekhar Alam to Vishal Kumar
Yadav and Irfan Sheikh through WhatsApp with a view to
make their disembarkation process easier. Even if we take
the prosecution case at the highest, the appellant was aware
that his brother was indulging in some illegal activity because
obviously such huge amount of money could not be made
otherwise. However, at this stage it cannot be said with
certainty whether he was aware that drugs were being
smuggled on the ship or not, though the allegation is that he
made such a statement to the NCB under Section 67 of the
NDPS Act.
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11. At this stage, without going into the merits, we feel that
the case of the appellant herein is totally different from the
other accused. Reasonable possibility is there that he may be
acquitted. He has been behind bars since his arrest on
04.08.2017 i.e. for more than 2 years and he is a young man
aged about 25 years. He is a B.Tech Graduate. Therefore,
under facts and circumstances of this case we feel that this is
a fit case where the appellant is entitled to bail because there
is a possibility that he was unaware of the illegal activities of
his brother and the other crew members. The case of the
appellant is different from that of all the other accused,
whether it be the Master of the ship, the crew members or the
persons who introduced the Master to the prospective buyers
and the prospective buyers.

12. We, however, feel that some stringent conditions will have
to be imposed upon the appellant.

SUM UP:

22.

From the summary of the law relating to rigors of S.37 of NDPS Act, while

granting bail involving commercial quantities in the NDPS Act, the following
fundamental principles emerge:

a)

b)

c)

d)

e)

f)

9)

h)

)

23.

The limitations on granting of bail come in only when the question of
granting bail arises on merits. [Customs, New Delhi v. Ahmadalieva Nodira,
(2004) 3 SCC 549].

In case the Court proposes to grant bail, two conditions are to be
mandatorily satisfied in addition to the standard requirements under the
provisions of the CrPC or any other enactment. [Union of India v. Niyazuddin
& Anr, (2018) 13 SCC 738].

Apart from the grant opportunity to the Public Prosecutor, the other twin
conditions which really have relevance are the Court's satisfaction that
there are reasonable grounds for believing that the accused is not guilty of
the alleged offence. [N.R. Mon v. Md. Nasimuddin, (2008) 6 SCC 721].

The satisfaction contemplated regarding the accused being not guilty has
to be more than prima facie grounds, considering substantial probable
causes for believing and justifying that the accused is not guilty of the
alleged offence. [Customs, New Delhi v. Ahmadalieva Nodira, (2004) 3 SCC
549].

Twin conditions of S. 37 are cumulative and not alternative. [Customs, New
Delhi v. Ahmadalieva Nodira, (2004) 3 SCC 549].

If the statements of the prosecution witnesses are believed, then they
would not result in a conviction. [ Babua v. State of Orissa, (2001) 2 SCC 566].

At this stage, it is neither necessary nor desirable to weigh the evidence
meticulously to arrive at a positive finding as to whether or not the
accused has committed an offence under the NDPS Act and further that he
is not likely to commit an offence under the said Act while on bail. [Union of
India v. Rattan Mallik @ Habul, (2009) 2 SCC 624].

While considering the application for bail concerning Section 37, the Court
is not called upon to record a finding of not guilty. [Union of India v. Shiv
Shanker Kesari, (2007) 7 SCC 798].

In case of inconsistency, S. 37 of the NDPS Act prevails over S. 439 CrPC.
[Narcotics Control Bureau v Kishan Lal, 1991 (1) SCC 705].

Bail must be subject to stringent conditions. [Sujit Tiwari v. State of Gujarat,
2020 SCC Online SC 84].

The difference in the order of bail and final judgment is similar to a sketch and a
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painting. However, some sketches would be detailed and paintings with a few strokes.
Satisfying the rigors of S. 37 of the NDPS Act is candling the infertile eggs.

24. In Surinder Kumar Khanna v. Intelligence Officer Directorate of Revenue
Intelligence, (2018) 8 SCC 271, Supreme Court holds,

13. In the present case it is accepted that apart from the aforesaid
statements of co-accused there is no material suggesting
involvement of the appellant in the crime in question. We are thus
left with only one piece of material that is the confessional
statements of the co-accused as stated above. On the touchstone of
law laid down by this Court such a confessional statement of a co-
accused cannot by itself be taken as a substantive piece of evidence
against another co-accused and can at best be used or utilized in
order to lend assurance to the Court. In the absence of any
substantive evidence it would be inappropriate to base the
conviction of the appellant purely on the statements of co-accused.

25. Given the factual matrix, it is for the Investigating Officer to look into the
aspect of non-searching of his house and conduct further investigation per law, if she
so desires and thinks appropriate.

26. The report under Section 173(2) CrPC does not restrict the police's powers to
investigate further, by following the law. Needless to say, that the Prosecution has all
the rights of further investigation under S. 173(8) CrPC, following the law. However, the
discussions mentioned above, take the case out of the rigors of S. 37 of the NDPS Act
and makes out a case for bail.

27.  The recovery did not take place directly from the petitioner. Suffice to say that
the petitioner has crossed the riders of Section 37 of the NDPS Act.

28. The petitioner is a permanent resident of District Kangra, therefore, his
presence can always be secured.

29. After considering the fact that the main accused from whom the police had
recovered the capsules for which the present petitioner stands arraigned as co-
accused, has already been released on bail, coupled with the situation that the only
admissible evidence between the main accused and the bail petitioner being a couple of
phone calls on the day when the main accused was arrested, and the fact that at the
time of arrest the 1.0. did not seek search warrant of his house or associate the police
official of the concerned jurisdiction to search his house to trace similar kind of
capsules and other contraband from his house, cummulatively would not be sufficient
to deny him bail. Another factor is the lock-down due to Covid-19 disease did not
prohibit the police to arrest the accused as such the reasons to explain the delay in
arrest is not supported by any guidelines of the State or Central Government, which
prohibits the police to conduct the investigation. Therefore, in the cumulative effect of
all these factors, the petitioner is entitled to bail.

30. Without commenting on the merits of the evidence collected so far, the
confession against co-accused is prima-facie inadmissible, and the points mentioned
above would create reasons to make this Court believe that till now, the petitioner has
made out a case for bail. To fulfill the second part of Section 37 of the NDPS Act, this
Court can impose stringent conditions to ensure and satisfy that the accused does not
repeat the offence.

31. Any detailed discussions about the evidence may prejudice the case of the
prosecution or the accused. Suffice it to say that due to the reasons mentioned above,
and keeping in view the nature of allegations, this Court believes that further
incarceration of the accused during the period of trial is neither warranted, nor
justified, or going to achieve any significant purpose:

32. To ensure that he does not get an opportunity to commit an offence while on
bail and the Court is putting the following stringent conditions and this bail shall be
subject to the strict terms.



93

33. Given the above reasoning, the Court is granting bail to the petitioner, subject
to the imposition of following stringent conditions, which shall be over and above, and
irrespective of the contents of the form of bail bonds in chapter XXXIII of CrPC.
Consequently, the present petition is allowed. The petitioner shall be released on bail in
the present case, connected with the FIR mentioned above, on his furnishing a
personal bond of INR 50,000/, (INR Fifty thousand only), to the satisfaction of the Trial
Court. The petitioner shall also furnish one surety for INR 5000 (INR Five thousand
only), to the satisfaction of the Sessions Court/Special Court/ Chief Judicial
Magistrate/Ilaqua Magistrate/Duty Magistrate/the Court, which is exercising
jurisdiction over the concerned Police Station where FIR is registered. The furnishing
of bail bonds shall be deemed acceptance of all stipulations, terms, and conditions of
this bail order:

a) The petitioner to give security to the concerned Court(s), for attendance on
every date, unless exempted, and in case of Appeal, also promise to appear
before the higher Court, in terms of Section 437-A CrPC.

b) The petitioner shall give details of AADHAR number, phone number(s)
(if available), WhatsApp number (if available), e-mail (if available), personal
bank account(s) (if available), on the reverse page of the personal bonds and
the officer attesting the personal bonds shall ascertain the identity of the
bail-petitioner, through these documents.

c) The Attesting officer shall on the reverse page of personal bonds,
mention the permanent address of the petitioner along with the above-
mentioned information, whatever is available.

d) The petitioner shall join the investigation as and when called by the
Investigating Officer or any superior officer.

e) The petitioner shall not influence, threaten, browbeat, or pressurize the
witnesses and the Police officials.

f) The petitioner shall not make any inducement, threat, or promise, directly
or indirectly, to the Investigating officer, or any other person acquainted with the
facts of the case, to dissuade them from disclosing such facts to the Police, or
the Court, or to tamper with the evidence.

g) Once the trial begins, the appellant shall not in any manner try to delay
the trial. The petitioner undertakes to appear before the concerned Court, on the
issuance of summons/warrants by such Court. The petitioner shall attend the
trial on each date, unless exempted, and in case of Appeal, also promise to
appear before the higher Court, in terms of Section 437-A CrPC.

h) There shall be a presumption of proper service to the petitioner about the
date of hearing in the concerned Court, even if it takes place through SMS/
WhatsApp message/ E-Mail/ or any other similar medium, by the Court.

i) In the first instance, the Court shall issue summons and may inform the
Petitioner about such summons through SMS/ WhatsApp message/E-Mail.

i) In case the petitioner fails to appear before the Court on the specified date,
then the concerned Court may issue bailable warrants, and to enable the
accused to know the date, the Court may, if it so desires, also inform the
petitioner about such Bailable warrants through SMS/ WhatsApp message/ E-
Mail.

k) Finally, if the petitioner still fails to put in an appearance, then the
concerned Court may issue Non-Bailable warrants to procure the petitioner's
presence and send the petitioner to the Judicial custody for a period for which
the concerned Court may deem fit and proper.

1) In case of Non-appearance, then irrespective of the contents of the bail
bonds, the petitioner undertakes to pay all the expenditure (only the principal
amount without interest), that the State might incur to produce him before such
Court, provided such amount exceeds the amount recoverable after forfeiture of
the bail bonds, and also subject to the provisions of Sections 446 & 446-A of
CrPC. The petitioner's failure to reimburse the State shall entitle the trial Court
to order the transfer of money from the bank account(s) of the petitioner.
However, this recovery is subject to the condition that the expenditure incurred
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must be spent to trace the petitioner and it relates to the exercise undertaken
solely to arrest the petitioner in that FIR, and during that voyage, the Police had
not gone for any other purpose/function what so ever.

m) The petitioner shall abstain from all criminal activities. If done, then while
considering bail in the fresh FIR, the Court shall take into account that even
earlier, the Court had cautioned the accused not to do so.

n) The petitioner shall intimate about the change of residential address and
change of phone numbers, WhatsApp number, e-mail accounts, within 10 days
from such modification, to the police station of this FIR, and also to the
concerned Court.

0) The petitioner shall, within ten days of his release from prison, procure a
smartphone, and inform its IMEI number and other details to the SHO/I.O. of
the Police station mentioned before. He shall keep the phone location/GPS
always on the “ON” mode. Before replacing his mobile phone, he shall produce
the existing phone to the SHO/I.O. of the police station and give details of the
new phone. Whenever the SHO, [.O., or any officer of the concerned Police
Station, ask him to share his location, then he shall immediately do so. The
petitioner shall neither clear the location history nor format his phone without
permission of the concerned SHO/IL.O. or any officer of the concerned Police
Station.

p) During the pendency of the trial, if the petitioner commits any offence
under NDPS Act, even if it involves small quantity, then it shall be open for the
State to apply for cancellation of this bail order.

q) In case of violation of any of the conditions as stipulated in this order, the
State/Public Prosecutor may apply for cancellation of bail of the petitioner, and
even the concerned trial Court shall be competent to cancel the bail. Otherwise,
the bail bonds shall continue to remain in force throughout the trial and also
after that in terms of Section 437-A of the CrPC.

r) The learned counsel for the petitioner, as well as the attesting officer, shall
explain the conditions of this bail to the petitioner.

S) The petitioner shall surrender all firearms along with ammunitions, if any,
along with the arms license to the concerned authority within 30 days from
today. However, subject to the provisions of the Indian Arms Act, 1959, the
petitioner shall be entitled to renew and take it back, in case of acquittal in this
case.

34. In case the petitioner finds the bail condition(s) as violating fundamental,
human, or other rights, or causing difficulty due to any situation, then for modification
of such term(s), the petitioner may file a reasoned application before this Court, and
after taking cognizance, even before the Court taking cognizance or the trial Court, as
the case may be, and such Court shall also be competent to modify or delete any
condition.

35. The officer in whose presence the petitioner puts signatures on personal bonds
shall explain all conditions of this bail order to the petitioner, in vernacular.

36. The petitioner undertakes to comply with all the directions given in this order.
Furnishing of bail bonds by the petitioner is the acceptance of all such conditions.

37. The officer attesting the personal bonds shall ascertain the identity of the bail-
petitioner, through these documents, and mention details on the reverse page of the
personal bonds.

38. Consequently, the petitioner shall be released on bail in the present case, in
connection with the FIR mentioned above, on her/his furnishing bail bonds in the
terms described above.

39. This order does not, in any manner, limit or restrict the rights of the Police or the
investigating agency, from further investigation in accordance with law.

40. The present bail order is only for the FIR mentioned above. It shall not be a
blanket order of bail in any other case(s) registered against the petitioner.
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41. Any observation made hereinabove is neither an expression of opinion on the
merits of the case, nor shall the trial Court advert to these comments.

42. The Court Master shall handover this order to the concerned branch of the
Registry of this Court, and the said official shall immediately send a copy of this order
to the District and Sessions Judge, concerned, by e-mail. The Court attesting the
bonds shall not insist upon the certified copy of this order and shall download the
same from the website of this Court, or accept a copy attested by an Advocate, which
shall be sufficient for the record. The Court Master shall handover an authenticated
copy of this order to the Counsel for the Petitioner and the Learned Advocate General if
they ask for the same.

43. In return for the freedom curtailed for breaking the law, the Court believes that
the accused shall also reciprocate through desirable behavior.

44. While deciding the propositions of law involved in this matter, I have considered
all the similar orders/judgments pronounced by me. Thus, this order is more
comprehensive and up to date. Consequently, given above, all previous
judgments/orders passed by me, where the proposition of law was similar, or
somewhat similar, be not cited as precedents.

45. The petition stands allowed in the terms mentioned above. All pending
applications, if any, stand closed.
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For the respondent: Mr. Nand Lal Thakur, Addl. A.G. and Mr. Ram
Lal Thakur, Asstt. A.G. for the
respondent/State.

COURT PROCEEDINGS CONVENED THROUGH VIDEO CONFERENCE

Anoop Chitkara, Judge

An under-trial prisoner, who is in custody since 12.09.2019, has come up before this
Court under Section 439 of the Code of Criminal Procedure, 1973 (CrPC), seeking bail,
under Section 21 of Narcotics Drugs and Psychotropic Substances Act, 1985 (after now
called “NDPS Act”), for jointly possessing 27.65 grams of Diacetylmorphine (Heroin),
with the other accused, who already stands released on bail.

2. The police arrested the petitioner, in FIR Number 111 of 2019, dated 12.9.2019,
registered under Sections 21 and 22 of the NDPS Act and Section 201 IPC, in Police
Station Damtal, District Kangra, HP, disclosing cognizable and non-bailable offenses.

3. Earlier, the petitioner filed a petition under Section 439 CrPC before, learned
Special Judge-I, Kangra at Dharamshala, Distt. Kangra, HP. However, vide order dated
2.11.2019, the Court had dismissed the same as withdrawn.

4. I have read the status report(s) and heard Learned Counsel for the parties.

FACTS:

5. The gist of the First Information Report and the status report is that on
12.9.2019, Police Party was on patrolling duty within the jurisdiction of Police Station
Damtal, Distt. Kangra, HP, to detect crime. At about 4.30 p.m., when the Police Party
reached near the Gate of Ram Gopal Mandir, Damtal Bazar, then the police noticed two
persons riding on motorcycle. On noticing the Police, the said persons reversed their
motorcycle and drove it on the opposite direction. However, because the driver of the
motorcycle was perplexed, he could not control the same, which fell down. On this,
reasons to believe arose in the mind of the police officials that they might be having
some contraband substance or some illegal articles. The driver told his name as Dalip
Kumar and the other person told his name as Randhir Kumar (petitioner herein). After
that the police associated two persons as independent witnesses and in their presence
the police asked them for the reason they tried to run away and asked them to show
the documents of the motorcycle. However, they were trying to avoid all the questions
in the inquiry. This arose suspicion in the mind of the Investigating Officer, and in the
presence of the independent witnesses he opened the seat of the motorcycle and
noticed one polythene packet. On opening the same, police recovered a substance
which prima facie, appeared to be Heroin. The police tested the same with the help of
drug detection kit, which detected positive for heroin. On weighing the same, it
measured 9.56 grams. Police also found one another polythene pouch which had
24.29 grams of Heroin. However, when the Police were conducting the proceedings then
petitioner Randhir Kumar suddenly took the contraband and threw it on the road.
Police again tried to lift the substance from the road and was able to retrieve 18.9
grams of Heroin. Subsequently, the Police party also complied with the procedural
requirements under the NDPS Act and the CrPC and arrested the petitioner.

PREVIOUS CRIMINAL HISTORY
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6. As per the counsel for the petitioner as well as the status report petitioner has a
large number of criminal cases. He was convicted in two cases under the NDPS Act by
the Addl. Sessions Judge Jullundhar, Punjab, which were in relation to FIR No. 230 of
2013, dated 28.8.2013 and FIR No. 2 of 2013, dated 1.1.2013, both registered at Police
Station Phillaur, Jullandhar, Punjab. The accused was acquitted in two cases under
the NDPS Act by the Addl. Sessions Judge Jallundhar, Punjab, which were in relation
to FIR No. 215 of 2014, dated 27.7.2013 and FIR No. 51 of 2017, dated 14.3.2017.
Learned Counsel for the Petitioner submits that conditions may be put that in case the
petitioner repeats the offence, this bail may be canceled.

SUBMISSIONS:

7. The learned counsel for the bail petitioner submits that the allegations against
the petitioner are false and he has nothing to do with the said allegations. He further
states that petitioner has to shoulder responsibility of his family and also submitted
that his bail petition be considered on humanitarian grounds in view of the spread of
the Covid-19 pandemic.

8. On the contrary, Mr. Nand Lal Thakur, learned Additional Advocate General,
contends that the investigating officer has collected sufficient prima facie evidence. He
further submits that if this Court is inclined to grant bail, then such a bond must be
subject to very stringent conditions.

ANALYSIS AND REASONING:

9. Pre-trial incarceration needs justification depending upon the heinous nature of
the offence, terms of the sentence prescribed in the statute for such a crime,
probability of the accused fleeing from justice, hampering the investigation, and doing
away with the victim(s) and witnesses. The Court is under an obligation to maintain a
balance between all stakeholders and safeguard the interests of the victim, accused,
society, and State.

10. Section 2 (vii-a) of the NDPS Act defines commercial quantity as the quantity
greater than the quantity specified in the schedule, and S. 2 (xxiii-a), defines a small
quantity as the quantity lesser than the quantity specified in the schedule of NDPS Act.
The remaining quantity falls in an undefined category, which is now generally called as
intermediate quantity. All Sections in the NDPS Act, which specify an offence, also
mention the minimum and maximum sentence, depending upon the quantity of the
substance. When the substance falls under commercial quantity statute mandates
minimum sentence of ten years of imprisonment and a minimum fine of INR One
hundred thousand, and bail is subject to the riders mandated in S. 37 of NDPS Act.

11.  As per the FIR, the substance involved is Heroin, mentioned at Sr. No. 56 of the
Notification, issued under Section 2(viia) and (xxiiia) of NDPS Act, specifying small and
commercial quantities of drugs and psychotropic substances. The quantity of drug
involved is less than commercial quantity but greater than small quantity. As such the
rigors of Section 37 of NDPS Act shall not apply in the present case. Resultantly, the
present case has to be treated like any other case of grant of bail in a penal offence.

12. In the present case, the quantity of substance seized is less than the commercial
quantity. Therefore, the bail application stands on different parameters and is similar
to bail petitions under regular statutes.

13. In Gurbaksh Singh Sibbia and others v. State of Punjab, 1980 (2) SCC 565, a
Constitutional bench of Supreme Court holds in Para 30, as follows,

It is thus clear that the question whether to grant bail or not

depends for its answer upon a variety of circumstances, the

cumulative effect of which must enter into the judicial

verdict. Any one single circumstance cannot be treated as of

universal validity or as necessarily justifying the grant or

refusal of bail
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14. In Gudikanti Narasimhulu v. Public Prosecutor, High Court of Andhra
Pradesh, (1978) 1 SCC 240, Supreme Court in Para 16, holds,

The delicate light of the law favours release unless countered
by the negative criteria necessitating that course.

15. In Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav, 2005 (2) SCC 42,
a three-member bench of Supreme Court holds,

“18. It is trite law that personal liberty cannot be taken away
except in accordance with the procedure established by law.
Personal liberty is a constitutional guarantee. However,
Article 21 which guarantees the above right also
contemplates deprivation of personal liberty by procedure
established by law. Under the criminal laws of this country, a
person accused of offences which are non-bailable is liable to
be detained in custody during the pendency of trial unless he
is enlarged on bail in accordance with law. Such detention
cannot be questioned as being violative of Article 21 since the
same is authorised by law. But even persons accused of non-
bailable offences are entitled for bail if the court concerned
comes to the conclusion that the prosecution has failed to
establish a prima facie case against him and/or if the court is
satisfied for reasons to be recorded that in spite of the
existence of prima facie case there is a need to release such
persons on bail where fact situations require it to do so. In
that process a person whose application for enlargement on
bail is once rejected is not precluded from filing a subsequent
application for grant of bail if there is a change in the fact
situation. In such cases if the circumstances then prevailing
requires that such persons to be released on bail, in spite of
his earlier applications being rejected, the courts can do so.”

16. Any detailed discussions about the evidence may prejudice the case of the
prosecution or the accused. Suffice it to say that due to the reasons mentioned above
and keeping in view the nature of allegations, this Court believes that further
incarceration of the accused during the trial is neither warranted nor will achieve any
significant purpose.

17.  Thus, without commenting on the merits of the evidence collected so far, in the
cumulative effect of all the factors mentioned hereinbefore, the petitioner makes out a
case for bail.

18.  The petitioner is a resident of Village Ganna Pind, P.O. Haripur Khalsa, Tehsil
Phillaur, Distt. Jullandhar, Punjab. Hence his presence can be secured.

19. To ensure that the petitioner does not get an opportunity to commit an offence
while on bail and the Court is putting the following stringent conditions and this bail
shall be subject to the strict terms.

20. Given the above reasoning, the Court is granting bail to the petitioner, subject to
the imposition of following stringent conditions, which shall be over and above, and
irrespective of the contents of the form of bail bonds in chapter XXXIII of CrPC.
Consequently, the present petition is allowed. The petitioner shall be released on bail in
the present case, connected with the FIR mentioned above, on his furnishing a
personal bond of INR 50,000/, (INR Fifty thousand only), to the satisfaction of the Trial
Court. The petitioner shall also furnish one surety for INR 5000 (INR Five thousand
only), to the satisfaction of the Sessions Court/Special Court/ Chief Judicial
Magistrate/Ilaqua Magistrate/Duty Magistrate/the Court, which is exercising
jurisdiction over the concerned Police Station where FIR is registered. The furnishing of
bail bonds shall be deemed acceptance of all stipulations, terms, and conditions of this
bail order:
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a) The petitioner to give security to the concerned Court(s), for attendance on
every date, unless exempted, and in case of Appeal, also promise to appear
before the higher Court, in terms of Section 437-A CrPC.

b) The petitioner shall give details of AADHAR number, phone number(s)
(if available), WhatsApp number (if available), e-mail (if available), personal
bank account(s) (if available), on the reverse page of the personal bonds and
the officer attesting the personal bonds shall ascertain the identity of the
bail-petitioner, through these documents.

c) The Attesting officer shall on the reverse page of personal bonds,
mention the permanent address of the petitioner along with the above-
mentioned information, whatever is available.

d) The petitioner shall not influence, threaten, browbeat, or pressurize the
witnesses and the Police officials.

e) The petitioner shall not make any inducement, threat, or promise, directly
or indirectly, to the Investigating officer, or any other person acquainted with the
facts of the case, to dissuade them from disclosing such facts to the Police, or
the Court, or to tamper with the evidence.

f) Once the trial begins, the appellant shall not in any manner try to delay
the trial. The petitioner undertakes to appear before the concerned Court, on the
issuance of summons/warrants by such Court. The petitioner shall attend the
trial on each date, unless exempted, and in case of Appeal, also promise to
appear before the higher Court, in terms of Section 437-A CrPC.

9) There shall be a presumption of proper service to the petitioner about the
date of hearing in the concerned Court, even if it takes place through SMS/
WhatsApp message/ E-Mail/ or any other similar medium, by the Court.

h) In the first instance, the Court shall issue summons and may inform the
Petitioner about such summons through SMS/ WhatsApp message/E-Mail.

i) In case the petitioner fails to appear before the Court on the specified date,
then the concerned Court may issue bailable warrants, and to enable the
accused to know the date, the Court may, if it so desires, also inform the
petitioner about such Bailable warrants through SMS/ WhatsApp message/ E-
Mail.

i) Finally, if the petitioner still fails to put in an appearance, then the
concerned Court may issue Non-Bailable warrants to procure the petitioner's
presence and send the petitioner to the Judicial custody for a period for which
the concerned Court may deem fit and proper.

k) In case of Non-appearance, then irrespective of the contents of the bail
bonds, the petitioner undertakes to pay all the expenditure (only the principal
amount without interest), that the State might incur to produce him before such
Court, provided such amount exceeds the amount recoverable after forfeiture of
the bail bonds, and also subject to the provisions of Sections 446 & 446-A of
CrPC. The petitioner's failure to reimburse the State shall entitle the trial Court
to order the transfer of money from the bank account(s) of the petitioner.
However, this recovery is subject to the condition that the expenditure incurred
must be spent to trace the petitioner and it relates to the exercise undertaken
solely to arrest the petitioner in that FIR, and during that voyage, the Police had
not gone for any other purpose/function what so ever.

1) The petitioner shall abstain from all criminal activities. If done, then while
considering bail in the fresh FIR, the Court shall take into account that even
earlier, the Court had cautioned the accused not to do so.

m) The petitioner shall intimate about the change of residential address and
change of phone numbers, WhatsApp number, e-mail accounts, within 10 days
from such modification, to the police station of this FIR, and also to the
concerned Court.

n) During the pendency of the trial, if the petitioner commits any
offence under NDPS Act, even if it involves small quantity, then it shall be
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open for the State to apply for cancellation of this bail order.

0) In case of violation of any of the conditions as stipulated in this order, the
State/Public Prosecutor may apply for cancellation of bail of the petitioner, and
even the concerned trial Court shall be competent to cancel the bail. Otherwise,
the bail bonds shall continue to remain in force throughout the trial and also
after that in terms of Section 437-A of the CrPC.

21. In case the petitioner finds the bail condition(s) as violating fundamental,
human, or other rights, or causing difficulty due to any situation, then for modification
of such term(s), the petitioner may file a reasoned application before this Court, and
after taking cognizance, even before the Court taking cognizance or the trial Court, as
the case may be, and such Court shall also be competent to modify or delete any
condition.

22. The learned counsel for the petitioner, as well as the attesting officer, in whose
presence the petitioner puts signatures on personal bond, shall explain all conditions
of this bail order to the petitioner, in vernacular.

23.  The petitioner undertakes to comply with all the directions given in this order.
Furnishing of bail bonds by the petitioner is the acceptance of all such conditions.

24. The officer attesting the personal bonds shall ascertain the identity of the bail-
petitioner, through these documents, and mention details on the reverse page of the
personal bonds.

25. Consequently, the petitioner shall be released on bail in the present case, in
connection with the FIR mentioned above, on furnishing bail bonds in the terms
described above.

26.  This order does not, in any manner, limit or restrict the rights of the Police or the
investigating agency, from further investigation in accordance with law.

27. The present bail order is only for the FIR mentioned above. It shall not be a
blanket order of bail in any other case(s) registered against the petitioner.

28. Any observation made hereinabove is neither an expression of opinion on the
merits of the case, nor shall the trial Court advert to these comments.

29. The Court Master shall handover this order to the concerned branch of the
Registry of this Court, and the said official shall immediately send a copy of this order
to the District and Sessions Judge, concerned, by e-mail. The Court attesting the
bonds shall not insist upon the certified copy of this order and shall download the
same from the website of this Court, or accept a copy attested by an Advocate, which
shall be sufficient for the record. The Court Master shall handover an authenticated
copy of this order to the Counsel for the Petitioner and the Learned Advocate General if
they ask for the same.

30. In return for the freedom curtailed for breaking the law, the Court believes that
the accused shall also reciprocate through desirable behavior.

31. While deciding the propositions of law involved in this matter, I have considered
all the similar orders/judgments pronounced by me. Thus, this order is more
comprehensive and up to date. Consequently, given above, all previous
judgments/orders passed by me, where the proposition of law was similar, or
somewhat similar, be not cited as precedents.

32. The petition stands allowed in the terms mentioned above. All pending
applications, if any, stand closed.

BEFORE HON’BLE MR. JUSTICE ANOOP CHITKARA, J.

Om Parkash ...Petitioner.

Versus
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State of Himachal Pradesh ...Respondent.

Cr.MP(M) No. 1084 of 2020
Reserved on: 09th July, 2020
Date of Decision: 10th July, 2020

Code of Criminal Procedure, 1973- Section 439- Narcotic Drugs and Psychotropic
Substances Act, 1983 (Act)- Sections 18, 20 & 37- Bail in a case registered for
recovery of commercial quantity of ‘charas’ and intermediate quantity of ‘opium’ from a
car driven by ‘TR’- Petitioner allegedly sold contraband to ‘TR’ and also supervised its
transportation through another accused ‘SS’- Held, petitioner was using cell number of
his father at the relevant time- There were 11 calls between him and co-accused ‘TR’ on
that particular date- ‘TR’ misled Investigating Officer by revealing wrong name of
petitioner as ‘RS- CCTV footage showing petitioner and ‘TR’ taking food together at one
place- Material on record showing involvement of petitioner in the case- Rigors of
Section 37 of Act are attracted- Petitioner is not entitled for bail- Petition dismissed.
(Para 6 & 23 to 30)
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COURT PROCEEDINGS CONVENED THROUGH VIDEO CONFERENCE

Anoop Chitkara, Judge

The petitioner, who along with the main accused, is under incarceration from 25th Sep
2019, for allegedly selling 6 kilograms and 324 grams of charas, and 413 grams of
opium, and after that supervising its transportation through another accused, has
again come up before this Court seeking bail, on the grounds that this Court has
granted bail to one of his co-accused.

15 Whether reporters of Local Papers may be allowed to see the

judgment?
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2. Based on a First Information Report (FIR), the police arrested the petitioner, in
FIR No.83 of 2019, dated 27.5.2019, registered under Sections 18, 20 & 29 of the of the
Narcotic Drugs and Psychotropic Substances Act, 1985 (after now called “NDPS Act”),
read with S. 181, 192, 196 of Motor Vehicles Act, 1860, (MV Act), in Police Station,
Jogindernagar, District Mandi, Himachal Pradesh, disclosing cognizable and non-
bailable offenses.

3.  The petitioner filed a petition under Section 439 CrPC before Special Judge (1),
Mandi, District Mandi, HP. However, vide order dated 31.10.2019, the Court dismissed
the petition, because, in the opinion of the Court, the petitioner could not cross the
rigors of S. 37 of the NDPS Act. After that, the petitioner filed a bail petition under
Section 439 CrPC in this Court. Vide order dated Feb 28, 2020, passed in CrMPM No.
29 of 2020, this Court had dismissed the said petition because the petitioner and the
main accused Tule Ram, from whose possession the Investigator had recovered the
charas, had made multiple phone calls between them, which calls immediately
preceded such seizure.

4. The Petitioner has now come up before this Court seeking bail on parity because
this Court has granted bail to co-accused Satish Kumar.

5. I have read the status report(s) and heard Ld. Counsel for the parties.

FACTS:

6. The allegations in the First Information Report and the gist of the evidence

collected by the Investigator are:
a) On 26t May 2019, the Police party headed by inspector/in charge of
Police Station Jogindernagar, District Mandi, had erected/laid a barrier on
National Highway No.154. At around 8.15 p.m., one car came from the side of
Mandi towards Jogindernagar. The Inspector signaled the driver of the said car
to stop, and on this, the driver of the car brought it to a halt and parked it on the
side of the road. After this, the Inspector checked the said car, which was Maruti
Alto, and told him to show the car's documents. On this, the driver of the vehicle
became perplexed and could not produce the registration certificate and other
records of the car. He also started stammering and was extremely baffled. On
inquiry, he revealed his name as Tule Singh.

b) The body language and gesture of said Tule Singh raise suspicion in the
mind of the Investigating Officer, (I.O.), that he was most likely possessing some
contraband or drugs. After that, the 1.O. sent one of the constables to bring an
independent witness, who returned after 20 minutes and brought two persons
Rakesh Kumar and Gaurav Kumar for being associated as independent
witnesses for the ensuing search. In the presence of these witnesses, the I1.0.
searched the vehicle, and below the front left seat, they noticed one cloth bag.
The Police took it out and opened it. It had three taped packets. On opening
these three packets, the Police detected charas.

c) Similarly, the Police recovered a bag from the dickey of the said car. This
bag also contained one polythene, and one envelop and further contained five
taped packets. On opening, the Police recovered charas from four packages and
opium from one pack.

d) On weighment, the first packet contained 3kg & 35 grams charas and the
second packet contained 3kg & 289 grams charas and also 413 grams opium.
After that, the police put back the charas and the opium in the same packets
and in a similar way and sealed the same. After that, the police completed the
other procedural requirement of the NDPS Act and CrPC and proceeded to arrest
the accused. The police also took into possession of said Alto Car.

e) After that, on the spot itself, the 1.O. made inquiries from Tule Ram, and
upon this, he confessed before the Police that persons, namely Ram Singh alias
Om Parkash (bail petitioner), s/o Tek Singh, R/o Village Manhon, P.O. Palahach,
Tehsil Banjar; Tanu R/o Village Manhon, P.O. Palahach, Tehsil Banjar; and
Satish Singh S/o Kishore Singh, R/o Village Dhanpatan, P.O. Matlahar, Tehsil
Jawali, District Kangra are also involved. He further told the I.O. that they were
escorting the Alto Car in Satish Singh’s white color Scorpio. Immediately on
receipt of such information, the 1.0. informed Police Post Ghattu, District Mandi,
to detain the said vehicle.
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f) On this H.C. Swami Nand of Police Post, Ghattu informed that they had
detained such vehicle, and in this Scorpio, only one person, namely Satish Singh
was present and none-else. H.C. Swami Nand further told the I.O. that Satish
Singh had said to him that those two persons have alighted from the vehicle at
Jogindernagar. After that, the 1.O. arrested Tule Singh and Satish Singh, and
sent the report to the police station to register the FIR mentioned above.

9) In the investigation police found that Satish Singh had visited the present
bail petitioner Om Parkash @ Ram Singh at a place known as Palahach (Banjaar)
and had purchased the said Charas and Opium from Om Parkash. After that
these persons had hired the taxi of Tule Singh and told him that they had to
carry this charas & opium to Jogindernagar. On this Tule Singh agreed to
transport the same to Jogindernagar by charging rupees ten to twelve thousand
as fare. It further came in investigation that another person namely Tiwan Singh
@ Tanu was also present with Om Parkash @ Ram Singh. It further came
investigation that accused Satish Singh, Om Parkash and Tiwan Singh had
carried the charas and the opium up to the vehicle of Tule Singh. It further
transpired that while travelling, these people were regularly in touch with Tule
Singh on his mobile. The police also conducted the CDR and CAF of the mobile
phones and conducted financial investigation of these persons.

h) The investigation further reveals that while driving, these people kept on
talking to Tule Singh. It further came in the investigation that on the evening of
26th May 2019, all these persons had taken food together in one place.

i) Subsequently, it transpired in investigation that Tule Singh had misled
the Police and told the incorrect name of Om Parkash by wrongly naming him as
Ram Singh. After that on 25.09.2019, the Police arrested the bail petitioner Om
Parkash @ Ram Singh.

i) The Police procured call details between accused persons. The Police also
procured the CCTV footage.

k) Subsequently, the police sent the charas and opium mentioned above to
SFL Junga, which tested positive for charas and opium after conducting the
scientific examination.

SUBMISSIONS:

7. The learned counsel for the bail petitioner submits that this Court has granted
bail to co-accused Satish, hence the petitioner is also entitled for bail on the grounds of
parity. He also places reliance upon to the orders of this Court in Budhi Singh v. State
of H.P., CrMPM 595 of 2020; Thakur Dass v. State of H.P., CrMPM 167 of 2010;
Stynder Singh v. State of Himachal Pradesh, 2010(1) SimLC 490; and Nisar Ahmed
Thakkar v. State of H.P., CrMPM 672 of 2008.

8. On the contrary, Mr. Nand Lal Thakur, Additional Advocate General, contends
that this Court had granted bail to Satish Singh after discussing evidence against him.
Such order was because, in the opinion of the Court, the evidence against Satish Singh
was not sufficient, and thus, he was able to cross the rider of S. 37 of the NDPS Act.
Learned Additional Advocate General further states that the Police have collected
sufficient evidence against bail petitioner Om Parkash. He contended that the main
accused Tule Singh had misled the investigator by telling the wrong name of the bail
petitioner, by naming him as Ram Singh, which shows his direct involvement with the
main accused, from whose possession the Police had recovered the contraband.
Learned Additional Advocate General further states that the bail petitioner Om Parkash
and the main accused had been continuously in touch with each other through phone
calls and such call details form part of the Police report. Mr. Nand Lal Thakur, also
relies upon the decision of this Court in Manohar Lal v. State of H.P., CrMPM 126 of
2018.

ANALYSIS AND REASONING:
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incarceration needs justification depending upon the

statutory

restrictions, heinous nature of the offence, terms of the sentence prescribed in the
statute for such a crime, probability of the accused fleeing from justice, hampering the
investigation, and doing away with the victim(s) and witnesses. The Court is under an
obligation to maintain a balance between all stakeholders and safeguard the interests
of the victim, accused, society, and State.

10.

Constitutional bench of Supreme Court holds in Para 30, as follows,

11.

It is thus clear that the question whether to grant bail or not
depends for its answer upon a variety of circumstances, the
cumulative effect of which must enter into the judicial
verdict. Any one single circumstance cannot be treated as of
universal validity or as necessarily justifying the grant or
refusal of bail

a three-member bench of Supreme Court holds,

12.
holds,

13.

“18. It is trite law that personal liberty cannot be taken away
except in accordance with the procedure established by law.
Personal liberty is a constitutional guarantee. However,
Article 21 which guarantees the above right also
contemplates deprivation of personal liberty by procedure
established by law. Under the criminal laws of this country, a
person accused of offences which are non-bailable is liable to
be detained in custody during the pendency of trial unless he
is enlarged on bail in accordance with law. Such detention
cannot be questioned as being violative of Article 21 since the
same is authorised by law. But even persons accused of non-
bailable offences are entitled for bail if the court concerned
comes to the conclusion that the prosecution has failed to
establish a prima facie case against him and/or if the court is
satisfied for reasons to be recorded that in spite of the
existence of prima facie case there is a need to release such
persons on bail where fact situations require it to do so. In
that process a person whose application for enlargement on
bail is once rejected is not precluded from filing a subsequent
application for grant of bail if there is a change in the fact
situation. In such cases if the circumstances then prevailing
requires that such persons to be released on bail, in spite of
his earlier applications being rejected, the courts can do so.”

2. The basic rule may perhaps be tersely put as bail, not jail,
except where there are circumstances suggestive of fleeing
from justice or thwarting the course of justice or creating
other troubles in the shape of repeating offences or
intimidating witnesses and the like by the petitioner who
seeks enlargement on bail from the court. We do not intend to
be exhaustive but only illustrative.

3. It is true that the gravity of the offence involved is likely to
induce the petitioner to avoid the course of justice and must
weigh with us when considering the question of jail. So also
the heinousness of the crime.

In Gudikanti Narasimhulu v. Public Prosecutor, High Court

Pradesh, (1978) 1 SCC 240, Supreme Court in Para 16, holds,

The delicate light of the law favours release unless countered
by the negative criteria necessitating that course.

In Gurbaksh Singh Sibbia and others v. State of Punjab, 1980 (2) SCC 565, a

In Kalyan Chandra Sarkar v. Rajesh Ranjan @ Pappu Yadav, 2005 (2) SCC 42,

In State of Rajasthan, Jaipur v. Balchand, AIR 1977 SC 2447, Supreme Court

of Andhra
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14. In Dataram Singh v. State of Uttar Pradesh, (2018) 3 SCC 22, Supreme Court
holds,

1. A fundamental postulate of criminal jurisprudence is the
presumption of innocence, meaning thereby that a person is
believed to be innocent until found guilty. However, there are
instances in our criminal law where a reverse onus has been
placed on an accused with regard to some specific offences
but that is another matter and does not detract from the
fundamental postulate in respect of other offences. Yet
another important facet of our criminal jurisprudence is that
the grant of bail is the general rule and putting a person in
jail or in a prison or in a correction home (whichever
expression one may wish to use) is an exception.

6. However, we should not be understood to mean that bail
should be granted in every case. The grant or refusal of bail is
entirely within the discretion of the judge hearing the matter
and though that discretion is unfettered, it must be exercised
judiciously and in a humane manner and compassionately.
Also, conditions for the grant of bail ought not to be so strict
as to be incapable of compliance, thereby making the grant of
bail illusory.

15.  Section 2 (vii-a) of the NDPS Act defines commercial quantity as the quantity
greater than the quantity specified in its schedule, and S. 2 (xxiii-a), defines a small
quantity as the quantity lesser than the quantity specified in the schedule. The
remaining quantity falls in an undefined category, which is now generally called as
intermediate quantity. All Sections in the NDPS Act, which specify an offence, also
mention the minimum and maximum sentence, depending upon the quantity of the
substance. When the substance falls under commercial quantity statute mandates
minimum sentence of ten years of imprisonment and a minimum fine of INR One Lac,
and bail is subject to the riders mandated in S. 37 of NDPS Act.

16. In the present case, as per the contentions of the State, the quantity of
substance seized is commercial quantity. Given the legislative mandate of S. 37 of
NDPS Act, the Court can release a person, accused of an offence punishable under the
NDPS Act for possessing a commercial quantity of contraband only after passing its
rigors. Section 37 of the Act is extracted as under: -

“37. Offences to be cognizable and non-bailable.

(1)Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974)

(a) every offence punishable under this Act shall be
cognizable;

(b) no person accused of an offence punishable for 2[offences
under section 19 or section 24 or section 27A and also for
offences involving commercial quantity] shall be released on
bail or on his own bond unless

(i) the Public Prosecutor has been given an opportunity to
oppose the application for such release, and

(ii) where the Public Prosecutor opposes the application, the
court is satisfied that there are reasonable grounds for
believing that he is not guilty of such offence and that he is
not likely to commit any offence while on bail.

(2) The limitations on granting of bail specified in clause (b) of
sub-section (1) are in addition to the limitations under the
Code of Criminal Procedure, 1973 (2 of 1974) or any other
law for the time being in force, on granting of bail.”


https://indiankanoon.org/doc/192465/
https://indiankanoon.org/doc/312611/
https://indiankanoon.org/doc/1241164/
https://indiankanoon.org/doc/1220365/
https://indiankanoon.org/doc/1199025/
https://indiankanoon.org/doc/380925/
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17. Reading of Section 37(1)(b)(ii) mandates that two conditions are to be satisfied
before a person/accused of possessing a commercial quantity of drugs or psychotropic
substance, is to be released on bail.

18.  The first condition is to provide an opportunity to the Public Prosecutor and clear
her stand on the bail application. The second stipulation is that the Court must be
satisfied that reasonable grounds exist for believing that the accused is not guilty of
such offence, and that he is not likely to commit any offence while on bail. If either of
these two conditions is not met, the ban on granting bail operates. The expression
“reasonable grounds” means something more than prima facie grounds. It
contemplates substantial probable causes for believing that the accused is not guilty of
the alleged offence. Be that as it may, if such a finding is arrived at by the Court, then
it is equivalent to giving a certificate of discharge to the accused. Even on fulfilling one
of the conditions, the reasonable grounds for believing that during the period of bail,
the accused is not guilty of such an offence, the Court still cannot give a finding or
assurance that the accused is not likely to commit any such crime. Thus, the grant of
bail or denial of bail for possessing commercial quantity would depend on facts of each
case.

19. JUDICIAL PRECEDENTS ON S. 37 OF NDPS ACT:

a) In Union of India v. Merajuddin, (1999) 6 SCC 43, a three Judges Bench of
Supreme Court while cancelling the bail, observed in Para 3, as follows,

The High Court appears to have completely ignored the
mandate of Sec. 37 of the Narcotic Drugs and Psychotropic
Substances Act while granting him bail. The High Court
overlooked the prescribed procedure.”

b) In Customs, New Delhi v. Ahmadalieva Nodira, (2004) 3 SCC 549, a three
Judges Bench of Supreme Court holds,

7. The limitations on granting of bail come in only when the
question of granting bail arises on merits. Apart from the
grant of opportunity to the public prosecutor, the other twin
conditions which really have relevance so far the present
accused-respondent is concerned, are (1) the satisfaction of
the Court that there are reasonable grounds for believing that
the accused is not guilty of the alleged offence and that he is
not likely to commit any offence while on bail. The conditions
are cumulative and not alternative. The satisfaction
contemplated regarding the accused being not guilty has to be
based for reasonable grounds. The expression "reasonable
grounds" means something more than prima facie grounds. It
contemplates substantial probable causes for believing that
the accused is not guilty of the alleged offence. The reasonable
belief contemplated in the provision requires existence of such
facts and circumstances as are sufficient in themselves to
justify satisfaction that the accused is not guilty of the alleged
offence.

c) In Satpal Singh v. State of Punjab, (2018) 13 SCC 813, a bench of three judges
of Supreme Court directed that since the quantity involved was commercial, as such
High Court could not have and should not have passed the order under sections 438 or
439 CrPC, without reference to Section 37 of the NDPS Act.

d) In Narcotics Control Bureau v Kishan Lal, 1991 (1) SCC 705, Supreme Court
holds,

6. Section 37 as amended starts with a non-obstante clause
stating that notwithstanding anything contained in the Code
of Criminal Procedure, 1973 no person accused of an offence
prescribed therein shall be released on bail unless the
conditions contained therein were satisfied. The Narcotic
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Drugs And Psychotropic Substances Act is a special
enactment as already noted it was enacted with a view to
make stringent provision for the control and regulation of
operations relating to mnarcotic drugs and psychotropic
substances. That being the underlying object and particularly
when the provisions of Section 37 of Narcotic Drugs And
Psychotropic Substances Act are in negative terms limiting
the scope of the applicability of the provisions of Criminal
Procedure Code regarding bail, in our view, it cannot be held
that the High Court's powers to grant bail under Section 439
Criminal Procedure Code are not subject to the limitation
mentioned under Section 37 of Narcotic Drugs And
Psychotropic Substances Act. The non-obstante clause with
which the Section starts should be given its due meaning and
clearly it is intended to restrict the powers to grant bail. In
case of inconsistency between Section 439 Criminal
Procedure Code and Section 37 of the Narcotic Drugs and
Psychotropic Substances Act, 1985 Section 37 prevails.

e) In Babua v. State of Orissa, (2001) 2 SCC 566, Supreme Court holds,

[8] In view of Section 37(1)(b) of the Act unless there are
reasonable grounds for believing that the accused is not
guilty of such offence and that he is not likely to commit any
offence while on bail alone will entitle him to a bail. In the
present case, the petitioner attempted to secure bail on
various grounds but failed. But those reasons would be
insignificant if we bear in mind the scope of Section 37(1)(b)
of the Act. At this stage of the case all that could be seen is
whether the statements made on behalf of the prosecution
witnesses, if believable, would result in conviction of the
petitioner or not. At this juncture, we cannot say that the
accused is not guilty of the offence if the allegations made in
the charge are established. Nor can we say that the evidence
having not been completely adduced before the Court that
there are no grounds to hold that he is not guilty of such
offence. The other aspect to be borne in mind is that the
liberty of a citizen has got to be balanced with the interest of
the society. In cases where narcotic drugs and psychotropic
substances are involved, the accused would indulge in
activities which are lethal to the society. Therefore, it would
certainly be in the interest of the society to keep such
persons behind bars during the pendency of the proceedings
before the Court, and the validity of Section 37(1)(b) having
been upheld, we cannot take any other view.

f) In Bijando Singh v. Md. Ibocha, 2004(10) SCC 151, Supreme Court holds,

3. Being aggrieved by the order of the Special Court (NDPS),
releasing the accused on bail, the appellant moved the
Guwahati High Court against the said order on the ground
that the order granting bail is contrary to the provisions of
law and the appropriate authority never noticed the
provisions of Section 37 of the Narcotic Drugs And
Psychotropic Substances Act. The High Court, however, being
of the opinion that if the attendance of the accused is secured
by means of bail bonds, then he is entitled to be released on
bail. The High Court, thus, in our opinion, did not consider
the provisions of Section 37 of the Narcotic Drugs And
Psychotropic Substances Act.

9) In N.C.B.Trivandrarum v. Jalaluddin, 2004 Law Suit (SC) 1598, Supreme Court
observed,

3. ...Be that as it may another mandatory requirement of
Section 37 of the Act is that where Public Prosecutor opposes
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the bail application, the court should be satisfied that there
are reasonable grounds for believing that the accused is not
guilty of such offence and he is not likely to commit any
offence while on bail. In the impugned order we do not find
any such satisfaction recorded by the High Court while
granting bail nor there is any material available to show that
the High Court applied its mind to these mandatory
requirements of the Act.

h) In Union of India v. Shiv Shanker Kesari, (2007) 7 SCC 798, Supreme Court
holds,

6. As the provision itself provides no person shall be granted
bail unless the two conditions are satisfied. They are; the
satisfaction of the Court that there are reasonable grounds
for believing that the accused is not guilty and. that he is not
likely to commit any offence while on bail. Both the
conditions have to be satisfied. If either of these two
conditions is not satisfied, the bar operates and the accused
cannot be released on bail.

7. The expression used in Section 37(1)(b)(ii) is "reasonable
grounds". The expression means something more than prima
facie grounds. It connotes substantial probable causes for
believing that the accused is not guilty of the offence charged
and this reasonable belief contemplated in turn points to
existence of such facts and circumstances as are sufficient in
themselves to justify recording of satisfaction that the
accused is not guilty of the offence charged.

8. The word "reasonable" has in law the prima facie meaning
of reasonable in regard to those circumstances of which the
actor, called on to act reasonably, knows or ought to know. It
is difficult to give an exact definition of the word 'reasonable’'.
Stroud's Judicial Dictionary, Fourth Edition, page 2258
states that it would be unreasonable to expect an exact
definition of the word '"reasonable'. Reason varies it, its
conclusions according to the idiosyncrasy of the individual,
and the times and circumstances in which he thinks. The
reasoning which built up the old scholastic logic sounds now
like the jingling of a child's toy. (See : Municipal Corporation
of Delhi v. M/s Jagan Nath Ashok Kumar and another,
(1987)4 SCC 497 and Gujarat Water Supplies and Sewerage
Board v. Unique Erectors (Gujarat) Pvt Ltd and another
[(1989)1 SCC 532].

9. It is often said "an attempt to give a specific meaning to the
word 'reasonable' is trying to count what is not number and
measure what is not space". The author of 'Words and
Phrases' (Permanent Edition) has quoted from in re Nice &.,
Schreiber 123 F. 987, 988 to give a plausible meaning for the
said word. He says, "the expression 'reasonable' is a relative
term, and the facts of the particular controversy must be
considered before the question as to what constitutes
reasonable can be determined". It is not meant to be
expedient or convenient but certainly something more than
that.

10. The word 'reasonable' signifies "in accordance with
reason". In the ultimate analysis it is a question of fact,
whether a particular act is reasonable or not depends on the
circumstances in a given situation. (See : Municipal
Corporation of Greater Mumbai and another v. Kamla Mills
Ltd., 2003(4) RCR(Civil) 265 : (2003)6 SCC 315)."
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11. The Court while considering the application for bail with
reference to Section 37 of the Act is not called upon to record
a finding of not guilty. It is for the limited purpose essentially
confined to the question of releasing the accused on bail that
the Court is called upon to see if there are reasonable
grounds for believing that the accused is not guilty and
records its satisfaction about the existence of such grounds.
But the Court has not to consider the matter as if it is
pronouncing a judgment of acquittal and recording a finding
of not guilty.

12. Additionally, the Court has to record a finding that while
on bail the accused is not likely to commit any offence and
there should also exist some materials to come to such a
conclusion.

i) In N.R. Mon v. Md. Nasimuddin, (2008) 6 SCC 721, Supreme Court holds,

9. ...The limitations on granting of bail come in only when the
question of granting bail arises on merits. Apart from the
grant opportunity to the Public Prosecutor, the other twin
conditions which really have relevance so far as the present
accused-respondent is concerned, are: the satisfaction of the
court that there are reasonable grounds for believing, that the
accused is not guilty of the alleged offence and that he is not
likely to commit any offence while on bail. The conditions are
cumulative and not alternative. The satisfaction contemplated
regarding the accused being not guilty has to be based on
reasonable grounds. The expression "reasonable grounds"
means something more than prima facie grounds. It
contemplates substantial probable causes for believing that
the accused is not guilty of the alleged offence. The
reasonable belief contemplated in the provision requires
existence of such facts and circumstances as are sufficient in
themselves to justify satisfaction that the accused is not
guilty of the alleged offence. In the case hand the High Court
seems to have completely overlooked underlying object of
Section 37.

)] In Union of India v. Rattan Mallik @ Habul, (2009) 2 SCC 624, Supreme Court
holds,

14. We may, however, hasten to add that while considering
an application for bail with reference to Section 37 of the
Narcotic Drugs and Psychotropic Substances Act, the Court
is not called upon to record a finding of 'not guilty'. At this
stage, it is neither necessary nor desirable to weigh the
evidence meticulously to arrive at a positive finding as to
whether or not the accused has committed offence under the
Narcotic Drugs And Psychotropic Substances Act. What is to
be seen is whether there is reasonable ground for believing
that the accused is not guilty of the offence(s) he is charged
with and further that he is not likely to commit an offence
under the said Act while on bail. The satisfaction of the Court
about the existence of the said twin conditions is for a limited
purpose and is confined to the question of releasing the
accused on bail.

k) In Union of India v. Niyazuddin & Anr, (2018) 13 SCC 738, Supreme Court
holds,

7. ...Section 37 of the NDPS Act contains special provisions
with regard to grant of bail in respect of certain offences
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enumerated under the said Section. They are :- (1) In the case
of a person accused of an offence punishable under Section
19, (2) Under Section 24, (3) Under Section 27A and (4) Of
offences involving commercial quantity. The accusation in the
present case is with regard to the fourth factor namely,
commercial quantity. Be that as it may, once the Public
Prosecutor opposes the application for bail to a person
accused of the enumerated offences under Section 37 of the
NDPS Act, in case, the court proposes to grant bail to such a
person, two conditions are to be mandatorily satisfied in
addition to the normal requirements under the provisions of
the Cr.P.C. or any other enactment. (1) The court must be
satisfied that there are reasonable grounds for believing that
the person is not guilty of such offence; (2) that person is not
likely to commit any offence while on bail.

8. There is no such consideration with regard to the
mandatory requirements, while releasing the respondents on
bail.

9. Hence, we are satisfied that the matter needs to be
considered afresh by the High Court. The impugned order is
set aside and the matter is remitted to the High Court for
fresh consideration. It will be open to the parties to take all
available contentions before the High Court.

)} In Sujit Tiwari v. State of Gujarat, 2020 SCC Online SC 84, in the given facts,
Supreme Court granted bail, by observing,

10. The prosecution story is that the appellant was aware of
what his brother was doing and was actively helping his
brother. At this stage we would not like to comment on the
merits of the allegations levelled against the present
appellant. But other than the few WhatsApp messages and
his own statement which he has resiled from, there is very
little other evidence. At this stage it appears that the
appellant may not have even been aware of the entire
conspiracy because even the prosecution story is that the
brother himself did not know what was loaded on the ship till
he was informed by the owner of the vessel. Even when the
heroin was loaded in the ship it was supposed to go towards
Egypt and that would not have been a crime under the NDPS
Act. It seems that Suprit Tiwari and other 7 crew members
then decided to make much more money by bringing the ship
to India with the intention of disposing of the drugs in India.
During this period the Master Suprit Tiwari took the help of
Vishal Kumar Yadav and Irfan Sheikh who had to deliver the
consignment to Suleman who had to arrange the money after
delivery. The main allegation made against the appellant is
that he sent the list of the crew members after deleting the
names of 4 Iranians and Esthekhar Alam to Vishal Kumar
Yadav and Irfan Sheikh through WhatsApp with a view to
make their disembarkation process easier. Even if we take
the prosecution case at the highest, the appellant was aware
that his brother was indulging in some illegal activity because
obviously such huge amount of money could not be made
otherwise. However, at this stage it cannot be said with
certainty whether he was aware that drugs were being
smuggled on the ship or not, though the allegation is that he
made such a statement to the NCB under Section 67 of the
NDPS Act.

11. At this stage, without going into the merits, we feel that
the case of the appellant herein is totally different from the
other accused. Reasonable possibility is there that he may be
acquitted. He has been behind bars since his arrest on
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04.08.2017 i.e. for more than 2 years and he is a young man
aged about 25 years. He is a B.Tech Graduate. Therefore,
under facts and circumstances of this case we feel that this is
a fit case where the appellant is entitled to bail because there
is a possibility that he was unaware of the illegal activities of
his brother and the other crew members. The case of the
appellant is different from that of all the other accused,
whether it be the Master of the ship, the crew members or the
persons who introduced the Master to the prospective buyers
and the prospective buyers.

12. We, however, feel that some stringent conditions will have
to be imposed upon the appellant.

SUM UP:

20.

From the summary of the law relating to rigors of S.37 of NDPS Act, while

granting bail involving commercial quantities in the NDPS Act, the following
fundamental principles emerge:

a)

b)

c)

d)

e)

f)

9)

h)

)

21.

The limitations on granting of bail come in only when the question of
granting bail arises on merits. [Customs, New Delhi v. Ahmadalieva Nodira,
(2004) 3 SCC 549].

In case the Court proposes to grant bail, two conditions are to be
mandatorily satisfied in addition to the standard requirements under the
provisions of the CrPC or any other enactment. [Union of India v. Niyazuddin
& Anr, (2018) 13 SCC 738].

Apart from granting opportunity to the Public Prosecutor, the other twin
conditions which really have relevance are the Court's satisfaction that
there are reasonable grounds for believing that the accused is not guilty of
the alleged offence. [N.R. Mon v. Md. Nasimuddin, (2008) 6 SCC 721].

The satisfaction contemplated regarding the accused being not guilty has
to be more than prima facie grounds, considering substantial probable
causes for believing and justifying that the accused is not guilty of the
alleged offence. [Customs, New Delhi v. Ahmadalieva Nodira, (2004) 3 SCC
549].

Twin conditions of S. 37 are cumulative and not alternative. [Customs, New
Delhi v. Ahmadalieva Nodira, (2004) 3 SCC 549].

If the statements of the prosecution witnesses are believed, then they
would not result in a conviction. [ Babua v. State of Orissa, (2001) 2 SCC 566].

At this stage, it is neither necessary nor desirable to weigh the evidence
meticulously to arrive at a positive finding as to whether or not the
accused has committed an offence under the NDPS Act and further that he
is not likely to commit an offence under the said Act while on bail. [Union of
India v. Rattan Mallik @ Habul, (2009) 2 SCC 624].

While considering the application for bail concerning Section 37, the Court
is not called upon to record a finding of not guilty. [Union of India v. Shiv
Shanker Kesari, (2007) 7 SCC 798].

In case of inconsistency, S. 37 of the NDPS Act prevails over S. 439 CrPC.
[Narcotics Control Bureau v Kishan Lal, 1991 (1) SCC 705].

Bail must be subject to stringent conditions. [Sujit Tiwari v. State of Gujarat,
2020 SCC Online SC 84].

The difference in the order of bail and final judgment is similar to a sketch and a

painting. However, some sketches would be detailed and paintings with a few strokes.
Satisfying the rigors of S. 37 of the NDPS Act is candling the infertile eggs.
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22. In this case the report under Section 173(2) stands filed. In the final police
report, it has been mentioned that the bail petitioner had talked with Tule Singh, from
whose car, the Police had seized the contraband. Tule Ram had talked from his mobile
number 80917-85144 with the Petitioner Om Parkash on his mobile number number
85447-14658, which is in the name of Tek Singh, father of petitioner Om Parkash @
Ram Singh. In fact, the petitioner Om Parkash @ Ram Singh, at that time, was using
the phone taken in the name of his father. The address of said Tek Singh s/o Sohan
Lal as mentioned on the prepaid customer application form, which is at page No. 71 of
the police report, is Ward No. 1, Manhaon, P.O. Kalwari, Distt. Kullu, HP. It is not the
case of the learned counsel for the petitioner that Tek Singh s/o Sohan Lal is not father
of the bail petitioner Om Parkash @ Ram Singh.

23. Perusal of the call details as mentioned at page numbers 67 and 68 of the police
reports reveals that on May 26, 2019, eleven phone calls were made between Tule
Singh and Om Parkash @ Ram Singh. Accused Tule Singh from whose possession
police had recovered the charas was using phone No. 80917-85144. Investigation also
revealed that petitioner Om Parkash @ Ram Singh was using the phone of his father
Tek Singh and the said phone number was 85447-14658. It is for this reason the
Investigating Officer did not arrest Tek Singh but instead arrested Om Parkash @ Ram
Singh @ Kaka. Perusal of the call details reveals that on May 26, 2019 before accused
Tule Singh was arrested, he and the petitioner had talked with each other on as many
as eleven occasions. There is exchange of calls between phone numbers 80917-85144
of Tule Singh and 85447-14658 which was used by petitioner Om Parkash @ Ram
Singh.

24. Thus, there is a substantial difference in the evidence available against the
accused Satish Singh, whom this Court had granted bail, primarily because the
perusal of the phone records showed no calls exchanged between Tule Singh and
Satish Singh, which is not the case with the present bail petitioner.

25.  Another reason to deny bail is that the main accused Tule Singh had misled the
investigator by telling the wrong name of the bail petitioner, by naming him as Ram
Singh, which shows his direct involvement with the main accused.

26.  Given above, the petitioner has failed to cross the rigors of S. 37 of the NDPS Act.
The evidence against Satish Singh was lacking and it had crossed the rigors of S. 37 of
NDPS Act, so far as it relates to Satish Singh. The line of distinction between the
evidence collected against Satish Singh and the present bail petitioner is not thin but
huge.

27.  Without commenting on the merits of the evidence collected so far, this Court
has reasons to believe that the petitioner has failed to cross the hurdle of S. 37 of
NDPS Act, and is not entitled for bail.

28. Any detailed discussions about the evidence may prejudice the case of the
prosecution or the accused. Suffice it to say that due to the reasons mentioned above,
and keeping in view the nature of allegations, no case for bail is made out in favour of
the petitioner.

29. Any observation made hereinabove is neither an expression of opinion on the
merits of the case, nor shall the trial Court advert to these comments.

30. Given the above reasoning, in my considered opinion, no case for bail is made
out at this stage. Resultantly, the present petition stands dismissed. All pending
applications, if any, stand closed.

31. While deciding the propositions of law involved in this matter, I have considered
all the similar orders/judgments pronounced by me. Thus, this order is more
comprehensive and up to date. Given above, all previous decisions/orders passed by
me, where the proposition of law was similar, or somewhat similar, and also those
passed under Section 37 of NDPS Act, be not cited as precedents.

Petition dismissed.
EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEESR

BEFORE HON’BLE MR. JUSTICE VIVEK SINGH THAKUR, J.
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Code of Criminal Procedure, 1973 (Code)- Section 438- Application for pre-arrest
bail- Duty of Court- Held, for granting or rejecting anticipatory bail, Court must assign
reasons. (Para 16).

Code of Criminal Procedure, 1973 (Code)- Section 438- Anticipatory bail- Parameters
relevant for consideration- Held, it would be necessary on part of the Court to see
culpability of accused, his involvement in commission of organized crime and whether
he possessed requisite mens rea- Factors specifically mentioned in Section 438 of Code
also need to be taken in to consideration at time of deciding bail application. (Para 18 &
22)

Code of Criminal Procedure, 1973 (Code)- Section 438- Pre-arrest bail in a case of
attempted murder by an unlawful assembly etc.- Held, incident happened in broad day
light between members of two communities, wherein two persons were beaten by mass
gathering which was drawn to spot by making phone calls- Persons who came to
rescue victims also assaulted- Victims who managed to flee from spot were chased and
again beaten along with those who came to rescue them — Presence and involvement of
petitioners in incident is evident from CCTV footage- Accusation against petitioners not
false- Their custodial interrogation is necessary- Petitions except of one police Head
Constable ‘K’, dismissed. (Para 23 to 25, 29, 30, 35, 47, 50 & 54)

Cases referred:

State of M.P. & another v. Ram Kishna Balothia & another, (1995) 3 SCC 221;
Gurbaksh Singh Sibbia & others v. State of Punjab, (1980) 2 SCC 565;

Savitri Agarwal and others v. State of Maharashtra and another, (2009) 8 SCC 325;
Siddharam Satlingappa Mhetre v. State of Maharashtra and others, (2011) 1 SCC 694;
Bhadresh Bipinbhai Sheth v. State of Gujarat and another, (2016) 1 SCC 152;

Fekan Yadav v. Satendr Yadav alias Boss Yadav alias Satendra Kumar and others,
(2017) 16 SCC 775;

Prem Giri v. State of Rajasthan, (2018) 6 SCC 571;

Prem Giri v. State of Rajasthan, (2018) 12 SCC 20;

Dataram Singh v. State of Uttar Pradesh and another, (2018) 3 SCC 22;

P. Chidambaram v. Directorate of Enforcement, (2019) 9 SCC 24;

Pokar Ram v. State of Rajasthan and others, (1985) 2 SCC 597;

Whether approved for reporting? Yes.

For the Petitioners : Mr. Kush Sharma and Mr. Gobind Korla,
Advocates.
For the respondent : Mr. Ashok Sharma, Advocate General, with Mr.

Shiv Pal Manhans & Mr. Hemant Vaid, Additional
Advocates General.

Vivek Singh Thakur, Judge

These bail applications, filed by petitioners under Section 438 of the
Code of Criminal Procedure, 1973 (hereinafter referred to as ‘Cr.P.C.), seeking
anticipatory bail, apprehending their arrest, in case FIR No.78 of 2020, dated
22.6.2020, registered, under Sections 147, 148, 149, 323, 307 & 341 of the Indian
Penal Code, in Police Station Majra, District Sirmour, Himachal Pradesh, adjudicated
on the basis of common record and submissions, are being decided together by this
common judgment.

23. Section 438 of the Cr.P.C., as existing on date, reads as under:

“438. Direction for grant of bail to person apprehending arrest. -
(1) Where any person has reason to believe that he may be arrested on
accusation of having committed a non-bailable offence, he may apply
to the High Court or the Court of Session for a direction under this
section that in the event of such arrest he shall be released on bail;
and that Court may, after taking into consideration, inter alia, the
following factors, namely:--
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(i) the nature and gravity of the accusation,;

(ii) the antecedents of the applicant including the fact as
to whether he has previously undergone imprisonment
on conviction by a Court in respect of any cognizable
offence;

(iii) the possibility of the applicant to flee from justice; and

(iv) where the accusation has been made with the object of
injuring or humiliating the applicant by having him so
arrested, either reject the application forthwith or
issue an interim order for the grant of anticipatory
bail:

Provided that, where the High Court or, as the case may be,
the Court of Session, has not passed any interim order under this sub-
section or has rejected the application for grant of anticipatory bail, it
shall be open to an officer in-charge of a police station to arrest,
without warrant the applicant on the basis of the accusation
apprehended in such application.

(1A) Where the Court grants an interim order under sub-section (1), it
shall forthwith cause a notice being not less than seven days notice,
together with a copy of such order to be served on the Public
Prosecutor and the Superintendent of Police, with a view to give the
Public Prosecutor a reasonable opportunity of being heard when the
application shall be finally heard by the Court.

(1B) The presence of the applicant seeking anticipatory bail shall be
obligatory at the time of final hearing of the application and passing of
final order by the Court, if on an application made to it by the Public
Prosecutor, the Court considers such presence necessary in the
interest of justice.

(2) When the High Court or the Court of Session makes a direction
under subsection (1), it may include such conditions in such directions
in the light of the facts of the particular case, as it may thinks fit,
including-

(i) a condition that the person shall make himself
available for interrogation by a police officer as and
when required,;

(ii) a condition that the person shall not, directly or
indirectly, make any inducement, threat or promise to
any person acquainted with the facts of the case so as
to dissuade him from disclosing such facts to the
Court or to any police officer;
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(iii) a condition that the person shall not leave India
without the previous permission of the Court;

(iv) such other condition as may be imposed under sub-
section (3) of section 437, as if the bail were granted
under that section.

(3) If such person is thereafter arrested without warrant by an officer
in charge of a police station on such accusation, and is prepared either
at the time of arrest or at any time while in the custody of such officer
to give bail, he shall be released on bail, and if a Magistrate taking
cognizance of such offence decides that a warrant should issue in the
first instance against that person, he shall issue a bailable warrant in
conformity with the direction of the Court under sub-section (1).”

24. It is noticeable that there was no specific provision in the Code of
Criminal Procedure, 1898, empowering the Court to grant bail to a person
apprehending his arrest, as this provision was introduced, for the first time, in the
Cr.P.C. in 1973. Necessity of such provision was felt by the Law Commission of India
long ago, in the year 1969, by observing in its 41st Report (Volume-I) in Para-39.9, as
under:

“The suggestion for directing the release of a person on bail
prior to his arrest (commonly known as "anticipatory bail") was
carefully considered by us. Though there is a conflict of judicial
opinion about the power of a Court to grant anticipatory bail, the
majority view is that there is no such power under the existing
provisions of the Code. The necessity for granting anticipatory bail
arises mainly because sometimes influential persons try to implicate
their rivals in false cases for the purpose of disgracing them or for
other purposes by getting them detained in jail for some days. In
recent times, with the accentuation of political rivalry, this tendency is
showing signs of steady increase. Apart from false cases, where there
are reasonable grounds for holding that a person accused of an offence
is not likely to abscond, or otherwise misuse his liberty while on bail,
there seems no justification to require him first to submit to custody,
remain in prison for some days and then apply for bail.

We recommend the acceptance of this suggestion. We are
further of the view that this special power should be conferred only on
the High Court and the Court of Session, and that the order should
take effect at the time of arrest or thereafter.”

25. The Central Government had, in principle, accepted the suggestion
made by the Law Commission of India, by introducing Clause 447 in the Draft Bill of
the Cr.P.C. of 1970, whereby expressed powers on the High Court and the Court of
Session to grant anticipatory bail, were proposed to be conferred.

26. In its 48th Report (1972), in Para-31, the Law Commission of India, had
commented on the proposal as under:

“The Bill introduces a provision for the grant of anticipatory
bail. This is substantially in accordance with the recommendation
made by the previous Commission. We agree that this would be a
useful addition, though we must add that it is in very exceptional
cases that such a power should be exercised.

We are further of the view that in order to ensure that the
provision is not put to abuse at the instance of unscrupulous
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petitioners, the final order should be made only after notice to the
Public Prosecutor. The initial order should only be an interim one.
Further, the relevant section should make it clear that the direction
can be issued only for reasons to be recorded, and if the court is
satisfied that such a direction is necessary in the interests of justice.

It will also be convenient to provide that notice of the interim
order as well as of the final orders will be given to the Superintendent
of Police forthwith."

Ultimately, Section 438 of the Cr.P.C. came in existence, in the shape

of unamended Section 438, in 1973, as under:

28.

"438. (1) When any person has reason to believe that he may be
arrested on an accusation of having committed a non-bailable offence,
he may apply to the High Court or the Court of Session for a direction
under this section, and that Court may, if it thinks fit, direct that in
the event of such arrest, he shall be released on bail.

(2) When the High Court or the Court of Session makes a direction
under sub section (1), it may include such conditions in such
directions in the light of the facts of the particular case, as it may
think fit, including.

(i) a condition that the persons shall make himself
available for interrogation by a police officer as and
when required;

(ii) a condition that the person shall not directly or
indirectly, make any inducement, threat or promise to
any person acquainted with the facts of the case so as
to dissuade him from disclosing such facts to the
Court or to any police officer;

(iii) a condition that the person shall not leave India
without the previous permission of the Court;

(iv) such other condition as may be imposed under sub-
section (3) of Section 437, as if the bail were granted
under that section.

(3) If such person is thereafter arrested without warrant by an officer
in charge of a police station on such accusation, and is prepared either
at the time of arrest or at any time while in the custody of such officer
to give bail, he shall be released on bail; and if a Magistrate taking
cognizance of such offence decides that a warrant should issue in the
first instance against that person, he shall issue a bailable warrant in
conformity with the direction of the Court under sub-sec. (1)."

Existing provision of Section 438 of the Cr.P.C. has come into

existence, on substitution of its sub-section (1) by the new sub-sections (1), (1-A) and
(1-B), by way of amendment vide Code of Criminal Procedure (Amendment) Act, 2005.

29.

Section 438 of the Cr.P.C. is a right provided for a person to approach

the trial Court or the Court of Session, seeking direction to enlarge him on bail, in the
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event of his arrest, in a case wherein he apprehends his arrest on accusation of having
committed a non-bailable offence.

30. Commenting upon the right provided under Section 438 of the Cr.P.C.,
the Supreme Court in State of M.P. & another v. Ram Kishna Balothia & another,
(1995) 3 SCC 221, has observed that it is essentially a statutory right conferred long
after the coming into force of the Constitution, but with clarification that it cannot be
considered as an essential ingredient of Article 21 of the Constitution.

31. Dealing with a case under unamended Section 438, a five-Judges
Constitution Bench of the Apex Court in Gurbaksh Singh Sibbia & others v. State
of Punjab, (1980) 2 SCC 565, has clarified few points as under:

“35. Section 438 (1) of the Code lays down a condition which has to
be satisfied before anticipatory bail can be granted. The applicant must
show that he has "reason to believe' that he may be arrested for a non-
bailable offence. The use of the expression "reason to believe" shows
that the belief that the applicant may be so arrested must be founded
on reasonable grounds. Mere 'fear' is not 'belief, for which reason it is
not enough for the applicant to show that he has somesort of a vague
apprehension that 'some one is going to make an accusation against
him, in pursuance of which he may be arrested. The grounds on which
the belief of the applicant is based that he may be arrested for a non-
bailable offence, must be capable of being examined by the court
objectively, because it is then alone that the court can determine
whether the applicant has reason to believe that he may be so arrested
S. 438 (1), therefore, cannot be invoked on the basis of vague and
general allegations, as if to arm oneself in perpetuity against a possible
arrest. Otherwise the number of applications for anticipatory bail will
be as large as, at any rate, the adult populace. Anticipatory bail is a
device to secure the individual's liberty; it is neither a passport to the
commission of crimes nor a shield against any and all kinds of
accusations, likely or unlikely.

36. Secondly, if an application for anticipatory bail is made to the
High Court or the Court of Session it must apply its own mind to the
question and decide whether a case has been made out for grant-in
such relief. It cannot leave the question for the decision of the
Magistrate concerned under S. 437 of the Code, as and when an
occasion arises. Such a course will defeat the very object of Section
438.

37. Thirdly, the filing of a First Information Report is not a
condition precedent to the exercise of the power under S. 438. The
imminence of a likely arrest founded on a reasonable belief can be
shown to exist even if an F. I. R. is not yet filed.

38. Fourthly, anticipatory bail can be granted even after in F. I. R.
is filed, so long as the applicant has not been arrested.

39. Fifthly, the provisions of S. 438 cannot be invoked after the
arrest of the accused. The grant of "anticipatory bail" to an accused
who is under arrest involves a contradiction in terms, in so far as the
offences for which he is arrested, are concerned. After arrest, the
accused must seek his remedy under S. 437 or Section 439 of the
Code, if he wants to be released on bail in respect of the offence or
offences for which he is arrested.”

32. The Apex Court in Savitri Agarwal and others v. State of
Maharashtra and another, (2009) 8 SCC 325, dealing with a post-amendment case,
referring Constitution Bench Judgment passed in Gurbaksh Singh Sibbia’s case has
observed as under:
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“24. While cautioning against imposition of unnecessary
restrictions on the scope of the Section, because, in its opinion, over
generous infusion of constraints and conditions, which were not to be
found in Section 438 of the Code, could make the provision
constitutionally vulnerable, since the right of personal freedom, as
enshrined in Article 21 of the Constitution, cannot be made to depend
on compliance with unreasonable restrictions, the Constitution Bench
laid down the following guidelines, which the Courts are required to
keep in mind while dealing with an application for grant of anticipatory
bail:

(i) Though the power conferred under Section 438 of the
Code can be described as of an extraordinary
character, but this does not justify the conclusion that
the power must be exercised in exceptional cases only
because it is of an extraordinary character.
Nonetheless, the discretion under the Section has to
be exercised with due care and circumspection
depending on circumstances justifying its exercise.

(ii) Before power under sub-section (1) of Section 438 of
the Code is exercised, the Court must be satisfied that
the applicant invoking the provision has reason to
believe that he is likely to be arrested for a non-
bailable offence and that belief must be founded on
reasonable grounds. Mere "fear" is not belief, for which
reason, it is not enough for the applicant to show that
he has some sort of vague apprehension that someone
is going to make an accusation against him, in
pursuance of which he may be arrested. The grounds
on which the belief of the applicant is based that he
may be arrested for a non-bailable offence, must be
capable of being examined by the Court objectively.
Specific events and facts must be disclosed by the
applicant in order to enable the Court to judge of the
reasonableness of his belief, the existence of which is
the sine qua non of the exercise of power conferred by
the Section.

(iii) The observations made in Balchand Jain v. State of
M.P., (1976) 4 SCC 572, regarding the nature of the
power conferred by Section 438 and regarding the
question whether the conditions mentioned in Section
437 should be read into Section 438 cannot be treated
as conclusive on the point. There is no warrant for
reading into Section 438, the conditions subject to
which bail can be granted under Section 437(1) of the
Code and therefore, anticipatory bail cannot be
refused in respect of offences like criminal breach of
trust for the mere reason that the punishment
provided for is imprisonment for life. Circumstances
may broadly justify the grant of bail in such cases too,
though of course, the Court is free to refuse
anticipatory bail in any case if there is material before
it justifying such refusal.

(iv) No blanket order of bail should be passed and the
Court which grants anticipatory bail must take care to
specify the offence or the offences in respect of which
alone the order will be effective. While granting relief
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under Section 438(1) of the Code, appropriate
conditions can be imposed under Section 438(2) so as
to ensure an uninterrupted investigation. One such
condition can even be that in the event of the police
making out a case of a likely discovery under Section
27 of the Evidence Act, the person released on bail
shall be liable to be taken in police custody for
facilitating the recovery. Otherwise, such an order can
become a charter of lawlessness and a weapon to stifle
prompt investigation into offences which could not
possibly be predicated when the order was passed.

() The filing of First Information Report (FIR) is not a
condition precedent to the exercise of power under
Section 438. The imminence of a likely arrest founded
on a reasonable belief can be shown to exist even if an
FIR is not yet filed.

(vi) An anticipatory bail can be granted even after an FIR
is filed so long as the applicant has not been arrested.

(vii) The provisions of Section 438 cannot be invoked after
the arrest of the accused. After arrest, the accused
must seek his remedy under Section 437 or Section
439 of the Code, if he wants to be released on bail in
respect of the offence or offences for which he is
arrested.

(viii) An interim bail order can be passed under Section 438 of
the Code without notice to the Public Prosecutor but
notice should be issued to the Public Prosecutor or to
the Government advocate forthwith and the question
of bail should be re-examined in the light of respective
contentions of the parties. The ad-interim order too
must conform to the requirements of the Section and
suitable conditions should be imposed on the
applicant even at that stage.

(ix) Though it is not necessary that the operation of an
order passed under Section 438(1) of the Code be
limited in point of time but the Court may, if there are
reasons for doing so, limit the operation of the order to
a short period until after the filing of FIR in respect of
the matter covered by the order. The applicant may, in
such cases, be directed to obtain an order of bail
under Section 437 or 439 of the Code within a
reasonable short period after the filing of the FIR.”

33. In Siddharam Satlingappa Mhetre v. State of Maharashtra and
others, (2011) 1 SCC 694, following Gurbaksh Singh Sibbia’s case, the Supreme
Court has pointed out the following factors and parameters, which can be taken into
consideration at the time of dealing with anticipatory bail:

“(i) The nature and gravity of the accusation and the exact role of
the accused must be properly comprehended before arrest is
made;
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(ii) The antecedents of the applicant including the fact as to
whether the accused has previously undergone imprisonment
on conviction by a Court in respect of any cognizable offence;

(iii) The possibility of the applicant to flee from justice;

(iv) The possibility of the accused's likelihood to repeat similar or
the other offences;

(v) Where the accusations have been made only with the object of
injuring or humiliating the applicant by arresting him or her;

(vi) Impact of grant of anticipatory bail particularly in cases of large
magnitude affecting a very large number of people;

(vii) The courts must evaluate the entire available material against
the accused very carefully. The court must also clearly
comprehend the exact role of the accused in the case. The
cases in which accused is implicated with the help of sections
34 and 149 of the Indian Penal Code, the court should
consider with even greater care and caution because over
implication in the cases is a matter of common knowledge and
concern;

(wiii) While considering the prayer for grant of anticipatory bail, a
balance has to be struck between two factors namely, no
prejudice should be caused to the free, fair and full
investigation and there should be prevention of harassment,
humiliation and unjustified detention of the accused;

(ix) The court to consider reasonable apprehension of tampering of
the witness or apprehension of threat to the complainant;

(%) Frivolity in prosecution should always be considered and it is
only the element of genuineness that shall have to be
considered in the matter of grant of bail and in the event of
there being some doubt as to the genuineness of the
prosecution, in the normal course of events, the accused is
entitled to an order of bail.”

34. In Bhadresh Bipinbhai Sheth v. State of Gujarat and another,
(2016) 1 SCC 152, the Supreme Court, in addition to reiterating the factors and
parameters, delineated in the judgment in Siddharam Satlingappa Mhetre’s case,
has further culled out the following principles for the purpose of dealing with a case of
anticipatory bail under Section 438 of the Cr.P.C.:

“25.1 The complaint filed against the accused needs to be thoroughly
examined, including the aspect whether the complainant has filed a
false or frivolous complaint on earlier occasion. The court should also
examine the fact whether there is any family dispute between the
accused and the complainant and the complainant must be clearly told
that if the complaint is found to be false or frivolous, then strict action
will be taken against him in accordance with law. If the connivance
between the complainant and the investigating officer is established
then action be taken against the investigating officer in accordance
with law.
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25.2 The gravity of charge and the exact role of the accused must be
properly comprehended. Before arrest, the arresting officer must
record the valid reasons which have led to the arrest of the accused in
the case diary. In exceptional cases, the reasons could be recorded
immediately after the arrest, so that while dealing with the bail
application, the remarks and observations of the arresting officer can
also be properly evaluated by the court.

25.3 It is imperative for the courts to carefully and with meticulous
precision evaluate the facts of the case. The discretion to grant bail
must be exercised on the basis of the available material and the facts
of the particular case. In cases where the court is of the considered
view that the accused has joined the investigation and he is fully
cooperating with the investigating agency and is not likely to abscond,
in that event, custodial interrogation should be avoided. A great
ignominy, humiliation and disgrace is attached to arrest. Arrest leads
to many serious consequences not only for the accused but for the
entire family and at times for the entire community. Most people do
not make any distinction between arrest at a pre-conviction stage or
post-conviction stage.

25.4 There is no justification for reading into Section 438 CrPC the
limitations mentioned in Secti