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Chief Justice.

Challenge in this appeal is to the award, dated 3™
cteber, 2005, passed by the Motor Accident Claims Tribunal Kullu,
District Kullu, H.P. (hereinafter referred to as “the Tribunal”) in
Claim Petition No. 23 of 2005, titled as Smt. Kulwant Kaur versus
Jasbir Singh and another, whereby X 3,00,000/- came to be awarded
as compensation in favour of the claimant alongwith interest @
7.5% per annum from the date of the petition till its realization
(hereinafter referred to as “the impugned award”), on the grounds
taken in the memo of appeal.

2. The appellant has taken a ground which, though
attractive, is devoid of any force for the reason which I am going to

discuss after noticing the brief facts of the case.
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3. Claimant-Smt. Kulwant Kaur has sought compensation

for loss of her son, who became victim of motor vehicula 'ent,<>
which was caused by respondent No. 2-Jasbir Singh, against the
insurer and the driver without arraying the owner aﬁy, who

also died in the said accident.

4, In order to determine the issue em it proper to give
a brief resume of the facts of the case. Q

Brief facts: 3&
&a

5. Smt. Kulwant imant has sought compensation

to the tune of ¥ 10, 0 per the break-ups given in the claim

petition on ro aken in the memo of the claim petition. It

is averred in‘the claim petition that Jasbir Singh-driver has driven

t ding vehicle-maruti car bearing registration No. HP-34

243 rashly and negligently on 9" January, 2005, at Slapar and

OX ed the cruel accident, in which the husband and son of the
claimant lost their lives.

6. The claim petition was resisted by the insurer-appellant

and the driver-respondent No. 2, on the grounds taken in the memo

of objections.
7. The following issues were framed by the Tribunal on 5™
July, 2005:

“1. Whether Sumit Pal Singh died due to rash
and negligent driving of Maruti car No. HP-34
A-3243 by respondent-1? ...OPP

2. If issue No. 1 is proved in affirmative, to what
amount of compensation the petitioner is
entitled to and from whom? ...OPP

3. Whether respondent No. 2 was not holding

valid and effective driving licence at the time of
accident? ...OPR-2
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4. Whether the vehicle in question was
being driven in contravention of the terms

and conditions of insurance policy, as alle

...OPR-2

5. Relief.”
8. The claimant-Smt. Kulwant Kaurchas iged two
witnesses in support of her case and als peared in the witness
box. The driver-Jasbir Singh appeared himself as a witness and the
insurer-appellant has examined one wi n support of its case.

scanning the evidence, c he conclusion that the claimant

9. The Tribunal, @mining the pleadings and
has proved the cas d ded a meagre amount to the tune of
< 3,00,000/4as C(@saﬁon and saddled the insurer with the
liability.
1 The appellant-insurer has not questioned the findings
r on all issues except so far it relates to the maintainability
claim petition. However, I deem it proper to discuss the
findings returned by the Tribunal issuewise.
Issue No. 1:
11. The claimant has proved by leading oral as well as
documentary evidence that the driver-Jasbir Singh has driven the
offending vehicle-maruti car rashly and negligently on 9" January,
2005 and caused the accident at Slapar, in which Shri Inder Singh
Arora, the husband of the claimant, and Sumit Pal Singh, the son of
the claimant, lost their lives. There is no rebuttal to the said

evidence. Accordingly, the findings returned on issue No. 1 are

upheld.
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12. Before I deal with issue No. 2, I deem it proper to deal
with issues No. 3 and 4. S

Issues No. 3 and 4:

13. Learned counsel for the appellant-has r%led on
these issues. However, I have gone thro the findings recorded
qua these issues. The insurer-appellant-has failed to lead evidence
to prove that the driver was not ha e valid and effective
driving licence to drive the o %Vehicle-maruti car. Even, it
has failed to prove that the, vehicle was being driven in
contravention of t e nd conditions of the policy. Even
otherwise, th er-appellant discharged the onus, it had
further to prove that the owner has committed willful breach.

1 My this view is fortified by the Apex Court judgment in

case of National Insurance Co. Ltd. versus Swaran Singh &
<&

X reported in AIR 2004 Supreme Court 1531. It is apt to
reproduce relevant portion of para 105 of the judgment
hereinbelow:

“105. oo
() T
(€77

(iii) The breach of policy condition e.g.
disqualification of driver or invalid driving licence
of the driver, as contained in sub-section (2) (a) (ii)
of Section 149, have to be proved to have been
committed by the insured for avoiding liability by
the insurer. Mere absence, fake or invalid driving
licence or disqualification of the driver for driving
at the relevant time, are not in themselves defences
available to the insurer against either the
insured or the third parties. To avoid its liability
towards insured, the insurer has to prove that the
insured was guilty of negligence and failed to
exercise reasonable care in the matter of fulfilling
the condition of the policy regarding use of vehicles
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by duly licensed driver or one who was not
disqualified to drive at the relevant time.

(iv) The insurance companies are, howevery t
view to avoid their liability, must not
establish the available defence(s) rais

part of the owner of the vehicle; t.
wherefore would be on them.

rer is_able to prove breach
] @ oncerning the policy
condition regarding holding of a valid licence by

ualification to drive during the
insurer would not be allowed

relevant peri

ndamental as are found to have
the cause of the accident. The

buna interpreting the policy conditions
%f pply “the rule of main purpose” and the
oneept of “fundamental breach” to allow defences
ailable to the insured under Section 149 (2) of
eAct.”

reported in (2013) 10 Supreme Court Cases 217, hereinbelow:

“10. In a claim for compensation, it is certainly
open to the insurer under Section 149(2)(a)(ii) to
take a defence that the driver of the vehicle
involved in the accident was not duly licensed.
Once such a defence is taken, the onus is on the
insurer. But even after it is proved that the
licence possessed by the driver was a fake one,
whether there is liability on the insurer is the
moot question. As far as the owner of the vehicle
is concerned, when he hires a driver, he has to
check whether the driver has a valid driving
licence. Thereafter he has to satisfy himself as to
the competence of the driver. If satisfied in that
regard also, it can be said that the owner had
taken reasonable care in employing a person
who is qualified and competent to drive the
vehicle. The owner cannot be expected to go
beyond that, to the extent of verifying the
genuineness of the driving licence with the
licensing authority before hiring the services of
the driver. However, the situation would be
different if at the time of insurance of the vehicle
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or thereafter the insurance company requires the
owner of the vehicle to have the licence duly

the driver employed by him is a fake
the owner does not take appropriate
verification of the matter

the owner that the licence possessed by his driver
is fake, no action is e insured for
appropriate verificatiol 1 the insured will be
at fault and, in sucl rcumstances, the
Insurance Cowipany is not liable for the

compensation;’
16. Applying the &;e insurer has not discharged the

onus, as is said ab t that the driver was not having valid

ence to drive the offending vehicle and that

eturned on issues No. 3 and 4 are upheld.
Issue No. 2:

17. The claimant-Smt. Kulwant Kaur has sought
compensation in lieu of death of her son, Sumit Pal Singh and has

not claimed compensation in lieu of the death of her husband.

18. The core question is — whether the claim petition is
maintainable?
19. The argument advanced by the learned counsel for the

appellant on this point is devoid of any force for the simple reason
that the purpose of granting compensation is just to help the
claimants who have lost their kith and kins and the source of their

dependency.
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20. The registered owner of the offending vehicle was the

could she array herself as a party-responden

representative of the owner of the offendinng vehicle because she is

the claimant.
21. The claimant, who @‘lerwise entitled to

compensation, cannot be d %)f the compensation on the
ground that the owner is‘not arty. As per the Motor Vehicles
Rules, the registrati ificate remains valid in the name of
deceased o fo od of three months.

22. e insurance policy, Ex. RX, is on the Tribunal's

reco e bare perusal of which reveals that it is a 'Package Policy'

ich covers the liability of third party, insured and the occupant
us, legal heirs can maintain claim and are within their rights

\o claim compensation.

23. It is apt to reproduce relevant portions of the insurance

policy, Ex. RX, hereinbelow:

“Policy No. : 110802/31/04/01677 Private Car Package Policy

SECTION II-LIABILITY TO THIRD PARTIES

1. Subject to the limits of liability as laid down in
the Schedule hereto the Company will indemnify
the insured in the event of an accident caused by or
arising out of the use of the vehicle against all sums
in which the insured shall become legally liable to
pay in respect of

i) death of or bodily injury to any person including
occupants carried in the insured vehicle (provided
such occupants are not carried for hire or reward)
but except so far as it is necessary to meet the
requirements of Motor Vehicles Act, the Company
shall not be liable where such death or injury arises
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out of an in the course of the employment of such
person by the insured.

ii) damage to property other than @ <
belonging to the insured or held in trust or e

custody or control of the insured. \
.......................... <
SECTION 111

PERSONAL ACCIDENT R FOR OWNER

DRIVER

The Company undertake pay compensation as
per the following scale for bodily injury/death
sustained by the er-driver of the vehicle indirect
connection ‘with the-vehicle insured or whilst in it
iver,caused by violent accidental external

eans which independent of any other
ix calendar months of such injury

A 100%

. Loss of two limbs or sight of two
eyes or one limb and sight of one eye 100%

iii. Loss of one limb or

sight of one eye 50%
iv. Permanent total disablement from
X injuries other than named above 100%”
24. The Madras High Court in a case titled as United India

Insurance Co. Ltd. versus K. Paruvatham, being Civil
Miscellaneous Appeal No. 1983 of 2005, decided on 2™ December,
2011, has held that the legal heirs of the insured can claim
compensation. It is apt to reproduce paras 21, 23 and 24 of the
judgment hereinbelow:

“21. Therefore, the liability of the Insurance
Company in a case of death or bodily injury of
the owner of the vehicle depends upon the policy
of the insurance.

22. o

23. However, Sec. 166 deals with just
compensation to a claimant who is entitled to
file a claim petition for the death of the bread
winner or for the bodily injury of the claimant.
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Sec. 147 deals with requirement of policy and
limits of liability. The liability of the Insurance

Company is to the extent of indemnification o
the insured against a third person. If the ins @

can be fastened with any liability the insur

liable to indemnify the insured. For the death a ‘

insurance, the insured is liable a
Insurance company is liable to
insured. In my considered
person being the legal heirof:the deceased, in a
different  capacity is “enti
compensation under S
event, in my consid
company cannot escape-from indemnifying the
insured simply because the insured happens to be

the recipient, simple analogy, had there
been any o legal-heéir apart from the insured,
they wo maintain a claim for compensation
as th titled to compensation. Therefore,
the in g the sole legal heir/dependent in

a dual capacity is entitled to be indemnified by
@ rance company and is also entitled to be
a-reeipient of such claim.

. It is also pertinent to note that in a
comprehensive policy of insurance if the personal
accident of the owner is covered the legal heirs of
the owner can maintain a claim. On the same
analogy, the owner/insured being the legal heir of
the deceased/passenger, who is covered under the
policy is also entitled for a just compensation
under Sec. 166 of the Act.”

In another case titled The National Insurance Co. Ltd.

versus Krishnan and another, being C.M.A. No. 3006 of 2012,

decided on 15™ March, 2013, the Madras High Court has held that

the claimants are entitled to compensation and can claim

compensation without impleading the deceased owner as a party.

It is profitable to reproduce paras 12, 26 and 27 of the judgment

herein:

“12. At the outset, this Court is of the view that
the claim petition filed under Section 166 of the
Motor Vehicles Act, 1988, by the injured/claimant
against himself, claiming compensation for the
injuries/permanent  disablement, is  not
maintainable. The claims Tribunal has
committed a gross mistake in ordering joint and
several liability against the owner, who
happened to be a claimant in this case and the
appellant-Insurance Company. The respondent,

::: Downloaded on - 23/05/2014 15:56:56

:.:HCHP



-:10:-

being the owner of the vehicle, cannot be made
liable to pay compensation to himself and

to whether the injured, being the ow
vehicle, can claim compensati

the claim petition. The /Said issu

answered in a recent decz%&of this
United India Insurance . Lid. v. K
Paruvatham reported in2012 (1) TNMAC 111,
wherein, for the death @ iushand, wife made
a claim petition under Sections 166 and 147 of
the Motor Vehicles act, 1988. At the time of
accident, he ravelling in a car, which
dashed a st ationary vehicle.  The
0 ny alone was prosecuted. The
e company to pay compensation
n the ground that being the legal
stepped into the shoes of the insured
t therefore, placing reliance on a decision

ported in 1998 ACJ 121, it was contended that,
per the policy, the Insurance Company cannot
repudiate the claim. Reliance was also placed on
the following decisions, (i) New India Assurance
Co. Ltd. v. Kendra Devi and others, 2008 (1) TN
MAC 67 (S5C): 2008 (1) CTC 430;
(ii) Oriental Insurance Co. Ltd. v. Jhuma Saha
and others, 2007 (2) TN MAC 56 (SC) : 2007 ACJ
818;
(iii) New India Assurance Co. Ltd. v. Meera Bai
and others, 2007 ACJ 821; and
(iv) Dhanraj v. New India Assurance Co. Ltd. and
another, 2004 (2) TN MAC 144 (SC) : 2005 ACJ 1.

26. An owner may travel in a vehicle, either
driving the vehicle or as an occupant. He has
taken a policy to cover himself for the bodily
injuries or death, due to an accident, arising out
of and use of the vehicle. The policy is to cover
him in both the capacities, either as a owner of
the vehicle or as a driver. Merely because, at the
time of accident, he did not drive the vehicle, it
cannot be contended that the contract of
insurance cannot be extended to cover the owner
of the vehicle. When he travels in the vehicle, not
actually driving the vehicle, but as an occupant,
there is no alteration in his status, as the owner
of the vehicle. The performance of an act, i.e.,
driving the vehicle, alone is not the criteria, to
determine the enforceability of the contract of
Insurance. So long as there is a payment of
additional premium for the owner cum driver
and during the period of validity, an accident
has occurred, the policy would cover the owner
also, even if he was not on the wheels, at the time
of accident. The expression owner cum driver
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cannot be split up to narrow down the
enforceability of the policy to the driver only, i
he is also the owner of the vehicle. When an
occupant in the vehicle is covered by

vehicle is covered by a compreh
policy. If the policy is comprehen
policy and when additional premium has been
paid to cover any loss, the Insurance
Company is liable to p ensation.

27. An occupant in a ve ay include all the
persons, inclu the owner. When there are
different kin olicies, for the owner-cum-
driver, em ee, amed passengers, etc., for
ent.rates of premium is prescribed
dian Motor Tariff, it cannot be
t the claim for compensation is
( e, only when the owner is on the
s and not when he travelled in the vehicle,
an occupant. In the light of the decisions,
ted supra, this Court is of the view that the
spondent is entitled to maintain a claim for
compensation, against the insurer alone.”

<

Indirectly, the question was involved before the Apex

o@-

into consideration the provision contained in Section 147 of the Act,

n a case titled Dhanraj versus New India Assurance Co. Ltd.

d another, reported in AIR 2004 Supreme Court 4767. Taking

the Apex Court observed in paras 7 to 9 as under:

T,

Thus, an insurance policy covers the liability
incurred by the insured in respect of death of or
bodily injury to any person (including an owner
of the goods or his authorised representative)
carried in the vehicle or damage to any property
of a third party caused by or arising out of the
use of the vehicle. Section 147 does not require
an insurance company to assume risk for death
or bodily injury to the owner of the vehicle.

8. In the case of Oriental Insurance Co. Ltd. v.
Sunita Rathi it has been held that the liability of
an insurance company is only for the purpose of
indemnifying the insured against liabilities
incurred towards a third person or in respect of
damages to property. Thus, where the insured
i.e. an owner of the vehicle has no liability to a
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third party the insurance company has no
liability also.

9. In this case, it has not been shown tht
policy covered any risk for injury to the owwne
himself. We are unable to accept the
that the premium of Rs. 4989/- paid
heading "Own damage" is for coveri
towards personal injury. Unde
"Own damage", the words
and non-electrical accesso
clear that this premium is rds damage to
person of the

the vehicle and not for ijury.to
owner. An owner of {% le can only claim
provided a personal accidentinsurance has been

taken out. In thiscase there is no such insurance.

appear. 1t is thus

27. This judgment also-eonsidered by the Apex Court

in a latest judgment ditle New India Assurance Company

Limited versus Pr evi and others, reported in 2013 AIR SCW

3779.

28. In-the said judgments, the Apex Court held that if the

insurance policy covers the risk of owner-insured, the claimants can
O ain claim petition.

XZ& Applying the test to the case in hand, claimant is the
mother of the deceased, who was the son of deceased owner, was a
third party/occupant, thus, was covered by the policy and claimant
was within her rights to claim compensation.

30. It is also apt to record herein that the claimant has not
filed the claim petition in the capacity of the claimant of the
deceased husband. Thus, the argument advanced by the learned
counsel for the appellant is not tenable.

31. The Apex Court in a case titled National Insurance
Company Ltd. versus Balakrishnan and another, reported in 2012
AIR SCW 6286, discussed the purpose and concept of

'Comprehensive Policy' / 'Package Policy' and 'Act policy' and held
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that 'Comprehensive Policy'/'Package Policy' covers occupant of
the insured vehicle, third party and the owner-insured also S apt.,

to reproduce paras 21 and 22 of the judgment herein:

“21. In view of the aforesaid factual ion;
there is no scintilla of a
“comprehensive policy/package po would
cover the liability of the i r for payment of

compensation for the occup. in acar. Thereis
no cavil that an “Act Policy’ stands on a different
footing from a “Compfté
As the circulars have
clear and th DA, which is presently the
Statutory a ity, has commanded the
insurance es  stating that a
Compr: Package Policy” covers the
J nnot be any dispute in that
y hasten to clarify that the earlier
p ents were rendered in respect of the

‘ licy” which admittedly cannot cover a
8

<O

4): rty risk of an occupant in a car. But, if
e policy is a “Comprehensive/Package Policy”,
e liability would be covered. These aspects
ere not noticed in the case of Bhagyalakshmi
(2009 AIR SCW 5325) (supra) and, therefore, the
matter was referred to a larger Bench. We are
disposed to think that there is no necessity to
refer the present matter to a larger Bench as the
S IRDA, which is presently the statutory authority,
has clarified the position by issuing circulars
X which have been reproduced in the judgment by
the Delhi High Court and we have also

reproduced the same.

22. In view of the aforesaid legal position, the
question that emerges for consideration is
whether in the case at hand, the policy is an “Act
Policy” or “Comprehensive/Package Policy”.
There has been no discussion either by the
tribunal or the High Court in this regard. True it
is, before us, Annexure P-1 has been filed which
is a policy issued by the insurer. It only mentions
the policy to be a “comprehensive policy” but we
are inclined to think that there has to be a
scanning of the terms of the entire policy to
arrive at the conclusion whether it is really a
“package policy” to cover the liability of an
occupant in a car.”

32. In this judgment, the Apex Court also discussed the
guidelines/policy made by the competent authority, which was
issued vide circular M.V. No. 1 of 1978. It is apt to reproduce paras

16 and 17 of the judgment herein:
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16. Thus, it is quite vivid that the Bench had
made a distinction between the “Act policy” and
“comprehensive policy/package policy”. Z
respectfully concur with the said distinctio
crux of the matter is what would be the liabilit
of the insurer if the poli is
“comprehensive/lpackage  policy’”.
absolutely conscious that the

vehicle in a
regard being

17. At this stage, it is apposite to note that when
the decision*\in gyalakshmi (supra) was
rendered ision of High Court of Delhi
dealing with. the view of the Tariff Advisory
Com e inrespect of “comprehensive/package

” had not come into the field. We think it
efer to the same as it deals with certain
w position which can be of assistance. The
igh Court of Delhi in Yashpal Luthra and Anr.

United India Insurance Co. Ltd. and
Another[2011 AC] 1415], after recording the
evidence of the competent authority of Tariff
Advisory Committee (TAC) and Insurance
Regulatory and Development Authority (IRDA),
reproduced a circular dated 16.11.2009 issued by
IRDA to CEOs of all the Insurance Companies
restating the factual position relating to the
liability of Insurance companies in respect of a
pillion rider on a two-wheeler and occupants in
a private car under the comprehensive/package

policy.

I deem it proper to record herein that I have already

discussed this issue while dealing with a case of like nature as Judge

of the Jammu and Kashmir High Court at Jammu titled as New

India Assurance Co. Ltd. versus Shanti Bopanna and others,

decided on 8™ March, 2013. In that judgment, after discussing all

circulars/guidelines, effect of 'Act Policy', 'Comprehensive Policy'

and 'Package Policy', it has been held that the occupant is covered

by the 'Comprehensive Insurance Policy'.
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34. I have also discussed the same issue in this urt,,
in a case titled New India Assurance Company Ltd. ver Smt.
Ritu Upadhaya and others, being FAO (MVA) N ‘of 201 1,
decided on 10™ January, 2014.
35. While applying the test to instant case, one comes
to an inescapable conclusion that adm , the vehicle is covered

by insurance policy which i %ge Policy', thus, covers any
&

person including the occu the insured-owner.

36. The accident tcome of use of motor vehicle and the
claimant- I, @s lost her son, is entitled to compensation
and non-impleadment of deceased owner, who happens to be the
h of the claimant, cannot be the ground to throw her out of
t. If such contention of the insurer is accepted, that will
OX t to defeating the purpose, aim and object of the granting of
compensation and even will offend the insurance contract. Itis the
duty of the Tribunal to bear in mind that the granting of
compensation is outcome of the welfare legislation.
37. The claimant has not questioned the adequacy of the
compensation. The compensation awarded is inadequate.
38. I have examined the pleadings, particularly, the claim
made by the claimant-mother for grant of compensation to the tune
of< 10,00,000/-as per the break-ups given in the claim petition. She
has specifically stated that she has lost her husband, who was
running business and the deceased son was assisting his father

in the business, thus, has virtually taken the plea that the deceased

::: Downloaded on - 23/05/2014 15:56:56 :::HCHP



-:16:-
was an earning hand and was earning more than ¥ 10,000/- per
month. S

39. Admittedly, she has lost her husband and son also,

which has adversely affected the business beingrun r hisband
with the assistance of the deceased son. has a come in the

the said business.

There is no rebuttal to the said evide onder why a meagre

amount of ¥ 3,00,000/- has l@?@ted, which cannot be said to

be just and adequate co nsation in the given circumstances of

the case.
40. t @and adequate compensation is a question

of fact to be.determiined as per the pleadings of the parties read with
t ce on record and also while exercising the guess work.

Before I determine what is the just and adequate
&

sation in the case in hand, it is also a moot question —

%\Nhether the Appellate Court can enhance compensation, even
though, not prayed by the medium of appeal or by cross-objection.

42. The Motor Vehicles Act, 1988 (hereinafter referred to as

“the MV Act”) has gone through a sea change in the year 1994 and

sub-section (6) has been added to Section 158 of the MV Act, which

reads as under:

“158. Production of certain certificates, licence
and permit in certain cases. -

(6) As soon as any information regarding any
accident involving death or bodily injury to any
person is recorded or report under this section is
completed by a police officer, the officer incharge
of the police station shall forward a copy of the
same within thirty days from the date of
recording of information or, as the case may be,

;. Downloaded on -23/05/2014 15:56:56 :::HCHP



-2 17 :-

on completion of such report to the Claims
Tribunal having jurisdiction and a copy thereo
to the concerned insurer, and where a cop @

made available to the owner, he shall also wit
thirty days of receipt of such report, forward
same to such Claims Tribunal and Insurer.”

&

In terms of this provision, the report is to be submitted to the

Tribunal having the jurisdiction.
43. Also, an amendment has arried out in Section

166 of the MV Act and sub-se%l) stands added. It is apt to
reproduce sub-section (4) fg%on 66 of the MV Act herein:

“166. lication for compensation. -

Il| e Claims Tribunal shall treat any report of
cidents forwarded to it under sub-section (6) of

ection 158 as an application for compensation
under this Act.”

It dates that a Tribunal has to treat report under Section 158 (6)

-

a) of the MV Act as a claim petition. Thus, there is no
ddicap or restriction in granting compensation in excess of the
amount claimed by the claimant in the claim petition.

44, Keeping in view the purpose and object of the said
provisions read with the mandate of Section 173 of the MV Act,  am
of the view that the Appellate Court is exercising the same powers,
which the Tribunal is having. Also, sub-clause (2) of Section 107 of
the Code of Civil Procedure (hereinafter referred to as “the CPC”)
mandates that the Appellate Court is having all those powers, which
the trial Court is having. It is apt to reproduce Section 107 sub-
clause (2) of the CPC herein:

“107. Powers of Appellate Court. -
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(2) Subject as aforesaid, the Appellate Court shall
have the same powers and shall perform as

nearly as may be the same duties as are conferrea
and imposed by the Code on Courts of orig <
jurisdiction in respect of suits instituted therein:

45. Thus, in the given circumstances, the una%>a well

as the Appellate Court is within the jurisdiction to enhance the
compensation.

46. My this view is fortified u judgment of the Apex
Court in the case of Nagappa us Gurudayal Singh and others,
reported in AIR 2003 Supreme Court 674. It is apt to reproduce

paras 7,9 and 10 of the judg t herein:

ly, under the provisions of Motor Vehicles
38, (hereinafter referred to as “the MV
there is no restriction that compensation
uld be awarded only up to the amount claimed

y the claimant. In an appropriate case where
from the evidence brought on record if Tribunal/
Court considers that claimant is entitled to get
more compensation than claimed, the Tribunal
may pass such award. Only embargo is — it
should be 'Just' compensation, that is to say, it
should be neither arbitrary, fanciful nor

X unjustifiable from the evidence. This would be
clear by reference to the relevant provisions of the

M.V. Act.  Section 166 provides that an
application for compensation arising out of an
accident involving the death of or bodily injury
to, persons arising out of the use of motor
vehicles, or damages to any property of a third
party so arising, or both, could be made (a) by the
person who has sustained the injury; or (b) by the
owner of the property; (c) where death has
resulted from the accident, by all or any of the
legal representatives of the deceased; or (d) by
any agent duly authorised by the person injured
or all or any of the legal representatives of the
deceased, as the case may be. Under the proviso
to sub-section (1), all the legal representatives of
the deceased who have not joined as the
claimants are to be impleaded as respondents to
the application for compensation. Other
important part of the said Section is sub-section
(4) which provides that “the Claims Tribunal
shall treat any report of accidents forwarded to it
under sub-section (6) of Section 158 as an
application for compensation under this Act.”
Hence, Claims Tribunal in appropriate case can
treat the report forwarded to it as an application
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for compensation even though no such claim is
made or no specified amount is claimed.

8. oo <

9. It appears that due importance is
sub-section (4) of Section 166 which
that the Tribunal shall treat any.report
accidents forwarded to it under sub-sec
Section 158, as an application for compensation
under this Act. )

68-empowers the Claims
%r determining the
awhich appears to it to

10. Thereafter, Section
Tribunal to “make an
amount of compensatio

be just”. efore, only requirement for
determining the pensation is that it must be
just’. There is no r limitation or restriction
on its po warding just compensation.”
47. The Apex rgNn a case titled as A.P.S.R.T.C. &

another ver . @devi & others, reported in 2008 AIR SCW
1213, held \that the /Appellate Court was within its jurisdiction and
powers-in enhancing the compensation despite the fact that the
ts had not questioned the adequacy of the compensation.

The Apex Court in another case titled as Ningamma &

other versus United India Insurance Co. Ltd., reported in 2009
AIR SCW 4916, held that the Court is duty bound to award just
compensation to which the claimants are entitled to. It is profitable
to reproduce para 25 of the judgment herein:

“25. Undoubtedly, Section 166 of the MVA deals
with “Just Compensation” and even if in the
pleadings no specific claim was made under
section 166 of the MVA, in our considered
opinion a party should not be deprived from
getting “Just Compensation” in case the claimant
is able to make out a case under any provision of
law. Needless to say, the MVA is beneficial and
welfare legislation. In fact, the Court is duty
bound and entitled to award @ “Just
Compensation” irrespective of the fact whether
any plea in that behalf was raised by the
claimant or not. However, whether or not the
claimants would be governed with the terms and
conditions of the insurance policy and whether
or not the provisions of Section 147 of the MVA
would be applicable in the present case and also
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whether or not there was rash and negligent
driving on the part of the deceased, are
essentially a matter of fact which was require

(10
be considered and answered at least by the 4@ <
Court.”
49. The Apex Court in a latest judgment i case titled

Sanobanu Nazirbhai Mirza & others versus Ahmedabad Municipal
Transport Service, reported in 2013 AIR SCW 5800, has specifically
held that compensation can be e @ d while deciding the
appeal, even though prayer for enhancing the compensation is not
made by way of appeal or ss appeal/objections. It is apt to

reproduce para 9 of the judg t herein:

ew of the aforesaid decision of this Court,
ve-are/of the view that the legal representatives

the deceased are entitled to the compensation

mentioned under the various heads in the
table as provided above in this judgment even
though certain claims were not preferred by them
as we are of the view that they are legally and
legitimately entitled for the said claims.
Accordingly we award the compensation, more
than what was claimed by them as it is the

X statutory duty of the Tribunal and the appellate

court to award just and reasonable
compensation to the legal representatives of the
deceased to mitigate their hardship and agony as
held by this Court in a catena of cases. Therefore,
this Court has awarded just and reasonable
compensation in favour of the appellants as they
filed application claiming compensation under
Section 166 of the M.V. Act. Keeping in view the
aforesaid relevant facts and legal evidence on
record and in the absence of rebuttal evidence
adduced by the respondent, we determine just
and reasonable compensation by awarding a
total sum of Rs. 16,96,000/- with interest @ 7.5%
from the date of filing the claim petition till the
date payment is made to the appellants.”

50. Now, the question is — what is the adequate and just
compensation to which the claimant is entitled to?

51. Admittedly, the deceased was 19 years of age and was
assisting his father in the business which has gone defunct and has

brought the claimant on streets. She has not only lost the source of
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dependency, but has lost her budding son, who was the source of
help and hope for her. The death of her son has adde ies<>

agonies, sufferings to her and has made her life virtually a h

52. If a person has to engage a laboure /assistant

to maintain and look after his business;’the minimum amount
which he/she has to pay is at least-X 000/- per month.
Undisputedly, the deceased was earni@,OOO/— per month and
was a bachelor, would hav %spending 1, for his pocket

expenses and %2 for his mother. us, the claimant has suffered loss
of source of depen tune of 5,000/- per month.
53. e a;@w deceased was 19 years and that of the
claimant was- 48 years, as was stated by her while recording her
S as PW-1. Keeping in view the age of the deceased and
of\the claimant, multiplier of '10' would be just and appropriate
iplier in this case. Thus, the claimant is entitled to
compensation to the tune of ¥ 5,000/- x 12 x 10 = ¥ 6,00,000/-
alongwith 7.5 % interest from the date of the claim petition till its
realization.
54. The insurer-appellant is directed to deposit the
enhanced amount within three months before the Registry of this
Court. Registry to release the awarded amount in favour of the
claimant strictly as per the terms and conditions contained in the
impugned award.

55. The amount of compensation is enhanced and the

impugned award is modified, as indicated above.
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56. The appeal is disposed of accordingly alongwith
pending applications. S
57. Send down the records after placing copy of the
judgment on record. <&
anso mad Mir)
ting Chief Justice

March 28, 2013 @
( rajni)
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