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SUBJECT INDEX
3 c’

Code of Civil Procedure, 1908- Order VIII Rule 11- Section 151- Electricity
Act, 2003- Section 56(2)- Rejection of plaint- Held- A suit for recovery of an
amount which is recoverable under the provisions of Section 56 of Electricity
Act, 2003 has to be filed within a period of two years from the date when such
sum become first due- Suit is hit by the provisions of Section 56(2) of the
Electricity Act having been filed beyond the period prescribed therein-
Application allowed- Plaint rejected. (Para 12, 14) Title: H.P. State Electricity
Board vs. M/s Sri Rama Steel Ltd. & others Page-1

Code of Civil Procedure, 1908- Order 22 Rule 3- Impleading L.Rs of
deceased plaintiff- Application allowed by the Ld. Trial Court- Held- Term legal
representative is much wider in scope than the legal heir, especially in the
context of provisions of Order 22 of the CPC- . Legal representative includes
even a person entitled to intermeddle with the estate of the deceased- Petition
dismissed. (Para 7, 8) Title: Mohinder Kumar vs. Godwin Bindra Page-253

Code of Civil Procedure, 1908- Order 26 Rule 9- Suit for permanent
prohibitory injunction- Held- Ld. Trial Court while exercising power under
Order 26 Rule 9 CPC ought to have appointed Local Commissioner to
ascertain the factual position on the spot- There were three different tatimas
prepared by the revenue authority depicting different picture in all tatimas,
court should have exercised power vested in it under Order 26 Rule 9 CPC to
appoint Local Commissioner, who after visiting the spot may have given the
correct report to the court enabling it to do the substantial justice- Appeal
allowed- Matter remanded back to Trial Court with the direction to decide
afresh. (Para 12) Title: Brahma Nand vs. Bhrigu Nand Page-776

Code of Civil Procedure, 1908- Order 37 Rule 3- Where triable issues arise
from the fair and reasonable defence, disclosed by defendant, ordinarily the
leave should be granted- Different stands taken by the defendant in his
application for leave to defend and in his deposition before Court casts serious
doubt on the veracity of his defence- Defendant has withheld the best
evidence, adverse inference was liable to be drawn- Appeal allowed- Suit of the
plaintiff decreed. (Para 16, 27, 28) Title: Arvind Chaudhary vs. Harish Chander



Page-713

Code of Civil Procedure, 1908- Order 39 Rule 1 & 2- Injunction-
Ingredients- Held- Apart from prima facie case, balance of convenience and
irreparable loss, conduct of the party seeking injunction, is also of utmost
importance- Petition dismissed. (Para 12) Title: Bhajna Nand vs. Bharat Ram
Page-262

Code of Civil Procedure, 1908- Order 39 Rule 1 & 2- Supervisory
jurisdiction- Interim injunction- Held- Impugned order of Ld. Additional
District Judge is barred as facts available on record and cannot be said to be
suffering from vice of perversity- Petition dismissed. (Para 14, 16) Title: Duni
Chand vs. Gian Chand & another Page-256

Code of Civil Procedure, 1908- Sections 96 and 100- Ld. Lower Appellate
Court considered the evidence of both the civil suits while passing the
impugned judgment and decree- Held- The procedure adopted by learned
District Judge has definitely caused prejudice to the appellants herein- Appeal
allowed. (Para 15) Title: Usha Devi & others vs. Savitri Devi & others Page-807

Code of Civil Procedure, 1908- Section 100- Order 41 Rule 27- Regular
second appeal- Additional evidence- Production of documents at appellate
stage- Due diligence- Held- Parties cannot lead evidence at appellate stage as a
matter of right- Evidently copies of documents were produced before the Trial
Court and thereafter evidence was closed and no effort was made to prove
these documents in accordance with law- Ld. Lower Appellate Court should
have restrained itself from deciding the application for additional evidence
before considering the merits of appeal- Appeal allowed. (Para 14, 18, 19) Title:
Mohan Singh & others vs. Tulsi Ram & others Page-763

Code of Civil Procedure, 1908- Section 100- Plea of adverse possession-
Held- The pre-requisite of plea of adverse possession is holding of possession
by a person other than owner with hostile animus towards the owner- One
who lives in the house of his in-laws as “Ghar Jawain” to look after them and
survive on their assets cannot assert hostile animus towards his father-in-law-
Appeal allowed. (Para 23) Title: Roshni Devi vs. Dolima Devi & others Page-786

Code of Civil Procedure, 1908- Section 100- Section 26- Order 7 Rule 1 & 2-
Suit for damages- Suit dismissed- Held- Plaintiffs have based their claim on



tortious liability which arises from breach of duty imposed by law- The legal
requirement to succeed in such claim would be to prove breach of legal duty
by defendants- They owed a duty towards plaintiffs that no loss was caused to
their property on account of digging of well- Defendants were under obligation
to take all due care to prevent such loss- As a necessary corollary the plaintiffs
were required to prove the negligence or lack of due care in the conduct of
defendants and sufferance of consequent loss by plaintiffs- Plaintiffs failed to
prove that the damage to their house was caused due to digging of well- No
fault can be found with the findings of Ld. Trial Court- Appeal dismissed.
(Para 11, 22, 24) Title: Suresh Kumar & others vs. Durga Singh Page-705

Code of Civil Procedure, 1908- Section 100- Specific Relief Act, 1963-
Sections 38 & 39- Transfer of Property Act, 1882- Section 106- Suit for
possession and permanent prohibitory injunction- Suit decreed- Held- Plaintiff
owner in possession and there is nothing on record to prove ownership of
defendant on suit land- Concurrent findings of facts and law recorded by both
the courts below requires no interference. (Para 18, 20, 21) Title: Ashok
Kumar & others vs. Suhru Ram Page-797

Code of Civil Procedure, 1908- Section 100- Suit for declaration- Suit as well
as first appeal dismissed- Held- Concurrent findings of fact to the effect that
the plaintiff failed to demonstrate that he along with proforma defendants was
in exclusive possession of the suit land as its owner- Appeal dismissed. (Para
11) Title: Gian Chand & others vs. Ram Pal & others Page-697

Code of Civil Procedure, 1908- Section 100- Suit for recovery decreed by Ld.
Trial Court and upheld by Ld. First Appellate Court- Held- Concurrent
findings returned by both the Ld. Courts below to the effect that it stands
established on record that an amount of Rs. 3.00 lac was borrowed by the
deceased brother of the defendant-appellant from the plaintiff- Being pure and
simple findings of fact no interference is required- Appeal dismissed. (Para 12,
13) Title: Matu Ram vs. Lekh Raj Page-689

Code of Civil Procedure, 1908- Section 100- Regular second appeal- Suit for
injunction- Suit dismissed by Ld. Trial Court so also the first appeal by Ld.
First Appellate Court- Held- For claiming decree of injunction, plaintiffs were
required to prove firstly the existence of their right and secondly, the
obstruction- The material on record suggest existence of both- Appeal allowed.
(Para 17) Title: Rajul Bhargava & another vs. Vijay Kumar Kohli & another



Page-824

Code of Civil Procedure, 1908- Sections 100 & 11- Himachal Pradesh
Public Moneys (Recovery of Dues) Act, 1973- Civil suit for permanent
prohibitory injunction and declaration that right of appellant to recover loan
amount had become time barred- Suit was dismissed however appeal was
allowed- Appellant Corporation was permitted to withdraw the suit for
recovery and thereafter resorted to recovery proceedings under the Himachal
Pradesh Public Moneys (Recovery of Dues) Act- These recovery proceedings
were questioned by the plaintiff in the civil suit- Held- The findings of the Ld.
First Appellate Court about preclusion of the appellant Corporation’s loan
recovery claim in light of its withdrawing the civil suit, the abandonment of
the appellant Corporation’s loan claim, there being no fresh cause of action
for initiating recovery proceedings under the Act and the recovery proceedings
under the Act having been instituted beyond the period of limitation etc. are
not proper and need to be relooked - Matter remanded to the learned First
Appellate Court. (Para 4) Title: H.P. Finance Corporation vs. Narender Narain
Sharma & another Page-812

Code of Civil Procedure, 1908- Section 115- Limitation Act, 1963- Section
5- Delay in filing the appeal- Application for condonation of delay allowed-
Held- No reason assigned for delay in filing the appeal- Order passed by
Divisional Commissioner is not speaking and cryptic- Petition allowed- Order
of Divisional Commissioner set aside. (Para 8, 10) Title: Uma Sharma vs. State
of H.P. Page-244

Code of Criminal Procedure, 1973- Appeal- Indian Penal Code, 1860-
Section 379- Indian Forest Act, 1927- Sections 41 and 42- Petitioner has
assailed the judgment of Ld. Sessions Judge whereby the judgment and
sentence passed by Ld. Trial Court for the commission of offence under
Section 379 IPC and Sections 41 and 42 of Indian Forest Act was affirmed-
Held- Non-examination of the Investigating Officer- The prosecution carries a
heavy burden to prove the guilt of accused beyond all reasonable doubts- It is
the duty of the prosecution and especially of the I1.O. of the case to satisfy the
conscience of the Court by negating the chances of suspicion arising in the
facts of the case- In the instant case, prosecution had failed to discharge the
requisite burden- Material contradictions in the statement of witnesses- No
effort made to associate independent witness- Appeal allowed. (Para 12, 15,



18, 19) Title: Barkat Ali vs. State of H.P. Page-387

Code of Criminal Procedure, 1973- Criminal revision- Drugs and Cosmetics
Act, 1940- Section 25- Ld. Trial Court rejected prayer to send the seized
second sample lying in the custody of Court, for its analysis to Central Drugs
Lab, Kolkata- Held- The report of Government Analyst becomes conclusive
evidence of the facts stated therein, unless the person, from whom the sample
was taken or the person whose particulars were disclosed under Section 18-A
of the Act, within 28 days of the receipt of a copy of the report notifies in
writing the Inspector or the Court before which any proceeding in respect of
the sample is pending that he intends to adduce evidence in controversion of
the report- Petition allowed. (Para 8) Title: M/s Hetero Labs Ltd. vs. Union of
India Page-395

Code of Criminal Procedure, 1973- Criminal revision- Ld. Trial Court did not
allow the prayer of complainant seeking one more opportunity for producing
evidence- Held- Complainant remained casual and negligent towards
prosecuting his complaint- Complainant obtained adjournments without
showing any plausible reason- Complainant cannot be allowed any premium
for his negligent- No fault in the impugned order- Revision dismissed. (Para 6)
Title: Prakash Chand Sharma vs. Smt. Krishna Page-405

Code of Criminal Procedure, 1973- Section 311- Application under Section
311 Cr.P.C. to produce witness in defence was dismissed- Held- there was
prima-facie substance in the plea of accused for the purpose of leading
additional evidence in defence- Therefore, in the facts and circumstances of
the case, the plea of accused was liable to be allowed- It would have not
caused prejudice to the complainant as the complainant would have got a
chance to cross-examine the witnesses produced by the accused- Petition
allowed. (Para 10) Title: Babu Ram vs. Amit Sharma Page-337

Code of Criminal Procedure, 1973- Section 374- Indian Penal Code, 1860-
Sections 279, 337, 338 and 304A- Rash and negligent driving- Ld. Trial Court
acquitted the accused- Held- It is more than settled that while deciding the
appeal against acquittal the Appellate Court should not ordinarily import its
opinion or view on re-appreciation of the evidence unless the view taken by
learned Trial Court is perverse- Findings of Ld. Trial Court not perverse-
Appeal dismissed. (Para 15, 17) Title: State of H.P. vs. Hem Chand Page-280



Code of Criminal Procedure, 1973- Section 378- Prevention of Corruption
Act, 1988- Sections 7 and 13(2)- Appeal against acquittal- Held- Prosecution
failed to prove the demand of bribe- No illegality or infirmity can be said to
have been committed by the Ld. Court below while acquitting the accused-
Appeal dismissed. (Para 7, 12, 13) Title: State of H.P. vs. Ashwani Kumar
Page-323

Code of Criminal Procedure, 1973- Section 378- Protection of Children
from Sexual Offences Act, 2012 - Section 4- Indian Penal Code, 1860-
Sections 363, 366 and 376 — Acquittal- Held:

A. Since the ingredients of the offences, for which the accused has been
charge-sheeted, have not been proved, as such, no case made out to interfere
with the impugned judgment- Appeal dismissed. (Para 43)

B. Protection of Children from Sexual Offences Act, 2012 - Section 33
— Held- The Protection of Children from Sexual Offences Act has been enacted
by the legislature to protect the interest of child victims by including certain
safeguards in it- Those safeguards were incorporated in the Act to protect the
child victim as well as her family from exposure, as sometimes, the child
victim, as well as their parents, do not prefer to go to the police station to
report the crime- Reporting such crimes to the police are still considered to be
stigmatic in the tradition bound conservative society of our country- That is
why, certain duties have been cast upon the Special Courts to ensure that the
identity of the child victim shall not be disclosed, at any time, during the
course of investigation or trial- Directions issued. (Para 46, 50) Title: State of
H.P. Shiv Lal @Champi (D.B.) Page-291

Code of Criminal Procedure, 1973- Sections 397 & 401- Negotiable
Instruments Act, 1881- Section 138- Revision against conviction upheld by
Ld. Additional Sessions Judge- Accused has not disputed his signatures on
the cheque- Held- Once signature on the cheque are not disputed and accused
has not been able to prove that cheque under signature either was stolen by
the complainant or was misused, complainant being holder of the cheque is
entitled to benefit of presumption as available under Sections 118 and 139 of
the Act- No error of law as well as of facts committed by the Courts below-
Revision dismissed. (Para 10, 14) Title: Alam Chand vs. Chaman Lal Page-54

Code of Criminal Procedure, 1973- Sections 397 & 401- Negotiable
Instruments Act, 1881- Section 138- Revision against conviction upheld by



Ld. Additional Sessions Judge- Accused has not disputed his signatures on
the cheque- Held- Once signature on the cheque are not disputed and accused
has not been able to prove that cheque under signature either was stolen by
the complainant or was misused, complainant being holder of the cheque is
entitled to benefit of presumption as available under Sections 118 and 139 of
the Act- No error of law as well as of facts committed by the Courts below-
Revision dismissed. (Para 17, 19, 20) Title: Puran Dutt vs. State of H.P. &
another Page-72

Code of Criminal Procedure, 1973- Section 439- Protection of Children
from Sexual Offences Act, 2012- Section 6- Indian Penal Code, 1860-
Sections 363, 366A and 376- Bail- Held- Pre-trial incarceration is not the rule-
No past criminal history of the petitioner- Charges yet to be framed- Bail
granted with conditions. (Para 12) Title: Prem Dutt vs. State of H.P. Page-372

Code of Criminal Procedure, 1973- Section 439- Indian Penal Code, 1860-
Sections 376, 506- Sexual assault of the prosecutrix against her wishes on the
pretext of marriage- Held- No reason to let the bail petitioner incarcerate in jail
for indefinite period during the trial specially when nothing remains to be
recovered from him- Normal rule is of bail and not jail- Bail allowed. (Para 8,
12) Title: Ravi Kumar vs. State of H.P. Page-177

Code of Criminal Procedure, 1973- Section 439- Narcotic Drugs and
Psychotropic Substances Act, 1985- Sections 20 and 29- Bail- 1.252 Kg. of
charas- Held- Bail is not to be withheld as a punishment- Normal rule is of
bail and not jail- Bail granted with conditions. (Para 7) Title: Vikram vs. State
of H.P. Page-377

Code of Criminal Procedure, 1973- Section 482- Releasing of passport-
Passport of petitioners have been deposited with S.H.O. at the concerned
Police Station in compliance of condition imposed- Held- Passports ordered to
be released on furnishing solvent surety in the sum of Rs.2.00 lac with
conditions. (Para 18, 20) Title: Ravi Bala & another vs. State of H.P. & another
Page-423

Code of Criminal Procedure, 1973- Section 482- Drugs and Cosmetics Act,
1940- Sections 18, 27- Quashing of complaint and proceedings under Drugs
and Cosmetics Act, 1940- Proceedings against Respondent No. 4 already
quashed- Held- Requirement of Section 34 of the Act not fulfilled- Noticeably,



petitioners herein have been impleaded as accused in the complaint on the
basis of same material, as was sought to be used against respondent No.4- In
view of this also, different parameters cannot be applied for respondent No.4
and petitioners- No reason to differ with earlier findings- Petition allowed.
(Para 15) Title: I. N. Gandhi & others vs. State of H.P. & others Page-409

Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 376, 506- Protection of Children from Sexual Offences Act, 2012-
Section 6- Quashing of F.I.LR. on account of subsequent development i.e.
marriage between petitioner No. 1 and petitioner No. 2- Held- Since, in the
case at hand, petitioner No.2- victim/prosecutrix has already solemnized
marriage with petitioner No.1 and she is living a happy married life, it would
be in the interest of justice to accept the prayer made on behalf of the
petitioner/accused for quashing of the FIR as well as consequent proceedings,
which if otherwise allowed to sustain may disturb the happy married life of the
petitioner No.1 and victim/prosecutrix- Petition allowed. (Para 19, 20) Title:
Vajid Ali & others vs. State of H.P. & others Page-85

Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 406, 410, 420, 120-B, 34- Quashing of F.I.R.- Held- Where criminal
proceeding is manifestly attended with mala fide and/or where the proceeding
is maliciously instituted with an ulterior motive for wreaking vengeance on the
accused and with a view to spite him/her due to private and personal grudge,
High Court while exercising power under Section 482 Cr.PC can proceed to
quash the proceedings- Evidentiary material on record, if accepted would not
reasonably connect the petitioner with crime- Petition allowed. (Para 14, 30,
31) Title: Akshay Kumar Goel vs. State of H.P. & others Page-108

Code of Criminal Procedure, 1973- Section 482- Quashing of F.I.R.- Held-
There is no material on record to hold that the alleged damage to the
properties of complainants was on account of any rash or negligent act of
petitioner and also that petitioner had used the explosive material with the
intention or knowledge to cause destruction of the properties of complainants-
Criminal prosecution cannot be launched on mere assumptions and
presumptions- Petition allowed. (Para 28, 29) Title: Amit Singla vs. State of
H.P. & another Page-350

Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 306, 34- Quashing of F.I.R.- Held- Contents of FIR and Final Report



filed under Section 173 Cr.P.C, if are taken to be correct, on its face value, do
not prima facie constitute the offence against the accused- Neither FIR nor
Final Report filed under Section 173 Cr.P.C, disclose offences, if any,
punishable under Section 306 IPC against the accused named in the FIR-
There is no sufficient evidence available on record to connect the accused
named in the FIR for the offences alleged to have been committed by them-
Chances of conviction of accused named in the FIR, are very remote and
bleak- Petition allowed. (Para 29, 30, 31) Title: Vikram Singh & another vs.
State of H.P. Page-153

Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Section 279, 304A- Quashing of F.I.LR.- Held- Material on record is not
sufficient to hold that the death of Ved Prakash was on account of any rash or
negligent act of petitioner and also that his death was direct or proximate
result of the alleged rash or negligent act of the petitioner- Petition allowed.
(Para 24) Title: Amit Singla vs. State of H.P. & another Page-359

Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 498A, 323, 506/34- Quashing of F.I.R.- Held- Serious triable issues
have arisen and are required to be gone into and considered at the time of
trial- F.I.LR. cannot be quashed- Petition dismissed. (Para 16) Title: Virender
Kumar & others vs. State of H.P. & another Page-416

Code of Criminal Procedure, 1973- Section 482- Protection of Women
from Domestic Violence Act, 2005- Section 12- Challenge has been laid to
order passed by Ld. Judicial Magistrate First Class whereby an application of
the petitioner for rejecting the complaint of respondent came to be dismissed-
Customary divorce- Parties residing separately since 13.12.2013- Complaint
filed on 18.06.2018- Held- Respondent was stopped from filing the complaint
under Section 12 of the Act against the petitioner after her having agreed to
take divorce by way of mutual consent- Petition allowed. (Para 25, 31, 33)
Title: Vijay Kumar vs. Sanjana Kumari Page-134

Constitution of India, 1950 - Article 226- Regularization- Petitioners were
engaged as daily wage drivers in the office of Child Development Project
Officer- Held- Appointment of petitioners on daily wages was as per the
Recruitment and Promotion Rules- Recruitment was against sanctioned posts-
Petitioners are entitled to be regularized from the initial date of appointment
as per rules- Petition allowed. (Para 8, 10) Title: Babu Ram & others vs. State
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of H.P. & others Page-20

Constitution of India, 1950- Article 226- Application for the post of
Pharmacist (Allopathy)- Petitioner being eligible for the post entitled to apply
as OBC candidate but since portal did not show the option of OBC category
she applied against general category- During interview petitioner claimed that
she belongs to OBC category, however, Commission rejected her prayer- Held-
Once petitioner participated in the written exam as general unreserved
category, she is stopped at this stage to claim that respondent Commission
ought to have considered her in the category of OBC- Petition dismissed. (Para
5) Title: Pooja Kaushal vs. HP Staff Selection Commission Page-240

Constitution of India, 1950- Article 226- Appointment for the post of
Ayurvedic Pharmacist on batch wise basis- Held- Diplomas of petitioners were
duly verified- Respondent No. 2 cannot now raise question/doubt over the
Diplomas obtained by the petitioners from Bihar State Faculty of Ayurvedic
and Unani System prior to 2003, as, it was respondent No. 2, who had
registered the petitioners with the Board of Ayurvedic and Unani System of
Medicine, Himachal Pradesh, after verifying the documents submitted by the
petitioners- Petition allowed. (Para 26, 27) Title: Dev Raj & others vs. State of
H.P. (D.B.) Page-528

Constitution of India, 1950- Article 226- CCS (CCA) Rules, 1965- Rule 13-
Dismissal of petitioner, a Head Constable from the service pursuant to
disciplinary proceedings- Held- No proper procedure appears to have been
followed by the Disciplinary Authority before initiating disciplinary proceedings
against the petitioner- Disciplinary proceedings vitiated on account of framing
of charge-sheet by incompetent officer- Penalty of dismissal cannot be said to
be justifiable- Petition allowed- Petitioner is ordered to be reinstated in service.
(Para 21, 24, 26, 28) Title: Vinoj Kumar Sharma vs. State of H.P. Page-214

Constitution of India, 1950- Article 226- Central Civil Services
(Classification, Control and Appeal) Rules, 1965- Petitioner a Mason was
not found fit to be retained in Government service as he furnished fake birth
certificate and accordingly major penalty of dismissal from service was
proposed by the Disciplinary Authority- Held- petitioner was not convicted on
a criminal charge by any Court of law therefore, procedure as envisaged under
Rule 19 of the CCS (CCA) Rules could not have been adopted for initiating
disciplinary proceedings against the petitioner on the ground of conviction-
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Petition allowed- Order in terms whereof the petitioner was dismissed is
quashed and set aside. (Para 9, 10) Title: Geeta Ram vs. State of H.P. Page- 33

Constitution of India, 1950- Article 226- Central Civil Services
(Classification, Control and Appeal) Rules, 1965- Rule 14- Petitioner was
charge sheeted- On enquiry the petitioner was not found fit to be retained in
service- Held- The Disciplinary Authority after receipt of the inquiry report had
already made an opinion with regard to the punishment which was to be
imposed upon the Government servant and as this vitiated the disciplinary
proceedings, therefore, besides the said Show Cause Notice being bad in law,
all subsequent actions taken by the Authorities, be it the imposition of penalty
or the rejection of appeal against the penalty etc. are non est and void abinitio-
Petition allowed. (Para 8) Title: Subhash Chand vs. HRTC & others Page-38

Constitution of India, 1950- Article 226- Considering the service of the
petitioner rendered as Panchayat Secretary- Held- Petition is clearly barred by
principle of delay and laches- Petition dismissed. (Para 8, 10) Title: Swaroop
Singh vs. State of H.P. Page-587

Constitution of India, 1950- Article 226- Departmental Promotion
Committee proceedings challenged- Petitioner failed in selection process- Held-
Factum with regard to non-communication of adverse entries for the last five
years was very much in the knowledge of the petitioner before her having
participated in the selection process, made no representation of adverse
entries to authorities- No illegality in Departmental Promotion Committee
proceedings- Petition dismissed. (Para 9, 10) Title: Sunita Chandel vs. Union of
India & others Page-187

Constitution of India, 1950- Article 226- Departmental Promotion
Committee- Petitioner an ASI faced trial under Section 13(2) of the Prevention
of Corruption Act, but after honourable acquittal respondent No. 2 ordered for
fresh inquiry of the petitioner his name was recommended to Departmental
Promotion Committee for promotion to the post of S.I.- petitioner assailed the
order in writ and the order was quashed and set aside with the direction to
accord necessary approval to promote the petitioner to the post of S.I.-
Petitioner was promoted but with effect from 22.05.2010 instead of
17.07.2008 when it was due- Held- Adverse entry relating to specific incidents
should ordinarily not find a place in ACR, unless in the course of
departmental proceedings, a specific punishment such as censure has been
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awarded on the basis of such an incident - Petition allowed and remarks
column in the Annual Confidential Report pertaining to the year 2005-06 are
expunged. (Para 25, 26) Title: Bhupinder Pal vs. State of H.P. Page-193

Constitution of India, 1950- Article 226- H.P. Department of Personnel
JOA(IT) Class III (Non-Gazetted) Ministerial Service Common Recruitment
and Promotion Rules, 2017- Rule 2(b)- Rejection of the candidature of the
petitioner for the post of JOA- Held- Petitioner is not having the requisite
qualification, as such, he is not entitled for the relief as claimed- Petition
dismissed. (Para 23) Title: Rajender Singh vs State of H.P. & others (D.B.)
Page-434

Constitution of India, 1950- Article 226- Issue writ of Certiorari thereby
quashing and setting aside the Annexure P-4 vide which permission to
Respondent No.3 has been given- Held- It is more than settled that even
though the Government enjoys great freedom while entering into contracts
with the private parties, but even that freedom is circumscribed by the rule of
fairness, transparency and objectivity- Fairness in State action is the soul of
good-governance- Therefore, every action of the State where it infringes the
constitutional mandate or is opposed to basic rule of law or suffers from an
infirmity of patent arbitrariness, judicial intervention is inevitable-“Expressio
unius est exclusio alterius”- Petition allowed. (Para 13, 14, 18, 22) Title:
Ramesh Verma & others vs. State of H.P. & others (D.B.) Page-489

Constitution of India, 1950- Article 226- Post of drivers on contract basis in
Jal Shakti Vibhag- Department cancelled the selection process being not in
terms of Recruitment and Promotion Rules- Petitioners successfully
participated in the recruitment process but not issued with appointment
letter- Held- For the fault of the respondents, the petitioners who successfully
completed the recruitment process cannot be made to suffer- Petition allowed
with the direction to the respondents to offer appointment to successfully
selected petitioners as Drivers on contract basis. (Para 4, 5) Title: Ashwani
Kumar & others vs. State of H.P. Page-48

Constitution of India, 1950- Article 226- Promotion- Juniors were promoted
to the post of Assistant Accounts Officer, whereas, petitioner was ignored-
Petitioner had never laid any challenge to the grading awarded to him- That
being so, the petitioner cannot be said to have any merit in his claim,
especially when the post of Assistant Accounts Officer was a selection post-
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Petition dismissed. (Para 9, 10) Title: Brijesh Kumar vs. State of H.P. Page-
602

Constitution of India, 1950- Article 226- Quashing of memorandum and
permitting petitioner to work as PET on PTA basis- Held- Appointment of
petitioner was purely temporary with the condition that he would not claim
any sort of regular job- Claim of the petitioner has no basis — Petition
dismissed. (Para 9 to 11) Title: Vinod Kumar vs. State of H.P & others Page-
540

Constitution of India, 1950- Article 226- Quashing of promotions of private
respondents 3 to 6 as A.E. (Civil)- Held- Without altering the seniority list of
the surveyors, the respondents could not have altered the seniority list of J.Es
and that too without complying with the provisions of the principles of natural
justice- Without redrawing the final seniority list of surveyors, the seniority
position of the J.Es could not have been altered- Directions issued. [Para 4(iii),
(iv)] Title: Rajinder Singh vs. State of H.P. & others Page-548

Constitution of India, 1950- Article 226- Quashing of promotions of private
respondents 3 to 6 as A.E. (Civil)- Held- Without altering the seniority list of
the surveyors, the respondents could not have altered the seniority list of J.Es
and that too without complying with the provisions of the principles of natural
justice- Without redrawing the final seniority list of surveyors, the seniority
position of the J.Es could not have been altered- Directions issued. [Para 4(iii),
(iv)] Title: Rakesh Soni vs. State of H.P. & others Page-563

Constitution of India, 1950- Article 226- Recruitment and Promotion Rules —
Pay Scale of Senior Clerks granted to petitioners was withdrawn and they were
designated as Junior Assistant- Held- It is clear that the vested, accrued and
fundamental rights of the petitioners have been infringed and the impugned
action of respondents is in clear violation of Articles 14 and 16 of the
Constitution of India- Petition allowed. (Para 24, 25) Title: Lekh Raj & others
vs. State of H.P. Page-508

Constitution of India, 1950- Article 226- Regularization as per regularization
policy of the Government of H.P.- Held- The case of petitioner herein is
squarely covered by the judgment, passed by this Court in CWPOA No. 6748
of 2019- The reasons detailed therein shall apply mutatis-mutandis to the
present case- Petition allowed- Termination of petitioner is set aside. (Para 9,
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10) Title: Sher Singh vs. State of H.P. Page-607

Constitution of India, 1950- Article 226- Regularization of service- Held-
Petitioner has failed to substantiate his allegation of nepotism, against private
respondents, by placing on record any tangible material- Petition dismissed.
(Para 16, 17) Title: Parvesh Sharma vs. H.P. University & others Page-593

Constitution of India, 1950- Article 226- Regularization policy-
Regularization on completion of six years of contract employment- Held-
Service of the petitioner to be regularized from the due date in terms of
regularization policy- Petition allowed. (Para 8) Title: Kailash Chand vs. State
of H.P. Page-578

Constitution of India, 1950- Article 226- Right to Education Act, 2009-
Sections 23, 29, 35- Petitioners have qualified B.Ed. and have sought a
direction to the respondents to fill-up the posts of “Shastri Teachers” as per
NCTE norms- Held- It is the NCTE alone that has been notified an “academic
authority” for the purpose of sub-section (1) of Section 23 as well as sub-
section (1) of Section 29 of the RTE Act and, therefore, in terms of sub-section
(1) of Section 23, it is the NCTE alone which has authority to prescribe
minimum eligibility qualification for appointment as a teacher- But, then
such qualifications have to be laid down by the NCTE by following the
procedure as laid down under the NCTE Act, more particularly, Sections 3, 12
and 12A thereof and in case the procedure is not followed, then the
instructions cannot be issued by the NCTE so as to bind the State
Government- Petition dismissed. (Para 62, 63) Title: Satish Kumar vs. State of
H.P. & others (D.B.) Page-441

Constitution of India, 1950- Article 226- Writ of mandamus directing the
respondents to grant the work charge status on completion of eight years of
regular daily wage service and regularization- Held- Once the respondents had
regularized the services of various other employees initially employed under
the projects, the petitioners could not be singled out to be discriminated- Right
of equality being one of the fundamental traits of the Constitution, the same
cannot be denied at the whims and fencies of the authorities- Petition allowed.
(Para 19, 20, 21) Title: Sant Ram & another vs. State of H.P. Page-612

Constitution of India, 1950- Article 226- Writ of mandamus for direction to
Department to consider the case of the petitioner under Central Civil Service
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Rules, 1972 and to start deduction towards general provident funds- Held-
Work charge status followed by regular appointment has to be counted as a
component of qualifying service for the purpose of pension and other retiral
benefits- Service of the petitioner as work charge employee, followed by regular
appointment is liable to be counted for the purpose of pension and other
retiral benefits- Petition allowed. (Para 10, 11, 13) Title: Mitter Dev vs. State of
H.P. Page-582

4D,

Drugs and Cosmetics Act, 1940- Section 18, 27- Petitioner sought the
quashing of the proceedings pending before the Ld. Additional Chief Judicial
Magistrate being not maintainable- Held- Petitioner No. 1 cannot derive benefit
under Section 34 of the Drugs and Cosmetics Act, 1940 as the said provision
only protects the Directors of the Company or partners of the firm from
prosecution- Petition disposed of. (Para 4) Title: M/s Unison Pharmaceuticals
vs. State of H.P. & others Page-340

‘H’

H.P. Urban Rent Control Act, 1987- Section 24(5)- Eviction petition allowed
on the ground of bonafide requirement for rebuilding and reconstruction —
Held- Approval of the plan of reconstruction by the statutory authority is not a
condition precedent for ordering the eviction of a tenant on the ground
referred to in Section 14(3)(c) of the Rent Act- Petition dismissed. (Para 22)
Title: Suman Dawar & another vs. Surinder Singh Khera Page-674

H.P. Urban Rent Control Act, 1987- Section 24(5)- Revision against the
order of Ld. Appellate Authority reversing the order of eviction of Ld. Rent
Controller- Arrears of rent- Relationship of landlord and tenant- Held- As per
definition of the tenant as prescribed under Section 2(j) of the Act, person,
who was jointly residing with the tenant at the time of his death, shall also be
termed as “tenant” subject to the order of succession and conditions specified
on Explanation-1 and II, respectively- Revision petition allowed- Judgment of
Ld. Appellate Authority is quashed and set aside and order passed by Ld. Rent
Controller is restored. (Para 11, 12, 13) Title: Shakuntala Khanna vs. Anil
Bakshi Page-63

Hindu Marriage Act, 1955- Section 13- Divorce petition- Cruelty- Held-
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Appellant had miserably failed to prove that he had been discharging his legal
obligation to maintain the respondent and his children- Appellant is guilty of
not fulfilling his matrimonial obligations towards the respondent and children-
Appellant has filed petition to suppress his own wrongs- Petition dismissed.
(Para 24, 26) Title: Ram Pal vs. Ram Devi Page-628

Hindu Marriage Act, 1955- Section 13- Divorce petition- Cruelty- Held-
Appellant had miserably failed to prove that he had been discharging his legal
obligation to maintain the respondent and his children- Appellant is guilty of
not fulfilling his matrimonial obligations towards the respondent and children-
Appellant has filed petition to suppress his own wrongs- Petition dismissed.
(Para 24, 26) Title: Ramesh Chand vs. Leela Devi Page-638

Hindu Marriage Act, 1955- Section 29(2)- Customary divorce- Held- Plaintiff
has miserably failed to plead and prove the existence of any such custom or
its continuance- Appeal dismissed. (Para 16, 17) Title: Bahadur Singh vs. Smt.
Bala Dassi & another Page-724

‘I’

Indian Succession Act, 1925- Section 63- Will- Suspicious circumstance-
Will proved as per the requirement of law- - Marginal witnesses have admitted
their signatures on the Will and their testimonies were not shattered on the
issue of execution of Will- even if the names of marginal witnesses were not
typed, could not have been taken as a suspicious circumstance to discredit
the entire execution of the Will- Appeal allowed. (Para 28) Title: Uttam Ram @
Uttam Singh & others vs. Smt. Purnu & others Page-741

‘L’

Letters Patent Appeal- Appellant’s petition assailing imposition of penalty of
forfeiture of two years’ service for the purpose of future increments dismissed
by the learned Single Judge- Letters patent appeal — Held- Appellant has not
proved any prejudice caused to him by the alleged non supply of inquiry
report- Penalty cannot be said to be disproportionate to the charges framed
against him- Appeal dismissed. [Para 4(i), 4(ii)] Title: Shesh Ram vs. State of
H.P. (D.B.) Page-666

Limitation Act, 1961- Article 18- Suit for recovery- Held- Defendants were
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not having any obligation towards the plaintiff except to make payments for
the services provided- The facts of instant case do not qualify the requirements
of Article 1 of the Limitation Act- Suit of plaintiff would fall under the Article
18 which provided for a limitation of three years when the work was done-
Appeal allowed. (Para 16 to 18) Title: Municipal Corporation & another vs.
Naresh Kumar Sood Page-731

4M’

Motor Accident Claims Tribunal- Motor Vehicle Act, 1988- Section 166-
Appellant was fastened with the liability to pay the awarded amount of
compensation- Claimant was engaged as a labourer for loading and unloading
construction material in the vehicle- Due to rash and negligent driving of the
driver accident occurred and the claimant suffered injuries- Compensation of
Rs. 3,94,000/- along with interest 7.5% per annum awarded- Held- Claimant
was none but the third party and thus the insurer was liable to indemnify the
insured- Appeal allowed. (Para 15) Title: Rajesh Kumar vs. Ram Chander &
others Page-11

Motor Vehicle Act, 1988- Section 173- Death case- Total compensation of
Rs.1,82,650/- awarded- Held- Income of the deceased is assessed as
Rs.10,000/- per month- Compensation enhanced to Rs. 7,78,450/- along with
interest @ 7.5% per annum- Appeal partly allowed. (Para 35, 38, 40, 47) Title:
Gulab Singh & others vs. Arvind Kumar & others Page-648

6N’

Narcotic Drugs and Psychotropic Substances Act, 1985- Section 20- Appeal
against conviction- 900 gm of charas- Representative samples- Held- There is
nothing in the prosecution evidence that proper procedure was followed while
drawing samples- There is not even any semblance of any procedure having
been adopted for drawing a representative sample- This creates a serious
doubt on the very legitimacy of the case of prosecution- To have credence, the
sample had to be representative sample, of entire 900 Grams of substance,
failing which it can be a case of recovery of only 25 gms. of charas or at the
most 50 grams by including weight of second sample, having entirely different
legal consequences- Sentence modified. (Para 15) Title: Pappudeen vs. State of
H.P. Page-305
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‘p?

Prisons Act, 1894- Sections 45, 52- Petitioner sought the quashing of
proceedings pending against the petitioner under Section 52 of the Prisons
Act, 1894 before the Ld. Chief Judicial Magistrate- Held- Petitioner cannot
take benefit of the fact that he was punished under Section 46(1) of the Act-
Superintendent of Jail in the impugned complaint has recorded that the
infliction of any punishment by him under Prisons Act will not serve any
purpose and require the trial before the Chief Judicial Magistrate under
Section 52 of the Act- This prima-facie satisfies the requirement of Section 52
of the Act- Thus, the petitioner cannot be allowed to take any benefit of the
factum of warning issued to him as recorded in the daily diary report dated
01.08.2019- Petition dismissed. (Para 10, 12) Title: Parahlad Kumar vs. State
of H.P. Page-344

‘S’

Specific Relief Act, 1963- Section 37- Suit for permanent prohibitory and
mandatory injunction — Ld. Trial Court dismissed the suit of the plaintiff,
however, in first appeal plaintiff succeeded partly- Held- As per the report of
Local Commissioner no encroachment was found in the suit land- Findings of
Ld. Courts below cannot be faulted- Appeal dismissed. (Para 12 to 14) Title:
Brij Kishore Chouhan vs. Kanta Devi & others Page-753

Specific Relief Act, 1963- Section 37- Suit for permanent prohibitory
injunction- Held- Plaintiff has failed to prove infringement or encroachment on
the suit land by defendants- Suit rightly dismissed- Appeal dismissed. (Para
13 to 15) Title: Chet Ram vs. State of H.P. Page-759

6w’

Workmen’s Compensation Act, 1923- Section 4- Ld. Commissioner
calculated the compensation by taking the income as Rs.8,000/- per month-
Held- Ld. Commissioner erred in calculating the compensation as the Act
provided capping of monthly wage of an employee at Rs.4,000/- a person
becomes entitled to compensation on the date on which cause of action
accrued- Appeal disposed of accordingly. (Para 11 to 14) Title: Bajaj Allianz
General Insurance Co. Ltd. vs. Shakuntla Devi & others Page-660
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Between:-
HIMACHAL PRADESH STATE ELECTRICITY BOARD, THROUGH ADDITIONAL

SUPERINTENDING ENGINEER, ELECTRICAL DIVISION, BADDI, DISTRICT
SOLAN, H.P.

..... PLAINTIFF/-NON-APPLICANT

(BY SHRI TARA SINGH CHAUHAN, ADVOCATE)

AND

1. M/S SRI RAMA STEEL LTD. UNIT-II, VILLAGE BATED, TEHSIL BADDI,
THROUGH ITS MANAGING DIRECTOR, SHRI OM PARKASH AGGARWAL.

2. SH. OM PARKASH AGGARWAL, S/O SH. ASHA RAM AGGARWAL,
MANAGING DIRECTOR OF M/S SRI RAMA STEEL LTD. UNIT-II, R/O HOUSE
NO. 117, SECTOR 8, PANCHKULA (HARYANA).

3. SH. PARDEEP KUMAR AGGARWAL, S/O SH. OM PARKASH
AGGARWAL, DIRECTOR OF M/S SRI RAMA STEEL LTD. UNIT-II, R/O
HOUSE NO. 117, SECTOR 8, PANCHKULA (HARYANA).

4. SMT. SHEELA WATI AGGARWAL, W/O SH. OM PARKASH AGGARWAL,
DIRECTOR OF M/S SRI RAMA STEEL LTD. UNIT-II, R/O HOUSE NO. 117,
SECTOR 8, PANCHKLA (HARYANA).

5. SH. ROSHAN LAL GOEL, S/O SH. LAHORI MAL, DIRECTOR OF M/S
SRI RAMA STEEL LTD. UNIT-II, R/O 141, VIKAS VIHAR, AMBALA CITY.

....... DEFENDANTS/APPLICANTS

(BY SHRI ANKUSH DASS SOOD, SENIOR ADVOCATE,
WITH SHRI MANIK SETHI, ADVOCATE)
OMP No. 193 of 2022 &
CIVIL SUIT No. 31 of 2016



Decided on: 14.09.2022
Code of Civil Procedure, 1908- Order VIII Rule 11- Section 151- Electricity
Act, 2003- Section 56(2)- Rejection of plaint- Held- A suit for recovery of an
amount which is recoverable under the provisions of Section 56 of Electricity
Act, 2003 has to be filed within a period of two years from the date when such
sum become first due- Suit is hit by the provisions of Section 56(2) of the
Electricity Act having been filed beyond the period prescribed therein-
Application allowed- Plaint rejected. (Para 12, 14)

This application alongwith Civil Suit coming on for orders this day,
Hon’ble Mr. Ajay Mohan Goel, passed the following:-

ORDER

OMP No. 193 of 2022

By way of this application filed under Order VII, Rule 11 read
with Section 151 of the Code of Civil Procedure, 1908, the
applicants/defendants pray for rejection of the plaint on the ground that the
reliefs prayed for in the suit are barred by the provisions of Order VII, Rule
11(d) of the Code of Civil Procedure, as from the statement made in the plaint,
the suit ex facie is barred by law.

2. Learned Senior Counsel for the applicants/defendants has
submitted that the suit stands filed by the plaintiff-Himachal Pradesh State
Electricity Board, which is a licensee’, as defined under the provisions of The
Electricity Act, 2003. The applicants/defendants are the consumers. Learned
Senior Counsel has further submitted that a perusal of the plaint would
demonstrate that the suit filed by the non-applicant/plaintiff is for recovery of
Rs.1,94,99,188/- alongwith interest pendente lite and future @ 12% per
annum. The suit has been filed on the cause that defendant No. 1 had
obtained an electricity connection from the plaintiff with connected load of
11500 KW and contract demand of 12778 KVA and hence, it became liable for
the payment of tariff applicable under Schedule LS (Large Supply), as an



agreement was executed between the plaintiff and defendant No. 1, in terms
whereof, defendant No. 1 agreed to pay all the demands of the plaintiff, as
permissible in law. Learned Senior Counsel further submitted that a perusal
of the plaint demonstrates that the plaintiff issued bill dated 05.02.2013 for
the month of January, 2013 against account of defendant No. 1 in the sum of
Rs.2,54,40,343/- and defendant No. 1 defaulted in the payment of abovesaid
bill intentionally and deliberately. Due to non-payment of the said bill, plaintiff
temporarily disconnected the electricity connection of defendant No. 1 on
07.03.2013 and as defendant No. 1 failed to make good the outstanding bills,
the connection was permanently disconnected on 12.09.2013. Learned Senior
Counsel while drawing the attention of the Court to Para-8 of the plaint
submitted that it is pleaded therein that defendant No. 1 firstly defaulted in
payment of bill dated 05.02.2013 issued by the plaintiff in the month of
January, 2013 and thereafter continued to default in paying all subsequent
bills raised till permanent disconnection was effected. Learned Senior Counsel
submitted that it is further stated in Para-8 of the plaint that after deducting
the amount of Rs.2,21,28,000/-, appropriated by the plaintiff from security
deposit of defendant No. 1, a sum of Rs.1,52,33,741/- remained payable as on
12.09.2013. By referring to the averments made in Para-13 of the plaint,
learned Senior Counsel submitted that it is averred therein that cause of
action for filing the suit arose firstly on 05.02.2013, when the demand was
raised by issuance of bill in the month of January 2013 and thereafter on the
dates of issuance of periodical bills and cause of action also arose on
07.03.2013, when electricity connection of defendant No. 1 was temporarily
disconnected. Learned Senior Counsel further submitted that it is further
pleaded in this particular para that the cause of action also arose on
12.09.2013 when the said connection was permanently disconnected and the
cause of action still continues, as the defendants failed to pay the suit amount

of the plaintiff.



3. By referring to the averments made in the plaint, learned Senior
Counsel has argued that as the averments in the plaint are to the effect that
defendant firstly defaulted in payment of bill dated 05.02.2013, which was
issued by the plaintiff in the month of January, 2013 and further as the
plaintiff has stated that the electricity connection of defendant No. 1 was: (a)
temporarily disconnected on 07.03.2013; and (b) permanently disconnected on
12.09.2013, the suit of the plaintiff for recovery is specifically barred by the
provisions of Section 56(2) of the Electricity Act, 2003, in terms whereof,
notwithstanding anything contained in any other law for the time being in
force, no sum due from any consumer under Section 56 of the Act shall be
recoverable after the period of two years from the date when such sum became
“first due” unless such sum has been shown continuously as recoverable as
arrear of charges for electricity supplied and the licensee shall not cut off the
supply of the electricity.

4, Learned Senior Counsel submitted that in the plaint, as the sum
was firstly shown to be due in the month of January, 2013 and the electricity
connection was shown to be permanently disconnected on 12.09.2013,
therefore, the suit for recovery which was filed on 13th April, 2016, i.e., beyond
the period of two years as from the date when the same first became due in
terms of the averments made in the plaint, as also as from the date when the
electricity connection of defendant No. 1 was permanently disconnected, same
was hit by the provisions of Order VII, Rule 11(d) of the Code of Civil
Procedure, which provides that the plaint shall be liable to be rejected where
the suit appears from the statement in the plaint to be barred by any law and
herein, suit was barred by the provisions of Section 56(2) of the Electricity Act,
2003.

S. Learned Senior Counsel relied upon the judgment of the Hon’ble
Supreme Court in Hardesh Ores (P) Ltd. Vs. Hede and Company (2007) S

Supreme Court Cases 614, in which, the Hon’ble Supreme Court in Para-25



thereof has been pleased to hold that language of Order VII, Rule 11 of the
Code of Civil Procedure is quite clear and unambiguous and the plaint can be
rejected on the ground of limitation only where the suit appears from the
statement in the plaint to barred by any law. Learned Senior Counsel also
relied upon the judgment of the Hon’ble Supreme Court in Shakti Bhog Food
Industries Limited Vs. Central Bank of India and another (2020) 17 Supreme
Court Cases 260, in which, the Hon’ble Supreme Court has reiterated the
principle that the Court has ample power under Order VII, Rule 11 of the Code
of Civil Procedure to reject the plaint, if from the averments in the plaint, it is
evident that the suit is barred by any law, including the law of limitation.

6. The application is resisted by the non-applicant/plaintiff on the
ground that a perusal of the averments, as are contained in the Civil Suit,
clearly demonstrate that the suit is within limitation and further, it is not hit
by the provisions of Order VII, Rule 11(d) of the Code of Civil Procedure.

7. Mr. Tara Singh Chauhan, learned counsel for the non-
applicant/plaintiff submitted that in the present case, a huge amount of
Rs.1,94,99,188/- is recoverable from the applicants/defendants. Learned
counsel argued that default firstly occurred in the month of February, 2013,
when the bill which was raised by the Electricity Board was not honoured by
defendant No. 1. He submitted that in lieu thereof, the electricity connection of
defendant No. 1 was temporarily disconnected on 07.03.2013 and as despite
periodical bills being raised, the amount was not made good by defendant No.
1, accordingly, the electricity connection was permanently disconnected on
12.09.2013. Learned counsel submitted that it was clearly stated in Para-13 of
the plaint that the cause of action is still continuing, as the defendants have
failed to pay the amount, as is due to the plaintiff, till date. Learned counsel
relied upon the judgment of the Hon’ble Supreme Court in Bihar State
Electricity Board Vs. Iceberg Industries Limited and others (2020) 20 Supreme

Court Cases 745, in which, in Para-21 thereof, the Hon’ble Supreme Court,



after referring to the provisions of Section 56 of the Electricity Act, has been
pleased to observe that under the provisions of Section 56, disconnection of
supply is special power given to the supplier in addition to the normal mode of
recovery by instituting a suit. By relying upon the said judgment, learned
counsel submitted that as the plaintiff has opted for the normal mode of
recovery by instituting the suit, therefore, limitation, if any, has to be
construed in terms of the statutory provisions of the Limitation Act, and hence
the suit is within limitation.

8. I have heard learned counsel for the parties and have also
carefully gone through the averments made in the application filed under
Order VII, Rule 11 of the Code of Civil Procedure as well as the plaint.

9. Order VII, Rule 11 of the Code of Civil Procedure provides that
the plaint, inter alia, shall be rejected in case where: (a) it does not disclose
cause of action; (b) the relief claimed is under-valued, and the plaintiff, on
being required by the Court to so correct the valuation within a time to be
fixed by the Court, fails to do so; (c) where the relief claimed is properly
valued, but the plaint is written upon paper insufficiently stamped, and the
plaintiff, on being required by the Court to supply the requisite stamp-paper
within a time to be fixed by the Court, fails to do so; and (d) the suit appears
from the statement in the plaint to be barred by any law. Besides this, in
terms of the said statutory provisions, a plaint is liable to be rejected even
where it is not filed in duplicate and where the plaintiff fails to comply with the
provisions of Rule 9.

10. The contention of the applicants is that the present suit, in terms
of the averments made therein, is liable to be rejected, as the suit is barred in
terms of the statutory provisions of Section 56(2) of the Electricity Act, as the
same has not been filed within the period prescribed therein. This is refuted

by the non-applicant.



11. At this stage, it is relevant to refer to the provisions of the
Electricity Act, 2003. The Preamble of the Act demonstrates that the said Act
was brought into force to consolidate the laws relating to generation,
transmission, distribution, trading and use of electricity and generally for
taking measures conducive to development of electricity industry, promoting
competition therein, protecting interest of consumers and supply of electricity
to all areas, rationalization of electricity tariff, ensuring transparent policies
regarding subsidies, promotion of efficient and environmentally benign
policies, constitution of Central Electricity Authority, Regulatory Commissions
and establishment of Appellate Tribunal and for matters connected therewith
or incidental thereto. The Act is divided into XVIII Parts and Section 56 is part
of Part VI, which deals with Distribution of Electricity. Section 56 of the Act

reads as under:-

“56. Disconnection of supply in default of
payment-
(1) Where any person neglects to pay any

charge for electricity or any sum other than a charge for
electricity due from him to a licensee or the generating
company in respect of supply, transmission or distribution
or wheeling of electricity to him, the licensee or the
generating company may, after giving not less than fifteen
clear days’ notice in writing, to such person and without
prejudice to his rights to recover such charge or other sum
by suit, cut off the supply of electricity and for that
purpose cut or disconnect any electric supply line or other
works being the property of such licensee or the
generating company through which electricity may have
been supplied, transmitted, distributed or wheeled and
may discontinue the supply until such charge or other
sum, together with any expenses incurred by him in
cutting off and reconnecting the supply, are paid, but no
longer:



PROVIDED that the supply of electricity shall not be cut off
if such person deposits, under protest, -

(a) an amount equal to the sum claimed from
him, or

(b) the electricity charges due from him for each
month calculated on the basis of average charge for
electricity paid by him during the preceding six months,
whichever is less, pending disposal of any dispute
between him and the licensee.
(2) Notwithstanding anything contained in any
other law for the time being in fore, no sum due from any
consumer, under this section shall be recoverable after the
period of two years from the date when such sum became
first due unless such sum has been shown continuously
as recoverable as arrear of charges for electricity supplied
and the licensee shall not cut off the supply of the
electricity.”

Thus, a perusal of sub-section (1) of Section 56 of the Electricity Act
demonstrates that the same provides that where any person neglects to pay
any charge for electricity or any sum other than a charge for electricity due
from him to a licensee etc. in respect of supply of electricity to him, the
licensee, after giving not less than 15 clear days’ notice in writing to such
person, without prejudice to his rights to recover such charge or other sum by
suit, cut off the supply of electricity and for that purpose cut or disconnect
any electric supply line or other works being the property of such licensee.
Sub-section (2) of the Act provides that notwithstanding anything contained in
any other law for the time being in force, no sum due from any consumer
under Section 56 shall be recoverable after the period of two years from the
date when such sum became “first due” unless such sum has been shown
continuously as recoverable as arrear of charges for electricity supplied and

the licensee shall not cut off the supply of the electricity. The very fact that



this sub-section begins with a non obstante clause and it provides that
notwithstanding anything contained in any other law for the time being in
force, the provision of Limitation Act will not come to the rescue of the plaintiff
because the period within which recovery can be effected from a consumer by
a licensee stands specifically spelled out in sub-section(2) and this is by by
passing any other provision which may be contained in any other law
governing limitation.

12. Incidentally, the Electricity Act, 2003 is a Special Act. This Court
is of the considered view that a perusal of the provisions of sub-section (2) of
Section 56 of the Electricity Act leave no room for doubt that a suit for
recovery of an amount which is recoverable under the provisions of Section 56
of the Electricity Act, 2003 has to be instituted within a period of two years
from the date when such sum became first due. In the present case, as
already mentioned hereinabove, in terms of the averments made in the plaint,
the amount became first due when demand was issued on 05.02.2013, which
was dis-honoured by the plaintiff. It is not in dispute that the suit has not
been filed within the period of two years as from the date when the amount
became first due. Now, the Court will refer to the provisions of sub-section (2)
of Section 56. The subsequent part of this sub-section further provides that
the sum which is due under Section 56 of the Electricity Act, 2003, can be
recovered after two years as from the date when such sum became first due,
provided: (a) such sum has been shown continuously as recoverable as arrear
of charges for electricity supplied ; and (b) the licensee shall not cut off the
supply of the electricity. A perusal of the plaint demonstrates that these
conditions as are spelled out in sub-section (2) of Section 56 of the Electricity
Act, 2003 are not pleaded therein. This Court has no hesitation in holding that
these two eventualities, i.e., “(a) such sum has been shown continuously as
recoverable as arrear of charges for electricity supplied; and (b) licensee shall

not cut off the supply of the electricity” are not independent conditions and
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both are inter-dependent, meaning thereby that recovery after two years is
permissible only where the licensee has shown the sum due as recoverable as
arrears of charges for electricity supplied and further the licensee has not cut
off the supply of electricity.

13. Reverting to the averments made in the plaint, it has been
specifically pleaded in Para-13 of the plaint that the electricity connection of
defendant No. 1 was temporarily disconnected on 07.03.2013 and
permanently disconnected on 12.09.2013. Besides this, there is an averment
made in Para-13 that the cause of action for filing the suit has arisen to the
plaintiff firstly on 05.02.2013 when the bill was raised for the month of
January, 2013 and thereafter on the dates of issuance of periodical bills, as
mentioned hereinabove, but there is no such detail mentioned thereof in the
entire plaint.

14. Therefore, from what has been narrated hereinabove, this Court
is of the considered view that as the averments made in the plaint, prima facie,
demonstrate that the suit is hit by the provisions of Section 56(2) of the
Electricity Act, having been filed beyond the period prescribed therein and
further taking into consideration the law laid down by the Hon’ble Supreme
Court that the plaint can be rejected on the ground of limitation only, where
the suit appears from the statement in the plaint to barred by any law, the
present application deserves to be allowed and the plaint is liable to be
rejected, as being hit by the provisions of Section 56(2) of the Electricity Act,
2003.

15. Before parting, the Court would like to refer to the judgment
relied upon by learned counsel for the non-applicant/plaintiff in Bihar State
Electricity Board’s case (supra), in which, all that the Hon’ble Supreme Court
has been pleased to observe is that disconnection of supply of electricity is a
special power given to the supplier under the provisions of Section 56 of the

Electricity Act, 2003 and this is in addition to the normal mode of recovery in
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instituting a suit. With regard to the said proposition of law, there is no
quarrel, because Section 56 does provide the special power to the licensee to
disconnect the supply of electricity in case of default by a consumer, in terms
as they stand spelled out in Section 56(1) of the Act, i.e., after giving clear
notice of fifteen days. However, fact of the matter still remains that as far as
recovery of amount due is concerned, for the same, the period by instituting a
suit for recovery is two years, as is spelled out in Section 56(2) of the
Electricity Act. This judgment being relied upon by learned counsel for the
plaintiff/non-applicant has no applicability in the background of the issue
which is involved in the adjudication of the present application.

16. In view of the discussions made hereinabove, the application is
allowed and the plaint is rejected, being hit by the provisions of Section 56(2)
of the Electricity Act, 2003.

BEFORE HON'BLE MR. JUSTICE SATYEN VAIDYA, J.
Between:-

SH. RAJESH KUMAR, S/O SH. SANT RAM, R/O VILLAGE HAMBAR, PO
DEOTH, TEHSIL SADAR, DISTT. BILASPUR, H.P.

....APPELLANT.
(BY MR. JAGAT PAUL, ADVOCATE)
AND

1. RAM CHANDER, S/O SH. SANT RAM, R/O VILLAGE HAMBAR, PO
DEOTH, TEHSIL SADAR, DISTT. BILASPUR, H.P.

2. SH. BABU RAM, S/O SH. KALA RAM, R/O SAYAR, PO DOBHA, TEHSIL
SADAR, DISTT. BILASPUR, HP.

3. THE NEW INDIA ASSURANCE COMPANY LTD., BRANCH OFFICE MAIN
MARKET BILASPUR, DISTT. BILASPUR, HP, THROUGH ITS BRANCH
MANAGER.
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...RESPONDENTS.

(NONE FOR RESPONDENTS NO.1 AND 2.
MR. B.M. CHAUHAN, SENIOR ADVOCATE WITH MR. M.S.
KATOCH, ADVOCATE, FOR RESPONDENT NO.3)

FIRST APPEAL FROM ORDER

No. 410 OF 2010

Reserved on: 05.09.2022

Decided on:09.09.2022

Motor Accident Claims Tribunal- Motor Vehicle Act, 1988- Section 166-

Appellant was fastened with the liability to pay the awarded amount of

compensation- Claimant was engaged as a labourer for loading and unloading

construction material in the vehicle- Due to rash and negligent driving of the

driver accident occurred and the claimant suffered injuries- Compensation of

Rs. 3,94,000/- along with interest 7.5% per annum awarded- Held- Claimant

was none but the third party and thus the insurer was liable to indemnify the
insured- Appeal allowed. (Para 15)

This appeal coming on for hearing this day, the Court
delivered the following:-
JUDGMENT

The instant appeal has been preferred by the insured against the
Award dated 01.06.2010 passed by the learned Motor Accident Claims
Tribunal, Bilaspur, (for short “the Tribunal”), in M.A.C.No.51 of 2007, whereby
appellant has been fastened with liability to pay the awarded amount of
compensation along with interest to respondent No.l herein (for short “the
claimant”).
2. Claimant had filed a claim petition under Section 166 of the
Motor Vehicles Act (for short, ‘the Act) for grant of compensation against
appellant (insured/owner), respondent No.2 (for short “driver”) and respondent
No.3 (for short “insurer”) on the premise that the claimant had suffered
injuries and permanent disablement as result of motor vehicle accident

involving tractor bearing No. HP-69-0628. The case of the claimant was that
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on 02.10.2006, he was engaged as labourer by the owner and driver for
loading and unloading the goods i.e. construction material in the trolley
attached to the aforesaid tractor. It was further alleged that, while unloading
the tractor at village Nand, Tehsil Nalagarh, District Solan, the tractor turned
turtle due to rash and negligent driving of driver and resulted in causing
injuries and permanent disablement to the claimant.

3. The owner and driver had submitted their joint reply. The rash
and negligent driving on the part of driver was denied. It was submitted that
at the time of accident the tractor was parked for unloading the mud.
Claimant was unloading mud and due to his own negligence, he skidded and
fell down and sustained injuries. It was further submitted that the
vehicle /tractor was insured with the insurer and the liability, if any, was to be
borne by the insurer.

4. The insurer contested the petition by raising preliminary
objections, with respect to breach of terms and conditions of the insurance
policy. Allegation of collusion between the claimants and the owner was also
levelled. As regards violation of terms of policy, it was submitted that the
owner did not have valid registration certificate as well as policy of insurance
for the tractor in question. It was further submitted that the driver did not
possess valid and effective driving licence. The claimant was also termed to be
the unauthorized/gratuitous passenger. On merits, the averments made in
the claim petition were denied in generality.

S. Learned tribunal had framed the following issues:-

1. Whether the petitioner had sustained injuries on 2.10.2006,
at village Nand, Tehsil Ram Shehar, Police Station and
District Solan, H.P. falling within the jurisdiction of Police
Station Ram Shehar, District Solan, H.P., due to rash and
negligent driving of Tractor No. HP-69-0628 being driven by
respondent No.2, as alleged?OPP.
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2. If issue No.l1 supra is proved in affirmative, to what amount
of compensation, the petitioner is entitled to and from
whom? OPP

3. Whether the respondent No.2 was not having a valid and
effective driving licence at the relevant time, as
alleged ?OPR-3.

4. Whether the petitioner was travelling in the offending tractor
as gratuitous passenger at the relevant time?OPR-3.

5. Whether the offending tractor was being plied without
relevant documents in contravention of provisions of Motor
Vehicles Act?OPR-3

6. Relief.

Issues No. 1, 2 and 4 were decided in affirmative, whereas issues No.3 and 5

were decided in negative. The claim petition was allowed in favour of the
claimant. An Award of Rs. 3,94,000/- along with interest @7.5% per annum
from the date of filing of petition till the date of deposit was passed. The
liability to pay the awarded amount was fastened on the owner. Hence, the
owner is in appeal.

6. I have heard Mr. Jagat Paul, Advocate, for the appellant/owner
and Mr. B.M. Chauhan, Senior Advocate, for the insurer and have also gone
through the entire record carefully.

7. The owner has assailed the impugned award on the ground that
the liability to pay awarded amount has been wrongly fastened against him.
As per him, the vehicle/tractor was duly insured with the insurer. The
findings returned by the learned Tribunal to the effect that the claimant was
not proved to be an employee of the owner at the time of accident have been
assailed as perverse and against the material on record.

8. Learned Tribunal attributed the injuries suffered by claimant to
rash and negligent driving of driver while driving tractor number HP-69-0628.
Such findings were based by placing reliance on the statement of claimant and

PW-3 Shri Lakshman Singh.
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9. The Tribunal held that there was nothing in the statements of
claimant and his witness that the claimant was employee of the owner.
Further, the Tribunal was also impressed with that part of the statement of
claimant where he stated that he was not being paid salary by his brother. It
further held that since no passenger was permissible on tractor, therefore,
claimant was a gratuitous passenger and, on such grounds, absolved the
insurer from indemnifying the insured/owner.

10. On consideration of entire material placed on record, the issue
whether claimant was employee of owner or was gratuitous passenger will take
back seat and the most material aspect would be to ascertain and find the
mode and manner in which accident took place and thereafter the necessary
legal implications thereof.

11. Referring to the pleadings, it was clearly spelt out in the claim
petition that the accident had taken place when tractor trolley was being
unloaded at village Nand. This fact was not denied by owner and driver. They
only stated that it was not on account of rash and negligent driving of the
driver, but was due to the negligence of the claimant himself. Insurer on its
part had not made any specific averment in this respect. In evidence,
claimant examined himself as his own witness (PW2). He specifically stated on
oath that on 02.10.2006, when he was opening the bolt applied on the tractor
trolley for the purpose of unloading the same, the driver rashly reversed the
vehicle, as a result of which, the claimant along with the vehicle rolled down to
the extent of about 20-25 feet. In cross-examination by the owner and driver,
the mode and manner of accident described by the claimant was not seriously
disputed. In cross-examination, it was suggested to him that he was not
working as labourer on the tractor and was in fact driving the tractor and
since he was not having driving licence he was being wrongly shown as

labourer.
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12. Similarly, the statement of PW-2 as to the manner of accident,
was not disputed by the insurer while cross-examining this witness. Rather it
was suggested to him that when the tractor was being unloaded it was parked
on the road.

13. PW-3 Shri Laxmi Singh was also examined as an eye witness.
He deposed that the driver of the tractor was reversing the tractor for
unloading its trolley and the claimant was opening its bolt. The tractor rolled
down from the road. Claimant was also pushed as a result thereof and he
also rolled down along with the tractor. The cause of accident was attributed
to the negligence of driver. Again, from the cross-examination of this witness
nothing was elicited so as to discredit him regarding his version of accident.
14. None for the respondents entered the witness box.

15. From the aforesaid evidence, it was clearly established that the
claimant had suffered injuries on his person when the tractor was in the
process of unloading the trolley and the claimant was engaged for the purpose
of unloading. It has been duly proved that the claimant was opening the bolt
at the relevant time. The tractor trolley along with the claimant rolled down
from the road was also established. How the claimant himself was negligent
has not been proved on record. The claimant as PW-2 and Shri Laxmi Singh
as PW-3 have stated that the driver was rash and negligent in his act. Even
otherwise, the Tribunal has held the accident to have resulted due to rash and
negligent driving of the driver and none has challenged such findings. In
such circumstances, the fact proved was that the accident had taken place
when the tractor was in the process of unloading its trolley and claimant was
engaged in the opening of the bolt of the trolley to facilitate unloading. The
insurer cannot avoid its liability in such circumstances. The claimant in the
given circumstances was none but the third party and thus the insurer was

liable to indemnify the insured.
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16. Thus, since the accident had not taken place when the tractor
was in transit with claimant on board, the plea of gratuitous passenger in
respect of claimant is rendered meaningless and rather redundant.

17 Similarly whether claimant was employee of the owner could not
be taken as determinative factor for absolving the insurer from its liability
under the policy for the reasons that once the claimant qualified for
compensation as third party the insurer’s liability could not be denied.

18. In alternative, the finding of the Tribunal regarding failure of
claimant to prove himself as employee of owner needs examination in light of

the material on record as under.

19. In the petition filed by the claimant, it was specifically averred in
para-10 that the claimant was travelling in the tractor as labourer for
unloading and loading of the mud. Again, in para-23, it was mentioned that
on the ill-fated day, the claimant was engaged as labourer by the owner for
loading and unloading the goods i.e. sand, grit and mud etc. In reply filed by
respondents No.l1 and 2, it was admitted that claimant was unloading the
tractor trolley. There was no denial on their part to the fact that the claimant
was engaged by them. The insurer except alleging that the claimant was
travelling as an unauthorized traveler in the tractor and was a gratuitous
passenger, had not specifically replied the averments regarding engagement of
claimant by the owner and driver for the purpose of loading and unloading the
tractor trolley on the date of accident. There also was no specific issue framed
on this fact by the learned Tribunal.

20. As PW-2 claimant had stated in his examination-in-chief that he
was a labourer. He further stated that he used to earn Rs. 5000/- per month
by working as labourer with tractor. It was also the specific deposition of
claimant that on 2.10.2006 he was opening the bolt of tractor trolley for the

purpose of unloading. In cross-examination on behalf of owner and driver it
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was suggested to this witness that he was driver of the tractor and not the
labourer. His status as employee was not denied.

21 In cross examination by the insurer, the claimant had stated
that owner was his brother and was not paying any salary to him.

22 On analysis of material as extracted above, the finding that
claimant was not proved as employee of the owner cannot be sustained for the
reason firstly that the Tribunal had failed to consider that respondents had
nowhere denied the averments made in paragraphs 10 and 23 of the petitions,
as noticed above, secondly the statement of claimant was not appreciated as a
whole and lastly it had erred by misunderstanding the meaning of
employment in the context of the facts of the case. In private employment like
the one in the instant case, it is invariably of casual nature and the payments
are often made by the hirer of vehicle and the statements of the witnesses
required appreciation in such perspective. Such employments cannot be
proved by appointment letters as there would be none. It can be inferred from
the facts and circumstances of each case and in the instant case the casual
employment of claimant on tractor trolley for unloading was duly proved.
There was no reason for claimant to be unloading the tractor trolley without
consideration. For such reason also the insurer could not be absolved of its
liability especially when extra premium of Rs. 25/- was received by it for
covering one employee.

23. Learned counsel for the insurer placed reliance upon judgment
passed by the Hon'ble Supreme Court in Oriental Insurance Co. Ltd. vs.
Brij Mohan & Others, (2007)7 SCC 56, however, due to difference in fact
situation, the insurer cannot derive any help from such judgment. In the said
case, the trolley was not insured and only tractor was insured. It was in such
background that the judgment was passed in peculiar facts of the case.
Similarly, reliance placed on United India Insurance Co. Ltd. vs. Serjerao
and others, 2008(1) ACJ 254 and also on New India Assurance Co. Ltd. v.
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Durgi Devi & Others, 2009 ACJ 1851, on behalf of the insurer is misplaced
only for the reason that the judgments in the said cases were passed in their
own peculiar facts. There is no dispute in the instant case that the trolley was
insured.

24. Perusal of Insurance Policy Ex. RA reveals that the insurer had
received Rs.25/- as additional premium for an employee. Learned counsel for
the insurer further stated that such premium covered only the driver of the
tractor. Such contention also deserves to be rejected. The proviso appended
to sub section (1) to Section 147 of the Motor Vehicles Act reads as under:-

“Provided that a policy shall not be required—
(i) to cover liability in respect of the death, arising out of
and in the course of his employment, of the employee of
a person insured by the policy or in respect of bodily
injury sustained by such an employee arising out of and
in the course of his employment other than a liability
arising under the Workmen's Compensation Act, 1923 (8
of 1923) in respect of the death of, or bodily injury to,
any such employee—
(a) engaged in driving the vehicle, or
(b) if it is a public service vehicle engaged as conductor of
the vehicle or in examining tickets on the vehicle, or
(c) if it is a goods carriage, being carried in the vehicle, or
(ii) to cover any contractual liability.”

As per the aforesaid provision, the driver was not required to be specially

insured by paying extra premium and was covered under the statutory
requirement of the aforesaid provision.

25. In view of the above discussion, the appeal deserves to be
allowed and the impugned award dated 01.06.2010 passed by the learned
Motor Accident Claims Tribunal, Bilaspur, H.P. in M.A.C. No. 51 of 2007, is
modified only to the extent that the liability to pay the awarded amount
alongwith interest thereon shall be borne by the insurer and not by the owner.

The appeal is accordingly disposed of, so also, the pending applications, if any.
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BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.
Between:-

1.

10.

11.

BABU RAM, S/O SH. JALAM SINGH, R/O VILLAGE BAGNA, P.O.
MASHOBRA, TEHSIL & DISTT. SHIMLA, H.P.

BALBIR SINGH, S/O SH. HIRA SINGH, R/O VILLAGE PAN-KUPHER,
P.O. TAPROLI, TEHSIL RAJGARH, DISTRICT SIRMAUR, H.P.

CHANDER PARKASH, S/O SH. SHANTI PARSAD, R/O VILLAGE
FATHEPUR, P.O. MAJARA, TEHSIL PAONTA SAHIB, DISTRICT
SIRMAUR, H.P.

DHAN RAJ, S/O SH. GIAN CHAND, R/O VILLAGE SIDHPUR, P.O.
MAJRA, TEHSIL DHARAMSHALA, DISTT. KANGRA, H.P.

GuRVESH KUMAR, S/O SH. GEETA RAM, R/O VILLAGE LATHER, P.O.
BANTHAL, TEHSIL KARSOG, DISTRICT MANDI, H.P.

HITENDER, S/O SH. LAKSHMAN SINGH, R/O H.N. 119, WARD NO. -2,
P.O., TEHSIL & DISTRICT HAMIRPUR, H.P.

MEENA RAM, S/O SH. GOVIND SINGH, R/O VILLAGE NAGRA, P.O.
CHURAG, TEHSIL KARSOG, DISTT. MANDI, H.P.

MANGAL SINGH, S/0O SH. BALBIR SINGH, R/O VILLAGE SHOUN, P.O.
JALARI, TEHSIL NADAUN, DISTT. HAMIRPUR, H.P.

NARESH KUMAR, S/O SH. RAJENDER, R/O VILLAGE BASA, P.O.
NAGROTA SOORIYANA, TEHSIL JWALI, DISTT. KANGRA, H.P.

NAND LAL, S/O SH. DAYA RAM, R/O VILLAGE DOCHI, P.O. BIOLIYA,
TEHSIL & DISTT. SHIMLA, H.P.

NARENDER KUMAR, S/O SH. PARAM DEV, R/O VILLAGE
SAMRAHAN, TEHSIL & DISTT. MANDI, H.P.



12.

13.

14.

15.

1(A)

1(B)

1(C)

1(D)

16.

17.

18.

19.
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PREM SINGH, S/O SH. MANI RAM, R/O VILLAGE SAIRI, P.O.
BANGLO, TEHSIL KARSOG, DISTT. MANDI, H.P.

PURUSHOTAM, S/O SH. BEMBARAM, R/O VILLAGE MOHALLA, P.O.
SULTANPUR, TEHSIL & DISTRICT CHAMBA, H.P.

RAMESH CHAND, S/O SH. AMAR SINGH, R/O VILLAGE CHHORAN,
P.O. & TEHSIL JOGINDERNAGAR, DISTRICT MANDI, H.P.

RANJIT SINGH, S/O SH. TARA CHAND, R/O VILLAGE BARI, P.O.
GHUMANU, TEHSIL & DISTRICT MANDI, H.P. (SINCE DECEASED)
THROUGH LRs.:

SMT. MEENA DEVI (WIDOW OF THE DECEASED), 39 YEARS OLD.
PIYUSH THAKUR (SON) 8 YEARS OLD MINOR.

ANJALI THAKUR AGED ABOUT 13 YEARS OLD MINOR.

YAMNI THAKUR, DAUGHTER 19 YEARS OLD (MAJOR NOW).
(RESPONDENTS NO. 15 1(B) AND 15 1(C) ARE REPRESENTED
THROUGH THEIR MOTHER NATURAL GUARDIAN SMT. MEENA DEVI,

WIFE OF LATE SH. RANJIT SINGH).

RAJINDER SINGH, S/O SH. AMAR SINGH, R/O VILLAGE DOL, P.O.
LAHRU, TEHSIL JAISINGHPUR, DISTRICT KANGRA, H.P.

TARA DUTT, S/O SH. CHET RAM, R/O VILLAGE & P.O. BATAL,
TEHSIL ARKI, DISTRICT SOLAN, H.P.

VIKRAM SINGH, S/O SH. LEKH RAM, R/O VILLAGE KARCHAYALI,
P.O. BHUMTI, TEHSIL ARKI, DISTRICT SOLAN, H.P.

VINOD KUMAR, S/O SH. BALWANT SINGH, R/O VILLAGE BIANA, P.O.
KATHARGRAH, TEHSIL INDORA, DISTRICT KANGRA, H.P.
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21.
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YUDHVIR SINGH, S/O SH. KASHMIR SINGH, R/O VILLAGE
BADHERA, TEHSIL HAROLI, DISTRICT UNA, H.P.

SUNIL KUMAR, S/O SH. JAGMOHAN THAKUR, R/O VILLAGE KOTLI,
P.O. SHAYA CHABNOWN, TEHSIL RAJGARH, DISTRICT SIRMAUR,
H.P.

BHUPINDER SINGH, S/O LATE SH. SUNDAR SINGH, R/O VILLAGE
DWADE-KI-SAIR, P.O. BHALLAN, TEHSIL PACHAD, DISTRICT
SIRMAUR, H.P.

...PETITIONERS
(BY SHRI RAJIV JIWAN, SENIOR ADVOCATE, WITH M/S Y.K. THAKUR
& HITENDER VERMA, ADVOCATES)

AND

STATE OF HIMACHAL PRADESH THROUGH PRINCIPAL SECRETARY,
SOCIAL JUSTICE & EMPOWERMENT, H.P. CIVIL SECRETARIAT,
SHIMLA EAST, CHHOTA SHIMLA-171002.

THE DIRECTOR, SOCIAL JUSTICE & EMPOWERMENT, SDA
COMPLEX, SHIMLA-171009.

UNION OF INDIA THROUGH MINISTRY OF HUMAN RESOURCES
(WOMEN AND CHILD DEVELOPMENT), SHASTRI BHAWAN, NEW
DELHI.

THE PRINCIPAL SECRETARY (FINANCE), H.P. CIVIL SECRETARIAT,
SHIMLA EAST, CHHOTA SHIMLA-171002.

THE PRINCIPAL SECRETARY (PERSONNEL), H.P. CIVIL SECRETARIAT,

SHIMLA EAST, CHHOTA SHIMLA-171002.
...RESPONDENTS

(M/S SUMESH RAJ, DINESH THAKUR AND SANJEEV SOOD,
ADDITIONAL ADVOCATE GENERALS, WITH MR. AMIT DHUMAL,
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DEPUTY ADVOCATE GENERAL AND MR. MANOJ BAGGA, ASSISTANT
ADVOCATE GENERAL, FOR R-1, R-2, R-4 & R-5.

MR. LOKENDER PAUL THAKUR, SENIOR PANEL COUNSEL, FOR R-3).

CIVIL WRIT PETITION (ORIGINAL APPLICATION)

No. 513 of 2019

Decided on: 25.08.2022

Constitution of India, 1950- Article 226- Regularization- Petitioners were

engaged as daily wage drivers in the office of Child Development Project

Officer- Held- Appointment of petitioners on daily wages was as per the

Recruitment and Promotion Rules- Recruitment was against sanctioned

posts- Petitioners are entitled to be regularized from the initial date of
appointment as per rules- Petition allowed. (Para 8, 10)

This petition coming on for hearing this day, the Court passed the
following:-
ORDER

By way of this petition, the petitioners have, inter alia, prayed for

the following relief:-

“i) That the respondents hereinabove except
respondent No. 3, may please be directed by way of writ
or order to regularize the petitioners from their initial
appointments as per Annexure P-4/A and P-5; and
entitled for all consequential benefits, by ordering them
(to respondents No. 4 and 5) to allow the Annexure P-5
and P-9 and accept the same approved proposal as sent
by the respondents No. 1 and 2 to them, vide Annexure
P-9; and as a result thereof set aside the Annexure P-6,
6/A & Annexure P-10 being null and void.”
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2. As the controversy involved in the present petition is in a very

narrow compass, therefore, the Court is not going in detail with regard to the

averments as are contained in the writ petition.

3. Facts necessary for the adjudication of the present petition can

be summarized as under:-

The petitioners herein were recruited as Drivers in the office of

Child Development Project Officer in the respective Districts under the

Integrated Child Development Services Projects on daily wage basis. Services

of the petitioners were subsequently regularized as such in the said offices.

The dates of their engagement on daily wage basis and subsequent

regularizations are as under:-

Parkash

CDPO, Shillai under ICDS
Project.

Sr. No. and | Date of appointment on | Date of regularization in the
name of the | daily wages as Driver and | Office of
applicant place of posting
1. Babu 29.12.1999 in the office of | 19.09.2008 in the same
Ram CDPO Sunni, Tehsil and

District Shimla in ICDS | office

Project
2. Sh. Balbir | 04.01.2000 in the office of | 20.09.2008 in the same
Singh CDPO at Nahan under

ICDS Project office
3. Sh. Chader | 01.01.2000 in the office of | 01.10.2008 in the same

office

4. Sh. Dhani Raj

14.12.1999 in the office of
CDPO, Shillai under ICDS
Project

29.9.2008 in the same office.

CDPO, Sujanpur under

ICDS Project

5. Sh. Gurvesh | 3.1.2000 in the office of | 1.10.2008
Kumar Directorate SJ & E
6. Hitender 30.11.1999 in the office of | 29.9.2008 in the office of

DPO, Nadon, District Kangra
(H.P.)
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7. Sh. Meena | 8.8.1998 in the office of | 29.09.2008 in the same
Ram CDPO, Karsog under ICDS

Project office.
8. Sh. Mangal | 01.12.1999 in the office of | 29.9.2008 in the same office.
Singh CDPO, Nadon under ICDS

Project.
9. Sh. Naresh | 17.12.1999 in the office of | 25.09.2008 in the same
Kumar CDPO, Nagrota Soorinya

office.

under ICDS Project

10. Sh. Nand Lal

30.12.1999 in the office of
CDPO Rohru under ICDS
Project

19.09.2008 in the office of
Directorate of SJ & E

11. Sh. Narender | 3.12.1998 in the office of | 19.09.2008 in the same
Kumar Directorate SJ & E,

Shimla. ICDS Project. office.
12. Sh. Prem | 14.03.2000 in the office of | 29.09.2008 in the same
Singh CDPO, Solan, under ICDS

Project. office.
13. Sh. | 13.07.1999 in the office of | 19.09.2008 in the office of
Purshotam CDPO, Saloni under ICDS | DPO Chamba.

Project.
14. Sh. Ramesh | 19.11.1999 in the office of | 19.9.2008 in the same office.
Chand CDPO, Chontra under

ICDS Project.

15. Sh. Ranjit
Singh

17.11.1999 in the office of
CDPO, Darang, under
ICDS Project.

19.9.2008 in the same office.

16. Sh. Rajinder
Singh

30.12.1999 in the office of
Directorate SJ & E,

Shimla.

1.10.2008 in the O/o CDPO
Sujanpur.

17.
Dutt

Sh. Tara

21.1.1999 in the office of
CDPO, Solan under ICDS
Project.

20.10.2008 in the same

office.

18. Sh. Vikram

29.12.1999 in the office of

19.9.2008 in the same office.
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Singh CDPO, Arki under ICDS
Project.

19. Sh. Vinod | 28.5.1999 in the O/o |29.9.2008 in the same office.
Kumar CDPO Indora.

20. Sh. Yudhvir | 1.12.1999 in the O/o | 30.9.2008 in the same office

Singh CDPO of CDPO Kangra.

21. Sh. Sunil 28.10.2000 in the office of | 30.11.2009 in the same
CDPO, Rampur, Tehsil &
Distt. Shimla, H.P. office.

22. Sh. | 28.10.2000, CDPO Office, | 25.11.2009

Bhupinder Recong-Peo, Distt.

Kinnaur, H.P.

4, The names of the petitioners for appointment were sponsored
through the respective Employment Exchanges, on the basis of which, they
appeared for interview before the Selection Committee. This is evident from the
interview letters which were issued to the petitioners, copies whereof have
been placed on record by the petitioners alongwith their affidavits, which are
available on record from Page No. 87 onwards of the paper-book. The order of
initial engagement of one of the petitioners on daily wage basis is also on
record as Annexure P-12, dated 24th December, 1999, perusal whereof
demonstrates that the petitioner was offered appointment on daily wage basis
on the recommendations of the Selection Committee, which was duly
constituted for the said purpose. The background in which these
appointments were made can be made out from para-1 of the preliminary
submissions in general and para-8 in particular of the reply which has been
filed to the writ petition by respondents No. 1, 2, 4 & 5. It is mentioned in the
preliminary submissions that the Department of Social Justice and
Empowerment was implementing various Schemes for weaker sections of the
Society. For effective implementation of the said Schemes, offices at District,

Tehsil and Block level have been set up. For the children and women, the
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Department was implementing an Integrated Child Development Services
Programme, which was a Centrally Sponsored Scheme. Under the said
Scheme, at Block level, offices of Child Development Project Officers and at
District level, District Cells were set up throughout the State. Under the
Scheme, besides other functionaries, the Drivers were also posted to ply
vehicles with a view to ensure regular monitoring of the Scheme. Staff under
ICDS Programme was provided in accordance with the norms/guidelines
formulated by the Government of India. For the State of Himachal Pradesh,
the Government of India sanctioned 81 posts of Drivers for ICDS Projects and
District Cells. In the year 1998, 29 posts of Drivers were vacant. To fill up
these posts, the matter was sent by respondent No. 2 to respondent No. 1 for
the purpose of approval. As only 24 vehicles were supplied instead of 29 by
the UNICEF to the State, therefore, the revised proposal was sent on
05.12.1998 in this regard. After necessary approval was granted, the State
Finance Department conveyed the approval of the State to fill up 24 posts of
Drivers in different ICDS Projects/District Cells on daily wage basis in terms of
letter dated 30.12.1998 (Annexure P-3). Thereafter, the respondent No. 2
started the process to fill up the posts. For filling up the posts, it was decided
that process be completed at District level, where the vacancies existed. The
Selection Committee consisting of: (1) Additional District Magistrate-
Chairman; (2) District Programme Officer concerned-Member; (3) Child
Development Project Officer-Member; and (4) Technical Officer of the
Transport of the Transport Department/PWD Department-Member was
constituted. The Selection Committee completed the selection process and
appointed the petitioners. The case of the petitioners is that the entire staff in
the ICDS Scheme was appointed from the initial date of recruitment of theirs
on regular basis, except the Drivers. Accordingly, as per them, once their
services were regularized, they at least were entitled for regularization from the

date of their initial appointment, more so, when their initial appointment was
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in accordance with the Recruitment and Promotion Rules. This is the precise
line of argument of learned Senior Counsel for the petitioners.

S. Though the State has not disputed the fact that the initial
recruitment of the Drivers on daily wage basis was as per the Recruitment and
Promotion Rules, but learned Additional Advocate General by placing reliance
upon the documents appended with the reply has submitted that the
petitioners were not kept in dark and the communications, in terms whereof
they were invited for interview, specifically contained therein that the posts
were being offered on daily wage basis only. The petitioners participated in the
process knowing fully well that the posts were being offered on daily wage
basis only. Not only this, after their participating in the process of selection
and their names being recommended, even in the appointment letters, it was
made clear that the offer of appointment was being made on daily wage basis
only and this offer of appointment on daily wage basis was accepted by the
petitioners without any protest. Thus, according to the learned Additional
Advocate General, filing of the present petition is nothing but an abuse of the
process of law, as once services of the petitioners stood regularized, now they
have taken a chance by filing the present petition and are seeking their
regularization from the initial dates of their appointment. Learned Additional
Advocate General submitted that the petition is barred both on account of
delays and latches and further the petitioners are otherwise estopped by their
own acts and omissions from filing and maintaining the present petition and
from seeking the reliefs sought therein.

6. I have heard learned counsel for the parties and have also
perused the pleadings as well as the documents appended therewith.

7. It is not in dispute that the appointment of the petitioners on
daily wage basis was as per the Recruitment and Promotion Rules. The
relevant Recruitment and Promotion Rules which were governing the field at

the time when the petitioners were appointed as Drivers on daily wage basis
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are appended with the petition as Annexure P-17. The same are dated
09.01.1997. There is no dispute that the petitioners were possessing the
requisite qualification as was laid down in the Recruitment and Promotion
Rules and their selection was made by the Selection Committee which was so
constituted by the employer in terms of Rule-15 thereof. There is not much
dispute with regard to the fact that the recruitment of the petitioners, though
on daily wage basis, was against duly sanctioned posts and the petitioners
were appointed to the posts in question, after their names were sponsored by
the Employment Exchanges. Thus, here is a case where the petitioners were
initially appointed on daily wage basis by following the procedure laid down in
the Recruitment and Promotion Rules and later on, their services have been
regularized by the State. This regularization was without any break etc. is also
not in dispute.

8. This Court is of the considered view that as the appointment of
the petitioners on daily wage basis was by following the procedure prescribed
in the Recruitment and Promotion Rules and further as they were appointed
on sanctioned posts, therefore, after their services were regularized against the
said posts, they are entitled for the relief of regularization from the initial date
of appointment in terms of the law laid down by the Hon’ble Constitutional
Bench of the Hon’ble Supreme Court in Direct Recruit Class II Engineering
Officers’ Association Vs. State of Maharashtra (1990) 2 SCC 715), in which, the
Hon’ble Supreme Court, inter alia, has been pleased to lay down the following
principles:-

“A4) Once an incumbent is appointed to a post according
to rule, his seniority has to be counted from the date of his
appointment and not according to the date of his confirmation.

The corollary of the above rule is that where the
initial appointment is only ad hoc and not according to rules and
made as a stop-gap arrangement, the officiation in such post
cannot be taken into account for considering the seniority.



30

(B) If the initial appointment is not made by following
the procedure laid down by the rules but the appointee continues
in the post uninterruptedly till the regularisation of his service in
accordance with the rules, the period of officiating service will be
counted.

»

Court is that if the initial appointment of an incumbent is not made by
following the procedure laid down by the rules, but the appointee continues in
the post uninterruptedly till regularization of his service in accordance with
the rules, the period of officiating service will be counted.The case of the
petitioners is at a better footing than what has been stated by the Hon’ble
Supreme Court. In the present case, even the initial appointment of the
petitioners was in terms of the procedure laid down by the Recruitment and
Promotion Rules, though on daily wage basis. Thereafter, they continued to
serve against the posts in question uninterruptedly till regularization of their
services in accordance with the Recruitment and Promotion Rules. In these
circumstances, the period of daily wage service has to be counted for all
intents and purposes and the petitioners have to be treated in regular service
of the employer as from the dates of their initial appointment on daily wage
basis.

9. At this stage, it is also necessary to refer to another judgment of
the Hon’ble Supreme Court in State of W.B. and others Vs. Aghore Nath Dey
and others (1993) 3 Supreme Court Cases 371. In the said judgment, in paras-
20 to 25, the Hon’ble Supreme Court while dealing with conclusions (A) and
(B) of the Constitutional Bench’s judgment in Direct Recruit’s case (supra) has
held that conclusion (B) was added to cover a different kind of situation,
wherein the appointments are otherwise regular, except for the deficiency of
certain procedural requirements laid down by the Rules. In paragraph-25, the

Hon’ble Supreme Court has been pleased to hold as under:-
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“25. In our opinion, the conclusion (B) was added
to cover a different kind of situation, wherein the
appointments are otherwise regular, except for the
deficiency of certain procedural requirements laid down by
the rules. This is clear from the opening words of the
conclusion (B), namely, 'if the initial appointment is not
made by following the procedure laid down by the rules’
and the later expression 'till the regularisation of his service
in accordance with the rules'. We read conclusion (B), and
it must be so read to re-councile with conclusion (A), to
cover the cases where the initial appointment is made
against an existing vacancy, not limited to a fixed period of
time or purpose by the appointment order itself, and is
made subject to the deficiency in the procedural
requirements prescribed by the rules for adjudging
suitability of the appointee for the post being cured at the
time of regularisation, the appointee being eligible and
qualified in every manner for a regular appointment on the
date of initial appointment in such cases. Decision about
the nature of the appointment, for determining whether it
falls in this category, has to be made on the basis of the
terms of the initial appointment itself and the provisions in
the rules. In such cases, the deficiency in the procedural
requirements laid down by the rules has to be cured at the
first available opportunity, without any default of the
employee, and the appointee must continue in the post
uninterruptedly till the regularisation of his service, in
accordance with the rules. In such cases, the appointee is
not to blame for the deficiency in the procedural
requirements under the rules at the time of his initial
appointment, and the appointment not-being limited to a
fixed period of time is intended to be a regular
appointment, subject to the remaining procedural
requirements of the rules being fulfilled at the earliest. In
such cases also, if there be any delay in curing the defects
on account of any fault of the appointee, the appointee
would not get the full benefit of the earlier period on
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account of his default, the benefit being confined only to the
period for which he is not to blame. This category of cases
is different from those covered by the -corollary in
conclusion (A) which relates to appointment only on ad hoc
basis as a stop-gap arrangement and not according to
rules. It is, therefore, not correct to say, that the present
cases can fall within the ambit of conclusion (B), even
though they are squarely covered by the corollary in
conclusion (A).”

10. Therefore, a careful perusal of the law laid down by the Hon’ble
Supreme Court in Aghore Nath Dey’s case (supra) demonstrates that while
dealing with conclusions (A) and (B) of the Constitutional Bench judgment in
Direct Recruit’s case (supra), the Hon’ble Supreme Court has reiterated the
principle that even in those cases where though initial recruitment made on
ad hoc basis against existing vacancies as per Rules suffers from any
deficiency, but subsequently said deficiency is cured at the time of
regularization, the appointee is entitled for regularization from the date of
initial appointment. This Court reiterates that in the present case, there was
no such deficiency and the petitioners were recruited on daily wage basis by
following the procedure prescribed under the Recruitment and Promotion
Rules and this was followed by regularization against the posts they were
serving.

11. Accordingly, in view of the discussions held hereinabove, the
petition is allowed and the petitioners are held entitled for regularization from
the dates of their initial appointment. The consequences of the judgment shall
be that the petitioners shall get seniority as Drivers from the initial dates of
their appointment, with all consequential benefits, including pension rights, if
eligible. However, monetary benefits, if any, shall be notional as from the date

of their initial recruitment up to the date of actual regularization. Petition
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stands disposed of in above terms, so also pending miscellaneous

applications, if any.

BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.
Between:-

SH. GEETA RAM, S/O LATE BHARAT SINGH, R/O VILLAGE DHAR-
CHULRIYA, P.O. DADAHU, TEHSIL DADAHU, DISTRICT SIRMOUR, H.P.

...PETITIONER
(BY SHRI NISHANT KHIDTTA, ADVOCATE, VICE MR.
V.D. KHIDTTA, ADVOCATE)

AND

1. THE STATE OF HIMACHAL PRADESH THROUGH ITS SECRETARY (JAL
SHAKTI VIBHAG) TO THE GOVT. OF H.P. SHIMLA-2.

2. ENGINEER-IN-CHIEF (JAL SHAKTI VIBHAG), U.S. CLUB, SHIMLA-1.

3. SUPERINTENDING ENGINEER (JAL SHAKTI CIRCLE), NAHAN,
DISTRICT SIRMOUR, H.P.

4. THE EXECUTIVE ENGINEER, JAL SHAKTI DIVISION, NAHAN,
DISTRICT SIRMOUR, H.P.

....RESPONDENTS
(M/S SUMESH RAJ, DINESH THAKUR & SANJEEV SOOD, ADDITIONAL
ADVOCATE GENERALS, WITH MR. AMIT KUMAR DHUMAL, DEPUTY
ADVOCATE GENERAL AND MR. MANOJ BAGGA, ASSISTANT ADVOCATE
GENERAL)

CIVIL WRIT PETITION

No. 1838 of 2022

Decided on: 26.08.2022

Constitution of India, 1950- Article 226- Central Civil Services
(Classification, Control and Appeal) Rules, 1965- Petitioner a Mason was
not found fit to be retained in Government service as he furnished fake birth
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certificate and accordingly major penalty of dismissal from service was
proposed by the Disciplinary Authority- Held- petitioner was not convicted on
a criminal charge by any Court of law therefore, procedure as envisaged under
Rule 19 of the CCS (CCA) Rules could not have been adopted for initiating
disciplinary proceedings against the petitioner on the ground of conviction-
Petition allowed- Order in terms whereof the petitioner was dismissed is
quashed and set aside. (Para 9, 10)

This petition coming on for hearing this day, the Court passed the
following:-
JUDGMENT

By way of this writ petition, the petitioner has prayed for
quashing of office order dated 25.03.2022 (Annexure P-9) and for his
reinstatement as Mason on regular basis with all consequential benefits.

2. Brief facts necessary for the adjudication of present petition are
that the petitioner was initially engaged as a Mason in the respondent-
Department on daily wage basis in the year 1988. After prolonged litigation,
his services were ordered to be regularized on completion of ten years service
by this Court in terms of judgment dated 30.07.2010, passed in CWP No.
2584 of 2008, titled as Geeta Ram Vs. State of Himachal Pradesh and others.
Subsequent facts which are not necessary for the adjudication of the present
petition are not being referred to. Vide Memorandum dated 17.03.2022
(Annexure P-7), a show causewas issued to the petitioner that as the
petitioner stood convicted under Section 420 of the Indian Penal Code as per
the inquiry report submitted vide letter dated 16.03.2022 by the Assistant
Engineer -Jitender Thakur, who was the Inquiry Officer on a charge regarding
submission of a fake birth certificate submitted by the petitioner at the time of
his initial appointment in Jal Shakti Vibhag, therefore, the disciplinary
authority proposed to award an appropriate penalty under Rule-19 of The
Central Civil Services (Classification, Control and Appeal) Rules, 1965 taking

into account the gravity of the charges. It was further stated in the
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Memorandum that as on perusal of the inquiry report, the Disciplinary
Authority has provisionally come to the conclusion that the petitioner was not
a fit person to be retained in Government service and the gravity of the charge
warrants the imposition of a major penalty and the Disciplinary Authority
proposed to impose upon the petitioner the penalty of dismissal from service,
therefore, time was granted to the petitioner to show cause as to why the
same be not done.

3. This Memorandum is replied to by the petitioner in terms of
Annexure P-8, in which, while denying the allegations mentioned in the
Memorandum, it was further submitted that one Dinesh Kumar had enmity
with him on account of a land dispute and Dinesh Kumar had lodged a false
complaint against him with the Police. It was mentioned in the reply by the
petitioner that he had not been convicted by any Court of law and that a false
complaint stood filed against him under Section 420 of the Indian Penal Code
by Dinesh Kumar.

4. Thereafter, vide office order dated 25.03.2022 (Annexure P-9),
the petitioner was dismissed from service by the Disciplinary Authority in
exercise of powers so conferred under the CCS(CCA) Rules, 1965 by holding
that as the Disciplinary Authority was not satisfied with the reply that was
filed by the petitioner to the Memorandum, therefore, the Disciplinary
Authority in exercise of power conferred under Rule 12 of the CCS(CCA) Rules
was dismissing the petitioner from service with immediate effect.

5. Feeling aggrieved, the petitioner has approached this Court.

6. Learned counsel for the petitioner has primarily argued that the
impugned office order dated 25.03.2022 (Annexure P-9) is per se void abinitio,
for the reason that invocation of provisions of Rule 19 of the CCS(CCA) Rules
in the facts of the case of the petitioner was not called for and this extremely
important aspect of the matter has not been gone into by the disciplinary

authority while passing the impugned order. Learned counsel has further
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argued that the petitioner was not convicted by any Court of law and as the
impugned order has been passed on the incorrect notion that the petitioner
stood convicted in a criminal case, the petition deserves to be allowed and the
impugned order deserves to be quashed and set aside.

7. Learned Additional Advocate General has fairly stated that there
appears to be merit in the contention of the petitioner, but he submits that as
the impugned order is likely to be set aside on technical grounds, therefore,
the same should not be construed as if a clean chit has been given by this
Court to the petitioner and in case the Court is pleased to allow the writ
petition, then the respondent-Department be given liberty to take appropriate
action against the petitioner as per the CCS (CCA) Rules, 1965, if so advised.
8. I have heard learned counsel for the parties and have also gone
through the documents appended therewith and the record which has been
produced by the learned Additional Advocate General.

9. Rule-19 of the CCS(CCA) Rules, inter alia, provides that
notwithstanding anything contained in Rules 14 to 18 of the CCS(CCA) Rules,
where any penalty is imposed on a Government servant on the ground of
conduct, which has led to his conviction on a criminal charge, the
Disciplinary Authority may consider the circumstances of the case and make
such orders thereon as it deems fit, provided that the Government servant
may be given an opportunity of making representation on the penalty
proposed to be imposed before any order is made in a case under Clause (i),
i.e., the Clause which confers power upon the disciplinary authority to impose
penalty on the basis of conviction on a criminal charge. In the present case, it
is not in dispute that on the basis of a complaint which has been filed against
the petitioner under Section 420 of the Indian Penal Code, till date he has not
been convicted by any Court of law. That being the fact situation, the
proceedings which were initiated against the petitioner by the Disciplinary

Authority by exercising powers conferred under Rule-19 of the CCS(CCA)
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Rules by way of issuance of Memorandum dated 17.03.2022 (Annexure P-7)
were per se bad and the Office Order which was subsequently issued by the
Disciplinary Authority on 25.03.2022 (Annexure P-9), in terms whereof, the
petitioner has been dismissed from service is also per se bad and not
sustainable in the eyes of law. The Court again reiterates that office order
dated 25.03.2022 is bad in law for the reason that it has been passed by the
disciplinary authority without appreciating that as the petitioner was not
convicted on a criminal charge by any Court of law, therefore, the procedure,
as is envisaged under Rule 19 of the CCS (CCA) Rules could not have been
adopted for initiating disciplinary proceedings against the petitioner on the
ground of conviction.

10. Accordingly, in view of what has been held hereinabove, this
petition is allowed. Annexure P-9 dated 25.03.2022, in terms whereof, the
petitioner was dismissed from service, is quashed and set aside.
Consequences to ensue. As far as the prayer made by learned Additional
Advocate General is concerned, all that this Court can observe is this that as
the petition has been allowed on technical ground, the Disciplinary Authority
thus has the right to proceed against the petitioner in accordance with law, if
so advised, but taking into consideration the fact that the petitioner was to
superannuate after five days as from the date when he was dismissed from
service, the Court hopes and expects, as prayed for by learned counsel for the
petitioner, in the peculiar facts of the case that the Disciplinary Authority
shall take a sympathetic view in the matter. This is more so for the reason
that the allegations which have been levelled against the petitioner have not
yet been proved and further as per the petitioner, the allegations were levelled
on account of enmity between him and the complainant. With these
observations, the petition stands disposed of, so also pending miscellaneous

applications, if any.
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BEFORE HON’BLE MR. JUSTICE AJAY MOHAN GOEL, J.

Between:-

SHRI SUBHASH CHAND, SON OF SHRI CHUNI LAL, RESIDENT OF VILLAGE
& POST OFFICE BANURI, TEHSIL PALAMPUR, DISTT. KANGRA (HP).

...PETITIONER
(BY SHRI CHANDRANARAYANA SINGH, ADVOCATE)

AND

1. HIMACHAL ROAD TRANSPORT CORPORATION, THROUGH ITS
MANAGING DIRECTOR, H.P., SHIMLA-171003.

2.  DIVISIONAL MANAGER, HRTC, DHARAMSHALA DIVISION, DISTRICT
KANGRA (HP).

3. REGIONAL MANAGER, HRTC, PALAMPUR, DISTT. KANGRA, HP.

4. SHRI AVTAR SINGH (THE THEN WORKS MANAGER) HAMIRPUR,
THROUGH ITS MANAGING DIRECTOR, HRTC, SHIMLA-171003.

5. SHRI O.P. BHARDWAJ (THE THEN AREA MANAGER) (INQUIRY
OFFICER) HRTC, SHIMLA THROUGH ITS MANAGING DIRECTOR,
HRTC, SHIMLA-171003.

...RESPONDENTS
(SHRI B. N. SHARMA, ADVOCATE, FOR R-1 TO R-3
NONE FOR R-4 & R-5)

CIVIL WRIT PETITION (ORIGINAL APPLICATION)

No.4160 of 2019

Decided on: 12.09.2022

Constitution of India, 1950- Article 226- Central Civil Services
(Classification, Control and Appeal) Rules, 1965- Rule 14- Petitioner was
charge sheeted- On enquiry the petitioner was not found fit to be retained in
service- Held- The Disciplinary Authority after receipt of the inquiry report had



already made an opinion with regard to the punishment which was to be
imposed upon the Government servant and as this vitiated the disciplinary
proceedings, therefore, besides the said Show Cause Notice being bad in law,
all subsequent actions taken by the Authorities, be it the imposition of penalty
or the rejection of appeal against the penalty etc. are non est and void abinitio-
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Petition allowed. (Para 8)

following:-

This petition coming on for hearing this day, the Court passed the

JUDGMENT

By way of this writ petition, the petitioner has primarily prayed

for the following reliefs:-

2.

are that a charge-sheet was served upon the petitioner on 5t August, 1997

“0 Issue a writ in the nature of -certiorari,
mandamus or other appropriate writ or directions quashing
Memo of Charge Sheet dated 5.8.1997 (Annexure P-1).

(1) Issue a writ in the nature of certiorari,
mandamus or other appropriate writ or directions quashing
the order dated 19.1.2001 (Annexure P-3) in toto.

(1) Issue a writ in the nature of -certiorari,
mandamus or other appropriate writ or directions quashing
Office Order dated 25.5.2001 (Annexure P-5) with further
directions to the respondents to reinstate the petitioner in
service with all consequential benefits.

(IV) Issue a writ in the nature of certiorari,
mandamus or other appropriate writ or directions quashing
Office Order dated 24.4.2012 (Annexure P-9) with further
directions to the respondents to reinstate the petitioner in
service with all consequential benefits.

(V) That the respondent department be directed
to reinstate the petitioner back in service and pay all the
due and admissible salary, allowances, increments with
upto date pay revisions, scale with 12% interest within a
time bound period.”

Brief facts necessary for the adjudication of the present petition
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vide Annexure P-1, to show cause as to why disciplinary proceedings be not
conducted against him on the basis of Article of Charges of misconduct
appended with the said charge-sheet. The petitioner submitted his response
thereto, but as the Disciplinary Authority was not satisfied with the same, and
accordingly disciplinary inquiry was ordered and Inquiry Officer was
appointed. Record demonstrates that after the Inquiry Officer forwarded his
report to the Disciplinary Authority, the same was forwarded to the petitioner
in terms of Annexure P-3, which reads as under:-
“SHOW CAUSE NOTICE

Whereas Shri Subhash Chand-I driver was charge-
sheetedUR 14 of the CCS (CC & A) Rules, 1965 vide
Memorandum No. HRTC/BJN/EStt/PF-1369/4232 dated
5.8.97 by the Regional Manager, HRTC, Baijnath.

And whereas an Enquiry Officer was appointed to
enquire into the charges levelled against the said Shri
Subhash Chand-I driver. The Enquiry Officer, has
submitted his enquiry report dated 15.4.2000 (Copy of the
enquiry report is enclosed). Now, on careful consideration of
the whole case (i.e. enquiry report and other record) related
to the case, the undersigned agrees with the findings of the
Enquiring  authority.  Therefore,  undersigned  has
provisionally come to the conclusion that Shri Subhash
Chand-I driver is not a fit person to retain in the Himachal
Road Transport Corporation services. Therefore, the penalty
of removal from service proposed against him.

Shri Subhash Chand-I driver is hereby given an
opportunity of making representation the penalty proposed
but only on the basis of evidences adduced during the
enquiry. The representation which he may wish to make on
the penalty proposed, if any, would be made in writing and
submitted, to as to reach the undersigned not later than 15
days from the receipt of this memorandum by Shri Subhash
Chand-I driver, HRTC, Palampur.

The receipt of this show cause notice should be
acknowledged.”
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3. The petitioner submitted his response to the Show-Cause Notice,
however, in terms of Annexure P-5, the services of the petitioner were
terminated by the Disciplinary Authority by imposing penalty of removal from
service upon the petitioner. The appeal filed by the petitioner met with the
same fate in terms of office order dated 26t September, 2001 (Annexure P-7).
Petitioner filed CWP-T No. 9098 of 2008, which was disposed of by this Court
vide order dated 08.03.2011 by quashing office order dated 26.09.2001 and
directing the Appellate Authority to decide the appeal of the petitioner by
passing a speaking order. In compliance to this order, the Appellate Authority
again passed order dated 24th April, 2012, maintaining the punishment
imposed the petitioner. It is in this background that the writ petition stood
filed by the petitioner before this Court.

4. Learned counsel for the petitioner has argued that the
proceedings which were undertaken against the petitioner are not sustainable
in the eyes of law, for the reason that whereas the premise of the allegations of
the employer against the petitioner was that on the fateful day, he was under
the influence of liquor and had parked his vehicle in the mid of the road,
thereby breaching the traffic rules and that he had also misbehaved with
certain persons, yet the petitioner was not subjected to any medical test, from
which it could have been ascertained whether the petitioner was under the
influence of liquor or not. Learned counsel for the petitioner has also argued
that otherwise also, the proceedings which were undertaken by the
respondents against the petitioner were vitiated, as the provisions of Rule-15
of the CCS (CCA) Rules were violated by the disciplinary authority at the stage
when the inquiry report was forwarded to the petitioner, as said authority had
already made up its mind as to what punishment should be imposed upon the
petitioner, without even hearing him. Accordingly, as per him, the proceedings

which took place thereafter are also bad in law and are liable to be quashed
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and set aside. Learned counsel further argued that taking into consideration
the fact that the petitioner is now more than 70 years of age, therefore also,
this writ petition be allowed in terms of the prayers made in the petition and
justice be done to the petitioner.

S. The petition is opposed by the respondent-Corporation, inter alia,
on the ground that the disciplinary proceedings were conducted against the
petitioner by meticulously following the provisions of the CCS (CCA) Rules.
The petitioner was duly associated with the entire proceedings. He was given
due opportunity to defend himself. Further, the allegations which were levelled
against the petitioner were correct and as the petitioner ran away from the
spot and was located after 3-4 days as from the date of incident, therefore, it
was not possible for the respondents to have had conducted his medical test.
Accordingly, it has been prayed that as the present petition is meritless,
therefore, the same be dismissed.

6. I have heard learned counsel for the parties and have also gone
through the pleadings as well as the documents appended therewith and also
the record which has been produced by learned counsel for the respondent-
Corporation.

7. A perusal of the record demonstrates that the inquiry report was
submitted by the Inquiry Officer Shri O.P. Bhardwaj on 15.04.2000 to the
Disciplinary Authority with his findings. It is relevant to take not of the fact
that the provisions of Rules15 of the CCS (CCA) Rules underwent a change as
from the date when the disciplinary proceedings stood initiated as compared
to date when notice in terms of Rule-15 of the CCS (CCA) Rules was issued by
the Disciplinary Authority to the employee after receipt of the inquiry report.
More particularly, earlier the Rule position with regard to action on the inquiry
report was to the effect that where the Disciplinary Authority itself was not the
Inquiring Authority and after holding of the inquiry, the report stood
submitted to the Disciplinary Authority, then a copy of the report of the
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Inquiring Authority was to be forwarded to the delinquent official by the
Disciplinary Authority, calling upon the delinquent official to submit, if he so
desired, his written representation or submission to the Disciplinary Authority
within 15 days, irrespective of whether the report was favourable or not to the
delinquent official. After sub-rules (1-A), (1-B) and (2) of Rule-15 of the CCS
(CCA) Rules were substituted by Sub-rules (2) and (2-A) by Government
notification published in the Gazette of India on 2nd September, 2000, the Rule
position was that after receipt of the inquiry report by the Disciplinary
Authority, where the Disciplinary Authority itself was not the Inquiring
Authority, a copy of the said report together with its own tentative reasons
disagreement, if any, with the inquiry report were to be forwarded by the
Disciplinary Authority to the Government servant calling upon the
Government servant to submit, if he so desired, his written representation or
submission to the Disciplinary Authority within fifteen days.

8. Thus, neither Rule-15(1-A), as it stood before amendment nor
Rule 15(2), as it stood after amendment, confered any power upon the
Disciplinary Authority that at the stage of forwarding a copy of the inquiry
report to the Government servant and seeking his response thereto, the
Disciplinary Authority either could have had applied its mind on the inquiry
report and come to a tentative conclusion as to what punishment was to be
imposed upon the Government servant or in the notice forwarding a copy of
the inquiry report, any tentative reasoning was to be given by the Disciplinary
Authority with regard to what the said Authority intended to do, on the basis
of the inquiry report.Yet, a perusal of Annexure P-3, dated 19.01.2001,
relevant contents whereof have already been quoted hereinabove,
demonstrates that this Show Cause Notice, which was issued by the
Disciplinary Authority, was violative of the provisions of Rules 15(1-A) or 15(2),
as the case may be, of the CCS (CCA) Rules. As the amendment which was

incorporated in Rule-15 does not materially affects the out come of this writ
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petition, therefore, this Court is not dwelling on the issue as to whether the
proceedings which were initiated in the year 1997 were to be governed by the
un-amended CCS (CCA) Rules or the amended CCS (CCA) Rules. Be that as it
may, as mentioned hereinabove, the Disciplinary Authority after receipt of the
inquiry report had already made an opinion with regard to the punishment
which was to be imposed upon the Government servant and as this vitiated
the disciplinary proceedings, therefore, besides the said Show Cause Notice
being bad in law, all subsequent actions taken by the Authorities, be it the
imposition of penalty or the rejection of appeal against the penalty etc. are non
est and void abinitio.

9. At this stage, this Court would like to dwell upon the judgment of
the Hon’ble Supreme Court in Himachal Pradesh State Electricity Board
Limited Vs. Mahesh Dhiya (2017) 1 Supreme Court Cases 768. In the said case
also, the Disciplinary Authority, at the time of forwarding inquiry report to the
delinquent officer, had already made up its mind with regard to the award of
punishment upon the delinquent officer. This act of the Disciplinary Authority
was held to be bad by both the learned Single Judge as well as the Hon’ble
Division Bench of this Court and when the matter went to the Hon’ble
Supreme Court, the same was decided by the Hon’ble Supreme Court as
under:-

“31. Both the learned Single Judge and the
Division Bench have heavily relied on the fact that before
forwarding the copy of the report by letter dated
02.04.2008 the Disciplinary Authority-cum-Whole Time
Members have already formed an opinion on 25.02.2008
to punish the writ petitioner with major penalty which is
a clear violation of principle of natural justice. We are of
the view that before making opinion with regard to
punishment which is to be imposed on a delinquent, the
delinquent has to be given an opportunity to submit the
representation/reply on the inquiry report which finds a
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charge proved against the delinquent. The opinion
formed by the Disciplinary Authority-cum-Whole Time
Members on 25.02.2008 was formed without there being
benefit of comments of the writ petitioner on the inquiry
report. The writ petitioner in his representation to the
inquiry report is entitled to point out any defect in the
procedure, a defect of substantial nature in appreciation
of evidence, any misleading of evidence both oral or
documentary. In his representation any inputs and
explanation given by the delinquent are also entitled to
be considered by the Disciplinary Authority before it
embarks with further proceedings as per statutory rules.
We are, thus, of the view that there was violation of
principle of natural justice at the level of Disciplinary
Authority when opinion was formed to punish the writ
petitioner with dismissal without forwarding the inquiry
report to the delinquent and before obtaining his
comments on the inquiry report. We are, thus, of the view
that the order of the High Court setting aside the
punishment order as well as the Appellate order has to
be maintained.”

Therefore, the pronouncement of law, as has been made by the Hon’ble
Supreme Court makes it amply clear that forming of an opinion to punish a
delinquent employee by the Disciplinary Authority at the stage of forwarding
the inquiry report, amounts to violation the principles of natural justice.

10. Hence, in view of the above discussions, this writ petition is
allowed and Show Cause Notice dated 19.01.2001 (Annexure P-3) as
alsosubsequent orders dated 25.05.2001 (Annexure P-5) and 24.04.2012
(Annexure P-9) are ordered to be quashed and set aside.

11. It is duty of this Court to point out at this stage that the Hon’ble
Supreme Court in Mahesh Dhiya’s case (supra), while upholding the judgment
of learned Single Judge as well as Hon’ble Division Bench of this Court though

held that forming of an opinion to punish a delinquent employee by the
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Disciplinary Authority at the stage of forwarding the inquiry report, amounts
to violation the principles of natural justice, however, the Hon’ble Supreme
Court further held that the High Court while quashing the punishment order
as well as appellate order ought to have permitted the disciplinary authority to
have proceeded with the inquiry from the stage in which fault was noticed, i.e.,
the stage under Rule 15 of the CCS (CCA) Rules, 1965.

12. At this stage, Mr. C.N. Singh, learned counsel for the petitioner
while referring to a subsequent judgment of the Hon’ble Supreme Court in
Allahabad Bank and others Vs. Krishna Narayan Tewari (2017) 2 Supreme
Court Cases 308, has submitted that in this case, after holding the
disciplinary proceedings which were initiated by the employer to be bad in law,
the High Court did not remand the matter back for inquiry from the stage the
same was vitiated. Hon’ble Supreme Court while upholding the judgment of
the High Court held as under:-

“8. There is no quarrel with the proposition that
in cases where the High Court finds the enquiry to be
deficient either procedurally or otherwise the proper
course always is to remand the matter back to the
concerned authority to redo the same afresh. That course
could have been followed even in the present case. The
matter could be remanded back to the Disciplinary
Authority or to the Enquiry Officer for a proper enquiry
and a fresh report and order. But that course may not
have been the only course open in a given situation. There
may be situations where because of a long time lag or
such other supervening circumstances the writ court
considers it unfair, harsh or otherwise unnecessary to
direct a fresh enquiry or fresh order by the competent
authority. That is precisely what the High Court has done
in the case at hand.

9. The High Court has taken note of the fact
that the respondent had been placed under suspension in
the year 2004 and dismissed in the year 2005. The
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dismissal order was challenged in the High Court in the
year 2006 but the writ petition remained pending in the
High Court for nearly seven years till 2013. During the
intervening period the respondent superannuated on 30th
November, 2011. Not only that he had suffered a heart
attack and a stroke that has rendered him physically
disabled and confined to bed. The respondent may by
now have turned 65 years of age. Any remand either to
the Enquiry Officer for a fresh enquiry or to the
Disciplinary Authority for a fresh order or even to the
Appellate Authority would thus be very harsh and would
practically deny to the respondent any relief whatsoever.
Superadded to all this is the fact that the High Court has
found, that there was no allegation nor any evidence to
show the extent of loss, if any, suffered by the bank on
account of the alleged misconduct of the respondent. The
discretion vested in the High Court in not remanding the
matter back was, therefore, properly exercised.

10. The next question is whether the
respondent would be entitled to claim arrears of salary as
part of service/retiral benefits in full or part. The High
Court has been rather ambivalent in that regard. We say
so because while the High Court has directed release of
service/retiral benefits, it is not clear whether the same
would include salary for the period between the date of
removal and the date of superannuation. Taking a liberal
view of the matter, we assume that the High Court’s
direction for release of service benefits would include the
release of his salaries also for the period mentioned
above. We are, however, of the opinion that while
proceedings need not be remanded for a fresh start from
the beginning, grant of full salary for the period between
the date of dismissal and the date of superannuation
would not also be justified.”

13. Learned counsel for the petitioner has submitted that the fact

situation of the present case is squarely covered by the observations of the
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Hon’ble Supreme Court and herein also, as incident in the present case
happened a long time back and there are circumstances to the effect that the
petitioner has attained the age of superannuation long time back and now he
is almost 73 years old, it will be in the interest of justice in case the
proceedings are put to a quietus rather than giving an opportunity to the
respondents to re-open the matter. The Court is of the considered view that
there is merit in the submission of learned counsel for the petitioner.As in the
present case, the proceeding were initiated as far back as in the year 1997, the
punishment was imposed upon the petitioner as far back as in the year 2001
and his initial appeal was dismissed firstly as far back as in the year 2001 and
further there is no dispute that the petitioner has also crossed the age of
superannuation and now he is more than 73 years of age, this Court is of the
considered view that the ends of justice would be met in case the disciplinary
proceedings are put to a quietus, with further direction to the respondents
that as the disciplinary proceedings which were initiated against the petitioner
have been set at naught by this Court, all consequential benefits, including
monetary benefits be conferred upon the petitioner. Ordered accordingly.The
respondents are directed to confer all consequential benefits, including
monetary benefits upon the petitioner. Petition stands disposed of in above

terms, so also pending miscellaneous applications, if any.

BEFORE HON’BL R. JUSTI YM ;\ L,J.
Between:-

1. ASHWANI KUMAR (AGED 26 YEARS), SON OF SHYAM CHAND, R/O
VPO MOHAL, TEHSIL BHUNTER, DISTRICT KULLU, H.P.

2. ANIL KUMAR, AGE 34 YEARS, SON OF SH. HANS RAJ, R/O VILLAGE
SEHAL, P.O. PAIRI, TEHSIL BALH, DISTRICT MANDI, H.P.

3. ABHISHEK THAKUR, AGE 26 YEARS, SON OF SH. VIJAY PAL, R/O
VPO TALWARA, TEHSIL GHUMARWIN, DISTRICT BILASPUR, H.P.
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ROHIT DHIMAN, AGE 23 YEARS, SON OF SH. ARUN KUMAR, R/ O
VPO SPAIL, TEHSIL JAWALI, DISTRICT KANGRA, H.P.

TILAK RAJ, AGE 35 YEARS, SON OF BALDEV SINGH, R/O VILLAGE
GLASSAN, P.O. MATHI, TEHSIL KARSOG, DISTRICT MANDI, H.P.

NIRMAL SINGH, AGE 30 YEAR, SON OF SH. DOLE RAM, R/O VPO
SHIKARI, TEHSIL THUNAG, DISTRICT MANDI, H.P.

BHIM SEN, AGE 35 YEARS, SON OF SH. DOLA RAM, R/O VILLAGE
BAGAN, P.O. MANGLOR, TEHSIL BANJAR, DISTRICT KULLU, H.P.

RAJ KUMAR, AGE 34 YEARS, SON OF SH. RATTAN LAL, R/O VILLAGE
GLASSAIN, P.O. DABLA, TEHSIL GHUMARWIN, DISTRICT BILASPUR,
H.P.

NEERAJ KUMAR, AGE 35 YEARS, SON OF SH. DHIAN SINGH, R/O
VILLAGE THANA, TEHSIL BARSAR, DISTRICT HAMIRPUR, H.P.

CHAMAN LAL, AGE 40 YEARS, SON OF SH. DHARAM CHAND, R/O
VILLAGE THALEHAR, P.O. MARATHU, TEHSIL SADAR, DISTRICT
MANDI, H.P.

DEVENDER SINGH, AGE 32 YEARS, SON OF SH. DHARAM SINGH,
R/O VILLAGE SEHAL, P.O. PAIRI, TEHSIL BALH, DISTRICT MANDI,
H.P.

HEMANT KUMAR, AGE 29 YEARS, SON OF SH. NARESH KUMAR, R/O
VILLAGE LEHTHACH, P.O. SHIKARI, TEHSIL THUNAG, DISTRICT
MANDI, H.P.

SANJAY KUMAR, AGE 28 YEARS, SON OF SH. PREM CHAND, R/O
VILLAGE JULAH, P.O. DEVDHAR, TEHSIL CHACHYOT, DISTRICT
MANDI, H.P.

HARISH KUMAR, AGE 31 YEARS, S/O SH. SUNDER SINGH, R/O
VILLAGE SOYRA, P.O. AND TEHSIL BELH, DISTRICT MANDI, H.P.
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YASHWANT SINGH, AGE 39 YEARS, SON OF SH. PAUSU RAM,
JHAMACH, P.O. THANA SHIVA, TEHSIL THUNAG, DISTRICT MANDI,
HP.

MANGLA NAND, AGE 33 YEARS, SON OF SH. BRIJ LAL, VILLAGE
AVERI, P.O. MAGLI, TEHSIL NIRMAND, DISTRICT KULLU, H.P.

BHARAT KUMAR, AGE 28 YEARS, SON OF SH. BHADAR, VPO
JUGAHAN, TEHSIL SUNDER NAGAR, DISTRICT MANDI, H.P.

KUSHAL SINGH, AGE 30 YEARS, SON OF SH. HARDEV SINGH,
RESIDENT OF VILLAGE SUNAS, POST OFFICE BAGSHAID, TEHSIL
THUNAG, DISTRICT MANDI, H.P.

AJAY KUMAR SHARMA, AGE 33 YEARS, SON OF SH. PARAS RAM,
RESIDENT OF VILLAGE KUNNA, POST OFFICE BALERA, TEHSIL
DALHOUSIE, DISTRICT CHAMBA, H.P.

ANKIT SHARMA, AGE 22 YEARS, SON OF DHARMENDER SHARMA,
RESIDENT OF VILLAGE AND POST OFFICE SURLA, TEHSIL NAHAN,

DISTRICT SIRMOUR, H.P.
...PETITIONERS

(BY SHRI TARA SINGH CHAUHAN, ADVOCATE)

AND

STATE OF HIMACHAL PRADESH THROUGH ADDITIONAL CHIEF
SECRETARY, JAL SHAKTI VIBHAG, TO THE GOVERNMENT OF
HIMACHAL PRADESH, SHIMLA.

ENGINEER IN CHIEF, JAL SHAKTI BHAWAN, TUTI KANDI, SHIMLA,
H.P.

CHAIRMAN-CUM-EXECUTIVE ENGINEER, JAL SHAKTI DIVISION

BAGGI, DISTRICT MANDI, H.P.
....RESPONDENTS
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(M/S DINESH THAKUR & SANJEEV SOOD, ADDITIONAL ADVOCATES, WITH
MR. AMIT DHUMAL, DEPUTY ADVOCATE GENERAL)

CIVIL WRIT PETITION

No. 8356 of 2021

Decided on: 01.09.2022

Constitution of India, 1950- Article 226- Post of drivers on contract basis in

Jal Shakti Vibhag- Department cancelled the selection process being not in

terms of Recruitment and Promotion Rules- Petitioners successfully

participated in the recruitment process but not issued with appointment

letter- Held- For the fault of the respondents, the petitioners who successfully

completed the recruitment process cannot be made to suffer- Petition allowed

with the direction to the respondents to offer appointment to successfully
selected petitioners as Drivers on contract basis. (Para 4, 5)

This petition coming on for hearing this day, the Court passed the

following:-
JUDGMENT
Heard.
2. With the consent of the parties, the petition is being disposed of
as under:-

The case of the petitioners is that respondent No. 1 invited
applications from eligible candidates for the posts of Drivers on contract basis
in terms of Annexure P-1. The Advertisement pertained to Jal Shakti Vibhag
and total number of posts advertised in different categories were 44. The
petitioners being eligible, applied for the posts in issue and participated in the
process of recruitment. The petitioners, in terms of communication Annexure
P-2, which relates to one of the petitioners, were invited to appear for the
driving test and thereafter, in terms of Annexure P-3, they were declared

selected for appointment against the posts of Drivers. Their grievance is that
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despite the fact that Annexure P-3 was issued on 15t July, 2021, till date the
appointment letters have not been issued to them. A representation was also
made by the petitioners, which was followed by filing CWP No. 6497 of 2021
before this Court, which writ petition was disposed by the Hon’ble Division
Bench of this Court by calling upon the petitioners to submit a comprehensive
representation, with further direction to the respondents to take a decision
thereupon within a time bound period. In response thereto, vide Annexure P-
8, the respondentsrejected the representation of the petitioners on the ground
that as the selection process undertaken for recruitment to the posts of
Drivers on contract basis was not in terms of the prevailing Recruitment and
Promotion Rules,therefore, the process has been cancelled as per law. It is in
this background that the petitioners have filed this writ petition praying for
quashing of Annexure P-8 and further for issuance of a direction to the
respondents to issue appointment letters to the petitioners pursuant to
Annexure P-3.

3. The petition has been opposed by the respondents on the ground
that the recruitment process was initiated for filling up 44 posts of Drivers on
contract basis by respondent No. 3 in the year 2021, but by erroneously
applying the Recruitment and Promotion Rules of 2010 instead of 2017 Rules,
which came into force w.e.f. 03.11.2017. On these basis, the respondents
submitted that though it is not in dispute that the petitioners successfully
participated in the process of recruitment, however, as the recruitment was
held under the Rules which were no more inforce, the process has been
cancelled.

4. Having heard the respective contentions of the parties and
having carefully gone through the pleadings as well as the documents on
record, this Court is of the considered view that mistake, if any, in the course
of applying relevant Recruitment and Promotion Rules in assessing the

eligibility of the candidates in terms of Annexure P-1 is that of the
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respondents. For this fault of the respondents, the petitioners who
successfully completed the recruitment process cannot be made to suffer.
Incidentally, the Court standsinformed and it has not been denied by the
State that one person, who also participated in the process of recruitment,
similar to the one to which the petitioners were subjected, was offered
appointment, though on daily wage basis. As already observed by this Court
hereinabove, mistake committed, if any, in the course of applying the relevant
Recruitment and Promotion Rules for the purpose of recruitment was at the
end of the respondents. For this mistake of their’s, the petitioners cannot be
made to suffer. The petitioners bonafidely participated in the process which
was undertaken by the respondents and here it is not a case where either
immediately after issuance of the Advertisement or in the course of process of
recruitment, the process was rescinded on the ground that the same stood
initiated under the wrong Rules. On the contrary, the process was not only
taken to its logical conclusion, but even the names of successful candidates
were notified and the only thing that was required to be done, was the
issuance of appointment letters to the successful candidates like the
petitioners. In the course of arguments, it has not been argued on behalf of
the respondent-State that in terms of the subsequent Rules which have come
into force, the petitioners were otherwise not eligible for being appointed as
Drivers. The Court is making this observation for the reason that this
argument was not made in the Court. In view of the above discussions, this
Court is of the considered opinion that denial of appointment letters to the
petitioners after they were successful in the recruitment process undertaken
by the respondent-Department for appointment against the posts of Drivers
on contract basis is not sustainable in law.As the process was undertaken by
the respondent-Department being fully conscious of the fact that the same
was being undertaken in terms of 2010 Rules, though 2017 Rules had already

come into force, therefore, the only inference which the Court can draw is that
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same was a conscious decision taken by the Department and offer of
appointment to successful candidates like the petitioners now cannot be
allowed to be denied on the pretext that the process was held by mistake
under the old Rules.

S. Accordingly, this petition succeeds. Annexure P-8, dated
30.11.2021 is quashed and set aside and respondents are directed to offer
appointment to the successfully selected petitioners as Drivers on contract
basis, forthwith and not later than 30 days from today, with all consequential
benefits. Petition stands disposed of, so also pending miscellaneous

applications, if any.

IEEEEEEEEEEEEEESR
?

BEFORE HON

i.E..M.é..:J-.l;-...I.C...S.A.Iﬁ-.D....P...I_i.Eﬁ..,.:]-:..................
Between:

ALAM CHAND S/O SH. RAGHUBIR SINGH, R/O

VILLAGE KUTAHCHI, P.O GOHAR, TEHSIL

CHACHYOT, DISTRICT MANDI, H.P.

....PETITIONER
(BY MR. MOHAR SINGH ADVOCATE)
AND
CHAMAN LAL S/O SH.SHIV RAM, R/O VILLAGE
AND PO MOVISERI, TEHSIL CHACHYOT, DISTRICT
MANDI, H.P.
....RESPONDENT

(BY MR. SANDEEP SHARMA, ADVOCATE)

CRIMINAL REVISION

No. 183 of 2021

Decided on: 15.06.2022

Code of Criminal Procedure, 1973- Sections 397 & 401- Negotiable
Instruments Act, 1881- Section 138- Revision against conviction upheld by
Ld. Additional Sessions Judge- Accused has not disputed his signatures on
the cheque- Held- Once signature on the cheque are not disputed and accused
has not been able to prove that cheque under signature either was stolen by
the complainant or was misused, complainant being holder of the cheque is
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entitled to benefit of presumption as available under Sections 118 and 139 of
the Act- No error of law as well as of facts committed by the Courts below-
Revision dismissed. (Para 10, 14)

Cases referred:

Krishnan and another Vs. Krishnaveni and another, (1997) 4 SCC 241;

M/s Laxmi Dyechem V. State of Gujarat, 2013(1) RCR(Criminal);

State of Kerala Vs. Puttumana Illath Jathavedan Namboodiri” (1999) 2 SCC
452;

This petition coming on for orders this day, the Court passed the
following:
ORDER

Instant Criminal Revision petition filed under Section 397 read
with Section 401 of the Code of Criminal Procedure, lays challenge to
judgment dated 28.2.2020, passed by learned Additional Sessions Judge-I,
Mandi, District Mandi, H.P., in Criminal Appeal No.208 of 2017, affirming the
judgment of conviction and order of sentence dated 31.01.2017/4.2.2017,
passed by learned Judicial Magistrate 1st Class, Chachiot at Gohar, District
Mandi, H.P. in criminal case No.197-1/2014/120-1I1/2014, whereby learned
trial Court while holding petitioner-accused guilty of having committed an
offence punishable under Section 138 of the Negotiable Instruments Act,
convicted and sentenced him to undergo simple imprisonment for a period of
three months and pay compensation to the tune of "4,80,000/- to the
complainant.

2. Precisely, the facts of the case as emerge from the record are that
respondent/complainant (for short ‘complainant’) filed a complaint under
Section 138 of the Negotiable Instruments Act (for short ‘Act’) in the
competent court of law, alleging therein that accused with a view to discharge
his legal liability issued a cheque bearing No0.456713 (Ex. CW1/B) dated
13.06.2014, amounting to "4,00,000/- in his favour drawn at Punjab National
Bank Chail-Chowk Branch, District Mandi, H.P. However, fact remains that
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aforesaid cheque on its presentation was dishonoured on account of
insufficient funds in the account of the accused, as is evident from return
memo Ex. CW1/D, dated 20.8.2014. Though, complainant served accused
with legal notice (Ex.CW1/F), calling upon him to make the payment good
within the stipulated time, but same was not received by the accused and as
such, same was returned to the complainant as undelivered Ex.CW1/G and
Ex.CW1/H.

3. Complainant with a view to prove his case examined himself as
CW-1 as well as another person namely, Gurdev Singh, whereas though
opportunity was given to the accused to lead evidence, but he failed to avail
the same. Accused in his statement recorded under Section 313 Cr.P.C.
denied the case of the complainant in toto and claimed himself to be innocent.
4. Learned trial Court on the basis of the evidence adduced on
record by the respective parties, held accused guilty of having committed the
offence punishable under Section 138 of the Act, and accordingly convicted
and sentenced him as per the description given hereinabove.

S. Being aggrieved and dissatisfied with the aforesaid judgment of
conviction and order of sentence recorded by learned trial court, present
petitioner-accused preferred an appeal in the Court of learned Additional
Sessions Judge-I, Mandi, District Mandi, H.P., which also came to be
dismissed vide judgment dated 28.02.2020, as a consequence of which,
judgment of conviction and order of sentence recorded by learned trial Court
came to be upheld. In the aforesaid background, petitioner has approached
this Court in the instant proceedings, praying therein for his acquittal after
quashing and setting aside the impugned judgments and order passed by
learned Courts below.

6. Vide order dated 24.08.2021, this Court suspended the
substantive sentence imposed by the court below subject to petitioner-accused

depositing 50% of the compensation amount awarded by court below, but fact
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remains that despite repeated opportunities, no amount ever came to be
deposited in the Registry of this Court. On 18.05.2022, this Court while
allowing the application bearing Cr.MP No.2256 of 2021, having been filed by
the petitioner-accused, seeking therein extension of time to comply with order
dated 24.08.2021 extended time till today, but made it clear that in case
amount is not deposited on or before the next date of hearing, interim
protection granted by this Court vide order dated 24.08.2021 shall come to an
end.

7. Today, during the proceedings of the case, learned counsel
representing the petitioner-accused states that despite repeated
communications, petitioner-accused is not coming forward to impart
instructions and as such, this Court may proceed to decide the petition on its
own merit.

8. Having heard learned counsel representing the parties and
perused the grounds taken in the petition vis-a-vis reasoning assigned by the
learned courts below while holding petitioner-accused guilty of having
committed an offence punishable under Section 138 of the Act, this Court sees
no force in the submission of learned counsel for the petitioner that judgment
of conviction and order of sentence passed by learned court below is not based
upon the proper appreciation of evidence as well as law, rather evidence led on
record by the complainant clearly reveals that he has successfully proved on
record that petitioner-accused with a view to discharge his lawful liability
issued cheque Ex.CW1/B, amounting to "4,00,000/- in his favour, but same
was dishonoured on account of insufficient funds in the account of the
accused, as is evident from return memo Ex.CW1/D. Though, accused in his
statement recorded under Section 313 Cr.P.C claimed that he did not issue
any cheque, but he nowhere disputed his signature on the cheque. Needless to
say, there is presumption in favour of the holder of the cheque that same is

issued in favour of the bearer for discharge of lawful liability. Sections 118 and
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139 of the Act, raises presumption in favour of the holder of the cheque. No
doubt, aforesaid presumption is rebuttable, but for that purpose, accused is
required to raise probable defence.

9. Interestingly, in the case at hand, though accused claimed that
at no point of time he issued cheque, but failed to explain that in case cheque
was not issued by him how it came in the hands of the complainant. There is
nothing on record that report, if any, qua loss/misplacement of cheque book
of accused ever came to be lodged with the police. Similarly, there is no
mention that cheque book of accused was stolen by the complainant.

10. Leaving everything aside, accused has nowhere disputed his
signature on the cheque, meaning thereby he had issued signed cheque in
favour of the complainant, especially when accused has not been able to
dispute his liability to pay sum of °4,00,000/- to the complainant.
Interestingly, accused in the case at hand though attempted to carve out a
case that complainant had no capacity to advance loan to the tune of
"4,00,000/-, but he was unable to substantiate his aforesaid plea. No doubt,
in the case at hand record reveals that complainant was unable to produce on
record income tax return showing withdrawal of "4,00,000/- , if any, by him
from the bank for further paying the same to the accused, but he categorically
stated that amount advanced by him to the accused was uncounted cash
amount and was not shown in the income tax return. Mere fact that
complainant failed to produce the income tax return or other documents
showing that he had sufficient means to advance loan is not sufficient to rebut
the presumption attached to the cheque. Once signature on the cheque are
not disputed and accused has not been able to prove that cheque under
signature either was stolen by the complainant or was misused,complainant
being holder of the cheque is entitled to benefit of presumption as available

under Sections 118 and 139 of the Act.



59

11. Since, issuance of cheque as well as signature thereupon has
been not denied by the accused, there is presumption in favour of the holder
of the cheque, as provided under Section 118 and 139 of the Act that cheque
in question was issued in favour of complainant by accused for discharge of
his lawful liability. No doubt, aforesaid presumption is rebuttable and can be
rebutted by the accused by raising probable defence. Probable defence can be
raised either by leading positive evidence or by referring to the
documents/evidence led on record by the complainant.

12. The Hon’ble Apex Court in M/s Laxmi Dyechem V. State of
Gujarat, 2013(1) RCR(Criminal), has categorically held that if the accused is
able to establish a probable defence which creates doubt about the existence
of a legally enforceable debt or liability, the prosecution can fail. To raise
probable defence, accused can rely on the materials submitted by the
complainant. Needless to say, if the accused/drawer of the cheque in question
neither raises a probable defence nor able to contest existence of a legally
enforceable debt or liability, statutory presumption under Section 139 of the
Negotiable Instruments Act, regarding commission of the offence comes into
play. It would be profitable to reproduce relevant paras No.23 to 25 of the

judgment herein:-

2. “23. Further, a three judge Bench of this Court in
the matter of Rangappa vs. Sri Mohan [3] held that
Section 139 is an example of a reverse onus clause
that has been included in furtherance of the
legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act
specifies the strong criminal remedy in relation to
the dishonour of the cheques, the rebuttable
presumption under Section 139 is a device to prevent
undue delay in the course of litigation. The Court
however, further observed that it must be
remembered that the offence made punishable by
Section 138can be better described as a regulatory
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offence since the bouncing of a cheque is largely in
the nature of a civil wrong whose money is usually
confined to the private parties involved in
commercial transactions. In such a scenario, the
test of proportionality should guide the construction
and interpretation of reverse onus clauses and the
defendant accused cannot be expected to discharge
an unduly high standard of proof”’. The Court
further observed that it is a settled position that
when an accused has to rebut the presumption
under Section 139, the standard of proof for doing
so is all preponderance of probabilities.

24. Therefore, if the accused is able to establish a
probable defence which creates doubt about the
existence of a legally enforceable debt or liability,
the prosecution can fail. The accused can rely on the
materials submitted by the complainant in order to
raise such a defence and it is inconceivable that in
some cases the accused may not need to adduce the
evidence of his/her own. If however, the
accused/drawer of a cheque in question neither
raises a probable defence nor able to contest
existence of a legally enforceable debt or liability,
obviously statutory presumption under Section
139 of the NI Act regarding commission of the
offence comes into play if the same is not rebutted
with regard to the materials submitted by the
complainant.

25. It is no doubt true that the dishonour of
cheques in order to qualify for prosecution
under Section 138 of the NI Act precedes a statutory
notice where the drawer is called upon by allowing
him to avail the opportunity to arrange the payment
of the amount covered by the cheque and it is only
when the drawer despite the receipt of such a notice
and despite the opportunity to make the payment
within the time stipulated under the statute does
not pay the amount, that the said default would be
considered a dishonour constituting an offence,
hence punishable. But even in such cases, the
question whether or not there was lawfully
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recoverable debt or liability for discharge whereof
the cheque was issued, would be a matter that the
trial court will have to examine having regard to the
evidence adduced before it keeping in view the
statutory presumption that wunless rebutted, the
cheque is presumed to have been issued for a valid
consideration. In view of this the responsibility of
the trial judge while issuing summons to conduct the
trial in matters where there has been instruction to
stop payment despite sufficiency of funds and
whether the same would be a sufficient ground to
proceed in the matter, would be extremely heavy.
13. Having carefully scanned the entire evidence available on record,
this Court is convinced and satisfied that complainant has successfully proved
on record by leading cogent and convincing evidence that cheque in question
Ex.CW1/B was issued by accused in his favour. Return memo Ex.CW1/D,
dated 20.8.2014 clearly reveals that cheque was dishonoured on account of
insufficient funds in the account of the accused. He also proved that notice
Ex.CW1/F was issued on 22.08.2014, whereby the demand was made to
refund "4,00,000/-The notice was issued by way of post and postal receipt is
Ex.CW1/F. On the other hand, accused despite opportunity failed to produce
any positive evidence to rebut the evidence available in favour of the
complainant that cheque signed by the accused was issued in his favour by
the accused for discharge of his liability. Though, in the case at hand accused
disputed the service of notice but record reveals that notices were issued on
both the addresses of the accused and postman concerned had visited time
and again to find out him. As a matter of the fact the accused is a Govt.
employee and the notice was also sent on his address of employment but the
endorsements on the letters clearly proves that the accused intentionally
avoided the service of notice. It is not the requirement of law to state in the

complaint that the notice was served on a particular date as notice is deemed

to have been served with the addressee or he is deemed to have the knowledge
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of the notice unless and until contrary is proved at the stage of evidence.
Hence, it cannot be concluded that courts below have committed any illegality
and infirmity while holding accused guilty of having committed offence
punishable under Section 138 of the Act. Moreover, this Court has a very
limited jurisdiction under Section 397 of the Cr.PC, to re-appreciate the
evidence, especially, in view of the concurrent findings of fact and law
recorded by the courts below. In this regard, reliance is placed upon the
judgment passed by Hon’ble Apex Court in case “State of Kerala Vs.
Puttumana Illath Jathavedan Namboodiri” (1999) 2 Supreme Court Cases
452, wherein it has been held as under:-

5. “In its revisional jurisdiction, the High
Court can call for and examine the record of any
proceedings for the purpose of satisfying itself as to
the correctness, legality or propriety of any finding,
sentence or order. In other words, the jurisdiction is
one of supervisory jurisdiction exercised by the High
Court for correcting miscarriage of justice. But the said
revisional power cannot be equated with the power of
an appellate court nor can it be treated even as a
second appellate jurisdiction. Ordinarily, therefore, it
would not be appropriate for the High Court to re-
appreciate the evidence and come to its own conclusion
on the same when the evidence has already been
appreciated by the Magistrate as well as Sessions
Judge in appeal, unless any glaring feature is brought
to the notice of the High Court which would otherwise
tantamount to gross miscarriage of justice.”

6.

14. Since after having carefully examined the evidence in the present
case, this Court is unable to find any error of law as well as of fact, if any,
committed by the courts below while passing impugned judgments, and as
such, there is no occasion, whatsoever, to exercise the revisional power.

15. True it is that the Hon’ble Apex Court in Krishnan and another
Versus Krishnaveni and another, (1997) 4 Supreme Court Case 241; has

held that in case Court notices that there is a failure of justice or misuse of



63

judicial mechanism or procedure, sentence or order is not correct, it is
salutary duty of the High Court to prevent the abuse of the process or
miscarriage of justice or to correct irregularities/ incorrectness committed by
inferior criminal court in its judicial process or illegality of sentence or order,
but learned counsel representing the accused has failed to point out any
material irregularity committed by the courts below while appreciating the
evidence and as such, this Court sees no reason to interfere with the well
reasoned judgments passed by the courts below.

16. Having scanned the entire evidence be it ocular or documentary
led on record, this Court finds it difficult to agree with the submission of
learned counsel for the petitioner-accused that judgments passed by learned
courts below are not based upon the proper appreciation of facts as well as
evidence led on record, rather this court finds that both the courts below have
very meticulously dealt with each and every aspect of the matter and there is
no scope of interference, whatsoever in the present matter.

17. Consequently, the present revision petition is dismissed being
devoid of any merit and judgments passed by learned courts below are upheld.
The petitioner is directed to surrender himself before the learned trial Court
forthwith to serve the sentence as awarded by the learned trial Court, if not
already served. Interim direction, if any, stands vacated. Pending

applications, if any, also stand disposed of.

LE MR. JUSTICE SANDEEP SHARMA, J.

BEFORE HON

Between:

SHAKUNTALA KHANNA W/OF LATE SH. BAL
KRISHAN KHANNA, R/O THE NEST, NEAR
KAMLA NEHRU HOSPITAL, SHIMLA, H.P.

....PETITIONER
(BY MR. DALIP K. SHARMA, ADVOCATE).



64

AND

ANIL BAKSHI S/O LATE SH. R.S. BAKSHI,
R/O THE NEST NEAR KAMLA NEHRU
HOSPITAL, SHIMLA, H.P.

....RESPONDENT

(MR. MAHESH SHARMA, ADVOCATE).

CIVIL REVISION
No.192 OF 2018
Reserved on: 22.08.2022
Decided on: 31.08.2022
H.P. Urban Rent Control Act, 1987- Section 24(5)- Revision against the
order of Ld. Appellate Authority reversing the order of eviction of Ld. Rent
Controller- Arrears of rent- Relationship of landlord and tenant- Held- As per
definition of the tenant as prescribed under Section 2(j) of the Act, person,
who was jointly residing with the tenant at the time of his death, shall also be
termed as “tenant” subject to the order of succession and conditions specified
on Explanation-1 and II, respectively- Revision petition allowed- Judgment of
Ld. Appellate Authority is quashed and set aside and order passed by Ld. Rent

Controller is restored. (Para 11, 12, 13).

This petition coming on for order this day, the Court passed the following:

ORDER

By way of instant Revision petition filed under Section 24(5) of
the Himachal Pradesh Rent Control Act 1987, challenge has been laid to
judgment dated 8.06.2018, passed by Appellate Authority-II, Shimla, H.P., in
Rent Appeal No.3-S/13(b) of 2018, reversing order dated 22.12.2017, passed
by learned Rent Controller, Court No.1, Shimla, District Shimla, H.P., in Rent
Petition No.17-2 of 2013, titled as Smt. Shakuntala Khanna vs. Sh. Anil
Bakshi, whereby learned Rent Controller while allowing the petition, having

been filed by the petitioner-landlady, ordered for eviction of the
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respondent/tenant from the demised premises on the ground of arrears of rent
w.e.f. April 2011, amounting to Rs.4, 47, 743 /- alongwith interest calculated
till 30.12.2017.

2. Precisely, the facts of the case, as emerge from the record are
that the petitioner-landlady filed petition under Section 14 of the H.P. Urban
Rent Controller Act, 1987 (for short ‘Act’), seeking eviction of the respondent-
tenant from the demised premises in the Court of learned Rent Controller,
Court No.1, Shimla, H.P., alleging therein that she being owner of the
premises known as the Nest, near Kamla Nehru Hospital, Shimla had
inducted respondent as tenant in one residential set consisting of two rooms,
one kitchen, one bath cum toilet in the first floor of the building(hereinafter
referred to as the “demised premises”) on monthly rent of Rs.5000/-.
Petitioner-landlady alleged that the premises were let out to the brother of the
respondent about ten years back and after the death of his brother, the
respondent started residing in the demised premises. Petitioner-landlady
alleged that the respondent is in arrears of rent w.e.f. April, 2011 and as such,
she is entitled to recover this amount from the respondent with interest.
Besides above, respondent is also creating nuisance in premises due to which
other neighbourer and occupier of the building are facing hardship.

3. Aforesaid prayer made on behalf of the petitioner-landlady came
to be resisted on behalf of the respondent-tenant on the ground that the
petitioner is neither landlord nor owner of the premises in occupation. He
submitted that Sh. Suresh Bakshi was tenant in the demised premises and
after his death, his family has been residing in the demised premises. He
denied that the respondent-tenant is in arrears of rent w.e.f. April, 2011. He
also denied that rent of the demised premises is Rs. 5000/-per month. He
submitted that rent of the demised premises including house tax is Rs. 1716/ -

per month. He also denied the allegation that respondent has carried out any
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damage to the premises in occupation. He also submitted that he has paid
rent of the demised premises till May, 2013.
4. On the basis of the aforesaid pleadings adduced on record by the

respective parties, learned Rent Controller framed the following issues:-

1. Whether the respondent is in arrears of rent since
April,2011 as alleged? OPP.

2. Whether the present petition is not maintainable, as
alleged? OPR.

3. Whether the petition is bad for non-joinder of
necessary parties, as alleged? OPR.

4. Whether the present petition lacks necessary and
material particulars, as alleged, if so its effect? OPR.

S. Whether the petitioner is estopped to file the present
petition, as alleged? OPR.

6. Whether the petitioner has not approached the
Tribunal with clean hands, as alleged, if so its effect?
OPR.

7. Whether the petitioner is not landlord of the
respondent, as alleged? OPR.

8. Relief:-

S. Subsequently, learned Rent Controller on the basis of the
evidence led on record by the respective parties, ordered for eviction of the
respondent-tenant from the demised premises on the grounds of arrears of
rent w.e.f. April, 2011, amounting to Rs.4, 47, 743/- alongwith interest
calculated till 30.12.2017. While passing aforesaid order, Rent Controller

specifically directed the respondent-tenant to deposit arrears of rent within a
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period of 30 days from the date of the order. Learned Rent Controller
specifically ordered that in case arrears of rent are deposited within a period of
30 days from the date of the order, respondent-tenant shall not be evicted on
this ground from the demised premises.

6. Being aggrieved and dissatisfied with the aforesaid order of
eviction passed by Rent Controller, respondent-tenant preferred an appeal
before the Appellate Authority-II, Shimla, H.P., which came to be allowed vide
order dated 8.06.2018. Learned Appellate Court while allowing the appeal filed
by the respondent-tenant, returned the findings that petitioner-landlady has
not been able to establish relationship as of landlord and tenant and as such,
order of eviction passed by Rent Controller is not sustainable in the eye of law.
In the aforesaid background, petitioner-landlady has approached this Court in
the instant proceedings, praying therein to restore the order of eviction passed
by learned Rent Controller after setting aside the judgment dated 8.06.2018
passed by learned Appellate Authority-II, Shimla, H.P.

7. Having heard learned counsel representing the parties and
perused the material available on record vis-a-vis reasoning recorded by
learned Appellate authority while passing the impugned judgment and setting
aside the order of eviction passed by learned Rent Controller, this Court finds
considerable force in the submissions made by learned counsel for the
petitioner-landlady that learned Appellate authority has failed to appreciate
the facts as well as law in its right perspective, as a consequence of which,
findings to the detriment of the petitioner-landlady have come to fore. Learned
Appellate authority has set aside the findings returned by learned trial Court
on the ground that petitioner has been not able to establish relationship of
landlord and tenant between her and respondent and as such, petition filed by
her under Section 14 of the Act, for eviction of the respondent-tenant from the
demised premise is otherwise not maintainable under Himachal Pradesh

Urban Rent Control Act. However, aforesaid finding returned by learned
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Appellate Authority is not substantiated by the record as well as provisions
contained in the Act.

8. True, it is that in the case at hand petitioner filed eviction
petition specifically claiming therein that she had inducted Sh. Suresh Bakshi,
brother of the respondent as tenant, but after his death his other brother i.e.
Anil Bakshi, respondent in the case at hand started residing in the same.
Though, it has been claimed on behalf of the respondent that after the death
of Suresh Bakshi, family of deceased brother was residing in the demised
premises, but if the reply to the main petition is perused in its entirety, it has
been not denied by the respondent that he was not residing in the demised
premises after the death of Sh. Suresh Bakshi, rather he himself claimed
before the court below that he alongwith other family members of deceased
Suresh Bakshi was residing in the demised premises after the death of Suresh
Bakshi. If it is so, petitioner-landlady was well within her right to institute
proceedings under Section 14 of the Act, seeking therein eviction of the
respondent from the demised premises.

9. At this stage, it would be apt to take note of Section 2(j) of the
Himachal Pradesh Urban Rent Control Act, 1987 hereinbelow:-

“(j) “tenant” means any person by whom or on whose account
rent is payable for a residential or non-residential building or
rented land and includes a tenant continuing in possession
after termination of the tenancy, a deserted wife of a tenant who
has been or is entitled to be in occupation of the matrimonial
home or tenanted premises of husband, a divorced wife of a
tenant who has a decree of divorce in which the right of
residence in the matrimonial home or tenanted premises has
been incorporated as one of the conditions of the decree of
divorce and in the event of the death of such person such of his
heirs as are mentioned in Schedule-I to this Act and who were
ordinarily residing with him at the time of his death, subject to
the order of succession and conditions specified, respectively in
Explanation-I and Explanation-II to this clause, but does not
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include a person placed in occupation of a building or rented
land by its tenant, except with the written consent of the
landlord, or a person to whom the collection of rent or fees in a
public market, cart stand or slaughter house or of rents for
shops has been farmed out or leased by a Municipal
Corporation or a Municipal Council or a Nagar Panchayat or a
Cantonment Board;

Explanation-I.- The order of succession in the event of death of
the person continuing in possession after the termination of his
tenancy shall be as follows:—

(a) firstly, his surviving spouse;

(b) secondly, his son or daughter, or both, if there is no
surviving spouse, or if the surviving spouse did not ordinarily
live with the deceased persons as a member of his family upto
the date of his death;

(c) thirdly, his parent(s), if there is no surviving spouse, son or
daughter of the deceased person, or if such surviving spouse,
son, daughter or any of them, did not ordinarily live in the
premises as a member of the family of the deceased person upto
the date of his death; and

(d) fourthly, his daughter-in-law, being the widow of his pre-
deceased son, if there is no surviving spouse, son, daughter or
parent(s) of the deceased person or if such surviving spouse,
son, daughter or parent(s), or any of them, did not ordinarily live
in the premises as a member of the family of the deceased
person upto the date of his death:

Explanation-II.- The right of every successor, referred to in
Explanation-I, to continue in possession after the termination of
the tenancy, shall be personal to him and shall not, on the
death of such successor, devolve on any of his heirs; and.]

10. Section 2(j) of the Act, clearly provides that any person by whom
or on whose account rent is payable for a building or rented land and includes
a tenant continuing in possession after termination of the tenancy and in the
event of the death of such person such of his heirs as are mentioned in

schedule I of the Act and who were ordinarily residing with him at the time of
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his death, subject to the order of succession and conditions specified in
explanation-1 and explanation-II shall be termed/considered as a tenant.

11. No doubt, in the case at hand, respondent-tenant claimed in the
reply that at the time of death of original
tenant Sh. Suresh Bakshi, his family was residing with him and as such,
petitioner-landlady ought to have filed eviction proceedings against her. Since,
at no point of time eviction proceedings instituted at the behest of the
petitioner-landlady came to be opposed on behalf of wife of the deceased
Suresh Bakshi or other LRs of him, it can be safely presumed/ inferred that
actually after the death of Suresh Bakshi, present respondent Anil Bakshi was
residing in the demised premises. Otherwise also, respondent-tenant is
estopped from taking aforesaid defence on account of his having admitted in
the reply to the eviction petition that he had been paying rent qua the demised
premises at the rate of Rs.1716 per month including municipal taxes. As has
been taken note hereinabove, though petitioner-landlady claimed that rent of
the demised premises was Rs.5000/- per month, but such plea of her has
been specifically refuted by the respondent by stating that monthly rent of
demised premises including municipal taxes was Rs. 1716/-. He also denied
that the petitioner is entitled to the statutory increase in the rent. On one
hand, respondent pleaded that petitioner-landlady is not landlord, but on the
other hand, he pleaded that he has paid the rent of the demised premises up
till May, 2013, if it is so, where was the occasion for him to pay rent to the
petitioner-landlady. Payment of rent by respondent to the petitioner-landlady
at the rate of Rs.1716/-, clearly establish factum with regard to respondent-
tenant having occupied premises after the death of his brother Suresh Bakshi.
As per definition of the tenant as prescribed under Section 2(j) of the Act,
person, who was jointly residing with the tenant at the time of his death, shall
also be termed as “tenant” subject to the order of succession and conditions

specified on Explanation-1 and II, respectively. No doubt, at first instance LRs
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of the original tenant Suresh Bakshi are/were to be considered as tenant, but
since at no point of time they claimed themselves to be tenant and nowhere
filed application, if any, in these proceedings claiming themselves to be tenant
of the premises coupled with the fact that respondent-tenant while refuting
the claim of the petitioner-landlady that rent of the demised premises was
Rs.5000/-, specifically stated in the reply that he has paid rent up till May,
2013 at the rate of Rs.1716/- per month including municipal taxes, he cannot
be permitted at this stage to claim that there is no relationship of landlord and
tenant interse petitioner and him. Otherwise also, definition of Section 2(d) of
the Act that “landlord” means any person for the time being entitled to receive
rent in respect of any building or any other person deriving title under a
landlord. It stands duly proved that earlier Sh. Bal Krishan Khanna was
landlord of the respondent and after his death the petitioner Shakuntala
Khanna is landlord of the demised premises and she had derived the title from
her deceased husband Bal Krishan Khanna. The petitioner has taken the plea
that respondent is in arrears of rent since April, 2011.

12. Though, respondent has specifically took the plea with regard to
non-joinder of necessary party on the ground that his brother Suresh Bakshi
was inducted as a tenant and after his death, he as well as his family
members started residing in the demised premises and as such, petition is
bad for non-joinder of family members of Suresh Bakshi. However, record
reveals that the respondent has miserably failed to lead evidence that family of
Suresh Bakshi after his death is continuously residing in the demised
premises with the respondent. The respondent has not led any evidence in
order to prove that family members of Suresh Bakshi are still residing in the
demised premises and they are necessary party without whom no effective and
executable order can be passed.

13. Consequently, in view of the detailed discussion made

hereinabove, this Court finds merit in the present petition and accordingly
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same is allowed, as a consequence of which, judgment dated 8.06.2018,
passed by learned Appointing authority is quashed and set-aside and order
passed by learned Rent Controller is restored. Pending applications, if any,

also stand disposed of. Interim order, if any, is vacated.
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Between:

PURAN DUTT , SON OF SH. TULSI RAM, RESIDENT

OF VILLAGE GAJYO, P.O. SHARGAON, TEHSIL

RAJGARH, DISTRICT SIRMOUR, H.P.

....PETITIONER
(BY MR. NARESH K. TOMAR, ADVOCATE)
AND
1. STATE OF H.P.
2. SEWA RAM CHAUHAN, SON OF SH. SURAT
SINGH, RESIDENT OF VILLAGE AND POST
OFFICE SHARGAON, TEHSIL RAJGARH,
DISTRICT SIRMAUR, H.P.
....RESPONDENTS
(MR. NARENDER GULERIA, ADDITIONAL
ADVOCATE GENERAL FOR R-1)
(MR. SUDHIR THAKUR, SENIOR ADVOCATE
WITH MR. KARUN NEGI, ADVOCATE FOR R-2)
CRIMINAL REVISION

No. 280 of 2018

Decided on: 30.05.2022

Code of Criminal Procedure, 1973- Sections 397 & 401- Negotiable
Instruments Act, 1881- Section 138- Revision against conviction upheld by
Ld. Additional Sessions Judge- Accused has not disputed his signatures on
the cheque- Held- Once signature on the cheque are not disputed and accused
has not been able to prove that cheque under signature either was stolen by
the complainant or was misused, complainant being holder of the cheque is
entitled to benefit of presumption as available under Sections 118 and 139 of
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the Act- No error of law as well as of facts committed by the Courts below-
Revision dismissed. (Para 17, 19, 20)

Cases referred:

Krishnan and another Vs. Krishnaveni and another, (1997) 4 SCC 241;

M/s Laxmi Dyechem V. State of Gujarat, 2013(1) RCR(Criminal);

State of Kerala Vs. Puttumana Illath Jathavedan Namboodiri” (1999) 2 SCC
452;

This petition coming on for orders this day, the Court passed the following:

ORDER

Instant Criminal Revision petition filed under Section 397 read
with Section 401 of the Code of Criminal Procedure, is directed against the
judgment, dated 3.4.2018 passed by learned Sessions Judge Sirmaur District
at Nahan, H.P., in Criminal Appeal No. 86-Cr.A/10 of 2017, affirming the
judgment of conviction and order of sentence dated 12.8.2017/12.10.2017,
passed by learned Judicial Magistrate Ist Class, Rajgarh, District Sirmaur,
H.P. in criminal complaint No.73/3 of 2015, whereby learned trial Court while
holding petitioner-accused guilty of having committed an offence punishable
under Section 138 of the Negotiable Instruments Act, convicted and sentenced
him to undergo simple imprisonment for a period of one year and pay
compensation to the tune of "9,00,000/- to the complainant and in default of
payment of compensation to further undergo simple imprisonment for 30
days.

18. Precisely, the facts of the case as emerge from the record are that
respondent No.2/complainant (for short ‘complainant’) filed a complaint
under Section 138 of the Negotiable Instruments Act (for short ‘Act’) in the
competent court of law, alleging therein that on 24.10.2014,
respondent/complainant lent sum of '8,00,000/- to the accused on his
request, enabling him to pay money to those persons, who had filed 3 or 4

complaints against him under Section 138 of the Act. With a view to
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discharge his liability, accused issued post dated cheque Ext. CW2/B,
amounting to "8,00,000/- in favour of the complainant drawn on H.P. State
Co-operative Bank Limited, Habban, but fact remains that aforesaid cheque
on its presentation came to be dishonoured vide memo dated 25-2-2015
Ex.CW1/C on account of insufficient funds in the account of the accused.
Complainant after receipt of memo from the bank concerned, served accused
with legal notice Ex.CW2/D, calling upon him to make the payment good
within the stipulated time, but since accused failed to make the payment
within the time stipulated in the notice, complainant was compelled to
institute the complaint under Section 138 of the Act in the competent court of
law.

19. Learned trial Court on the basis of the evidence adduced on
record by the respective parties, held accused guilty of having committed the
offence punishable under Section 138 of the Act, and accordingly convicted
and sentenced him as per the description given hereinabove.

20. Being aggrieved and dissatisfied with the aforesaid judgment of
conviction and order of sentence recorded by learned trial court, present
petitioner-accused preferred an appeal in the Court of learned Sessions Judge,
Sirmaur at Nahan, which also came to be dismissed vide judgment dated
3.4.2018, as a consequence of which, judgment of conviction and order of
sentence recorded by learned trial Court came to be upheld. In the aforesaid
background, petitioner has approached this Court in the instant proceedings,
praying therein for his acquittal after quashing and setting aside the
impugned judgments and order passed by learned Courts below.

21. Vide order dated 6.8.2018, this Court suspended the
substantive sentence imposed by the court below subject to petitioner-accused
depositing "2,00,000/- in the Registry of this Court and furnishing personal
bond in the sum of "1,00,000/- with one in the like amount to the satisfaction

of trial Court within a period of four weeks. However, fact remains that
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aforesaid order never came to be complied with despite repeated opportunities.
To enable the petitioner-accused to deposit the amount of compensation, case
at hand came to be adjourned on 10 dates. Finally, on 8.4.2021 learned
counsel for the petitioner informed this Court that sum of "2,00,000/- stands
paid directly to respondent No.2/complainant by way of demand draft and
parties are in process of settling the dispute amicably interse them and as
such, this Court adjourned the matter and stayed the warrants of execution
issued by the executing court below. After passing of order dated 8.4.2021,
case at hand came to be repeatedly adjourned on 10 dates, enabling the
petitioner-accused to make the payment of compensation. However, as of
today, sum of "4,00,000/-, out of total amount of ~ 8,00,000/- awarded by the
court below stands paid to the respondent No.2/complainant. On 8.4.2022,
this court having taken note of the fact that the petitioner-accused is ready
and willing to make the entire payment of compensation awarded by the court
below, adjourned the matter for today’s’ date with the direction to the
petitioner-accused to deposit the remaining amount within a period of six
weeks, but neither aforesaid balance amount has been paid nor petitioner has
come present in Court and as such, this Court has no option, but to decide
the case at hand on the basis of the material already available on record.

22. Having heard learned counsel representing the parties and
perused the material available on record, this Court finds it difficult to agree
with the submission of learned counsel for the petitioner-accused that
judgments passed by learned courts below are not based upon the proper
appreciation of facts as well as evidence led on record, rather this court finds
that both the courts below have very meticulously dealt with each and every
aspect of the matter and there is no scope of interference, whatsoever in the
present matter.

23. Interestingly in the case at hand, there is no denial, if any, on

the part of the petitioner-accused with regard to issuance of cheque as well as
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signature thereupon, as a consequence of which, there is presumption in
favour of the complainant as provided under Section 118 and 139 of the Act
that cheque in question was issued in favour of complainant by accused for
discharge of his lawful liability. No doubt, aforesaid presumption is rebuttable
and could be rebutted by the accused by raising probable defence. Probable
defence can be raised either by leading positive evidence or by referring to the
documents/evidence led on record by the complainant. However, in the case
at hand petitioner has not been able to raise probable defence and as such, no
illegality can be said to have been committed by the courts below while
holding petitioner-accused guilty of having committed the offence punishable
under Section 138 of the Act.

24. Interestingly, accused in his statement recorded under section
313 Cr.P.C stated that he was well known to the complainant, but he denied
that he had requested complainant to advance loan of "8,00,000/- to him. He
also denied that complainant has advanced loan of "8,00,000/- to him on
24.10.2014 and he has executed the receipt regarding receipt(Ex.CW2/C) of
such amount. Though, accused in his statement recorded under section 313
Cr.P.C denied factum with regard to issuance of post dated cheque bearing
dated 25.2.2015 for "8,00,000/- , but he feigned his ignorance that cheque
when presented for collection on 25.2.2015 and 22.4.2015 was dishonoured
by the drawee bank for “exceeds arrangement. Interestingly, in the case at
hand efforts came to be made on behalf of the accused to setup a case that
cheque book containing 15 cheques was misplaced and to prove this fact he
also examined police official, who admitted that report with regard to missing
of cheque book was registered, but rapat (Ex.DW2/A) placed on record,
nowhere contains details with regard to cheque allegedly misplaced by the
accused. Interestingly, aforesaid defence setup by the accused while making
statement under section 313 Cr.P.C, is totally contrary to the suggestion put

to the complainant during his cross-examination, wherein it came to be put to
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the complainant that he had obtained cheques for insurance purpose. The
aforesaid suggestion put to the complainant in his cross-examination itself
establishes factum with regard to issuance of cheque by the accused.

25. Apart from above, accused has taken a defence that he had
issued letter i.e. mark D-1 to the Manager of the bank concerned, requesting
therein to stop the payment, but such fact never came to be proved in
accordance with law by the accused, rather return memo Ex.CW1/F dated
22.4.2014 clearly reveals that cheque in question came to be dishonoured on
account of insufficient funds in the account of the accused.

26. In the case at hand, complainant while examining himself as
CW-2 has fully corroborated the allegations as contained in the complaint by
stating that accused is well known to him and he is an agriculturist and is
also doing the business of flowers and his income is about "18 to ~ 20 lacs per
annum. He stated that accused was in dire need of money as many
cases/complaints regarding dishonour of the cheques were pending against
him in the Court. He deposed that on 19.10.2014 accused approached him
and demanded " 8 lacs as loan. However, he paid sum of "8 lac on 24.10.2014
to the accused. He further deposed that accused assured to return the said
amount within four months and also issued a post dated cheque, Ext. CW2/B
,amounting to "8 lacs in his favour drawn at H.P. State Co-operative Bank,
Habban. He deposed that cheque was filled in and signed by the accused and
the accused has also executed a receipt, Ext. CW2/C regarding such
payment. He also deposed that he deposited the cheque on 25-2-2015 for
encashment with the drawee bank, but the same was returned as unpaid by
the drawee bank on account of “exceeds arrangement” vide memo, Ext.
CW1/C dated 25-2-2015 and thereafter he contacted the accused and told
him about dishonouring of the cheque, who asked him not to take any legal
action on account of dishonouring of the cheque and assured that cheque

would be encashed after a period of 1% months and on such assurance of the
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accused, he again presented the cheque for collection on 22-4-2015 with the
drawee bank, but the same was again dishonoured by the drawee bank vide
memo Ext. CW1/F dated 22-4-2015 on account of “exceeds arrangement”. He
has further stated that on receipt of information from the bank regarding
dishonouring of the cheque for the second time, he got legal notice, Ext.
CW2/D issued to the accused through his Counsel on 27-4-2015 under
registered cover, Ext. CW2/F vide postal receipt, Ext. CW2/E intimating
therein factum to accused with regard to dishonouring of the cheque and also
demanded payment of the cheque amount from the accused, which notice, the
accused intentionally refused to receive and he also also failed to make
payment of the cheque amount to him.

27. Cross-examination conducted upon this witness nowhere
suggests that defence was able to extract something contrary to what this
witness stated in his examination-in-chief. Interestingly, during his cross-
examination, this witness clarified that accused has executed receipt, Ext.
CW2/C on the same date on which cheque in question was handed over to
him by the accused. He specifically stated that cheque, Ext. CW2/B was
signed by the accused in his presence. It is denied by him that receipt, Ext.
CW2/C is a forged document. He has further stated that he has financially
helped about 15 or 20 persons so far and he has advanced loan to such
persons who are in a position to return the same, regarding which, he also
used to obtain receipts from such persons. He has denied that the accused
has not taken any loan from him. It is also denied by him that he used to do
the work of insurance and he has obtained the cheque in question from the
accused on account of insurance, which has been subsequently misused by
him.

28. Complainant also examined Arun Kumar (CW1), Manager of
H.P. State Co-operative Bank Habban, who admitted the factum with regard to
deposition of cheque in the bank on  25-2-2015 for encashment, but the



79

same was dishonoured on account of “exceeds arrangement” vide memo, Ext.
CW1/C and was returned to the complainant vide letter, Ext. CW1/D. He
deposed that on 22-4-2015 the cheque, Ext. CW1/A was again deposited in
the bank for collection by the complainant, but it was again dishonoured on
account of “exceeds arrangement” vide memo, Ext. CW1/F and was returned
to the complainant vide letter, Ext. CW1/G. In his cross-examination, nothing
contrary could be elicited from him. He admitted that letter, copy of which is
mark D-1 dated 23-4-2013 bears the signatures of the then branch Manager
Sh. D.D.Sharma in red circle 'A'. He admitted that the cheques No. 5409966
and 5409967 were reported to have been lost and prayer was made to stop the
payment of such cheques. However, he clarified that in case any information is
received from the customer regarding loss of cheque or any instruction is
received from the customer regarding stop payment, then entry is made in the
computer and while dishonouring the cheque, in such cases, the reason
assigned is payment stopped by the drawer. However, in the case at hand, as
has been taken note hereinabove, there is no such endorsement in the cheque

returning memo, Ext. CW1/C and Ext. CW1/F.

29. The complainant has also examined Jai Raj Sharma (CW2), the
official of the Baghat Urban Co-operative Bank Solan to prove that he is
having account in the said bank and certified copy of the statement of account
is Ext. CW2/A. As per the statement of the account, complainant withdrawn a
sum of "10 lacs from his account on 10.10.2014. In his cross-examination,
this witness stated that the complainant is having FOD limit of "30 lacs. He
has also stated that after withdrawal of "10 lacs from his account by the
complainant, he has deposited a sum of "10 lacs in his account on 14-10-

2014.

30. Complainant also examined Shashank (CW4), official of PNB,
Mall road, Solan to prove statement of his account, Ext. CW4/A. Perusal of
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statement of the account of the complainant Ex.CW4/A clearly establishes
that complainant was financially sound and he has sufficient funds in his

account with PNB, Solan.

31. Krishan Dutt, CW5, who is a Criminal Ahlmed in the Court of 1d.
JMIC, Rajgarh deposed that there were seven cases under Section 138 of the
Act pending against the accused in the Court, out of which, four have been
decided and three cases are pending adjudication in the Court, thereby
corroborating/supporting the plea of the complainant that the accused was in
dire need of money as some cases on account of dishonouring of cheques were

pending against him in the Court.

32. Leaving everything aside, it has come in the statement of the
accused recorded under Section 313 Cr.P.C., that there are four complaints
under Section 138 of the Act pending adjudication against him, whereas three
complaints have already been decided. To the contrary, complainant by
leading cogent and convincing evidence proved on record that cheque Ex.
CW2/B was issued by the accused for discharge of his lawful liability. While
inviting attention of this court to the cross-examination conducted upon the
complainant, learned counsel for the accused argued that once complainant
admitted factum with regard to issuance of cheque by the accused on three
occasions qua one liability, cheque Ex.CW2 /B could not have been considered
to be issued for discharge of lawful liability by the court below. However, this
Court is not impressed by the submission of learned counsel for the petitioner
because there is no probable defence ever came to be raised on behalf of the
accused that he did not issue this cheque for discharge of his lawful liability
and this cheque did not contain his signatures. Apart from above, accused
never set up a defence that sum of '8 lac was ever paid by him to the

complainant.
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33. Since, issuance of cheque as well as signature thereupon has
been not denied by the accused, there is presumption in favour of the holder
of the cheque as provided under Section 118 and 139 of the Act that cheque in
question was issued in favour of complainant by accused for discharge of his
lawful liability. No doubt, aforesaid presumption is rebuttable and could be
rebutted by the accused by raising probable defence. Probable defence can be
raised either by leading positive evidence or by referring to the

documents/evidence led on record by the complainant.

34. The Hon’ble Apex Court in M/s Laxmi Dyechem V. State of
Gujarat, 2013(1) RCR(Criminal), has categorically held that if the accused is
able to establish a probable defence which creates doubt about the existence
of a legally enforceable debt or liability, the prosecution can fail. To raise
probable defence, accused can rely on the materials submitted by the
complainant. Needless to say, if the accused/drawer of the cheque in question
neither raises a probable defence nor able to contest existence of a legally
enforceable debt or liability, statutory presumption under Section 139 of the
Negotiable Instruments Act, regarding commission of the offence comes into
play. It would be profitable to reproduce relevant paras No.23 to 25 of the

judgment herein:-

7. “23. Further, a three judge Bench of this Court in
the matter of Rangappa vs. Sri Mohan [3] held that
Section 139 is an example of a reverse onus clause
that has been included in furtherance of the
legislative objective of improving the credibility of
negotiable instruments. While Section 138 of the Act
specifies the strong criminal remedy in relation to
the dishonour of the cheques, the rebuttable
presumption under Section 139 is a device to prevent
undue delay in the course of litigation. The Court
however, further observed that it must be
remembered that the offence made punishable by
Section 138can be better described as a regulatory
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offence since the bouncing of a cheque is largely in
the nature of a civil wrong whose money is usually
confined to the private parties involved in
commercial transactions. In such a scenario, the
test of proportionality should guide the construction
and interpretation of reverse onus clauses and the
defendant accused cannot be expected to discharge
an unduly high standard of proof”’. The Court
further observed that it is a settled position that
when an accused has to rebut the presumption
under Section 139, the standard of proof for doing
so is all preponderance of probabilities.

24. Therefore, if the accused is able to establish a
probable defence which creates doubt about the
existence of a legally enforceable debt or liability,
the prosecution can fail. The accused can rely on the
materials submitted by the complainant in order to
raise such a defence and it is inconceivable that in
some cases the accused may not need to adduce the
evidence of his/her own. If however, the
accused/drawer of a cheque in question neither
raises a probable defence nor able to contest
existence of a legally enforceable debt or liability,
obviously statutory presumption under Section
139 of the NI Act regarding commission of the
offence comes into play if the same is not rebutted
with regard to the materials submitted by the
complainant.

25. It is no doubt true that the dishonour of
cheques in order to qualify for prosecution
under Section 138 of the NI Act precedes a statutory
notice where the drawer is called upon by allowing
him to avail the opportunity to arrange the payment
of the amount covered by the cheque and it is only
when the drawer despite the receipt of such a notice
and despite the opportunity to make the payment
within the time stipulated under the statute does
not pay the amount, that the said default would be
considered a dishonour constituting an offence,
hence punishable. But even in such cases, the
question whether or not there was lawfully
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recoverable debt or liability for discharge whereof
the cheque was issued, would be a matter that the
trial court will have to examine having regard to the
evidence adduced before it keeping in view the
statutory presumption that wunless rebutted, the
cheque is presumed to have been issued for a valid
consideration. In view of this the responsibility of
the trial judge while issuing summons to conduct the
trial in matters where there has been instruction to
stop payment despite sufficiency of funds and
whether the same would be a sufficient ground to
proceed in the matter, would be extremely heavy.

35. Having carefully scanned the entire evidence available on record,
this Court is convinced and satisfied that complainant successfully proved on
record by leading cogent and convincing evidence that cheque in question
Ex.CW2/B was issued by accused towards discharge of his lawful liability and
he has further successfully proved that cheque issued by the accused on its
presentation to the bank concerned was returned on account of insufficient
funds. Hence, it cannot be concluded that courts below have committed any
illegality and infirmity while holding accused guilty of having committed
offence punishable under Section 138 of the Act. Moreover, this Court has a
very limited jurisdiction under Section 397 of the Cr.PC, to re-appreciate the
evidence, especially, in view of the concurrent findings of fact and law
recorded by the courts below. In this regard, reliance is placed upon the
judgment passed by Hon’ble Apex Court in case “State of Kerala Vs.
Puttumana Illath Jathavedan Namboodiri” (1999) 2 Supreme Court Cases
452, wherein it has been held as under:-

10. “In its revisional jurisdiction, the High
Court can call for and examine the record of any
proceedings for the purpose of satisfying itself as to
the correctness, legality or propriety of any finding,
sentence or order. In other words, the jurisdiction is
one of supervisory jurisdiction exercised by the High
Court for correcting miscarriage of justice. But the said
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revisional power cannot be equated with the power of
an appellate court nor can it be treated even as a
second appellate jurisdiction. Ordinarily, therefore, it
would not be appropriate for the High Court to re-
appreciate the evidence and come to its own conclusion
on the same when the evidence has already been
appreciated by the Magistrate as well as Sessions
Judge in appeal, unless any glaring feature is brought
to the notice of the High Court which would otherwise
tantamount to gross miscarriage of justice.”

11.

36. Since after having carefully examined the evidence in the present
case, this Court is unable to find any error of law as well as of fact, if any,
committed by the courts below while passing impugned judgments, and as
such, there is no occasion, whatsoever, to exercise the revisional power.

37. True it is that the Hon’ble Apex Court in Krishnan and another
Versus Krishnaveni and another, (1997) 4 Supreme Court Case 241; has
held that in case Court notices that there is a failure of justice or misuse of
judicial mechanism or procedure, sentence or order is not correct, it is
salutary duty of the High Court to prevent the abuse of the process or
miscarriage of justice or to correct irregularities/ incorrectness committed by
inferior criminal court in its judicial process or illegality of sentence or order,
but learned counsel representing the accused has failed to point out any
material irregularity committed by the courts below while appreciating the
evidence and as such, this Court sees no reason to interfere with the well
reasoned judgments passed by the courts below.

38. Consequently, the present revision petition is dismissed being
devoid of any merit and judgments passed by learned courts below are upheld.
The petitioner is directed to surrender himself before the learned trial Court
forthwith to serve the sentence as awarded by the learned trial Court, if not
already served. Interim direction, if any, stands vacated. Pending

applications, if any, also stand disposed of.
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BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.
Between:

1.

VAJID ALl S/O  SH. FAKEER AHMED, R/O  VILLAGE
KALBASAWASHING, POST OFFICE KATKALSIA, TEHSIL
CHHACHHRAULI, DISTRICT YAMUNANAGAR, HARIYANA, AGE 26
YEARS.

MOSHINA (MINOR) AGE 17 THROUGH HER FATHER SH. FURKAN AGE
45 YEARS, SON OF LATE SH. KAHALEEL AHMED, R.O VILLAGE AND
POST OFFICE MISSERWALA, PAONTA SAHIB, DISTRICT SIRMAUR, H.P.

SH. FURKAN AGE 45 YEARS, SON OF LATE SH. KAHALEEL AHMED,
R.O VILLAGE AND POST OFFICE MISSERWALA, PAONTA SAHIB,
DISTRICT SIRMAUR, H.P.

....PETITIONERS

(BY SUNIL THAKUR & MR. MUKESH SHARMA, ADVOCATES)
AND

1.

STATE OF HIMACHAL PRADESH, THROUGH ITS SECRETARYHOME) TO

THE GOVERNMENT OF HIMACHAL PRADESH.

SUPERINTENDENT OF POLICE, DISTRICT SIRMAUR, HIMACHAL
PRADESH.

. SHO, POLICE STATION MAJRA, DISTRICT SIRMAUR, HIMACHAL

PRADESH.

....RESPONDENTS

(MR. SUDHIR BHATNAGAR AND MR. NARENDER GULERIA, ADDITIONAL
ADVOCATE GENERALS WITH MR. SUNNY DHATWALIA, ASSISTANT
ADVOCATE GENERAL)

CRIMINAL MISC. PETITION (MAIN)
U/S 482 CR.P.C
NO.300 of 2022
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Decided on: 22.06.2022
Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 376, 5S06- Protection of Children from Sexual Offences Act, 2012-
Section 6- Quashing of F.ILR. on account of subsequent development i.e.
marriage between petitioner No. 1 and petitioner No. 2- Held- Since, in the
case at hand, petitioner No.2- victim/prosecutrix has already solemnized
marriage with petitioner No.1 and she is living a happy married life, it would
be in the interest of justice to accept the prayer made on behalf of the
petitioner/accused for quashing of the FIR as well as consequent proceedings,
which if otherwise allowed to sustain may disturb the happy married life of the
petitioner No.1 and victim/prosecutrix- Petition allowed. (Para 19, 20)
Cases referred:
Dimpey Gujral and Ors. vs. Union Territory through Administrator, UT,
Chandigarh and Ors. (2013( 11 SCC 497;
Gian Singh v.State of Punjab and anr. (2012) 10 SCC 303;
Narinder Singh and others vs. State of Punjab and another (2014)6 SCC 466;
State of Tamil Nadu v R Vasanthi Stanley (2016) 1 SCC 376;
State of Madhya Pradesh vs. Laxmi Narayan (2019) 5 SCC 688;

This petition coming on for orders this day, the Court passed the following:

ORDER

On the oral request of learned counsel representing the
petitioners, the father of the petitioner No.2 (victim/prosecutrix) is impleaded
as petitioner No.3 in the array of the parties. Registry is directed to carry out

necessary correction in the memo of the parties.

2. By way of instant petition filed under Section 482 of the Code of
Criminal Procedure, prayer has been made on behalf of the petitioners for
quashing of FIR No. FIR No. 127 of 2021, dated 29.08.2021 under Sections
376, 506 of IPC and Section 6 of POCSO Act, registered at police Station,
Majra, District Sirmaur, H.P., as well as consequent proceedings, if any,

pending adjudication in the competent court of law on account of subsequent
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development i.e. marriage interse petitioner No.1 and petitioner No.2
(hereinafter referred to as the victim/prosecutrix).

3. Precisely, the facts of the case as emerge from the record are
that FIR sought to be quashed in the instant proceedings came to be lodged at
the behest of petitioner No.2-victim/prosecutrix, who alleged that last year
while she had gone to her maternal uncle’s house at Kot, Tehsil
Chhachhrauli, she came into the contact of petitioner No.1. She alleged that
petitioner No.l told her that he is an employee of police department and
wants to solemnize marriage with her. She alleged that petitioner No.1 firstly
on the pretext of marriage sexually assaulted her against her wishes and
thereafter clicked her obscene photographs. She alleged that on 26.08.2021,
petitioner No.1 told her that in case she comes out of her house, he would
return her obscene photographs, but thereafter sexually assaulted her in a
Kayarda Hotel. Though, after completion of the investigation, police presented
the challan in the competent court of law, but before same could be taken to
its logical end, petitioner No.l/accused and petitioner No.2 i.e.
victim /prosecutrix solemnized marriage as per Muslim rights and ceremonies
and as such, have filed present petition jointly, praying therein for quashment
of FIR as well as consequent proceedings, if any, pending in the competent
Court of law.

4. Pursuant to the notice issued in the instant proceedings,
respondent-State has filed reply, wherein prayer having been made on behalf
of the petitioners has been opposed on the ground that petitioner No.1 has
committed heinous crime of rape that too with minor and as such, prayer
made on his behalf for quashment of FIR is not maintainable in terms of the
law laid down by Hon’ble Apex Court in Narinder Singh and others versus
State of Punjab and another (2014)6 Supreme Court Cases 466, wherein

it has been categorically ruled that High Court while exercising power under
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Section 482 Cr.P.C may not quash proceedings in the cases involving mental
depravity, murder, rape, dacoity etc.

5. Pursuant to order dated 26.5.2022, petitioners have come
present. Petitioner No.2/victim/prosecutrix, who has come alongwith her
father Fukran, states on oath that she of her own volition and without there
being any external pressure has entered into the compromise, whereby she as
well as petitioner No.1 have solemnized marriage. She states that FIR sought
to be quashed in the instant proceedings, is result of misunderstanding. She
states that she herself wanted to solemnize marriage with petitioner No.1 but
since at one point of time petitioner No.1 refused to solemnize marriage with
her, she was compelled to lodge the FIR sought to be quashed. She states that
since petitioner No.1 has already solemnized marriage with her and she is
living happy married life, she shall have no objection in case prayer made in
the instant petition for quashment of FIR as well as consequent proceeding in
the competent court of law is accepted. Her statement is taken on record.

6. Petitioner No.3,Furkan, father of  petitioner No.2-
victim/prosecutrix, states on oath that petitioner No.1 and his daughter have
solemnized marriage as per Muslim customs and rights at Qutub Masjid, as
is evident from marriage certificate (Nikhanama) placed on record (Annexure
P-2). He states that since his daughter has already solemnized marriage with
petitioner No.1 and is living happy married life, he shall have no objection in
case prayer made in the instant petition is accepted and FIR lodged against
petitioner No.1 is quashed and set-aside. His statement is taken on record.

7. After having heard aforesaid statements made by petitioner No.2
and her father Furkan, Mr. Sunny Dhatwalia, Assistant Advocate General
states that though victim/prosecutrix has solemnized marriage with petitioner
No.1, but keeping in view the gravity of the offence alleged to have been
committed by petitioner No.1, coupled with the fact that there is complete bar

to accept the compromise in cases of rape, prayer made on behalf of the
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petitioner may not be accepted. In support of his submission, learned
Assistant Advocate General has placed reliance upon the judgment passed by
Hon’ble Apex Court in Narinder Singh case(supra).

8. True, it is that as per the law laid down by Hon’ble Apex Court in
Narinder Singh case(supra), compromise, if any, arrived interse parties in a
criminal case involving offence punishable under Section 302 and 376 of IPC,
is not to be accepted, but if aforesaid judgment is read in its entirety, High
Court while exercising power under Section 482 Cr.P.C can permit the parties
to enter into the compromise in the peculiar facts and circumstances of the
case. No doubt, in the case at hand petitioner No.l allegedly sexually
assaulted petitioner No.2 against her wishes on the pretext of marriage, but
now since petitioner No.1 and victim/prosecutrix i.e. petitioner No.2 have
already solemnized marriage, as is evident from “Nikahnama” placed on
record and they are living happy married life, it may be too harsh and
impractical to not accept the prayer made on behalf of petitioners No.1 and 2
jointly for quashing of FIR as well as consequent proceedings. Moreover, as
has been taken note hereinabove, father of the victim/prosecutrix has also
stated on oath before this Court that since both petitioner No.1 and his
daughter (petitioner No.2) have solemnized marriage and they are living happy
married life, he shall have no objection in case the prayer made in the petition
is allowed.

9. Learned Assistant Advocate General states that since victim/
prosecutrix (petitioner No.2) is 17 years of age, marriage without the consent
of father cannot be said to be valid or otherwise also consent of father is
necessary in case, the girl is less than 15 years of age and the marriage
without consent of father is void.

10. Learned counsel representing the petitioners while inviting
attention of this Court to Article 195 of Mahomedan Law from the book

“Principles of Mahomedan law, argued that every Mahomedan of sound mind,
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who has attained puberty, can enter into a contract of marriage. He argued
that puberty is presumed in the absence of evidence on completion of the age
of fifteen years. Since, in the case at hand, petitioner No.2/-
victim/prosecutrix at the time of marriage was 17 years old, marriage
solemnized interse petitioner No.1 and petitioner No.-2victim/prosecutrix
cannot be said to be void. In support of his aforesaid submission, learned
counsel for the petitioner has placed reliance upon the judgment rendered by
Hon’ble Punjab and Haryana High Court in case tilted Mohd. Samim vs.
State of Haryana and others, Criminal Writ Petition No.523 of 2018, decided
on 26.09.2018, wherein it has been held as under:-

“The arguments raised by learned State counsel as well as
counsel for respondent No.4 are not applicable to the present case as
both the parties belong to Muslim religion/community. The factum of
marriage has not been denied by learned counsel for the petitioner as
well as counsel for respondent No.4. The Delhi High Court in the case of
Rukshana vs. Gout. of NCT of Delhi 2007(3) R.C.R. (Criminal) 542, while
relying on the judgment of Md. Idris's case (supra) while reflecting on
the Mohammedan Law in somewhere similar situation, as the present
one, has held that the Criminal Writ Petition No.532 of 2018 (O&M) -8-
Sessions Judge was right in directing that she was at liberty to live with
her husband. The observations made by the Delhi High Court is
reproduced as under:-
11.

"7. Learned counsel for the petitioner submitted that
as per Mohammedan Law, a girl who had attained
the age of puberty could marry without consent of
her parents and had right to reside with her husband
even when she was less than 18 years of age and thus
otherwise a minor girl. In support of this, he referred
to the judgment of Patna High Court in the case of
Md.Idris v. State of Bihar and others 1980 Crl. L.J.

764. That was a case where girl in question was 15
years of age and had married respondent No. 4
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without the consent of her parents. Complaint was
filed that respondent No. 4 had enticed away the girl
in question (respondent No. 5) and minor daughter
of the petitioner in that case with a view to marry her
forcibly. On this complaint, respondent No. 5/girl
was produced before a Magistrate before whom she
stated that she had gone with respondent No. 4 with
her own accord and without enticement and married
him with her own volition. The medical evidence
showed that she was above 15 years but below 18
years, the Magistrate ordered the custody of
respondent No. 5 to the petitioner as she minor.

However, in the revision, the Sessions Judge ordered
the custody of the girl to her husband/respondent No.
4 whom she claimed to have married. Challenging
this order, father filed writ petition before the Patna
High Court. The High Court dismissing the writ
petition held that though respondent No. S on
relevant date may he minor under the Indian Criminal Writ
Petition No.532 of 2018 (O&M) -9-

Majority Act or within the meaning of Section 361
I.LP.C.,, still under Mohammedan Law she could have
married without consent of her natural guardian as
she had attained the age of puberty. In such a
situation, Sessions Judge was right in directing that
she was at liberty to live with her husband. The
following observations from this judgment would be
worth quoting:

"Whether respondent No. 5, who was below 18 years
of age, could have married without the consent of
her parents is another question which was seriously
contended before us. But, as [ shall immediately
indicate, under the Mohammedan Law a girl, who
has attained the age of puberty, can marry without
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the consent of her ©parents. In this connection
reference can be made to Article 251 or Mulla's
Principles of Mohammedan Law  which says that
every Mohammedan of sound mind, who has attained
puberty, may enter into a contract of marriage. The
explanation to the said Article says that puberty is
presumed, in absence of evidence on completion of
the age of 15 years. Even in Tyabji's Muslim Law
under Article 27 it is mentioned that a girl reaching
the age of puberty can marry without the consent of
her guardian. Article 268 of Mulla's Principles of
Mohammedan Law says that the marriage will be
presumed, in the absence of direct proof, by mere
fact of acknowledgment by the man or the woman as
his wife. Article 90 of Tyabji's Muslim Law also says
that a marriage is to be presumed on the
acknowledgment of either party to the marriage. As
such, it has to be held that under Mohammedan Law
a girl, who has reached the age of puberty, i.e., in Criminal Writ
Petition No.532 of 2018 (O&M) -10-
normal course at the age of 15 years, can marry
without the consent of her guardian."

11. Reliance is also placed upon the judgment rendered by Hon’ble
Punjab and Haryana High Court in case titled Gulam Deen and another
vs. State of Punjab and others passed in CRWP No.5744 of 2022, decided
on 13.06.2022, wherein it has been held as under:-

“Learned counsel for the petitioners would contend that this is
the first marriage of both the petitioners. He has relied upon the
decisions by this Court in ‘Kammu vs. State of Haryana & Ors.’
[2010(4) RCR (Civil) 716]; Yunus Khan vs. State of Haryana &
Ors.” [2014(3) RCR (Criminal) 518] and ‘Mohd. Samim vs. State
of Haryana & Ors.” [2019(1) 1 RCR (Criminal) 685] to contend
that in Muslim law puberty and majority are one and the same
and that there is a presumption that a person attains majority at
the age of 15 years. It is further contented that a Muslim boy or
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Muslim girl who has attained puberty is at liberty to marry any
one he or she likes and the guardian has no right to interfere.
Learned counsel for the petitioners contends that the life and
liberty of the petitioners is in grave danger at the hands of
respondent Nos.5 to 7. It is further contended that the
petitioners have also moved a representation dated 09.06.2022
(Annexure P-4) to the Senior Superintendent of Police, Pathankot
(respondent No.2). However, no action has been taken thereon.
Learned counsel for the petitioners submits that he limits his
prayer in the present petition and would be satisfied at this
stage if directions are issued for deciding the said representation
(Annexure P-4) in a time-bound manner in accordance with law.
This Court has taken note of the judgments cited on behalf of
the petitioners and also the fact that the girl in the instant case
i.e. petitioner No.2 is aged more than 16 years. In the case of
Yunus Khan(supra) it has been noted that the marriage of a
Muslim girl is governed by the personal law of the Muslims.
Article 195 from the book ‘Principles of Mohammedan Law by Sir
Dinshah Fardunji Mulla’ has also been reproduced in the said
decision which Article reads as under :

“195. Capacity for marriage - (1) Every Mahomedan of
sound mind, who has attained puberty, may enter into a
contract of marriage.

(2) Lunatics and minors who have not attained puberty
may be validly contracted in marriage by their respective
guardians.

(3) A marriage of a Mahomedan who is sound mind and
has attained puberty, is void, if it is brought about
without his consent.

Explanation - Puberty is presumed, in the absence of
evidence, on completion of the age of fifteen years.”

The law, as laid down in various judgments cited above, is clear
that the marriage of a Muslim girl is governed by the Muslim
Personal Law. As per Article 195 from the book Principles of
Mohammedan Law by Sir Dinshah Fardunji Mulla’, the
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petitioner No.2 being over 16 years of age was competent to
enter into a contract of marriage with a person of her choice.
Petitioner No.1 is stated to be more than 21 years of age. Thus,
both the petitioners are of marriageable age as envisaged by
Muslim Personal Law. In any event, the issue in hand is not with
regard to the validity of the marriage but to address the
apprehension raised by the petitioners of danger to their life and
liberty at the hands of the private respondents and to provide
them protection as envisaged under Article 21 of the
Constitution of India. Article 21 of the Constitution of India
provides for protection of life and personal liberty and further
lays down that no person shall be deprived of his or her life and
personal liberty except as per the procedure established by law.
The Court cannot shut its eyes to the fact that the apprehension
of the petitioners needs to be addressed. Merely because the
petitioners have got married against the wishes of their family
members, they cannot possibly be deprived of the fundamental
rights as envisaged in the Constitution of India.”

12. Having taken note of aforesaid law laid down by the Hon’ble
Punjab and Haryana High Court and Articles 195 and 251 of Mahomedan
Law, which have been reproduced hereinabove, this Court finds sufficient
force in the submission of learned counsel for the petitioner that petitioner
No.2 being Muslim girl can perform marriage after her having attained
puberty, which otherwise in the absence of evidence is presumed to have
been attained at the age of 15 years. In the case at hand, it is not in dispute
that petitioner No.2- victim/prosecutrix is 17 years of age and as such,
marriage solemnized by her with petitioner No.1 cannot be said to be void.

13. This Court, after having carefully perused the compromise,
which has been duly effected between the parties, sees substantial force in the
prayer having been made by the learned counsel for the petitioners that

offences in the instant case can be ordered to be compounded.



95

14. Since the petition has been filed under Section 482 Cr.P.C, this
Court deems it fit to consider the present petition in the light of the judgment
passed by Hon’ble Apex Court in Narinder Singh and others versus State
of Punjab and another (2014)6 Supreme Court Cases 466, whereby
Hon’ble Apex Court has formulated guidelines for accepting the settlement
and quashing the proceedings or refusing to accept the settlement with
direction to continue with the criminal proceedings. Perusal of judgment
referred above clearly depicts that in para 29.1, Hon’ble Apex Court has
returned the findings that power conferred under Section 482 of the Code is
to be distinguished from the power which lies in the Court to compound the
offences under section 320 of the Code. No doubt, under section 482 of the
Code, the High Court has inherent power to quash the criminal proceedings
even in those cases which are not compoundable, where the parties have
settled the matter between themselves. However, this power is to be as

under:-

29. In view of the aforesaid discussion, we sum up and lay
down the following principles by which the High Court would
be guided in giving adequate treatment to the settlement
between the parties and exercising its power under Section 482
of the Code while accepting the settlement and quashing the
proceedings or refusing to accept the settlement with direction
to continue with the criminal proceedings:

29.1Power conferred under Section 482 of the Code is to be
distinguished from the power which lies in the Court to
compound the offences under Section 320 of the Code. No
doubt, under Section 482 of the Code, the High Court has
inherent power to quash the criminal proceedings even in
those cases which are not compoundable, where the parties
have settled the matter between themselves. However, this
power is to be exercised sparingly and with caution.


https://indiankanoon.org/doc/903398/
https://indiankanoon.org/doc/903398/
https://indiankanoon.org/doc/895891/
https://indiankanoon.org/doc/903398/
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29.2. When the parties have reached the settlement and on
that basis petition for quashing the criminal proceedings is
filed, the guiding factor in such cases would be to secure:

(i) ends of justice, or
(ii) to prevent abuse of the process of any Court.

While exercising the power under Section 482 Cr.P.C the High
Court is to form an opinion on either of the aforesaid two
objectives.

29.3. Such a power is not be exercised in those prosecutions
which involve heinous and serious offences of mental depravity
or offences like murder, rape, dacoity, etc. Such offences are
not private in nature and have a serious impact on society.
Similarly, for offences alleged to have been committed under
special statute like the Prevention of Corruption Act or the
offences committed by Public Servants while working in that
capacity are not to be quashed merely on the basis of
compromise between the victim and the offender.

29.4. On the other, those criminal cases having
overwhelmingly @ and  pre-dominantly civil character,
particularly those arising out of commercial transactions or
arising out of matrimonial relationship or family disputes
should be quashed when the parties have resolved their entire
disputes among themselves.

29.5. While exercising its powers, the High Court is to examine
as to whether the possibility of conviction is remote and bleak
and continuation of criminal cases would put the accused to
great oppression and prejudice and extreme injustice would be
caused to him by not quashing the criminal cases.

29.6. Offences under Section 307 IPC would fall in the category
of heinous and serious offences and therefore is to be generally
treated as crime against the society and not against the
individual alone. However, the High Court would not rest its
decision merely because there is a mention of Section 307 IPC
in the FIR or the charge is framed under this provision. It
would be open to the High Court to examine as to whether


https://indiankanoon.org/doc/1331755/
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incorporation of Section 307 IPC is there for the sake of it or
the prosecution has collected sufficient evidence, which if
proved, would lead to proving the charge under Section 307
IPC. For this purpose, it would be open to the High Court to go
by the nature of injury sustained, whether such injury is
inflicted on the vital/delegate parts of the body, nature of
weapons used etc. Medical report in respect of injuries suffered
by the victim can generally be the guiding factor. On the basis
of this prima facie analysis, the High Court can examine as to
whether there is a strong possibility of conviction or the
chances of conviction are remote and bleak. In the former case
it can refuse to accept the settlement and quash the criminal
proceedings whereas in the later case it would be permissible
for the High Court to accept the plea compounding the offence
based on complete settlement between the parties. At this
stage, the Court can also be swayed by the fact that the
settlement between the parties is going to result in harmony
between them which may improve their future relationship.

29.7. While deciding whether to exercise its power under
Section 482 of the Code or not, timings of settlement play a
crucial role. Those cases where the settlement is arrived at
immediately after the alleged commission of offence and the
matter is still under investigation, the High Court may be
liberal in accepting the settlement to quash the criminal
proceedings/investigation. It is because of the reason that at
this stage the investigation is still on and even the charge sheet
has not been filed. Likewise, those cases where the charge is
framed but the evidence is yet to start or the evidence is still at
infancy stage, the High Court can show benevolence in
exercising its powers favourably, but after prima facie
assessment of the circumstances/material mentioned above.
On the other hand, where the prosecution evidence is almost
complete or after the conclusion of the evidence the matter is
at the stage of argument, normally the High Court should
refrain from exercising its power under Section 482 of the
Code, as in such cases the trial court would be in a position to
decide the case finally on merits and to come a conclusion as
to whether the offence under Section 307 IPC is committed or
not. Similarly, in those cases where the conviction is already
recorded by the trial court and the matter is at the appellate
stage before the High Court, mere compromise between the
parties would not be a ground to accept the same resulting in
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acquittal of the offender who has already been convicted by the
trial court. Here charge is proved under Section 307 IPC and
conviction is already recorded of a heinous crime and,
therefore, there is no question of sparing a convict found guilty
of such a crime”.

15. The Hon’ble Apex Court in case Gian Singh v.State of Punjab

and anr. (2012) 10 SCC 303 has held that power of the High Court in
quashing of the criminal proceedings or FIR or complaint in exercise of its
inherent power is distinct and different from the power of a Criminal Court
for compounding offences under Section 320 Cr.PC. Even in the judgment
passed in Narinder Singh’s case, the Hon’ble Apex Court has held that while
exercising inherent power under Section 482 Cr.PC the Court must have due
regard to the nature and gravity of the crime and its social impact and it
cautioned the Courts not to exercise the power for quashing proceedings in
heinous and serious offences of mental depravity, murder, rape, dacoity etc.
However subsequently, the Hon’ble Apex Court in Dimpey Gujral and Ors.
vs. Union Territory through Administrator, UT, Chandigarh and Ors.
(2013( 11 SCC 497 has also held as under:-

“7. In certain decisions of this Court in view of the settlement
arrived at by the parties, this Court quashed the FIRs though
some of the offences were non-compoundable. A two Judges’
Bench of this court doubted the correctness of those decisions.
Learned Judges felt that in those decisions, this court had
permitted compounding of non-compoundable offences. The said
issue was, therefore, referred to a larger bench.

The larger Bench in Gian Singh v. State of Punjab (2012) 10 SCC
303 considered the relevant provisions of the Code and the
judgments of this court and concluded as under: (SCC pp. 342-43,
para 61)
61. The position that emerges from the above discussion
can be summarised thus: the power of the High Court in
quashing a criminal proceeding or FIR or complaint in
exercise of its inherent jurisdiction is distinct and different


https://indiankanoon.org/doc/455468/

99

from the power given to a criminal court for compounding
the offences under Section 320 of the Code. Inherent power
is of wide plenitude with no statutory limitation but it has
to be exercised in accord with the guideline engrafted in
such power viz; (i) to secure the ends of justice or (ii) to
prevent abuse of the process of any Court. In what cases
power to quash the criminal proceeding or complaint or
F.ILR may be exercised where the offender and victim have
settled their dispute would depend on the facts and
circumstances of each case and no category can be
prescribed. However, before exercise of such power, the
High Court must have due regard to the nature and gravity
of the crime. Heinous and se serious impact on society.
Similarly, any compromise between the victim and offender
in relation to the offences under special statutes like
Prevention of Corruption Act or the offences committed by
public servants while working in that capacity etc; cannot
provide for any basis for quashing criminal proceedings
involving such offences. But the criminal cases having
overwhelmingly and pre-dominatingly civil flavour stand on
different footing for the purposes of quashing, particularly
the offences arising from commercial, financial, mercantile,
cwvil, partnership or such like transactions or the offences
arising out of matrimony relating to dowry, etc. or the
family disputes where the wrong is basically private or
personal in nature and the parties have resolved their
entire dispute. In this category of cases, High Court may
quash criminal proceedings if in its view, because of the
compromise between the offender and victim, the
possibility of conviction is remote and bleak and
continuation of criminal case would put accused to great
oppression and prejudice and extreme injustice would be
caused to him by not quashing the criminal case despite
full and complete settlement and compromise with the
victim. In other words, the High Court must consider
whether it would be unfair or contrary to the interest of
justice to continue with the criminal proceeding or
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continuation of the criminal proceeding would tantamount
to abuse of process of law despite settlement and
compromise between the victim and wrongdoer and
whether to secure the ends of justice, it is appropriate that
criminal case is put to an end and if the answer to the
above question(s) is in affirmative, the High Court shall be
well within its jurisdiction to quash the criminal
proceeding.” (emphasis supplied)
8. In the light of the above observations of this court in Gian Singh,
we feel that this is a case where the continuation of criminal
proceedings would tantamount to abuse of process of law because
the alleged offences are not heinous offences showing extreme
depravity nor are they against the society. They are offences of a
personal nature and burying them would bring about peace and
amity between the two sides. In the circumstances of the case,
FIR No. 163 dated 26.10.2006 registered under Section 147, 148,
149, 323, 307, 452 and 506 of the IPC at Police Station Sector 3,
Chandigarh and all consequential proceedings arising there from
including the final report presented under Section 173 of the Code
and charges framed by the trial Court are hereby quashed.”

Recently Hon’ble Apex Court in its latest judgment dated 4th

October, 2017, titled as Parbatbhai Aahir @ Parbatbhai Bhimsinhbhai

Karmur and others versus State of Gujarat and Another, passed in

Criminal Appeal No.1723 of 2017 arising out of SLP(Crl) No.9549 of 2016,

reiterated the principles/ parameters laid down in Narinder Singh’s case

supra for accepting the settlement and quashing the proceedings. It would

be profitable to reproduce para No. 13 to 15 of the judgment herein:

“13. The same principle was followed in Central Bureau of
Investigation v. Maninder Singh (2016)1 SCC 389 by a bench
of two learned Judges of this Court. In that case, the High Court
had, in the exercise of its inherent power under Section 482
quashed proceedings under Sections 420, 467, 468 and 471
read with Section 120-B of the Penal Code. While allowing the
appeal filed by the Central Bureau of Investigation Mr Justice
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Dipak Misra (as the learned Chief Justice then was) observed
that the case involved allegations of forgery of documents to
embezzle the funds of the bank. In such a situation, the fact that
the dispute had been settled with the bank would not justify a
recourse to the power under Section 482:

“...In economic offences Court must not only keep in view
that money has been paid to the bank which has been
defrauded but also the society at large. It is not a case of
simple assault or a theft of a trivial amount; but the
offence with which we are concerned is well planned and
was committed with a deliberate design with an eye of
personal profit regardless of consequence to the society
at large. To quash the proceeding merely on the ground
that the accused has settled the amount with the bank
would be a misplaced sympathy. If the prosecution
against the economic offenders are not allowed to
continue, the entire community is aggrieved."

14. In a subsequent decision in State of Tamil Nadu v R
Vasanthi Stanley (2016) 1 SCC 376, the court rejected the
submission that the first respondent was a woman “who was
following the command of her husband” and had signed certain
documents without being aware of the nature of the fraud which
was being perpetrated on the bank. Rejecting the submission,

this Court held that:

“... Lack of awareness, knowledge or intent is neither to be
considered nor accepted in economic offences. The
submission assiduously presented on gender leaves us
unimpressed. An offence under the criminal law is an
offence and it does not depend upon the gender of an
accused. True it is, there are certain provisions in Code of
Criminal Procedure relating to exercise of jurisdiction
Under Section 437, etc. therein but that altogether
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pertains to a different sphere. A person committing a
murder or getting involved in a financial scam or forgery
of documents, cannot claim discharge or acquittal on the
ground of her gender as that is neither constitutionally
nor statutorily a valid argument. The offence is gender
neutral in this case. We say no more on this score...”

“...A grave criminal offence or serious economic offence or
for that matter the offence that has the potentiality to
create a dent in the financial health of the institutions, is
not to be quashed on the ground that there is delay in
trial or the principle that when the matter has been
settled it should be quashed to avoid the load on the
system...”

15.The broad principles which emerge from the precedents on

the subject may be summarized in the following propositions:

(i)

(i)

(iid)

Section 482 preserves the inherent powers of the High
Court to prevent an abuse of the process of any court or to
secure the ends of justice. The provision does not confer
new powers. It only recognizes and preserves powers which
inhere in the High Court;

The invocation of the jurisdiction of the High Court
to quash a First Information Report or a criminal
proceeding on the ground that a settlement has been
arrived at between the offender and the victim is not the
same as the invocation of jurisdiction for the purpose of
compounding an offence. While compounding an offence,
the power of the court is governed by the provisions of
Section 320 of the Code of Criminal Procedure, 1973.
The power to quash under Section 482 is attracted even if
the offence is non-compoundable.

In forming an opinion whether a criminal proceeding or
complaint should be quashed in exercise of its jurisdiction
under Section 482, the High Court must evaluate whether
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v)

(vi)

(vii)

(viii)

(ix)
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the ends of justice would justify the exercise of the
inherent power;

While the inherent power of the High Court has a
wide ambit and plenitude it has to be exercised; (i) to
secure the ends of justice or (ii) to prevent an abuse of the
process of any court;

The decision as to whether a complaint or First
Information Report should be quashed on the ground that
the offender and victim have settled the dispute, revolves
ultimately on the facts and circumstances of each case and
no exhaustive elaboration of principles can be formulated,;

In the exercise of the power under Section 482 and while
dealing with a plea that the dispute has bee inherent n
settled, the High Court must have due regard to the nature
and gravity of the offence. Heinous and serious offences
involving mental depravity or offences such as murder,
rape and dacoity cannot appropriately be quashed though
the victim or the family of the victim have settled the
dispute. Such offences are, truly speaking, not private in
nature but have a serious impact upon society. The
decision to continue with the trial in such cases is
founded on the overriding element of public interest in
punishing persons for serious offences;

As distinguished from serious offences, there may be
criminal cases which have an overwhelming or
predominant element of a civil dispute. They stand on a
distinct footing in so far as the exercise of the inherent
power to quash is concerned;

Criminal cases involving offences which arise from
commercial, financial, mercantile, partnership or similar
transac mental tions with an essentially civil flavour
may in appropriate situations fall for quashing where
parties have settled the dispute;

In such a case, the High Court may quash the criminal
proceeding if in view of the compromise between the
disputants, the possibility of a conviction is remote and
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the continuation of a criminal proceeding would cause
oppression and prejudice; and

There is yet an exception to the principle set out in
propositions (viii) and (ix) above. Economic offences
involving the financial and economic well-being of the state
have implications which lie beyond the domain of a mere
dispute between private disputants. The High Court
would be justified in declining to quash where the offender
is involved in an activity akin to a financial or economic
fraud or misdemeanour. The consequences of the act
complained of upon the financial or economic system will
weigh in the balance.

17. The Hon’ble Apex Court in (2019) 5 SCC 688, titled as State
of Madhya Pradesh vs. Laxmi Narayan , has held as under:-

“ 15 . Considering the law on the point and the other decisions

of this Court on the point, referred to hereinabove, it is

observed and held as under:

15.1 That the power conferred under Section 482 of the Code to

15.2.

quash the criminal proceedings for the non-compoundable
offences under Section 320 of the Code can be exercised
having overwhelmingly and predominantly the civil
character, particularly those arising out of commercial
transactions or arising out of matrimonial relationship or
family disputes and when the parties have resolved the
entire dispute amongst themselves;

Such power is not to be exercised in those prosecutions
which involved heinous and serious offences of mental
depravity or offences like murder, rape, dacoity, etc. Such
offences are not private in nature and have a serious
impact on society;

15.3 Similarly, such power is not to be exercised for the offences

under the special statutes like Prevention of Corruption
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Act or the offences committed by public servants while
working in that capacity are not to be quashed merely on
the basis of compromise between the victim and the
offender;

15.4 Offences under Section 307 IPC and the Arms Act etc.
would fall in the category of heinous and serious offences
and therefore are to be treated as crime against the society
and not against the individual alone, and therefore, the
criminal proceedings for the offence under Section 307 IPC
and/or the Arms Act etc. which have a serious impact on
the society cannot be quashed in exercise of powers under
Section 482 of the Code, on the ground that the parties
have resolved their entire dispute amongst themselves.
However, the High Court would not rest its decision merely
because there is a mention of Section 307 IPC in the FIR or
the charge is framed under this provision. It would be open
to the High Court to examine as to whether incorporation
of Section 307 IPC is there for the sake of it or the
prosecution has collected sufficient evidence, which if
proved, would lead to framing the charge under Section
307 IPC. For this purpose, it would be open to the High
Court to go by the nature of injury sustained, whether
such injury is inflicted on the vital/delegate parts of the
body, nature of weapons used etc. However, such an
exercise by the High Court would be permissible only after
the evidence is collected after investigation and the charge
sheet is filed/charge is framed and/or during the trial.
Such exercise is not permissible when the matter is still
under investigation. Therefore, the ultimate conclusion in
paragraphs 29.6 and 29.7 of the decision of this Court in
the case of Narinder Singh (supra) should be read
harmoniously and to be read as a whole and in the
circumstances stated hereinabove;

15.5 While exercising the power under Section 482 of the Code
to quash the criminal proceedings in respect of non-
compoundable offences, which are private in nature and
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do not have a serious impart on society, on the ground
that there is a settlement/ compromise between the victim
and the offender, the High Court is required to consider
the antecedents of the accused; the conduct of the
accused, namely, whether the accused was absconding
and why he was absconding, how he had managed with
the complainant to enter into a compromise etc.

18. It is quite apparent from the aforesaid exposition of law that
High Court has inherent power to quash criminal proceedings even in those
cases which are not compoundable, but such power is to be exercised
sparingly and with great caution. In the judgments, referred hereinabove,
Hon’ble Apex Court has categorically held that Court while exercising inherent
power under Section 482 Cr.P.C. must have due regard to the nature and
gravity of offence sought to be compounded. Hon’ble Apex Court has though
held that heinous and serious offences of mental depravity, murder, rape,
dacoity etc. cannot appropriately be quashed though the victim or the family
of the victim have settled the dispute, but it has also observed that while
exercising its powers, High Court is to examine as to whether the possibility
of conviction is remote and bleak and continuation of criminal cases would
put the accused to great oppression and prejudice and extreme injustice
would be caused to him by not quashing the criminal cases. Hon’ble Apex
Court has further held that Court while exercising power under Section 482
Cr.P.C can also be swayed by the fact that settlement between the parties is
going to result in harmony between them which may improve their future
relationship. Hon’ble Apex Court in its judgment rendered in State of Tamil
Nadu supra, has reiterated that Section 482 preserves the inherent powers of
the High Court to prevent an abuse of the process of any court or to secure
the ends of justice and has held that the power to quash under Section 482 is
attracted even if the offence is non-compoundable. In the aforesaid judgment

Hon’ble Apex Court has held that while forming an opinion whether a criminal
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proceedings or complaint should be quashed in exercise of its jurisdiction
under Section 482, the High Court must evaluate whether the ends of justice
would justify the exercise of the inherent power.

19. Since, in the case at hand, petitioner No.2- victim/prosecutrix
has already solemnized marriage with petitioner No.1 and she is living happy
married life, it would be in the interest of justice to accept the prayer made on
behalf of the petitioner/accused for quashing of the FIR as well as consequent
proceedings, which if otherwise allowed to sustain may disturb the happy
married life of the petitioner No.1 and victim/prosecutrix. No doubt, while
accepting prayer for quashing of the FIR in heinous crime like rape, etc.
interest of society at large is to be kept in mind rather than the interest of an
individual, however in the facts and circumstances of the case, as detailed
hereinabove, interest of victim/prosecutrix appears to be of paramount
importance, if is not protected and petitioner No.1l/accused is left to be
prosecuted for his having committed the offence punishable under Sections
376, 506 of IPC and Section 6 of POCSO Act, ultimate loser would be
petitioner No.2 (victim/prosecutrix and as such, no fruitful purpose would be
served in continuing with the criminal proceedings.

20. Consequently, in view of the averments contained in the petition
as well as the submissions having been made by the learned counsel for the
parties that the matter has been compromised, and keeping in mind the well
settled proposition of law as well as the compromise being genuine, this Court
has no inhibition in accepting the compromise and quashing the FIR as well
as consequent proceedings pending in the competent Court of law.

21. Accordingly, in view of the detailed discussion made hereinabove
as well as law laid down by the Hon’ble Apex Court, FIR No. 127 of 2021,
dated 29.08.2021 under Sections 376, 506 of IPC and Section 6 of POCSO
Act, registered at police Station, Majra, District Sirmaur, H.P., as well as

consequent proceedings, if any, pending adjudication in the competent court
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of law, are quashed and set-aside and the petitioner-accused is acquitted for
the charges framed against him.

22. The present petition is allowed in the aforesaid terms. Pending
application(s), if any, also stands disposed of.
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Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 406, 410, 420, 120-B, 34- Quashing of F.I.R.- Held- Where criminal
proceeding is manifestly attended with mala fide and/or where the proceeding
is maliciously instituted with an ulterior motive for wreaking vengeance on the
accused and with a view to spite him/her due to private and personal grudge,
High Court while exercising power under Section 482 Cr.PC can proceed to
quash the proceedings- Evidentiary material on record, if accepted would not
reasonably connect the petitioner with crime- Petition allowed. (Para 14, 30,
31)

Cases referred:

Anand Kumar Mohatta and Anr. v. State (Government of NCT of Delhi)
Department of Home and Anr, AIR 2019 SC 210;

Central Bureau of Investigation, SPE, SIU (X), New Delhi vs. Duncans Agro
Industries Ltd, Calcutta (1996) S SCC 591;

Joseph Salvaraj A vs. State of Gujarat and others AIR 2011 SC 2258;
Mahadeo Prasad vs. State of West Bengal AIR 1954 S.C.724;

Pramod Suryabhan Pawar v. The State of Maharashtra and Anr, (2019) 9 SCC
608;

Prashant Bharti v. State (NCT of Delhi), (2013) 9 SCC 293;

Rajiv Thapar and Ors v. Madan Lal Kapoor, (2013) 3 SCC 330;

State of Gujarat vs. Jaswantlal Nathalal, (1968) 2SCR 408;

State of Haryana and others vs. Bhajan Lal and others, 1992 Supp (1) SCC
335;

State of Karnataka vs. L. Muniswamy and others, 1977 (2) SCC 699;

This petition coming on for admission after notice this day, the

Court passed the following:

ORDER

By way of instant petition filed under Section 482 Cr.P.C., read
with Section 227 of the Constitution of India, prayer has been made on behalf
of the petitioner for quashing of FIR No.129, dated 12.04.2019, registered at
police Station, Una Sadar, District Una, H.P., under Sections 406, 410, 420,
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120-B and 34 of IPC as well as consequent proceedings pending before the
competent court of law.

2. For having bird’s eye view, facts leading to the registration of FIR
sought to be quashed in the instant proceedings are that the Branch Manager,
Vijaya Bank, Una, District Una, H.P., sanctioned the loan amount of
"10,00,000/-on dated 12.01.20135 to the petitioner, who in turn, executed an
agreement/ deed of hypothecations dated 12.01.2015 and hypothecated the
machinery in favour of the bank. Since the petitioner allegedly committed
default in repayment of loan and had committed serious irregularities in the
operation of the accounts, bank, as detailed hereinabove, firstly called upon
the petitioner to make the payment regularly, but subsequently debt of the
petitioner was classified as “NPA” on 30.9.2018. On 7.6.2018, notice for the
recovery of loan was issued by the bank to the petitioner, but despite that he
made the default in payment. Thereafter, demand-cum re-possession seizure
notice was issued to the petitioner and to the surety on 01.10.2018. The
authorization letter for re-possession/ seizure of machinery was issued to
seizure agent on 30.10.2018, but by that time allegedly petitioner had
absconded with the hypothecated machinery and it was not found at the place
of business. The letter by recovery agent addressed to the Regional Manager
for (Recovery) Vijaya bank dated 29.11.2018, is annexed with as Annexure R-
2 with the reply filed by Superintendent of Police Una, wherein he reported
that borrower has disposed off the machinery, therefore FIR for fraud may be
lodged against the borrower. In the aforesaid backdrop, respondent No.3, Uma
Shankar Kumar, Branch Manager, Vijaya Bank, Una lodged complaint in the
police station, but it appears that no action was taken by the police on the
complaint of the bank and as such, it was compelled to file complaint under
Section 156(3) Cr.P.C in the Court of Judicial Magistrate 1st Class, Court
No.IIl, Una, praying therein to order for registration of the case against the

petitioner under Sections 406, 410, 420, 120-B and 34 of IPC. In the aforesaid
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background, FIR sought to be quashed in the instant proceedings came to be
lodged against the petitioner, who as per the reply filed by respondent No.1
stands declared proclaimed offender in the case vide order dated 29.01.2021
passed by court below.

3. Precisely, the grounds, as has been raised in the petition and
further canvassed by Mr. George, learned counsel representing the petitioner
for quashing of FIR, are that once petitioner has already repaid the entire
amount of loan alongwith up-to -date interest, he cannot be prosecuted for his
being allegedly committed the offence of criminal breach of trust punishable
under Section 406 of IPC. Learned counsel for the petitioner while inviting
attention of this Court to Sections 405 and 406 IPC, argued that if any person
entrusted with any property, or with any dominion over property, dishonestly
misappropriates or converts to his own use that property, or dishonestly uses
or disposes of that property in violation of any direction of law, such person
can be said to have committed the offence of criminal breach of trust
punishable under section 406 of IPC. Learned counsel for the petitioner
further argued that at no point of time machinery alleged to have been sold by
the petitioner was entrusted to him by the complainant, rather same as per
own case of the complainant was hypothecated by petitioner with the bank.
Learned counsel for the petitioner further argued that though machinery or
other property kept as collateral security in lieu of loan was hypothecated with
the bank, but always remained in the ownership of the petitioner and as such,
there is no question, if any, of entrustment of property by the bank to the
petitioner. If it is so, no case much less under Section 405 of IPC, is made out
against the petitioner. While referring to Section 420 of IPC, learned counsel
for the petitioner argued that there is no material on record to suggest that
petitioner committed cheating and dishonestly induced respondent-bank to
deliver its property to any person, or any part of a valuable security, which is

capable of being converted into a valuable security. He argued that to attract
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Section 482 Cr.P.C, there has to be dishonest intention from very beginning,
which is sine qua non to hold the accused guilty for the commission of said
offence. He argued that as per own case of respondent-bank, petitioner was
regular in making repayment of loan for some time, but subsequently on
account of irregular payments, his account was classified as “NPA’ on
30.9.2018. He argued that had petitioner had an intention to cheat the bank
from very beginning, he would have not paid single installment after availing
loan facility from the respondent bank, rather he kept on paying installments
regularly, but subsequently on account of some financial crunch became
irregular in payment but that does not mean that he had an intention from
very beginning to cheat and misappropriate the loan amount. Learned counsel
for the petitioner further argued that since no case much less substantial is
made out against the petitioner under Sections 405 and 406 of IPC for the
reasons stated hereinabove, no fruitful purpose would be served by keeping
the FIR sought to be quashed alive. He argued that to the contrary, petitioner,
who is innocent and has not committed any offence as is being alleged against
him, would be put to great hardship. He argued that moreover entire loan
amount now stands repaid and as such, otherwise also, no case is made out
against the petitioner and as such, prayer made in the instant petition
deserves to be allowed. In support of his aforesaid contention, learned counsel
for the petitioner has placed reliance upon the following judgments passed by
Hon’ble Apex Court:-

i). State of Haryana and others vs. Bhajan Lal and
others, 1992 Supp (1) SCC 335.

ii) Anand Kumar Mohatta and another vs. State
(Government of NCT of Delhi) Department of Home and
Anr, AIR 2019 SC 210 and

iii) Judgment dated 3.1.2019 passed by Hon’ble Apex
Court in case titled Satishchandra Ratanlal Shah
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versus State of Gujarat and another in Criminal
Appeal No.9 of 2019 (arising out of SLP(CRL). No.5223
of 2018).

4. Mr. Sudhir Bhatnagar, learned Additional Advocate General and
Mr. Deepak Bhasin, learned counsel representing respondents No.l to 3,
refuted the aforesaid submissions made by learned counsel representing the
petitioner, by stating that since machinery alleged to have been sold by
petitioner was under hypothecation, he had no authority to sell the same and
as such, no fault, if any, can be said to have been committed by the police
while registering criminal case under Section 406 and 420 IPC. Above named
counsel representing the respondents further argued that loan account of the
petitioner was classified as “NPA” on 30.9.2018 and when he sold machinery
hypothecated in favour of the bank, sum of ° 5, 14, 982/- with interest was
payable by him and as such, it cannot be said that he has not committed any
offence punishable under Sections 406 and 420 of IPC. Learned counsel for
the respondents further argued that hypothecation means that till the time
entire loan amount is repaid, property hypothecated in favour of the bank
would be considered as property of the bank and as such, it cannot be
contended /submitted that during hypothecation person in whose favour loan
is advanced can claim him/herself to be owner of the property under
hypothecation. They further argued that till the time entire loan amount is not
repaid property moveable or immoveable hypothecated in favour of the bank
would be deemed to have been entrusted to the loanee by the bank and he
cannot dispose of the same till the time property is released from the
hypothecation. Lastly above named counsel representing respondents argued
that whether petitioner had an intention from very beginning to cheat is a
question which need to be determined/answered on the basis of the totality of

evidence led on record by the respective parties during trial and as such, it
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would be too premature at this stage to conclude that petitioner has not
committed any offence punishable under Section 420 of IPC.

S. Learned counsel for the respondents further argued that High
Court while exercising power under Section 482 Cr.P.C cannot adjudicate
upon the veracity of the facts alleged or enter into an appreciation of
competing evidence presented, rather limited question for determination in
these proceedings can be whether on the face of FIR, the allegations constitute
as a cognizable offence, if yes, then power under section 482 cannot be
exercised to quash the FIR. They further argued that since prima-facie FIR
discloses cognizable offence alleged to have been committed by the petitioner,
this Court may not exercise power under Section 482 Cr.P.C.

6. I have heard learned counsel representing the parties and
perused the record of the case.

7. Close scrutiny of the FIR sought to be quashed in the instant
proceedings as well as reply to the petition filed by the respondents, reveal
that petitioner vide application dated 12.01.2015 applied to Vijaya bank, Una
for term loan to the extent of Rs.10 lac, which was sanctioned in his favour on
12.01.2015 itself. Petitioner submitted certain documents required by the
bank and thereafter loan amount was released in favour of the petitioner.
From January 2015 to middle of the year 2018 petitioner continued to repay
the loan amount through installments along with interest, but thereafter
became irregular in payment. Since despite repeated notices, petitioner failed
to repay the remaining amount, his loan account was classified as “NPA” on
30.09.2018 and recovery notice of loan was issued on 7.6.2018. Since despite
notice of recovery, petitioner failed to make the payment, bank issued
authorization letter to its agent for re-possession and seizure of machinery,
who in turn, reported vide communication dated 29.11.2018 that petitioner

has absconded with the machinery and as such, in this backdrop FIR sought
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to be quashed in the instant proceedings came to be lodged against the
petitioner.

8. Though, as per the reply filed by the respondents, sum of
°5,14,982/- with up-to- date interest was payable at the time of lodging of the
FIR, but during proceedings of the case, it was informed that as of now entire
loan amount stands recovered, which fact has been duly acknowledged by
learned counsel representing the respondent-bank.

9. Precisely, the case of the prosecution against the petitioner is
that he fraudulently without any authority sold the machinery hypothecated
in favour of the bank. As per prosecution, till the time property was
hypothecated, it was deemed to have been entrusted to the petitioner by the
bank, which advanced loan to the tune of "10,00,000/-. Apart from above,
another allegation against the petitioner is that he intentionally with a view to
commit fraud upon the bank sold the hypothecated property, which was
property of the bank till the time entire loan amount was not repaid.

10. Before considering the prayer made in the instant petition for
quashing of FIR, this Court deems it necessary to discuss/elaborate the scope
of this Court to quash the FIR as well as criminal proceedings while exercising
power under Section 482 Cr.P.C.

11. A three-Judge Bench of the Hon’ble Apex Court in case titled
State of Karnataka vs. L. Muniswamy and others, 1977 (2) SCC 699, held

that High Court while exercising power under Section 482 Cr.P.C., is entitled
to quash the proceedings, if it comes to the conclusion that allowing the
proceeding to continue would be an abuse of the process of the Court or that
the ends of justice require that the proceeding ought to be quashed.

12. Subsequently, in case titled State of Haryana and others vs.
Bhajan Lal and others, 1992 Supp (1) SCC 335, the Hon’ble Apex Court

while elaborately discussing the scope and competence of High Court to quash

criminal proceedings under Section 482 Cr.PC laid down certain principles


https://indiankanoon.org/doc/548497/
https://indiankanoon.org/doc/1033637/
https://indiankanoon.org/doc/1033637/
https://indiankanoon.org/doc/1033637/
https://indiankanoon.org/doc/1679850/

116

governing the jurisdiction of High Court to exercise its power. After passing of
aforesaid judgment, issue with regard to exercise of power under Section 482
Cr.PC, again came to be considered by the Hon’ble Apex Court in case bearing
Criminal Appeal No.577 of 2017 (arising out of SLP (CrL.) No. 287 of 2017)
titled Vineet Kumar and Ors. v. State of U.P. and Anr., wherein it has been
held that saving of the High Court’s inherent powers, both in civil and criminal
matters, is designed to achieve a salutary public purpose i.e. court
proceedings ought not to be permitted to degenerate into a weapon of
harassment or persecution.

13. The Hon’ble Apex Court in Prashant Bharti v. State (NCT of
Delhi), (2013) 9 SCC 293, relying upon its earlier judgment titled as Rajiv
Thapar and Ors v. Madan Lal Kapoor, (2013) 3 SCC 330, reiterated that
High Court has inherent powers under Section 482 Cr.PC., to quash the
proceedings against an accused, at the stage of issuing process, or at the stage
of committal, or even at the stage of framing of charge, but such power must
always be used with caution, care and circumspection. In the aforesaid
judgment, the Hon’ble Apex Court concluded that while exercising its inherent
jurisdiction under Section 482 of the Cr.PC, Court exercising such power must
be fully satisfied that the material produced by the accused is such, that
would lead to the conclusion, that his/their defence is based on sound,
reasonable, and indubitable facts and the material adduced on record itself
overrule the veracity of the allegations contained in the accusations levelled by
the prosecution/complainant. Besides above, the Hon’ble Apex Court further
held that material relied upon by the accused should be such, as would
persuade a reasonable person to dismiss and condemn the actual basis of the
accusations as false. In such a situation, the judicial conscience of the High
Court would persuade it to exercise its power under Section 482 of the Cr.P.C.
to quash such criminal proceedings, for that would prevent abuse of process

of the court, and secure the ends of justice. In the aforesaid judgment titled
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as Prashant Bharti v. State (NCT of Delhi), (2013) 9 SCC 293, the Hon’ble

Apex Court has held as under:-

“22. The proposition of law, pertaining to quashing of
criminal proceedings, initiated against an accused by a
High Court under Section 482 of the Code of Criminal
Procedure (hereinafter referred to as “the Cr.P.C.”) has
been dealt with by this Court in Rajiv Thapar & Ors. vs.
Madan Lal Kapoor wherein this Court inter alia held as
under: (2013) 3 SCC 330, paras 29-30)
29. The issue being examined in the instant

case is the jurisdiction of the High Court under
Section 482 of the Cr.P.C., if it chooses to
quash the initiation of the prosecution against
an accused, at the stage of issuing process, or
at the stage of committal, or even at the stage of
framing of charges. These are all stages before
the commencement of the actual trial. The
same parameters would naturally be available
for later stages as well. The power vested in the
High Court under Section 482 of the Cr.P.C., at
the stages referred to hereinabove, would have
far reaching consequences, inasmuch as, it
would negate the prosecution’s/complainant’s
case without allowing the prosecution/
complainant to lead evidence. Such a
determination must always be rendered with
caution, care and circumspection. To invoke its
inherent jurisdiction under Section 482 of the
Cr.P.C. the High Court has to be fully satisfied,
that the material produced by the accused is
such, that would lead to the conclusion, that
his/their defence is based on sound,
reasonable, and indubitable facts; the material
produced is such, as would rule out and
displace the assertions contained in the charges
levelled against the accused; and the material
produced is such, as would clearly reject and


https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/445276/

118

overrule the veracity of the allegations
contained in the accusations levelled by the

prosecution/complainant. It should be
sufficient to rule out, reject and discard the
accusations levelled by the

prosecution/complainant, without the necessity
of recording any evidence. For this the material
relied upon by the defence should not have
been refuted, or alternatively, cannot be
justifiably refuted, being material of sterling
and impeccable quality. The material relied
upon by the accused should be such, as would
persuade a reasonable person to dismiss and
condemn the actual basis of the accusations as
false. In such a situation, the judicial
conscience of the High Court would persuade it
to exercise its power under Section 482 of the
Cr.P.C. to quash such criminal proceedings, for
that would prevent abuse of process of the
court, and secure the ends of justice.

30. Based on the factors canvassed in the
foregoing paragraphs, we would delineate the
following steps to determine the veracity of a
prayer for quashing, raised by an accused by
invoking the power vested in the High Court
under Section 482 of the Cr.P.C.:-

30.1 Step one, whether the material
relied upon by the accused is sound,
reasonable, and indubitable, i.e., the
material is of sterling and impeccable
quality?

30.2 Step two, whether the material
relied upon by the accused, would
rule out the assertions contained in
the charges levelled against the
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accused, i.e., the material is sufficient
to reject and overrule the factual
assertions contained in the
complaint, i.e., the material is such,
as would persuade a reasonable
person to dismiss and condemn the
factual basis of the accusations as
false.

30.3 Step three, whether the material
relied upon by the accused, has not
been refuted by the
prosecution/complainant; and/or the
material is such, that it cannot be
justifiably refuted by the
prosecution/ complainant?

30.4 Step four, whether proceeding
with the trial would result in an
abuse of process of the court, and
would not serve the ends of justice?
30.5 If the answer to all the steps is
in the affirmative, judicial conscience
of the High Court should persuade it
to quash such criminal - proceedings,
in exercise of power vested in it under
Section 482 of the Cr.P.C. Such
exercise of power, besides doing
justice to the accused, would save
precious court time, which would
otherwise be wasted in holding such
a trial (as well as, proceedings arising
therefrom) specially when, it is clear
that the same would not conclude in
the conviction of the accused.”

14. It is quite apparent from the bare perusal of aforesaid judgments
passed by the Hon’ble Apex Court from time to time that where a criminal

proceeding is manifestly attended with mala fide and/or where the proceeding
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is maliciously instituted with an ulterior motive for wreaking vengeance on the
accused and with a view to spite him/her due to private and personal grudge,
High Court while exercising power under Section 482 Cr.PC can proceed to
quash the proceedings.

15. Sh. Sudhir Bhatnagar, learned Additional Advocate General,
contended that since investigating agency after having completed investigation
has already filed challan under Section 173 Cr.PC., in the competent court of
law, prayer made on behalf of the petitioners for quashing FIR cannot be
accepted at this stage. However, this Court is not inclined to accept the
aforesaid submission made by the learned Additional Advocate General for the
reason that High Court while exercising jurisdiction under Section 482 Cr.PC
can even proceed to quash charge, if it is satisfied that evidentiary material
adduced on record would not reasonably connect the accused with the crime
and if trial in such situations is allowed to continue, person arraigned as an
accused would be unnecessarily put to ordeals of protracted trial on the basis
of flippant and vague evidence.

16. Recently, the Hon’ble Apex Court in case tilted Anand Kumar
Mohatta and Anr. v. State (Government of NCT of Delhi) Department of
Home and Anr, AIR 2019 SC 210, has held that abuse of process caused by
FIR stands aggravated if the FIR has taken the form of a charge sheet after
investigation and as such, the abuse of law or miscarriage of justice can be
rectified by the court while exercising power under Section 482 Cr.PC. The

relevant paras of the judgment are as under:

16. Even otherwise it must be remembered that
the provision invoked by the accused before the High
Court is Section 482 Cr. P.C and that this Court is
hearing an appeal from an order under Section 482 of
Cr.P.C. Section 482 of Cr.P.C reads as follows: -

“482. Saving of inherent power of the High

Court.- Nothing in this Code shall be deemed to
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limit or affect the inherent powers of the High
Court to make such orders as may be necessary
to give effect to any order under this Code, or to
prevent abuse of the process of any Court or
otherwise to secure the ends of justice.”

17. There is nothing in the words of this Section which
restricts the exercise of the power of the Court to
prevent the abuse of process of court or miscarriage of
justice only to the stage of the FIR. It is settled
principle of law that the High court can exercise
jurisdiction under Section 482 of Cr.P.C even when
the discharge application is pending with the trial
court ( G. Sagar Suri and Anr. V. State of U.P. and
Others, (2000) 2 SCC 636 (para 7), Umesh Kumar v.
State of Andhra Pradesh and Anr. (2013) 10 SCC 591
(para 20). Indeed, it would be a travesty to hold that
proceedings initiated against a person can be
interfered with at the stage of FIR but not if it has
advanced, and the allegations have materialized into a
charge sheet. On the contrary it could be said that the
abuse of process caused by FIR stands aggravated if
the FIR has taken the form of a charge sheet after
investigation. The power is undoubtedly conferred to
prevent abuse of process of power of any court.”
17. Recently, the Hon’ble Apex Court in case titled Pramod

Suryabhan Pawar v. The State of Maharashtra and Anr, (2019) 9 SCC 608,
has elaborated the scope of exercise of power under Section 482 Cr.PC, the

relevant para whereof reads as under:-

“7. Section 482 is an overriding section which saves
the inherent powers of the court to advance the cause
of justice. Under Section 482 the inherent jurisdiction
of the court can be exercised (i) to give effect to an
order under the CrPC; (ii) to prevent the abuse of the
process of the court; and (iii) to otherwise secure the
ends of justice. The powers of the court under Section
482 are wide and the court is vested with a significant
amount of discretion to decide whether or not to
exercise them. The court should be guarded in the use
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of its extraordinary jurisdiction to quash an FIR or
criminal proceeding as it denies the prosecution the
opportunity to establish its case through investigation
and evidence. These principles have been consistently
followed and re-iterated by this Court. In Inder Mohan
Goswami v State of Uttaranchal5, this Court observed.

“23. This Court in a number of cases has laid
down the scope and ambit of courts’ powers
under Section 482 CrPC. Every High Court has
inherent powers to act ex debito justitiae to do
real and substantial justice, for the
administration of which alone it exists, or to
prevent abuse of the process of the court.
Inherent power under Section 482 CrPC can be
exercised:

(i) to give effect to an order under the Code;
(ii) to prevent abuse of the process of the

court, and
(iii) to otherwise secure the ends of justice.

24. Inherent powers under Section 482 CrPC
though wide have to be exercised sparingly,
carefully and with great caution and only when
exercise is justified by the tests specifically laid
down in this section itself. Authority of the
court exists for the advancement of justice. If
any abuse of the process leading to injustice is
brought to the notice of the court, then the
court would be justified in preventing injustice
by invoking inherent powers in absence of
specific provisions in the statute.”

8. Given the varied nature of cases that come before
the High Courts, any strict test as to when the court’s
extraordinary powers can be exercised is likely to tie
the court’s hands in the face of future injustices. This
Court in State of Haryana v Bhajan Lal6 conducted a
detailed study of the situations where the court may
exercise its extraordinary jurisdiction and laid down a
list of illustrative examples of where quashing may be
appropriate. It is not necessary to discuss all the
examples, but a few bear relevance to the present
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case. The court in Bhajan Lal noted that quashing
may be appropriate where, (2007) 12 SCC 1 1992
Supp (1) SCC 335

“102. (1) Where the allegations made in the first
information report or the complaint, even if
they are taken at their face value and accepted
in their entirety do not prima facie constitute
any offence or make out a case against the
accused.

(2) Where the allegations in the first information
report and other materials, if any,
accompanying the FIR do not disclose a
cognizable offence, justifying an investigation
by police officers under Section 156(1) of the
Code except under an order of a Magistrate
within the purview of Section 155(2).

(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the
proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on the
accused and with a view to spite him due to
private and personal grudge.”

In deciding whether to exercise its jurisdiction
under Section 482, the Court does not adjudicate upon
the veracity of the facts alleged or enter into an
appreciation of competing evidence presented. The
limited question is whether on the face of the FIR, the
allegations constitute a cognizable offence. As this
Court noted in Dhruvaram Murlidhar Sonar v State of
Maharashtra, 2018 SCCOnLine SC3100 (“Dhruvaram
Sonar”) :
“13. It is clear that for quashing proceedings,
meticulous analysis of factum of taking
cognizance of an offence by the Magistrate is
not called for. Appreciation of evidence is also
not permissible in exercise of inherent powers.
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If the allegations set out in the complaint do not
constitute the offence of which cognizance has
been taken, it is open to the High Court to
quash the same in exercise of its inherent
powers.”

18. Now being guided by the aforesaid proposition of law laid down
by the Hon’ble Apex Court, this Court would make an endeavor to examine
and consider the prayer made in the instant petition vis-a-vis factual matrix of
the case. Precisely question, which needs to be decided in the instant case, is
whether property/machinery hypothecated in favour of the bank can be
presumed/ termed to be entrusted in favour of the petitioner by the bank by
advancing him loan to buy that property.

19. Before exploring answer to aforesaid question, it would be apt to
take note of Section 405 of IPC, which reads as under:-

“405. Criminal breach of trust.—Whoever, being in any
manner entrusted with property, or with any dominion
over property, dishonestly misappropriates or converts
to his own use that property, or dishonestly uses or
disposes of that property in violation of any direction
of law prescribing the mode in which such trust is to be
discharged, or of any legal contract, express or implied,
which he has made touching the discharge of such
trust, or wilfully suffers any other person so to do,
commits “criminal breach of trust”.

20. Bare reading of aforesaid provisions of law clearly reveals that
the person, who in any manner entrusted with property, or with any dominion
over property, if dishonestly misappropriate or converts to its own use that
property, or dishonestly uses or disposes of that property would deem to have
been committed criminal breach of trust as prescribed under Section 405 of
IPC. If allegation of criminal breach of trust is proved, person against whom

such allegation is proved, shall be punished with imprisonment of either
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description for a term which may extend to three years, or with fine, or with
both in terms of the provisions contained in section 406 of IPC.

21. Though, learned Additional Advocate General argued that
entrustment of physical possession of the property is not essential for the
offence defined under Section 405 of IPC because the expression “whoever
being in any manner entrusted with property or with any dominion over
property” clearly negatives the contention that since physical possession was
not exclusively transferred to the bank, there cannot be a case of entrustment
but after having carefully read section 405 of IPC, this Court finds it difficult
to accept the aforesaid contention of learned Additional Advocate General. The
term ‘entrusted’ found in section 405 IPC governs not only the words
“with the property” immediately following it but also the words” or with any
dominion over the property” occurring thereafter, meaning thereby before
there can be any entrustment, the entrustment carries with it the implication
that the person handing over any property or on whose behalf that property is
handed over to another, continues to be its owner. A mere transaction of sale
cannot amount to an entrustment. Reliance in this regard is placed upon the
judgment rendered by Hon’ble Apex Court in State of Gujarat vs. Jaswantlal
Nathalal, (1968) 2SCR 408,wherein it has been held as under:-

The term "entrusted" found in_S. 405 IPC governs not only the words
"with the property" immediately following it but also the words "or with
any dominion over the property" occurring thereafter-see Velji Raghvaji
Patel v. State of Maharashtra [1965] 2 S.C.R. 429.Before there can be
any entrustment there must be a trust meaning thereby an obligation
annexed to the ownership of property and a confidence reposed in and
accepted by the owner or declared and accepted by him for the benefit
of another or of another and the owner. But that does not mean that
such an entrustment need conform to all the technicalities of the law of
trust (see Jaswantrai Manilal Akhaney v. State of Bombay(1965 SCR
483). The expression 'entrustment' carries with it the implication that
the person handing over any property or on whose behalf that properly
is handed over to another, continues to be its owner. Further the
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person handing over the property must have confidence in the person
taking the property so as to create a fiduciary relationship between
them. A mere transaction of sale cannot amount to an entrustment. It
is true that the government had sold the cement in question to BSS
solely for the purpose of being used in connection with the construction
work referred to earlier. But that circumstance does not make the
transaction in question anything other than a sale. After delivery of the
cement, the government had neither any right nor dominion over it. If
the purchaser or his representative had failed to comply with the
requirements of any law relating to cement control, he should have
been prosecuted for the same. But we are unable to hold that there was
any breach of trust.

Reliance is also placed upon the judgment rendered by Hon’ble

Apex Court in case titled Central Bureau of Investigation, SPE, SIU (X),

New Delhi vs. Duncans Agro Industries Ltd, Calcutta (1996) 5 Supreme

Court Cases 591, wherein it has been held as under:-

“26. After giving our careful consideration to the facts and
circumstances of the case and the submissions made by the
respective counsel for the parties, it appears to us that for the
purpose of quashing the complaint, it is necessary to consider
whether the allegations in the complaint prima facie make out an
offence or not. It is not necessary to scrutinize the allegations for
the purpose of deciding whether such allegations are likely to be
upheld in the trial. Any action by way of quashing the complaint
is a action to be taken at the threshold before evidences are led in
support of the complaint. For quashing the complaint by way of
action at the threshold. It is, therefore, necessary to consider
whether no the face of the allegations, a criminal offence is
constituted or not. In recent decisions of this Court, the case of
Bhajan Lal (supra), since relied on by Mr. Tulsi, the guiding
principles in quashing a criminal case have been indicated.

27. In the instant case, a serious dispute has been raised by the
learned counsel appearing for the respective party as to whether
on the face of the allegations, an offence of criminal breach of
trust is constituted or not. In our view, the expression 'entrusted
with property' or 'with any dominion over property' has been used
in wide sense in Section 405 I.P.C. Such expression includes all
case in which goods are entrusted, that is, voluntarily handed
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over for a specific purpose and dishonestly disposed of in violation
of law or in violation of contract. The expression 'entrusted
appearing in Section 405 I.P.C. is not necessarily a term of law. It
has wide and different implication in different context. It is,
however, necessary that the ownership or beneficial interest in
the ownership of the property entrusted in respect of which
offence is alleged to have been committed must be in some person
other than the accused and the latter must hold it on account of
some person or in some way for his benefit. The expression Trust'
in Section 405 I.P.C. is a comprehensive expression and has been
used to denote various kinds of relationship like the relationship
of trustee and beneficiary, bailer and bailee, master and servant,
pledger and pledger. When some goods are hypothecated by a
person to another person. the ownership of the goods still
remains with the person who has hypothecated such goods. The
property in respect of which criminal breach of trust can be
committed must necessarily be the property of some person other
than the accused or the beneficial interest in or ownership of it
must be in other person and the offender must hold such
property in trust for such other person or for his benefit. In a case
of pledge, the pledged article belongs to some other person or for
his benefit. In a case of Pledge, the pledged article belongs to
some other person but the same is kept in trust by the pledgee. In
the instant case, a floating charge was made on the goods by way
of security to cover up credit facility. In our view, in such case for
disposing of the goods covering the security to cover up credit
facility. In our view, In such case for disposing of the goods
covering the security to cover up credit facility. In our view, in
such case for disposing of the goods covering the security against
credit facility the offence of criminal breach of trust is not
committed. In the facts and circumstances of the case, it,
however, appears to us that the Respondents moved the High
Court only in 1991 although the first Fir was filed in 1987 and
the second was filed in 1989. The CBI, therefore, Got sufficient
time to complete the investigation for the purpose of framing the
charge”.

It is quite apparent from the reading of aforesaid law laid down

by Hon’ble Apex Court that expression “entrusted with property” or “with any

dominion over property” has been used in a wide sense in section 405 IPC,

which includes all cases in which goods are entrusted, that is, voluntarily

handed over for a specific purpose and dishonestly disposed of in violation of
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law or in violation of contract. To attract case under section 405 IPC, it is
necessary that ownership and beneficial interest in the ownership of the
property entrusted in respect of which offence alleged to have been committed
must be in some person other than the accused and the latter must hold it on
account of some person or in some way for his benefit.

24. It has been categorically held in the aforesaid judgment that if
some goods are hypothecated by a person to another person, the ownership of
the goods still remains with the person, who has hypothecated such good,
whereas to constitute offence, if any, under section 405 IPC the property in
respect of which criminal breach of trust can be committed must necessarily
be the property of some person other than the accused. In the case at hand,
admittedly the property in respect of which criminal breach of trust alleged to
have been committed by the petitioner was his own property not of the bank.
As has been observed hereinabove, during hypothecation ownership of the
hypothecated goods remains with the person, who has hypothecated the such
goods and as such, there appears to be merit in the case of the petitioner that
no case much less under sections 405 and 406 of IPC is made out against
him. Similarly, this court finds that no case is sustainable against the
petitioner under section 410 of IPC, which reads as under:-

“410. Stolen property:- Property, the possession whereof
has been transferred by theft, or by extortion, or by
robbery, and property which has been criminally
misappropriated or in respect of which criminal breach of
trust has been committed, is designated as “Stolen
property” [whether the transfer has been made, or the
misappropriation or breach of trust has been committed,
within or without |[India]. But, if such property
subsequently comes into the possession of a person legally
entitled to the possession thereof, it then ceases to be
stolen property”.
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25. In the case at hand, property which was hypothecated and was
further sold cannot be said to have acquired/transferred by theft or extortion
or by robbery. Since the petitioner despite his having hypothecated
property/machinery continued to be owner of the property, as has been
discussed hereinabove, he cannot be said to have criminally misappropriated
or committed criminal breach of trust as defined under section 405 IPC. No
case under section 420 of IPC can be said to be sustainable against petitioner.
Section 420 of IPC reads as under:-

“420. Cheating and dishonestly inducing delivery of
property.- whoever cheats and thereby dishonestly induces
the person deceived to deliver any property to any person,
or to make, alter or destroy the whole or any part of a
valuable security, or anything which is signed or sealed,
and which is capable of being converted into a valuable
security, shall be punished with imprisonment of either
description for a term which may extend to seven years,
and shall also be liable to fine.”

26. It is none of the case of prosecution that the petitioner
dishonestly induced bank to deliver any property/ machinery which he
allegedly further sold to other person during hypothecation, rather it is
admitted case of the prosecution that property alleged to have been sold by the
petitioner during hypothecation was entrusted to him by the bank. Though,
hypothecated property does not fall in the meaning of entrustment as defined
under section 405 IPC, as has been discussed hereinabove, but even if it is
presumed as is being claimed by the prosecution that such property was
entrusted to petitioner and he fraudulently sold the same would not make
petitioner liable to be tried under section 420 of IPC, which clearly provides
that whoever cheats and thereby dishonestly induces the person deceived to

deliver any property to any person, or to make, alter or destroy the whole or
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any part of a valuable security shall be punished with imprisonment of term
which may extend to seven years.

27. Leaving everything aside, to constitute offence under section 420
of IPC, prosecution is required to prove that there was dishonest intention
from the very beginning, which is sine qua non to hold the accused guilty for
commission of the said offence. Reliance in this regard is placed upon the
judgment rendered by Hon’ble Apex Court in Joseph Salvaraj A vs. State of
Gujarat and others AIR 2011 SC 2258, wherein it has been held as under:-

“21. Criminal breach of trust is defined under Section 405 of the
IPC and 406 thereof deals with punishment to be awarded to the
accused, if found guilty for commission of the said offence i.e.
with imprisonment for a term which may extend to three years,
or with fine, or with both.

22. Section 420 of the IPC deals with cheating and dishonestly
inducing delivery of property. Cheating has been defined
under Section 415 of the IPC to constitute an offence. Under the
aforesaid section, it is inbuilt that there has to be a dishonest
intention from the very beginning, which is sine qua non to hold
the accused guilty for commission of the said offence. Categorical
and microscopic examination of the FIR certainly does not reflect
any such dishonest intention ab initio on the part of the
appellant”.

28. In the case at hand, even if the allegations made in the
complaint are accepted to be true and correct, petitioner cannot be said to
have committed the offence of cheating. Offence of cheating is established
when the accused whereby induced the person to deliver any property or to do
or omit to do something, which he would not do if he were not so deceived.
(See judgment Mahadeo Prasad vs. State of West Bengal AIR 1954 S.C.724).

29. Recently Hon’ble Apex Court in Satishchandra Rattanlal
Shah(supra) held that mere inability of the person to return loan amount

cannot give arise to a criminal prosecution for cheating unless fraudulent or
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dishonest intention is shown right at the beginning of the transaction. The
relevant paras No.12 to 15 of the judgment are as under:-

“12.Having observed the background principles applicable h
erein, we need to consider the individual charges
against the appellant. Turning to Section 405 read
with 406 of IPC, we observe that the dispute arises
out of a loan transaction between the parties. It
falls from the record that the respondent no.2 knew
the appellant and the attendant circumstances
before lending the loan. Further it is an admitted
fact that in order to recover the aforesaid amount, the
respondent no. 2 had
instituted a summary civil suit which is still pending
adjudication. The law clearly recognizes a difference
between simple payment/ investment of money and
entrustment of money or property. A mere breach of a
promise, agreement or contract does not, ipso facto,
constitute the offence of the criminal breach of trust
contained in Section 405 IPC without there being a clear
case of entrustment.

13.In this context, we may note that there is nothing either
in the complaint or in any material before us, pointing
to the fact that any property was entrusted to the
appellant at all which he dishonestly converted for his
own use so as to satisfy the ingredients of Section 405
punishable under Section 406 of IPC. Hence the learned
Magistrate committed a serious error in issuing process
against the appellants for the said offence. Unfortunately,
the High Court also failed to correct this
manifest error.
14. Now coming to the charge under Section 415
punishable under Section 420 of IPC. In the context of
contracts, the distinction between mere breach of contract
and cheating would depend wupon the  fraudulent
inducement and mens rea. (See Hridaya Ranjan Prasad
Verma v. State of Bihar, (2000)4 SCC 168). In the case
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before us, admittedly the appellant was trapped in
economic crisis and therefore, he had approached
the respondent no.2 to ameliorate the situation of
crisis. @ Further, in order to recover the aforesaid
amount, the respondent no. 2 had instituted a summary
civil suit seeking recovery of the loan amount which is
still pending adjudication. The mere inability of the
appellant to return the loan amount cannot give
rise to a criminal prosecution for cheating unless
fraudulent or 8 dishonest intention is shown right at
the beginning of the transaction, as it is this mens rea
which is the crux of the offence. Even if all the facts in
the complaint and material are taken on their face value,
no such dishonest representation or inducement -could
be found or inferred.
15. Moreover, this Court in a number of cases
has usually cautioned against criminalizing civil disputes,
such as breach of contractual obligations [refer to Gian
Singh v. State of Punjab, (2012) 10 SCC 303]. The
legislature intended to criminalize only those breaches
which are accompanied by fraudulent, dishonest or
deceptive inducements, which resulted in involuntary
and inefficient transfers, under Section 415 of IPC”.

30. Leaving everything aside, this Court after having perused the
material available on record has no hesitation to conclude that evidentiary
material on record, if accepted would not reasonably connect the petitioner
with crime. Neither there is sufficient evidence to conclude that petitioner had
an intention from very beginning to cheat the bank nor there is any material to
suggest that petitioner unauthorizedly/illegally sold the property/machinery
entrusted to it by the bank, rather as per own case of the prosecution same
was hypothecated. Since ownership of the goods hypothecated in favour of the
bank continues to be remained with the person, who has hypothecated such

goods, no offence can be said to have been committed by the petitioner under
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sections 405 IPC. The expression “entrusted” used in section 405 IPC, makes
it clear that ownership or beneficial interest in the ownership of property
entrusted in respect of which offence alleged to have been committed must be
in some person other than the accused. Similarly to constitute the offence
under section 420 of IPC, cheating as defined under section 415 of IPC is
required to be proved, which consists of fraudulently and dishonestly
inducing a person by deceiving him to deliver any property or to do or omit to
do anything which he would not do or omit if he were not so deceived. Two
essential ingredients of offence would be (i) to make a false statement so as to
deceive any person (ii) fraudulently and dishonestly inducing the person to
deliver any property or to do or omit to do something. Both the aforesaid
essential ingredients are totally missing in the case at hand and as such, no
case otherwise is sustainable against the petitioner under section 420 of IPC.
Hence, no fruitful purpose would be served by allowing the proceedings, if any,
based upon the FIR sought to be quashed in the instant proceedings, to
continue.

31. To the contrary, petitioner would suffer irreparable loss,
harassment and mental agony, if criminal proceedings in the present case,
which manifestly appear to have been initiated on account of misconstruction
and misunderstanding of provisions contained under sections 405 and 420 of
IPC. Moreover, chances of conviction of petitioner are very remote and bleak
on account of the facts and circumstances, as detailed hereinabove, as such,
prayer made on behalf of the petitioner for quashing of FIR as well as
consequent proceedings deserves to be accepted and in case proceedings
based upon the FIR sought to be quashed are allowed to sustain, petitioner
would be unnecessarily put to ordeals of protected trial, which ultimately may
lead to his acquittal.

32. Consequently, in view of the detailed discussion made

hereinabove as well as law laid down by the Hon’ble Apex Court, present
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petition is allowed and FIR No. 129, dated 12.04.2019, registered at police
Station, Una Sadar, District Una, H.P., under Sections 406, 410, 420, 120-B
and 34 of IPC as well as consequent proceedings, if any, pending before the
competent court of law are quashed and set-aside Accordingly, the present

petition is disposed of, so also pending applications, if any.
BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.
Between:
VIJAY KUMAR SON OF SH. DEEP RAM, RESIDENT OF HOUSE NO.326/12,
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....PETITIONER

(BY MR. SUDHIR THAKUR, SENIOR ADVOCATE WITH
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Code of Criminal Procedure, 1973- Section 482- Protection of Women

from Domestic Violence Act, 2005- Section 12- Challenge has been laid to

order passed by Ld. Judicial Magistrate First Class whereby an application of

the petitioner for rejecting the complaint of respondent came to be dismissed-

Customary divorce- Parties residing separately since 13.12.2013- Complaint

filed on 18.06.2018- Held- Respondent was stopped from filing the complaint

under Section 12 of the Act against the petitioner after her having agreed to
take divorce by way of mutual consent- Petition allowed. (Para 25, 31, 33)

Cases referred:

Inderjit Singh Grewal vs. State of Punjab and another, 2011(12) SCC 588;
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Juveria Abdul Majid Patni Vs. Atif Igbal Mansoori and another 2014(10) SCC
736;

Vikas & others vs. Smt. Usha Rani and another (Pb. & Hr.), 2018(3)
RCR(Criminal) 307;

This petition coming on for orders this day, the Court passed the
following:

ORDER

By way of instant petition filed under Section 482 Cr.P.C,
challenge has been laid to order dated 31.05.2019, passed by learned Judicial
Magistrate, 1st Class, Kandaghat, District Solan, H.P., in case No.3/S of 2018,
titled as Sanjana Versus Vijay Kumar, whereby an application having been
filed by the petitioner-husband, praying therein to dismiss/reject the
complaint having been filed by the respondent-wife under Section 12 of the
Protection of Women from Domestic Violence Act, came to be dismissed.

2. Facts, relevant for adjudication of the case at hand are that the
marriage interse petitioner and the respondent was solemnized on
11.03.2011, but no issue was born out of their wedlock. Since the parties
were unable to live together happily, after some time of their marriage,
respondent-wife was compelled to live at her parental house. Though, elder
from both sides made an attempt for amicable settlement interse parties, but
ultimately on 5.01.2014, allegedly parties decided to take mutual divorce
(Apasi Talagnama) and since then both petitioner and respondent had been
living separately (Annexure P-2). Approximately, after 4 2 years of alleged
customary divorce, respondent, who had started residing with her parents,
lodged complaint to SHO, police Station, Solan, stating therein that she is
residing in Amit Apartment, Sunny Side, Solan alongwith her parents. She
alleged that in March, 2013 after the death of her cousin, she had come to her

maternal house and thereafter she was not permitted to come back to her
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matrimonial house. She alleged that when she went to her in laws house, her
mother-in-law and sister-in-law gave beatings and thrown her out of the
house. While praying for handing over Supardari report of that day, she also
alleged that her husband has contracted second marriage, as a consequence
of which, she is mentally upset.

3. Police after having recorded the complaint of the complainant in
General Diary Details vide G.D.No.053, dated 18.06.2018(Annexure P-4),
found the matter/dispute to be of Domestic Violence and as such, sent the
same to CDPO Solan, for further investigation. Legal-cum- Probation Officer
apprised the Child Development Project Officer with regard to domestic
violence allegedly committed upon the respondent vide communication dated
30.06.2018 (Annexure P-6) and thereafter Protection Officer was appointed
and domestic incident report was prepared by the Protection Officer, which
has been placed on record as Annexure P-7. On the basis of aforesaid
domestic incident report (Annexure P-7), matter came to be landed before the
Judicial Magistrate, 1st Class, Kandaghat, District Solan, H.P.

4. Having taken note of the allegations contained in the domestic
incident report, learned court below issued summons to the petitioner. After
having received summons in the aforesaid case, petitioner filed an application,
praying therein to dismiss the complaint filed under the provisions of
Protection of Women from Domestic Violence Act (Annexure P-8) on the
ground that there is no relationship of husband and wife interse petitioner
and respondent and their marriage already stands annulled vide mutual
divorce dated 5.01.2014. Aforesaid prayer made on behalf of the petitioner for
dismissal of complaint came to be resisted on behalf of the respondent by way
of filing reply (Annexure P-9), wherein she claimed that the divorce papers
signed by her and her father has no legal sanctity in the eye of law as they

were forced/coerced to sign the papers.
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S. Taking note of aforesaid pleadings adduced on record by the
respective parties, learned Judicial Magistrate, 1st Class, Kandaghat vide
order dated 31.05.2019 (Annexure P-1) dismissed the application for
dismissal/ rejection of the complaint filed by the petitioner and vide same
order directed the petitioner to pay sum of Rs. 3000/- per month to the
respondent as interim maintenance. Being aggrieved and dissatisfied with
aforesaid order dated 31.05.2019, petitioner approached this Court in the
instant proceedings filed under Section 482 Cr.P.C, praying therein to set
aside the order dated 31.05.2021 as well as complaint under Section 12 of the
Act. Since, the respondent was unable to engage lawyer, this Court vide order
dated 2.9.2019 appointed legal aid counsel on her behalf and having taken
note of the controversy interse parties, deemed it necessary to make an effort
for amicable settlement. However, fact remains that no further headway could
be made towards amicable settlement and as such, this Court is compelled to
decide the case at hand on its own merit.

6. Mr. Sudhir Thakur, learned Senior Counsel duly assisted by Mr.
Karun Negi, Advocate, vehemently argued that impugned order dated
31.05.2019 is not legally sustainable and as such, deserves to be quashed
and set-aside. Mr. Thakur, submitted that in proceedings under Section 12 of
the Act, there was no occasion, if any, for Judicial Magistrate to go into the
correctness and legality of the customary divorce, especially when respondent-
wife at no point of time disputed the factum with regard to customary mutual
divorce allegedly took place interse her and petitioner-husband on 5.01.2014
(Annexure P-2). Learned counsel representing the petitioner strenuously
argued that since 5.01.2014, both petitioner and respondent are living
separately and during this period, no challenge ever came to be laid to the
customary divorce by the respondent-wife in the Civil Court, which is only
competent authority to declare customary divorce to be null and void. Mr.

Thakur further argued that domestic incident report itself suggests that
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respondent -wife had left her matrimonial house in the year 2013 and as per
the allegations of the respondent-wife, she was given beatings and maltreated
by her mother-in-law and sister-in-law in the year, 2013, whereas complaint
under Domestic Violence Act came to be lodged in the year 2018 and as such,
same otherwise ought to have been dismissed being highly belated. Lastly, Mr.
Thakur, learned Senior Counsel argued that once factum with regard to
annulment of marriage interse petitioner-husband and respondent-wife by
way of customary divorce never came to be refuted by the respondent-wife,
coupled with the fact that since she had been living in her maternal house
since 2013, there was otherwise no occasion for the petitioner to
commit/inflict “domestic violence” as defined under Section 12 of the Act. It is
submitted that since at the time of filing of the complaint in the year 2018,
petitioner was not sharing household with the petitioner and their
relationship of husband and wife had come to an end on account of
customary divorce, court below ought not have entertained complaint under
Section 12 of the Act. Mr. Thakur, further argued that since there was no
relationship of husband and wife and no “domestic violence” in terms of
Section 3 of the Act, was inflicted upon the respondent by the petitioner,
court below ought not have directed the petitioner to pay interim maintenance
to the complainant to the tune of Rs. 3000/ - per month.

7. Mr. Rajnish Maniktala, learned Senior counsel duly assisted by
Ms. Rinki Kashmiri, Advocate while supporting the impugned order dated
31.05.2019, vehemently argued that till the time marriage interse petitioner-
husband was not annulled by competent court of law, no illegality can be said
to have been committed by the court below while dismissing the application
for rejection of the complaint filed by the petitioner. Learned counsel further
argued that there is no custom prevailing in the area where parties can take
mutual divorce and as such, Talagnama/mutual divorce dated 5.01.2014, is

of no consequence. It is submitted that since existence of any such customs



139

was denied by the complainant and no material was placed on record to prove
tradition of the customary divorce in the area by the petitioner, Court below
rightly held that power of learned District Court cannot be exercised by the
Panchayat, especially when there is no such custom prevailing in the society,
where the parties reside. Learned counsel representing the respondent
further argued that there is no limitation prescribed under the Act for filing
the complaint under domestic violence Act. He further submitted that though
respondent started living at her parental house in the year, 2013 but once her
husband i.e. petitioner contracted second marriage in the year 2018, she
rightly filed complaint under the Act, alleging therein domestic violence. While
referring to the definition of domestic violence, as provided under Section 3 of
the Act, learned counsel for the respondent stated that the “emotional abuse”
also falls in the category of “domestic violence”. Since, in the case at hand,
petitioner during subsistence of his first marriage, contracted second
marriage and on account of the same respondent became mentally upset, she
rightly filed complaint under section 12 of the Act and her case squarely falls
in the category of “emotional abuse”. Learned counsel for the respondent
argued that since respondent successfully proved that she is legally wedded
wife of the petitioner, court below rightly awarded monthly maintenance to the
tune of Rs. 3000/- per month in favour of the respondent.

8. I have heard learned counsel representing the parties and gone
through the record.

9. After having noticed pleadings as well as above rival
contentions, following questions need to be answered for adjudicating the
controversy at hand:-

(i). Whether the complaint filed by the respondent under the
provisions of Domestic Violence Act, is barred by
limitation?
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(ii). Whether the fact that the marriage of the petitioner stood
dissolved by way of customary divorce, when the complaint
under Domestic Violence Act was filed, would render the
complaint not maintainable?

10. Before exploring the answer to aforesaid questions, it is apposite
to bear in mind the relevant provisions under the scheme of the Domestic
Violence Act, which vests a wife with certain rights in case she is wronged by
her husband or other members of his family. Section 12(1) of the Act provides
that an aggrieved person may file an application to the Magistrate seeking one
or more reliefs under the Act. Under the provisions of Section 20(1), the
Magistrate while dealing with an application under Sub section (1) of Section
12 is empowered to direct the respondent to pay monetary relief to meet the
expenses incurred and losses suffered by an “aggrieved person” and any child
of the aggrieved person as a result of domestic violence. An “aggrieved person”
has been defined section 2(a) of the Act as follows:-

2(a) "aggrieved person” means any woman who is, or has
been, in a domestic relationship with the respondent and
who alleges to have been subjected to any act of domestic
violence by the respondent;

11. The term '"respondent”, as used in section 2(a) of the Act is
defined in Section 2(q) which reads as under:-

2(q) "respondent” means any adult male person who is, or

has been, in a domestic relationship with the aggrieved
person and against whom the aggrieved person has sought
any relief under this Act:

Provided that an aggrieved wife or female living in a
relationship in the nature of a marriage may also file a
complaint against a relative of the husband or the male
partner;


https://indiankanoon.org/doc/959632/
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12. A perusal of section 2(q), clearly reveals that the expression
"respondent" means any adult male person who is, or has been, in a domestic
relationship with the 'aggrieved person' and against whom relief has been
sought. The proviso to aforesaid provisions suggests that both, an aggrieved
wife or a female living in a relationship in the nature of marriage may also file
a complaint against a relative of the husband or the male partner, as the case
may be.

13.  Section 2(f) defines "domestic relationship” which reads as under:

2(f) "domestic relationship” means a relationship between
two persons who live or have, at any point of time, lived
together in a shared household, when they are related by
consanguinity, marriage, or through a relationship in the
nature of marriage, adoption or are family members living
together as a joint family;

14.  The expression "shared household" is defined in Section 2(s) of the Act,
as follows:-

2(s) "shared household”" means a household where the
person aggrieved lives or at any stage has lived in a
domestic relationship either singly or along with the
respondent and includes such a house hold whether owned
or tenanted either jointly by the aggrieved person and the
respondent, or owned or tenanted by either of them in
respect of which either the aggrieved person or the
respondent or both jointly or singly have any right, title,
interest or equity and includes such a household which
may belong to the joint family of which the respondent is a
member, irrespective of whether the respondent or the
aggrieved person has any right, title or interest in the
shared household;
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15. In order to determine as to whether the respondent had a
domestic relationship with the petitioner, one of the material fact to be
considered is as to during which period the respondent had been staying
together with her petitioner-husband in her matrimonial house.

16. From the facts, as noticed hereinabove, it is not in dispute that
after marriage, both the parties to the lis lived together for almost three years,
whereafter allegedly on account of maltreatment and beatings given to the
respondent-wife by the family members of the petitioner-husband, she started
living with her parents. In the case at hand, there is no dispute that on
5.1.2014, petitioner and respondent divorced each other by way of customary
divorce (Annexure P-2). Customary divorce placed on record clearly reveals
that besides, respondent-wife, her father, Ex-Pradhan of the Gram Panchayat,
Gaura also appended his signatures and factum with regard to mutual
divorce was reported to the concerned Gram Panchayat. As per mutual
divorce, it was agreed interse parties that respondent-wife would receive her
entire belongings, Streedhan and all the articles to which she is entitled to
receive and after execution of divorce deed, all the articles and belongings of
the respondent-wife lying in the matrimonial house were returned to her. After
four years of customary divorce, petitioner contracted second marriage with
lady namely, Nisha Kumari on 2.04.2018. Respondent having came to know
factum with regard to second marriage of the petitioner with Smt. Nisha
Kumari, filed complaint to the SHO, Solan vide complaint dated 18.06.2018
(Annexure P-3). After having found the nature of the allegation to be of
“domestic violence” as defined under Section 3 of the Act, police referred the
matter to CDPO Solan (Annexure P-5), who further transferred the complaint
to CDPO, Kandaghat t(Annexure P-6). The protection Officer prepared the
domestic incident report (Annexure P-7), perusal whereof clearly reveals that
since 2013 respondent had been living separately from her husband and

other family members. She categorically reported to the Protection Officer that
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she was forced/coerced to give consent for divorce with the petitioner. She
alleged that her mother-in-law and sister-in-law pressurized her to take
mutual divorce from her husband. Interestingly, in the domestic incident
report allegation is of 13.12.2013, that too against mother-in-law and sister-
in-law. However, there is no document available on record suggestive of the
fact that report, if any, was ever made by the respondent to the police qua the
alleged incident of beatings and maltreatment on 13.12.2013. It is after
18.06.2018 respondent after having came to know the factum with regard to
second marriage of the petitioner, lodged the complaint with SHO, Solan
(Annexure P-3). Since allegation in the complaint was with regard to domestic
violence, police referred the matter to CDPO, Solan. Most importantly, in the
complaint given to the police, respondent categorically stated that since
March 2013, she had been living with her parents at Solan, meaning thereby
after March, 2013 respondent neither shared household with her husband
nor other family members i.e. mother-in-law and sister-in-law.

17. Similarly, there is no allegation of “domestic violence”, if any,
against the petitioner or other family members qua the period starting from
March, 2013 to 18.06.2018, when for the first time complaint with regard to
domestic violence came to be lodged by the respondent to SHO, Solan.
Though, domestic incident report reveals that the respondent alleged that on
13.12.2013 she was given beatings by her mother-in-law and sister-in-law,
but since did not lodge the complaint qua the aforesaid incident, if any,
immediately after alleged incident, that could not be taken cognizance at this
belated stage, especially on account of intervening developments i.e. alleged
customary divorce interse parties on 5.01.2014.

18. Though, in the instant case, respondent-wife while opposing the
prayer made on behalf of the petitioner-husband for rejection of the
complaint, nowhere disputed factum with regard to customary divorce dated

5.01.2014, but claimed before the court below that same was obtained under
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coercion and by way of undue influence. She alleged that her mother-in-law
and sister-in-law pressurized her to take divorce. She also alleged that since
there is no provisions of customary divorce in the area, customary divorce
placed on record is of no consequence and she continues to be wife of the
petitioner.

19. Since, customary divorce (Annexure P-2) was reported to Gram
Panchayat, Gaura and father of the respondent was one of the signatory to
the same, this Court with a view to ascertain the factum with regard to
genuineness of the customary divorce placed on record, directed Secretary
Gram Panchayat, Hinnar, Kandaghat and brother of the respondent namely,
Rajinder Kumar to come present before this Court. Sequel to order dated
7.11.2019, Sh. Bant Ram, S/o Sh. Ramia Ram, R/o village Deothal, P.O. Kuji,
Tehsil Pachhad, District Sirmaur, H.P., came present in Court alongwith
Secretary of Gram Panchayat concerned. Mr. Rup Singh Ex- Pradhan, Gram
Panchayat, Hinner, who had appended his signature on Annexure P-2, was
also present. All the above named persons categorically stated before this
Court that the customary divorce placed on record as Annexure P-2 bears
their signatures and same was entered interse parties in their presence.
Secretary Gram Panchayat also made available Pariwar register, perusal
whereof revealed that factum with regard to customary divorce interse
petitioner and respondent was brought to the notice of the Gram Panchayat
concerned, on the basis of the same, name of the respondent was deleted from
the Pariwar register.

20. Perusal of order impugned in the instant proceedings clearly
reveals that though petitioner placed on record customary divorce dated
5.01.2014, but was unable to prove custom, if any, prevalent in the area with
regard to customary divorce, as a consequence of which, court below paid no
heed to the claim of the petitioner with regard to his having taken divorce

from the respondent by way of customary divorce and proceeded to grant
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interim maintenance to the tune of Rs.3000/- per month. Now question
remains to be decided is” whether Magistrate while proceedings under Section
12 of the Act was required/competent to go into the question of
correctness/legality of customary divorce placed on record indicative of the
fact that petitioner and respondent had taken divorce by way of mutual
consent on 5.01.2014 in the presence of their family members and Gram
Panchayat officials, especially when such fact was not disputed by the
respondent. It is not in dispute that respondent never disputed factum with
regard to her having signed divorce deed (Annexure P-2) alongwith the
petitioner, rather she claimed that she was compelled/forced to sign the
divorce deed. If it is so, it is not understood what prevented respondent to
approach competent court of law for annulment of divorce deed being
obtained under coercion.

21. Mr. Sudhir Thakur, learned Senior counsel representing the
petitioner, vehemently argued that in these proceedings, which is criminal in
nature, court below could not go into the question of correctness of the
divorce deed, especially when same was not disputed by the respondent. He
argued that it stood established on record with placing of divorce deed that
relationship of husband-wife interse petitioner-husband stands severed on
5.01.2014 and thereafter respondent was not entitled to claim maintenance, if
any, under various provisions of law. Mr. Thakur also argued that being
aggrieved, if any, on account of customary divorce allegedly obtained under
coercion, respondent had remedy to file appropriate proceedings before the
Civil Court but definitely such question could not be gone into by criminal
court in criminal proceedings. Mr. Rajnish Maniktala, learned Senior counsel
representing the respondent, contended that once respondent was unable to
prove provisions of customary divorce, if any, prevalent in the area and
respondent had specifically alleged that she was forced/coerced to take

customary divorce, court below rightly ignored divorce deed placed on record.
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22. This Court finds considerable force in the submission of learned
counsel for the petitioner that court while considering complaint under
Section 12 of the Act, could not have gone into the question of
correctness/legality of the divorce deed placed on record, especially when
factum with regard to customary divorce interse petitioner and respondent
was not denied by the respondent. Whether the respondent was forced/
coerced to take divorce by customary divorce is/was a question which could
not be decided in these proceedings, rather respondent being aggrieved of the
same could file appropriate proceedings for annulment of such divorce deed
before the Civil Court. Once respondent had admitted factum of her having
taken mutual divorce by way of customary divorce, court below had no option
but to accept the prayer made on behalf of the petitioner for rejection of the
complaint.

23. It stands duly established on record that on 5.01.2014 petitioner
and respondent decided to take divorce by way of mutual consent as per the
custom prevalent in the area and thereafter admittedly parties never
resided /cohabited with each other. As per own case of the respondent, she
had been living separately from the petitioner since 13.12.2013 i.e. when she
was allegedly thrown out of her house by her mother-in-law and sister-in-law.
There is no material/record, worth credence, made available on record that
report, if any, ever came to be lodged at the behest of the respondent after
13.12.2013 till filing of the complaint to the police on 18.06.2018(Annexure P-
3), wherein she alleged that petitioner has spoiled her life after having
contracted second marriage. In this complaint, she alleged that petitioner has
mentally tortured her. It is not understood that if respondent was
forced /compelled by the petitioner or his other family members to take divorce
by way of mutual consent on 5.01.2014 what prevented her for more than
four years to lay challenge to aforesaid deed in the competent court of law.

Here in the case at hand, parties after having taken divorce, started living
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separately and it is only after contraction of second marriage by the petitioner
with lady namely Nisha Kumari, respondent woke up from deep slumber and
lodged the report to the police on 18.06.2018, alleging therein her mental
harassment on account of second marriage of her husband, meaning thereby
though respondent was aware of the fact that she was forced/coerced to enter
into the customary divorce by the petitioner or other family members but yet
she chose to remain silent and live separately from her husband for more
than four years.

24. At the cost of repetition, it may be noticed that factum with
regard to the respondent having signed the divorce deed along with her father
stands duly established with the statement of father of the respondent and
Secretary of Gram Panchayat concerned. Be that as it may, this Court is of
the definite view that learned Magistrate while considering the complaint
under Section 12 of the Act had no jurisdiction/competence to go into the
question of correctness/legality of the customary divorce deed placed on
record, especially when same was not disputed by the respondents. Whether
there is/was custom prevalent in the area of taking customary divorce is/was
not a question to be gone into by the Magistrate in these proceedings, rather
he/she was/is only to ascertain whether there is any kind of domestic
relationship between petitioner and respondent and if the Magistrate was
convinced that there is domestic relationship interse petitioner and
respondent, he could further proceed to ascertain whether respondent is an
“aggrieved person” in terms of Section 2 of the Act or not. If Magistrate was
convinced that complainant is an aggrieved person he was to further
ascertain whether “domestic violence” as defined under Section 3 of the Act
has been inflicted/ committed upon the respondent by the petitioner or his
family members. Since in the case at hand petitioner by way of placing
customary divorce deed (Annexure P-2) succeeded in establishing factum

with regard to mutual divorce interse him and the respondent, coupled with
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the fact that respondent had been living separately from her husband and
other family members since 2013, learned Magistrate ought not have taken
cognizance of the complaint filed under Section 12 of the Act and it should
have allowed the prayer made on behalf of the petitioner for rejection of the
complaint.

25. In view of the aforesaid detailed discussion made herein, this
Court is of the view that respondent was estopped from filing the complaint
under Section 12 of the Act against the petitioner after her having agreed to
take divorce by way of mutual consent vide divorce deed dated
5.01.2014(Annexure P-2). Unless aforesaid divorce deed is not quashed and
set-aside/annulled by competent court of law, same could not have been
ignored by the Magistrate in the instant proceedings.

26. It is well settled that there is no limitation prescribed for
instituting a complaint under Domestic Violence Act and it is only if any
person is to be prosecuted under the provisions of section 31 of Domestic
Violence Act, there would be a limitation of one year in terms of section 468 of
Cr.P.C. In this regard, reliance is placed upon the judgement reported as
2018(3) RCR(Criminal) 307, Vikas & others vs. Smt. Usha Rani and
another (Pb. & Hr.), wherein it has been held as under:-

"16. An aggrieved person is permitted to present an application to
the Magistrate seeking one or more reliefs under this Act and the
Magistrate shall take into consideration any domestic incident
report received by him from the Protection Officer also. section
12 of the Domestic Violence Act is enabling provision to file an
application, whereas Sections 18 to 22 of the Domestic Violence
Act provide for rights of the aggrieved person to seek different
reliefs like protection, residence, monetary relief, custody of
minor and compensation. No limitation has been prescribed for
seeking any such relief. Penal provisions under section 31 of the
Domestic Violence Act would get attracted on a breach of a
protection order. It is only in a situation when there is a breach of
any protection order on an application under Section 12 or on any
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of the reliefs under Sections 18 to 22 of the Domestic Violence
Act, then and then only, an application under section 31 of the
Domestic Violence Act is to be filed within one year from the date
of such breach and not thereafter. Therefore, the court is of the
opinion that there is no limitation prescribed to institute a claim
seeking relief under Sections 17 to 22 of the Domestic Violence
Act."

27. While there can be no doubt that an application under

provisions of section 17 to 22 of Domestic Violence Act would be maintainable
even if filed belatedly after the alleged incident of domestic violence as no
limitation is prescribed under the Act for instituting such an application, but
the Court, as a matter of caution, would be required to satisfy itself as regards
the genuineness of a claim made therein so as to rule out the possibility of
any concocted version which may have been put forth as an afterthought to
settle scores with the applicant's husband or other members of his family
merely on account of the relations having turned sour between the applicant
and her in-laws. Having held that no limitation is prescribed for instituting a
complaint under provisions of Section 17 to 12 of the Act and that an
applicant cannot be thrown out of the Court solely on account of delay in
approaching the Courts, the next question before this Court is as to “whether
in view of the circumstances that the marriage between the petitioner and
respondent stood dissolved by way of customary divorce and husband of the
applicant have already solemnized second marriage, an application on behalf
of the respondent would be maintainable under provisions of Domestic
Violence Act?”.

28. Mr. Rajnish Maniktala, learned counsel representing the
respondent, in order to demonstrate that grant of divorce would not absolve

the liability of the respondents under provisions of Domestic Violence Act

pressed into service a judgement of Hon'ble Apex Court reported as 2014(10)
SCC 736 Juveria Abdul Majid Patni Vs. Atif Iqbal Mansoori and another.

On the other hand, Mr. Sudhir Thakur, learned Senior counsel representing
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the respondent the petitioner invited attention of this Court to judgment
rendered by Hon’ble Apex Court in Inderjit Singh Grewal vs. State of
Punjab and another, 2011(12) SCC 588, to state that once the relationship

of husband-and-wife stood severed by a decree of divorce, no complaint under
provisions of domestic violence act would be maintainable. In Inderjit Singh

Grewal vs. State of Punjab and another, wherein a wife whose marriage

stood dissolved by a decree of divorce but even after the said divorce, had
allegedly been staying together held that a complaint under provisions

of Domestic Violence Act was not maintainable as the marriage between the

parties no longer subsisted. The relevant extract read as such:

"33. In view of the above, we are of the considered opinion
that permitting the Magistrate to proceed further with the
complaint under the provisions of the Act 2005 is not
compatible and in consonance with the decree of divorce
which still subsists and thus, the process amounts to abuse of
the process of the court. Undoubtedly, for quashing a
complaint, the court has to take its contents on its face value
and in case the same discloses an offence, the court generally
does not interfere with the same. However, in the backdrop of
the factual matrix of this case, permitting the court to
proceed with the complaint would be travesty of justice. Thus,
interest of justice warrants quashing of the same."

29. In Juveria Abdul's case (supra), the Hon'ble Supreme Court
noticed the earlier judgement rendered in Inderjit Singh Grewal's case
(supra) but upon finding the factual matrix to be distinct, held the complaint

under Domestic Violence Act maintainable. The distinction noticed is that

while in Inderjit Singh Grewal's case, the marriage stood finally dissolved
amongst the parties and neither any complaint under provisions of Domestic
Violence Act had been filed nor any FIR/complaint under section 406 or 498-
A IPC or under any other penal provisions had been instituted prior to grant

of divorce, whereas in Juveria Abdul's case (supra), a FIR under provisions
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of section 498-A IPC already stood lodged before the husband got his marriage

dissolved. It was on account of the said distinguishable facts in Juveria
Abdul's case that Hon'ble Supreme Court held that complaint under

provisions of Domestic Violence Act was maintainable.

30. Though, from the direct reading of aforesaid judgment, it
appears that there is no such rule that divorce between a couple would

absolutely debar a wife from invoking provisions of Domestic Violence Act and

that in certain exceptional circumstances, as in Juveria Abdul's case (supra),
a wife, despite her divorce, may still be able to make out a case for grant of
relief. However, as far as the present case is concerned, the facts are more
akin to the facts in Inderjit Singh Grewal's case because in the case at hand
neither any complaint under domestic Act nor any FIR under section 406 or
498-A of IPC or under any other penal provisions had ever been instituted
before the dissolution of marriage. Rather, after five years of dissolution of
marriage by customary divorce respondent instituted complaint to the police
alleging therein maltreatment and harassment at the hands of the petitioner.
Police after having found the allegations to be of “domestic violence”, referred
the matter to CDPD, who after having drawn domestic violence report,
referred the matter to concerned Magistrate.

31. Since in the case at hand, matter was listed before the
court below on the basis registration of case with the police and on the basis
of report furnished by the police to the CDPO, wherein factum with regard to
dissolution of marriage by way of mutual consent stood established, court
below otherwise could not go into the legality and correctness of the divorce
deed placed on record. Leaving everything aside, there is no material/
convincing evidence to show that the respondent had resided in share
household with the petitioner or other family members after March, 2013 and

they had subjected her to domestic violence.
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32. Mr. Rajnish Maniktala, learned Senior counsel representing the
respondent argued that since there is no provisions of customary divorce in
the area, the divorce obtained by customary divorce is of no consequence and
as such, respondent was not required to get it annulled from the competent
court of law. However, this Court is not persuaded to agree with aforesaid
contention of learned counsel for the respondent. As has been observed
hereinabove, court while considering complaint under Section 12 of the Act
could not go into the question of legality and correctness of the customary
divorce deed placed on record, especially when factum with regard to
respondent having signed such divorce deed was not disputed. In such like
situation, appropriate remedy for respondent was to get such divorce deed
annulled from the competent court of law. Till the time aforesaid customary
deed allegedly obtained under coercion was not set aside by the competent
court of law, relationship interse petitioner husband shall be considered as
severed. At this juncture, it is profitable to take note of the judgment
rendered by Hon’ble Apex Court in Inderjit Singh (supra), wherein it has
been held as under:-

"18. However, the question does arise as to whether it is
permissible for a party to treat the judgment and order as
null and void without getting it set aside from the
competent Court. The issue is no more res integra and
stands settled by a catena of decisions of this Court. For
setting aside such an order, even if void, the party has to
approach the appropriate forum. (Vide: State of Kerala v.
M.K. Kunhikannan Nambiar Manjeri Manikoth,
Naduvil (dead) & Ors., AIR 1996 Supreme Court 906;
and Tayabbhai M. Bagasarwalla & Anr. v. Hind Rubber
Industries Pvt. Ltd., 1997(2) R.C.R.(Civil) 473 : 1997(2)
R.C.R.(Rent) 682 ).

19. In Sultan Sadik v. Sanjay Raj Subba & Ors., 2004(1)
R.C.R.(Civil) 767 : 2004(3) S.C.T. 395 , this Court held that
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there cannot be any doubt that even if an order is void or
voidable, the same requires to be set aside by the competent
court.
20. In M. Meenakshi & Ors. v. Metadin Agarwal (dead) by
Lrs. & Ors., (2006)7 SCC 470, this Court considered the
issue at length and observed that if the party feels that the
order passed by the court or a statutory authority is
nonest/void, he should question the validity of the said
order before the appropriate forum resorting to the
appropriate proceedings. The Court observed as under :-
"18. It is well settled principle of law that even a void order
is required to be set aside by a competent Court of law,
inasmuch as an order may be void in respect of one person
but may be valid in respect of another. A void order is
necessarily not non-est. An order cannot be declared to be
void in collateral proceedings and that too in the absence
of the authorities who were the authors thereof."

33. Consequently, in view of the detailed discussion made

hereinabove as well as law taken into consideration, this Court finds merit in
the present petition and same is accordingly allowed. The order dated
31.05.2019, passed by learned Judicial Magistrate, 1st Class, Kandaghat,
District Solan, H.P., in case No.3/S of 2018, rejecting the complaint and
granting the maintenance in favour of the respondent as well as complaint
filed by the respondent, are quashed and set-aside. Pending applications, if

any, also stands disposed of.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Between:

1. VIKRAM SINGH S/O SOM NATH, R/O FLAT NO.101-B, GH-86, SECTOR
20, PANCHKULA(HARYANA) AT PRESENT POSTED AS DGM-HUMAN
RESOURCES & ADMINISTRATIVE AT JSW HYDRO ENERGY LIMITED
(BASPA-II & KARCHAM WANGTOO HYDRO PROJECT) DISTRICT
KINNAUR , H.P. AGED 51 YEARS.

2. YOGESH MOHTA S/O BHAGWATI PRASAD MOHTA, R/O B/503,
EXOTICA ELEGANCE, 9A, MALL ROAD, AHINSA KHAND-II,
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INDIRAPURAM, GAZIABAD (UP) AT PRESENT POSTED AGM-HUMAN
RESOURCES & ADMINISTRATIVE AT JSW HYDRO ENERGY LIMITED
(BASPA-II & KARCHAM WANGTOO HYDRO PROJECT) DISTRICT
KINNAUR, H.P. AGED 50 YEARS.

....PETITIONERS

(BY MR. AJAY KOCHHAR, ADVOCATE WITH
MR. VIVEK SHARMA AND MR. VARUN CHAUHAN and MS. AVNI KOCHHAR,
ADVOCATES.)

AND
STATE OF HIMACHAL PRADESH

....RESPONDENT
(MR. SUDHIR BHATNAGAR AND MR. NARENDER GULERIA, ADDITIONAL
ADVOCATE GENERALS WITH MR. SUNNY DHATWALIA, ASSISTANT
ADVOCATE GENERAL).

CRIMINAL MISC. PETITION (MAIN)
U/S 482 Cr.P.C
No.591 OF 2021
Decided on: 05.08.2022
Code of Criminal Procedure, 1973- Section 482- Indian Penal Code, 1860-
Sections 306, 34- Quashing of F.I.R.- Held- Contents of FIR and Final Report
filed under Section 173 Cr.P.C, if are taken to be correct, on its face value, do
not prima facie constitute the offence against the accused- Neither FIR nor
Final Report filed under Section 173 Cr.P.C, disclose offences, if any,
punishable under Section 306 IPC against the accused named in the FIR-
There is no sufficient evidence available on record to connect the accused
named in the FIR for the offences alleged to have been committed by them-
Chances of conviction of accused named in the FIR, are very remote and
bleak- Petition allowed. (Para 29, 30, 31)
Cases referred:
Anand Kumar Mohatta and Anr. v. State (Government of NCT of Delhi)
Departmetn of Home and Anr, AIR 2019 SC 210;
Geo Varghese v. State of Rajasthan and Anr, 2021 (4) RCR (Criminal) 361;
M. Arjunan Vs. State, Represented by its Inspector of Police (2019) 3 SCC 315;
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Pramod Suryabhan Pawar v. The State of Maharashtra and Anr, (2019) 9 SCC
608;

Prashant Bharti v. State (NCT of Delhi), (2013) 9 SCC 293;

Rajiv Thapar and Ors v. Madan Lal Kapoor, (2013) 3 SCC 330;

Ramesh Kumar Vs. State of Chhattisgarh 2001 9 SCC 618;

S.S.Cheena Vs. Vijay Kumar Mahajan and Anr. (2010) 12 SCC 190;

State of Haryana and others vs. Bhajan Lal and others, 1992 Supp (1) SCC
335;

State of Karnataka vs. L. Muniswamy and others, 1977 (2) SCC 699;

Ude Singh & Ors. Vs. State of Haryana, 2019 17 SCC 301;

This petition coming on for order this day, the Court passed the

following:

ORDER

By way of instant petition filed under Section 482 of the Code of
Criminal Procedure, prayer has been made on behalf of the petitioners, who
are posted as DGM and AGM, respectively at JSW Hydro Energy Limited
((Baspa-II & Karcham Wangtoo Hydro Project) District Kinnaur, H.P., for
quashing of FIR No.62 of 2020, dated 27.07.2020 registered at police Station
Bhabanagar, District Kinnaur, H.P., under Section 306 and 34 of IPC as well
as consequent proceedings i.e. case No.25 of 2021 (CNR No. HPK
1050022322021), pending in the Court of learned Chief Judicial Magistrate,

Kinnaur, District Kinnaur, H.P.

23. Precisely, the facts of the case, which led to lodging of the FIR
sought to be quashed in the instant proceedings are that on 27.07.2020,
police after having received information that one of the worker in JSW complex
has committed suicide, reached the spot and recorded the statement of
complainant Sh. Sukhi Ram under Section 154 Cr.P.C, wherein he alleged
that since the year 2008 he is posted as Laboratory Assistant at JSW Power
House Wangtoo. On 27.07.2020, at 1:00 PM, he alongwith other employees
went to JSW Field Hostel No.6 for having his meal, but since on that day there
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was lot of noise, he enquired from the fellow employee, who disclosed that
carpenter Jai Prakash Vishwakarma has committed suicide by hanging
himself in his quarter i.e. room No.24. He alleged when he reached room
No.24, he found that Jai Prakash Vishwakarma hanging with the hook of the
ceiling fan. He stated that thereafter police visited the room of the deceased
and recovered one suicide note lying on the bed, wherein deceased had written
to President Sh. Jiwan Negi that he did not want to take Voluntary
Retirement Scheme (for short ‘VRS’), but he has been harassed by Sh.
Vikram Singh and Yogesh Mohta. In suicide note, deceased further alleged
that he is committing suicide after being harassed mentally by Vikram Singh
and Yogesh Mohta. Deceased also written details in the English notebook with
regard to loans taken by him. He requested Jiwan Kumar to return the loan
with his son. On the basis of aforesaid statement and suicide note recovered
from the room, police lodged the FIR against the accused, named in the FIR.
After completion of the investigation, police has already presented the challan
in competent court of law, but before same could be taken to its logic end,
petitioners have approached this Court in the instant proceedings for
quashing of FIR as well as consequent proceedings pending in the competent
court of law on the ground that at no point of time deceased was compelled by
the accused, named in the FIR, to take VRS’, rather he himself in terms of
the scheme formulated by JSW Company opted for ‘VRS’, but before same
could be finalized, he committed suicide. It has been further claimed by the
petitioners that otherwise also, they are not the competent authority to take
decision on the request made by the deceased for VRS’ in terms of policy
formulated by the Government, rather such decision was to be taken by the
Head of plant, who has been not arrayed as an accused in the instant case. In
nutshell, it has been claimed on behalf of the petitioners that no case
muchless under Section 306 of IPC, is made out against them and they have

been falsely implicated.



157

24. Pursuant to the notice issued in the instant proceedings,
respondent-State has filed reply, wherein facts, as narrated hereinabove, have
been not disputed. Respondent in reply has claimed that since deceased was
compelled to take VRS’ and he had liability to pay loan, he being under
pressure committed suicide. It has been further stated in the reply that there
is ample evidence collected on record suggestive of the fact that deceased was
being constantly harassed by the accused, named in the FIR ,and they
compelled him" to take voluntarily retirement and as such, it cannot be said

that they have been falsely implicated.

25. I have heard the learned counsel for the parties and perused the
record.
26. Before ascertaining the genuineness and correctness of the

submissions and counter submissions having been made by the learned
counsel for the parties vis-a-vis prayer made in the instant petition, this Court
deems it necessary to discuss/elaborate the scope and competence of this
Court to quash the criminal proceedings while exercising power under Section
482 of Cr.PC.

27. A three-Judge Bench of the Hon’ble Apex Court in case titled
State of Karnataka vs. L. Muniswamy and others, 1977 (2) SCC 699, held

that High Court while exercising power under Section 482 Cr.PC is entitled to
quash the proceedings, if it comes to the conclusion that allowing the
proceeding to continue would be an abuse of the process of the Court or that
the ends of justice require that the proceeding ought to be quashed.

28. Subsequently, in case titled State of Haryana and others vs.
Bhajan Lal and others, 1992 Supp (1) SCC 335, the Hon’ble Apex Court

while elaborately discussing the scope and competence of High Court to quash
criminal proceedings under Section 482 Cr.PC laid down certain principles
governing the jurisdiction of High Court to exercise its power. After passing of

aforesaid judgment, issue with regard to exercise of power under Section 482
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Cr.PC, again came to be considered by the Hon’ble Apex Court in case bearing
Criminal Appeal No.577 of 2017 (arising out of SLP (CrL.) No. 287 of 2017)
titled Vineet Kumar and Ors. v. State of U.P. and Anr., wherein it has been
held that saving of the High Court’s inherent powers, both in civil and criminal
matters, is designed to achieve a salutary public purpose i.e. court
proceedings ought not to be permitted to degenerate into a weapon of
harassment or persecution.

29. The Hon’ble Apex Court in Prashant Bharti v. State (NCT of
Delhi), (2013) 9 SCC 293, relying upon its earlier judgment titled as Rajiv
Thapar and Ors v. Madan Lal Kapoor, (2013) 3 SCC 330, reiterated that
High Court has inherent powers under Section 482 Cr.PC., to quash the
proceedings against an accused, at the stage of issuing process, or at the stage
of committal, or even at the stage of framing of charge, but such power must
always be used with caution, care and circumspection. In the aforesaid
judgment, the Hon’ble Apex Court concluded that while exercising its inherent
jurisdiction under Section 482 of the Cr.PC, Court exercising such power must
be fully satisfied that the material produced by the accused is such, that
would lead to the conclusion, that his/their defence is based on sound,
reasonable, and indubitable facts and the material adduced on record itself
overrule the veracity of the allegations contained in the accusations levelled by
the prosecution/complainant. Besides above, the Hon’ble Apex Court further
held that material relied upon by the accused should be such, as would
persuade a reasonable person to dismiss and condemn the actual basis of the
accusations as false. In such a situation, the judicial conscience of the High
Court would persuade it to exercise its power under Section 482 of the Cr.P.C.
to quash such criminal proceedings, for that would prevent abuse of process
of the court, and secure the ends of justice. In the aforesaid judgment titled
as Prashant Bharti v. State (NCT of Delhi), (2013) 9 SCC 293, the Hon’ble

Apex Court has held as under:-


https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1679850/

159

“22. The proposition of law, pertaining to quashing of
criminal proceedings, initiated against an accused by a
High Court under Section 482 of the Code of Criminal
Procedure (hereinafter referred to as “the Cr.P.C.”) has
been dealt with by this Court in Rajiv Thapar & Ors. vs.
Madan Lal Kapoor wherein this Court inter alia held as
under: (2013) 3 SCC 330, paras 29-30)
29. The issue being examined in the instant

case is the jurisdiction of the High Court under
Section 482 of the Cr.P.C., if it chooses to
quash the initiation of the prosecution against
an accused, at the stage of issuing process, or
at the stage of committal, or even at the stage of
framing of charges. These are all stages before
the commencement of the actual trial. The
same parameters would naturally be available
for later stages as well. The power vested in the
High Court under Section 482 of the Cr.P.C., at
the stages referred to hereinabove, would have
far reaching consequences, inasmuch as, it
would negate the prosecution’s/complainant’s
case without allowing the
prosecution/complainant to lead evidence.
Such a determination must always be rendered
with caution, care and circumspection. To
invoke its inherent jurisdiction under Section
482 of the Cr.P.C. the High Court has to be
fully satisfied, that the material produced by
the accused is such, that would lead to the
conclusion, that his/their defence is based on
sound, reasonable, and indubitable facts; the
material produced is such, as would rule out
and displace the assertions contained in the
charges levelled against the accused; and the
material produced is such, as would clearly
reject and overrule the veracity of the
allegations contained in the accusations
levelled by the prosecution/complainant. It
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should be sufficient to rule out, reject and
discard the accusations levelled by the
prosecution/complainant, without the necessity
of recording any evidence. For this the material
relied upon by the defence should not have
been refuted, or alternatively, cannot be
justifiably refuted, being material of sterling
and impeccable quality. The material relied
upon by the accused should be such, as would
persuade a reasonable person to dismiss and
condemn the actual basis of the accusations as
false. In such a situation, the judicial
conscience of the High Court would persuade it
to exercise its power under Section 482 of the
Cr.P.C. to quash such criminal proceedings, for
that would prevent abuse of process of the
court, and secure the ends of justice.

30. Based on the factors canvassed in the
foregoing paragraphs, we would delineate the
following steps to determine the veracity of a
prayer for quashing, raised by an accused by
invoking the power vested in the High Court
under Section 482 of the Cr.P.C.:-

30.1 Step one, whether the material
relied upon by the accused is sound,
reasonable, and indubitable, i.e., the
material is of sterling and impeccable
quality?

30.2 Step two, whether the material
relied upon by the accused, would
rule out the assertions contained in
the charges levelled against the
accused, i.e., the material is sufficient
to reject and overrule the factual
assertions contained in the
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complaint, i.e., the material is such,
as would persuade a reasonable
person to dismiss and condemn the
factual basis of the accusations as
false.

30.3 Step three, whether the material
relied upon by the accused, has not
been refuted by the
prosecution/complainant; and/or the
material is such, that it cannot be
justifiably refuted by the
prosecution/complainant?

30.4 Step four, whether proceeding
with the trial would result in an
abuse of process of the court, and
would not serve the ends of justice?
30.5 If the answer to all the steps is
in the affirmative, judicial conscience
of the High Court should persuade it
to quash such criminal - proceedings,
in exercise of power vested in it under
Section 482 of the Cr.P.C. Such
exercise of power, besides doing
justice to the accused, would save
precious court time, which would
otherwise be wasted in holding such
a trial (as well as, proceedings arising
therefrom) specially when, it is clear
that the same would not conclude in
the conviction of the accused.”

30. It is quite apparent from the bare perusal of aforesaid judgments
passed by the Hon’ble Apex Court from time to time that where a criminal
proceeding is manifestly attended with mala fide and/or where the proceeding
is maliciously instituted with an ulterior motive for wreaking vengeance on the

accused and with a view to spite him/her due to private and personal grudge,
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High Court while exercising power under Section 482 Cr.PC can proceed to
quash the proceedings.

31. Sh. Narender Guleria, learned Additional Advocate General,
contended that since investigating agency after having completed investigation
has already filed challan under Section 173 Cr.PC., in the competent court of
law, prayer made on behalf of the petitioners for quashing FIR cannot be
accepted at this stage. However, this Court is not inclined to accept the
aforesaid submission made by the learned Additional Advocate General for the
reason that High Court while exercising jurisdiction under Section 482 Cr.PC
can even proceed to quash charge, if it is satisfied that evidentiary material
adduced on record would not reasonably connect the accused with the crime
and if trial in such situations is allowed to continue, person arraigned as an
accused would be unnecessarily put to ordeals of protracted trial on the basis
of flippant and vague evidence.

32. Recently, the Hon’ble Apex Court in case tilted Anand Kumar
Mohatta and Anr. v. State (Government of NCT of Delhi) Departmetn of
Home and Anr, AIR 2019 SC 210, has held that abuse of process caused by
FIR stands aggravated if the FIR has taken the form of a charge sheet after
investigation and as such, the abuse of law or miscarriage of justice can be
rectified by the court while exercising power under Section 482 Cr.PC. The

relevant paras of the judgment are as under:

16. Even otherwise it must be remembered that
the provision invoked by the accused before the High
Court is Section 482 Cr. P.C and that this Court is
hearing an appeal from an order under Section 482 of
Cr.P.C. Section 482 of Cr.P.C reads as follows: -

“482. Saving of inherent power of the High

Court.- Nothing in this Code shall be deemed to
limit or affect the inherent powers of the High
Court to make such orders as may be necessary
to give effect to any order under this Code, or to
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prevent abuse of the process of any Court or
otherwise to secure the ends of justice.”

17. There is nothing in the words of this Section which
restricts the exercise of the power of the Court to
prevent the abuse of process of court or miscarriage of
justice only to the stage of the FIR. It is settled
principle of law that the High court can exercise
jurisdiction under Section 482 of Cr.P.C even when
the discharge application is pending with the trial
court ( G. Sagar Suri and Anr. V. State of U.P. and
Others, (2000) 2 SCC 636 (para 7), Umesh Kumar v.
State of Andhra Pradesh and Anr. (2013) 10 SCC 591
(para 20). Indeed, it would be a travesty to hold that
proceedings initiated against a person can be
interfered with at the stage of FIR but not if it has
advanced, and the allegations have materialized into a
charge sheet. On the contrary it could be said that the
abuse of process caused by FIR stands aggravated if
the FIR has taken the form of a charge sheet after
investigation. The power is undoubtedly conferred to
prevent abuse of process of power of any court.”
33. Recently, the Hon’ble Apex Court in case titled Pramod

Suryabhan Pawar v. The State of Maharashtra and Anr, (2019) 9 SCC
608, has elaborated the scope of exercise of power under Section 482 Cr.PC,

the relevant para whereof reads as under:-

“7. Section 482 is an overriding section which saves
the inherent powers of the court to advance the cause
of justice. Under Section 482 the inherent jurisdiction
of the court can be exercised (i) to give effect to an
order under the CrPC; (ii) to prevent the abuse of the
process of the court; and (iii) to otherwise secure the
ends of justice. The powers of the court under Section
482 are wide and the court is vested with a significant
amount of discretion to decide whether or not to
exercise them. The court should be guarded in the use
of its extraordinary jurisdiction to quash an FIR or
criminal proceeding as it denies the prosecution the
opportunity to establish its case through investigation
and evidence. These principles have been consistently
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followed and re-iterated by this Court. In Inder Mohan
Goswami v State of Uttaranchal5, this Court observed.

“23. This Court in a number of cases has laid
down the scope and ambit of courts’ powers
under Section 482 CrPC. Every High Court has
inherent powers to act ex debito justitiae to do
real and substantial justice, for the
administration of which alone it exists, or to
prevent abuse of the process of the court.
Inherent power under Section 482 CrPC can be
exercised:

(iii) to give effect to an order under the Code;
(iv) to prevent abuse of the process of the

court, and
(iii) to otherwise secure the ends of justice.

24. Inherent powers under Section 482 CrPC
though wide have to be exercised sparingly,
carefully and with great caution and only when
exercise is justified by the tests specifically laid
down in this section itself. Authority of the
court exists for the advancement of justice. If
any abuse of the process leading to injustice is
brought to the notice of the court, then the
court would be justified in preventing injustice
by invoking inherent powers in absence of
specific provisions in the statute.”

8. Given the varied nature of cases that come before
the High Courts, any strict test as to when the court’s
extraordinary powers can be exercised is likely to tie
the court’s hands in the face of future injustices. This
Court in State of Haryana v Bhajan Lal6 conducted a
detailed study of the situations where the court may
exercise its extraordinary jurisdiction and laid down a
list of illustrative examples of where quashing may be
appropriate. It is not necessary to discuss all the
examples, but a few bear relevance to the present
case. The court in Bhajan Lal noted that quashing
may be appropriate where, (2007) 12 SCC 1 1992
Supp (1) SCC 335
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“102. (1) Where the allegations made in the first
information report or the complaint, even if
they are taken at their face value and accepted
in their entirety do not prima facie constitute
any offence or make out a case against the
accused.

(2) Where the allegations in the first information
report and other materials, if any,
accompanying the FIR do not disclose a
cognizable offence, justifying an investigation
by police officers under Section 156(1) of the
Code except under an order of a Magistrate
within the purview of Section 155(2).

(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the
proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on the
accused and with a view to spite him due to
private and personal grudge.”

In deciding whether to exercise its jurisdiction
under Section 482, the Court does not adjudicate upon
the veracity of the facts alleged or enter into an
appreciation of competing evidence presented. The
limited question is whether on the face of the FIR, the
allegations constitute a cognizable offence. As this
Court noted in Dhruvaram Murlidhar Sonar v State of
Maharashtra, 2018 SCCOnLine SC3100 (“Dhruvaram
Sonar”) :
“13. It is clear that for quashing proceedings,
meticulous analysis of factum of taking
cognizance of an offence by the Magistrate is
not called for. Appreciation of evidence is also
not permissible in exercise of inherent powers.
If the allegations set out in the complaint do not
constitute the offence of which cognizance has
been taken, it is open to the High Court to
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quash the same in exercise of its inherent
powers.”

34. In the light of aforesaid law laid down by the Hon’ble Apex Court,
now this Court would make an endeavour to examine and consider the prayer
made in the instant petition vis-a-vis factual matrix of the case. Close scrutiny
of the material available on record reveals that FIR sought to be quashed came
to be instituted on the basis of the statement made by complainant Sh. Sukhi
Ram, who was also working in JSW Power House. It is none of the case that
prior to committing suicide, deceased ever complained him of mental
harassment caused by the accused, named in the FIR, on account of voluntary
retirement, rather complainant himself stated in his statement recorded under
Section 154 Cr.P.C., on the basis of which, formal FIR came to be lodged that
he after having heard noise inquired and found that deceased Jai Prakash
Vishwakarma has committed suicide. He alleged that he went to the room of
the deceased and found that he had committed suicide by hanging himself
with the hook of the ceiling fan. As per complainant one suicide note duly
signed by deceased was found lying on the bed, wherein deceased had alleged
that he is committed suicide on account of harassment meted to him at the
hands of the accused, named in the FIR. In the suicide note, deceased also
alleged that though he did not want to take VRS’, but he was compelled by
Vikram Singh and Yogesh Mohta. On the second page of suicide note
addressed to Sh. Vijay Kumar deceased has furnished information with regard
to loan taken by him. He also made request to Sh. Vijay Kumar to repay the
loan alongwith his son.

35. Mr. Ajay Kochhar, learned counsel representing the petitioners
while inviting attention of this Court to the policy formulated by JSW with
regard to voluntary retirement (Annexure P-2) contended that decision, if any,
with regard to voluntary retirement was to be taken by an employee not by the

company and as such, it cannot be said that deceased was ever compelled by
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the officials of the company to take ‘VRS’. He further submitted that though
decision with regard to prayer made on behalf of an employee for VRS’ was to
be taken by the Head of the plant, but there are ample documents available on
record suggestive of the fact that fellow employees, who had earlier applied for
‘VRS’, subsequently withdrawn their VRS’ and permission was granted by the
company (Annexure P-3 to P-5). Lastly, learned counsel representing the
petitioners submitted that accused named in the FIR, are also the employees
of JSW Company and difference between them and deceased is/ was that
accused named in the FIR are/were holding managerial position, whereas
deceased was carpenter. However, ultimate decision with regard to
formulation of Voluntary Retirement Scheme and thereafter acceptance of
proposal, if any, made by an employee was to be taken by the Head of the
plant and as such, no role can be said to have been played by the accused
named in the FIR in accepting the prayer made on behalf of the deceased for
taking voluntary retirement, which was actually accepted by the Head of the
Plant. Mr. Kochhar, while inviting attention of this Court to Section 306 IPC,
contended that when there is no evidence of abetment/instigation, if any, on
the part of the accused named in the FIR, which compelled deceased to
commit suicide, no case muchless under Section 306 of IPC can be said to be
made out against the petitioners and they are liable to be discharged. While
inviting attention of this Court to the material placed on record with the final
challan, learned counsel for the petitioners argued that case filed under
Section 306 of IPC in all probabilities is likely to fail, but in case proceedings
are not quashed at this stage, great prejudice would be caused to the
petitioners, who would be unnecessarily compelled to go through ordeal of the
protected trial, which is likely to culminate into acquittal.

36. While refuting aforesaid submissions made on behalf of learned
counsel for the petitioners, Mr. Narender Guleria, learned Additional Advocate

General, strenuously argued that all the ingredients as are required to bring
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the case in the ambit of Section 306 IPC are attracted in the present case and
as such, it cannot be said that petitioners have been falsely implicated. While
referring to the suicide note left behind by the deceased, learned Additional
Advocate General argued that it is ample clear that accused, named in the
FIR, compelled the deceased to take ‘VRS’. He argued that since accused
named in the FIR made deceased to sign VRS’ document forcibly, as a
consequence of which, he was compelled to commit suicide, it can be safely
presumed that accused named in the FIR, abetted/instigated the deceased to
commit suicide and as such, they have been rightly booked under Section 306
of IPC. He further argued that as per RFSL Report handwriting with which
suicide note has been written is of deceased.

37. Careful perusal of Voluntary Retirement Scheme (Annexure P-2)
reveals that vide communication dated 11t October, 2019, JSW Company
with a view to reduce the manpower circulated the policy for voluntary
retirement, but if the preamble of aforesaid scheme is read in its entirety, it
clearly reveals that ultimate decision with regard to VRS’ was to be taken by
an employee not by the company. Employee interested in taking voluntary
retirement was to furnish his/her option. Policy, if read in its entirety,
nowhere reveals that it was compulsory for all the employees, who were earlier
working with JP Industries to take voluntary retirement. Policy further reveals
that in lieu of voluntary retirement some amount was to be paid by the
company. In the case at hand, though prosecution case is that deceased was
compelled by the accused named in the FIR to take voluntarily retirement, but
as has been discussed hereinabove, option in that regard was to be exercised
by an employee. Even for the sake of arguments, it is presumed to be correct
that deceased was compelled by accused named in the FIR to take VRS’ even
then he had an opportunity to make the request to re-consider his decision.
There is/ are ample evidence/documents available on record that employees,

who at one point of time had applied for VRS’ and actually taken VRS’
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requested the company to permit them to reconsider their decision and
company not only permitted such employees to reconsider their decision, but
also took them back in the job. However, in the instant case application by
deceased for voluntary retirement was filed on 13.07.2020, which is part of the
challan and date of his reliving was 31.07.2020. Deceased sworn an affidavit
on 25.07.2020 before Sub Divisional Magistrate, Tapri, stating therein that he
has voluntarily applied for voluntary retirement. If he was being compelled by
the management or by the accused named in the FIR, he had an opportunity
to state before Sub Divisional Magistrate that though he does not want to take
voluntary retirement but is being compelled by the accused named in the FIR
as well as their management. Two days after his having sworn affidavit before
the Sub Divisional Magistrate, he committed suicide leaving behind suicide
note, as detailed hereinabove. It is pertinent to take note of the fact that at the
time of suicide deceased was found heavily drunk, meaning thereby he was
not in his senses and was unable to think his good or bad.

38. Since deceased took extreme step of committing suicide while in
state of heavy intoxication, it cannot be said that he was in his senses while
writing suicide note as writing of the deceased which has been considered
suicide note by investigating agency could not and ought not to be read like a
Will, especially when the deceased was not in his senses due to his inebriated
condition and also in the absence of any other evidence on record evidencing
abetment on the part of the petitioners.

39. Leaving everything aside, this Court finds from the record, as has
been observed hereinabove, that final decision, if any, with regard to
acceptance of voluntary retirement, if any, mooted by the petitioners was to be
taken by the deceased and as such, it is not understood how petitioners, who
were merely working as DGM and AGM in the plant could be held liable for
compelling deceased to take voluntary retirement, which otherwise as per

affidavit sworn by him before the Sub Divisional Magistrate was voluntarily
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taken by him. Voluntary Retirement Scheme (Annexure P-2) itself suggests
that accused named in the FIR was only to process the proposal of voluntary
retirement, if any, made by the employees in terms of scheme formulated by
the company, but ultimate decision in that regard was to be taken by the Head
of plant. Even in the case of the deceased, decision with regard to acceptance
of voluntary retirement was to be taken by the Head of the plant, but he was
not arrayed as an accused. Even if it is presumed that accused named in the
FIR persuaded deceased to apply for VRS’ which he never wanted to take,
petitioners cannot be held liable for their having committed offence punishable
under Section 306 of IPC, unless it is proved on record that they had mens rea
to abet/ instigate the deceased to commit suicide, which is otherwise basic
requirement to bring the case in ambit of Section 306 of IPC. Apart from
above, there is no material available on record suggestive of the fact that
accused named in the FIR had any kind of prior animosity with the deceased
and in past on any occasion they had humiliated ,admonished the deceased or
in that regard complaint, if any, was ever made by the deceased to the higher
authorities. Moreover, accused named in the FIR came in the contact of the
deceased after company was taken over by JSW and as such, it is difficult to
conclude that they forcibly wanted to throw the petitioner out of the job,
especially when there is material evidence, as has been pointed hereinabove,
that request made by some of the employees for withdrawal of their voluntarily
retirement was duly considered and they were permitted to continue in the
company.

40. Since as per prosecution case there was a liability on the
deceased to repay the loan, as has been recorded by him in the suicide note, it
can be inferred that he was under some sort of pressure to repay the loan,
which compelled him to commit the suicide.

41. To prove allegation, if any, under Section 306 IPC, it is

incumbent upon the prosecution to prove abetment or instigation, if any, at
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the hands of accused named in the FIR, which is totally missing in the case at
hand. At this stage, it would be apt to take note of provision contained under
Section 306 of IPC, which reads as under:-
“Section 306- Abetment of suicide.- If any person commits
suicide, whoever abets the commission of such suicide , shall be
punished with imprisonment of either description for a term

which may extend to ten years, and shall also be liable to fine.”

Abetment is defined under Section 107 of IPC, which reads as under:-

“Abetment of a thing.—A person abets the doing of a
thing, who—

(First) — Instigates any person to do that thing; or
(Secondly)—Engages with one or more other person or persons in
any conspiracy for the doing of that thing, if an act or illegal
omission takes place in pursuance of that conspiracy, and in
order to the doing of that thing; or

(Thirdly)— Intentionally aids, by any act or illegal omission, the
doing of that thing. Explanation 1.—A person who, by willful
misrepresentation, or by willful concealment of a material fact
which he is bound to disclose, voluntarily causes or procures, or
attempts to cause or procure, a thing to be done, is said to
instigate the doing of that thing. lllustration A, a public officer, is
authorized by a warrant from a Court of Justice to apprehend Z.
B, knowing that fact and also that C is not Z, willfully represents
to A that C is Z, and thereby intentionally causes A to apprehend
C. Here B abets by instigation the apprehension of C.
Explanation 2.—Whoever, either prior to or at the time of the

commission of an act, does anything in order to facilitate the
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commission of that act, and thereby facilitate the commission

thereof, is said to aid the doing of that act.”

Abetment is defined under Section 107 of IPC,which reads as

“107. Abetment of a thing-A person abets the doing of a
thing, who — First. — Instigates any person to do that
thing; or Secondly.— Engages with one or more other
person or persons in any conspiracy for the doing of that
thing, if an act or illegal omission takes place in
pursuance of that conspiracy, and in order to the doing of
that thing; or Thirdly.—Intentionally aids, by any act or
illegal omission, the doing of that thing. Explanation 1.—A
person who, by wilful misrepresentation, or by wilful
concealment of a material fact which he is bound to
disclose, voluntarily causes or procures, or attempts to
cause or procure, a thing to be done, is said to instigate
the doing of that thing. Explanation 2.—Whoever either
prior to or at the time of the commission of an act, does
anything in order to facilitate the commission of that act,
and thereby facilitates the commission there of, is said to
aid the doing of that act.”

Similarly, the dictionary meaning of the word instigate’ is to

bring about or initiate, incite someone to do something. The Hon’ble Apex

Court in the case of Ramesh Kumar Vs. State of Chhattisgarh 2001 9 SCC

618 has defined the word ‘instigate’ as instigation is to goad, urge forward,

provoke, incite or encourage to do an act.”

44.

Hon’ble Apex Court in case of S.S.Cheena Vs. Vijay Kumar

Mahajan and Anr. (2010) 12 SCC 190 has dealt with scope and ambit of
Section 107 IPC and its co-relation with Section 306 IPC. Relevant pars of the

aforesaid judgment read as under:



45.

173

“Abetment involves a mental process of instigating a person or
intentionally aiding a person in doing of a thing. Without a
positive act on the part of the accused to instigate or aid in
committing suicide, conviction cannot be sustained. The
intention of the legislature and the ratio of the cases decided by
the Supreme Court is clear that in order to convict a person
under Section 306 IPC there has to be a clear mens rea to
commit the offence. It also requires an active act or direct act
which led the deceased to commit suicide seeing no option and
that act must have been intended to push the deceased into such
a position that he committed suicide.”

In the case of M. Arjunan Vs. State, Represented by its

Inspector of Police (2019) 3 SCC 315, the Hon'lbe Apex Court has held as

under:

46.

“The essential ingredients of the offence under Section 306 I.P.C.
are: (i) the abetment; (ii) the intention of the accused to aid or
instigate or abet the deceased to commit suicide. The act of the
accused, however, insulting the deceased by using abusive
language will not, by itself, constitute the abetment of suicide.
There should be evidence capable of suggesting that the accused
intended by such act to instigate the deceased to commit suicide.
Unless the ingredients of instigation/abetment to commit suicide
are satisfied, accused cannot be convicted under Section 306
L.P.C.”

The Hon’ble Apex Court in Ude Singh & Ors. Vs. State of

Haryana, 2019 17 SCC 301, has held that in cases of alleged abetment of

suicide, there must be a proof of direct or indirect act/s of incitement to the

commission of suicide. It could hardly be disputed that the question of cause

of a suicide, particularly in the context of an offence of abetment of suicide,

remains a vexed one, involving multifaceted and complex attributes of human

behavior and responses/reactions. In the case of accusation for abetment of
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suicide, the Court is required to look for cogent and convincing proof of the
act/s of incitement to the commission of suicide. In the case of suicide, mere
allegation of harassment of the deceased by another person would not suffice
unless there be such action on the part of the accused which compels the
person to commit suicide and such an offending action ought to be proximate
to the time of occurrence. Whether a person has abetted in the commission of
suicide by another or not, could only be gathered from the facts and
circumstances of each case.

47. Recently, the Hon’ble Apex Court in a case (Geo Varghese v.
State of Rajasthan and Anr, 2021 (4) RCR (Criminal) 361) where student
committed suicide after being reprimanded by the teacher/administration,
categorically held that reprimanding student would not amount to instigation
to commit suicide. Relevant para of the aforesaid judgment reads as under:

27. It is a solemn duty of a teacher to instil discipline in the
students. It is not uncommon that teachers reprimand a
student for not being attentive or not being upto the mark in
studies or for bunking classes or not attending the school. The
disciplinary measures adopted by a teacher or other
authorities of a school, reprimanding a student for his
indiscipline, in our considered opinion, would not tantamount
to provoking a student to commit suicide, unless there are
repeated specific allegations of harassment and insult
deliberately without any justifiable cause or reason. A simple
act of reprimand of a student for his behaviour or indiscipline
by a teacher, who is under moral obligations to inculcate the
good qualities of a human being in a student would definitely
not amount to instigation or intentionally aid to the
commission of a suicide by a student.

28. ‘Spare the rod and spoil the child’ an old saying may have
lost its relevance in present days and Corporal punishment to
the child is not recognised by law but that does not mean that
a teacher or school authorities have to shut their eyes to any
indiscipline act of a student. It is not only a moral duty of a
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teacher but one of the legally assigned duty under Section 24
(e) of the Right of Children to Free and Compulsory Education
Act, 2009 to hold regular meetings with the parents and
guardians and apprise them about the regularity in
attendance, ability to learn, progress made in learning and any
other act or relevant information about the child.

32. Considering the facts that the appellant holds a post of a
teacher and any act done in discharge of his moral or legal
duty without their being any circumstances to even remotely
indicate that there was any intention on his part to abet the
commission of suicide by one of his own pupil, no mens reacan
be attributed. Thus, the very element of abetment is
conspicuously missing from the allegations levelled in the FIR.
In the absence of the element of abetment missing from the
allegations, the essential ingredients of offence under section
306 IPC do not exist

40. In the absence of any material on record even, prima-facie,
in the FIR or statement of the complainant, pointing out any
such circumstances showing any such act or intention that he
intended to bring about the suicide of his student, it would be
absurd to even think that the appellant had any intention to
place the deceased in such circumstances that there was no
option available to him except to commit suicide.

48. In the aforesaid judgment, the Hon’ble Apex Court has
categorically held that simple act of reprimand of a student for his behaviour
or indiscipline by a teacher, who is under moral obligations to inculcate the
good qualities of a human being in a student would definitely not amount to
instigation or intentional aid to the commission of a suicide by a student. In
the absence of the element of abetment missing from the allegations, the

essential ingredients of offence under Section 306 IPC do not exist. Apart from
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above, the Hon’ble apex Court has held that victim committed suicide allegedly
for being reprimanded for repeatedly bunking classes. Reading of victim’s
suicide note shows that same was penned by immature and hypersensitive
mind, thus act of accused being teacher would not ordinarily induce a
circumstances to a student to commit suicide. In the case at hand, allegedly
deceased has committed suicide after his being compelled to take voluntary
retirement by the accused name in the FIR, but since decision with regard to
‘VRS’ was to be taken by the Head of the plant and accused named in the FIR
were merely holding managerial positions in the company, they cannot be
said to have abetted/ instigated deceased to commit suicide.

49. Close scrutiny of aforesaid law taken into consideration clearly
reveals that mere allegation of harassment of deceased by the accused named
in the FIR may not be sufficient to conclude guilt, if any, under Section 306 of
IPC, rather to bring the accused in ambit of Section 306 of IPC, it is required
to be established on record that deceased committed suicide after being
instigated and abetted by the accused, which is totally missing in the instant
case.

50. Contents of FIR and Final Report filed under Section 173 Cr.P.C,
if are taken to be correct, on its face value, do not prima facie constitute the
offence against the accused. Neither FIR nor Final Report filed under Section
173 Cr.P.C, disclose offences, if any, punishable under Section 306 IPC
against the accused named in the FIR. There is no sufficient evidence
available on record to connect the accused named in the FIR for the offences
alleged to have been committed by them.

51. Having scanned the entire material adduced on record by the
prosecution alongwith Final Report filed under Section 173 Cr.P.C, this Court
has no hesitation to conclude that evidentiary material on record, if accepted,

would not reasonably connect the petitioners with the crime and as such, no
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fruitful purpose would be served, in case, accused are put to protracted trial,
which otherwise, is likely to fail on account of lack of evidence.
52. Having perused the material available on record, this Court finds
that chances of conviction of accused named in the FIR, are very remote and
bleak and as such, it may not be in the interest of justice to let accused
named in the FIR face trial, which in any eventuality is likely to fail.
S3. Consequently, in view of the above, present petition is allowed
and FIR No.62 of 2020, dated 27.07.2020 registered at police Station
Bhabanagar, District Kinnaur, H.P., under Section 306 and 34 of IPC as well
as consequent proceedings i.e. case No.25 of 2021 (CNR No.HPK
1050022322021), pending in the Court of learned Chief Judicial Magistrate,
Kinnaur, District Kinnaur, H.P. are quashed and set-aside and the petitioners-
accused are acquitted of the charges framed against them under Section 306
and 34 IPC. Interim order, if any, is vacated.

Accordingly, petition is disposed of alongwith pending

applications, if any.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Between:
RAVI KUMAR @ MANI, S/O SH. PREM SINGH RESIDENT OF Q-1, SARDARNI
LINE, N.S. NIS PATIALA, POLICE STATION CIVIL LINE, DISTRICT PATIALA,
PUBJAB, AGED ABOUT 24 YEARS THROUGH HIS FATHER SH. PREM SINGH
S/0O LATE SH. GURDIAL SINGH RESIDENT OF Q-1, SARDARNI LINE, N.S.NIS
PATIALA, POLICE STATION CIVIL LINE, DISTRICT PATIALA, OCCUPATION
GOVT. EMPLOYEE AS WATCHMAN IN N.S.NIS PATIALA, AGED ABOUT 55
YEARS.

....PETITIONER

(BY SH. MAN SINGH CHANDEL, ADVOCATE)

AND
STATE OF HIMACHAL PRADESH
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....RESPONDENT

(MR. SUDHIR BHATNAGAR AND MR. NARENDER GULERIA, ADDITIONAL
ADVOCATE GENERALS WITH MR. SUNNY DHATWALIA, ASSISTANT
ADVOCATE GENERAL)

CRIMINAL MISC.PETITION (MAIN)
No. 1274 OF 2022
Decided on: 27.06.2022
Code of Criminal Procedure, 1973- Section 439- Indian Penal Code, 1860-
Sections 376, 506- Sexual assault of the prosecutrix against her wishes on the
pretext of marriage- Held- No reason to let the bail petitioner incarcerate in jail
for indefinite period during the trial specially when nothing remains to be
recovered from him- Normal rule is of bail and not jail- Bail allowed. (Para 8,
12)
Cases referred:
Prasanta Kumar Sarkar v. Ashis Chatterjee and Another (2010) 14 SCC 496;
Sanjay Chandra vs Central Bureau of Investigation (2012)1 SCC 49;

This petition coming on for orders this day, the Court passed the

following:

ORDER

Bail petitioner namely, Ravi Kumar, who is behind the bars since
15.5.2022, has approached this Court in the instant proceedings filed under
Section 439 of the Code of Criminal Procedure, praying therein for grant of
regular bail in case FIR No. 24/2022, dated 12.05.2022 under Sections 376
and 506 of IPC, registered at Woman police Station, Baddi, District Solan, H.P.
2. Pursuant to order dated 13.06.2022, respondent-State has filed
the status report and ASI Gian Chand has also come present alongwith the
record. Record perused and returned.
3. Close scrutiny of the record/status report reveals that on

12.05.2022, victim/prosecutrix, aged 29 years (name withheld to protect
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her identity), lodged a complaint at woman police Station, Baddi District
Solan, H.P., alleging therein that she had come in the contact of bail petitioner
on 14.02.2020 through social media, whereafter bail petitioner repeatedly
requested her to meet him in Pinjore Garden, Panchkulla. Victim/prosecutrix
alleged that on 18.02.2020, on the request of the bail petitioner, she went to
Pinjore garden and there bail petitioner proposed her for marriage. She alleged
that bail petitioner requested her to meet his mother, but she refused. She
alleged that after some time bail petitioner requested her to meet her mother
and as such, she made him to meet Smt. Sharda Devi, who had adopted her.
She alleged that bail petitioner made proposal of marriage with her to her
mother and her mother, who is a cancer patient, agreed for her marriage. She
alleged that while in connection with her employment, she used to live at
Barotiwala on 14.04.2020 bail petitioner came to her room and sexually
assaulted her against her wishes on the pretext of marriage. However, on
16.11.2021 after the death of mother of victim/prosecutrix, bail petitioner and
his family members started making excuses. She alleged that bail petitioner
stopped talking with her, whereas her parents blocked her number and now
she has come to know from somebody that bail petitioner is likely to marry
somebody else. In the aforesaid background, FIR as detailed hereinabove,
came to be lodged against the present bail petitioner and since 15.05.2022, he
is behind the bars. Since investigation in the case is complete and nothing
remains to be recovered from the bail petitioner, he has approached this Court
in the instant proceedings for grant of regular bail.

4. Mr. Sudhir Bhatnagar, learned Additional Advocate General,
while fairly admitting factum with regard to filing of the challan in the
competent court of law, contends that though nothing remains to be recovered
from the bail petitioner, but keeping in view the gravity of offence alleged to
have been committed by him, he does not deserve any leniency and as such,

prayer made on his behalf for grant of bail may be rejected outrightly. Learned
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Additional Advocate General further submits that since report of RFSL is still
awaited and as such, it may not be in the interest of justice to enlarge bail
petitioner on bail, who in the event of being enlarged on bail may not only flee
from justice, but can also tamper with the prosecution evidence. While making
this Court to peruse the record of investigation, Mr. Bhatnagar, states that
there is overwhelming evidence adduced on record suggestive of the fact that
the bail petitioner taking undue advantage of innocence of the victim/
prosecutrix had been sexually assaulting her for so many years on the pretext
of marriage and as such, it cannot be said that he has been falsely implicated.
S. Having heard learned counsel representing the parties and
perused the material available on record, this Court finds that as per own
version given by victim/prosecutrix she had prior acquaintance with the bail
petitioner and she had been talking to him since April 2020. As per own case
of the victim/prosecutrix, she was sexually assaulted against her wishes on
14.4.2020 on the pretext of marriage but yet she chose not to file any
complaint either to police or her parents, rather she on the askance of bail
petitioner made bail petitioner to meet her mother for finalization of their
marriage. As per own case of the victim/prosecutrix, family of the bail
petitioner and victim/prosecutrix had agreed for marriage and as such,
victim/ prosecutrix of her own volition had been regularly meeting the bail
petitioner, who is otherwise younger than the victim/prosecutrix.
Victim/prosecutrix in her statement given to police has stated that on
16.11.2021 her mother expired and thereafter bail petitioner and his family
started finding excuses for not solemnizing her marriage with petitioner. She
stated that bail petitioner stopped giving her call regularly, whereas other
family members blocked her calls and she has apprehension that bail
petitioner is likely to marry somebody else.

0. Having carefully perused status report, especially statements of

victim/prosecutrix, this Court has no hesitation to conclude that
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victim/prosecutrix, who is major and 29 years old, had been meeting the bail
petitioner of her own volition with a view to solemnize marriage and alleged
incident of sexual assault had occurred on 14.4.2020. Now after almost two
years of the alleged incident, victim/prosecutrix has lodged the FIR stating
therein that on 23.1.2022 while she had gone to the house of the bail
petitioner for collecting her certain documents, she was again subjected to
forcible sexual intercourse by bail petitioner, but aforesaid version made by
the victim/prosecutrix appears to be highly doubtful for the reasons that
initially she herself stated that after 16.11.2021 when her mother expired, bail
petitioner stopped talking to her, if it is/ was so there was no occasion, if any,
for the victim/prosecutrix to visit the house of the bail petitioner on
23.1.2022.

7. Having noticed conduct of the victim/prosecutrix, which is
apparent from her statements made to the police as well as judicial
Magistrate, this Court finds it difficult to agree with contention of learned
Additional Advocate General that bail petitioner taking undue advantage of
innocence of the victim/prosecutrix exploited her against her wishes, rather as
has been noticed hereinabove, victim/prosecutrix of her own volition had been
meeting with bail petitioner with a view to solemnize marriage with him. Since
bail petitioner has now shown reluctance to marry her, FIR as detailed
hereinabove came to be lodged against the bail petitioner.

8. Though, case at hand is to be decided by the learned court
below in totality of facts and evidence collected on record, but having taken
note of aforesaid glaring aspects of the mater, this Court sees no reason to let
bail petitioner incarcerate in jail for indefinite period during the trial,
especially when nothing remains to be recovered from him. . Apprehension
expressed by learned Additional Advocate General that in the event of bail

petitioner being enlarged on bail, he may flee from justice or may again
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indulge in such activities, can be best met by putting bail petitioner to
stringent conditions.

9. Hon’ble Apex Court as well as this Court have held in catena of
cases that one is deemed to be innocent till the time his /her guilt is not
proved, in accordance with law and as such, this Court sees no reason to
curtail the freedom of the bail petitioner for indefinite period during the trial,

especially when nothing remains to be recovered from him

10. Recently, the Hon’ble Apex Court in Criminal Appeal No.
227/2018, Dataram Singh vs. State of Uttar Pradesh & Anr.,decided on
6.2.2018, has categorically held that a fundamental postulate of criminal
jurisprudence is the presumption of innocence, meaning thereby that a person
is believed to be innocent until found guilty. Hon’ble Apex Court further held
that while considering prayer for grant of bail, it is important to ascertain
whether the accused was participating in the investigations to the satisfaction
of the investigating officer and was not absconding or not appearing when
required by the investigating officer. Hon’ble Apex Court further held that if an
accused is not hiding from the investigating officer or is hiding due to some
genuine and expressed fear of being victimized, it would be a factor that a
judge would need to consider in an appropriate case. The relevant paras of the
aforesaid judgment are reproduced as under:

2. A fundamental postulate of criminal jurisprudence
is the presumption of innocence, meaning thereby that
a person is believed to be innocent until found guilty.
However, there are instances in our criminal law where
a reverse onus has been placed on an accused with
regard to some specific offences but that is another
matter and does not detract from the fundamental
postulate in respect of other offences. Yet another
important facet of our criminal jurisprudence is that
the grant of bail is the general rule and putting a
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person in jail or in a prison or in a correction home
(whichever expression one may wish to use) is an
exception. Unfortunately, some of these basic
principles appear to have been lost sight of with the
result that more and more persons are being
incarcerated and for longer periods. This does not do
any good to our criminal jurisprudence or to our
society.

3. There is no doubt that the grant or denial of bail is
entirely the discretion of the judge considering a case
but even so, the exercise of judicial discretion has been
circumscribed by a large number of decisions rendered
by this Court and by every High Court in the country.
Yet, occasionally there is a necessity to introspect
whether denying bail to an accused person is the right
thing to do on the facts and in the circumstances of a
case.

4. While so introspecting, among the factors that need
to be considered is whether the accused was arrested
during investigations when that person perhaps has
the best opportunity to tamper with the evidence or
influence witnesses. If the investigating officer does
not find it necessary to arrest an accused person
during investigations, a strong case should be made
out for placing that person in judicial custody after a
charge sheet is filed. Similarly, it is important to
ascertain whether the accused was participating in the
investigations to the satisfaction of the investigating
officer and was not absconding or not appearing when
required by the investigating officer. Surely, if an
accused is not hiding from the investigating officer or
is hiding due to some genuine and expressed fear of
being victimised, it would be a factor that a judge
would need to consider in an appropriate case. It is
also necessary for the judge to consider whether the
accused is a first-time offender or has been accused of
other offences and if so, the nature of such offences
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and his or her general conduct. The poverty or the
deemed indigent status of an accused is also an
extremely important factor and even Parliament has
taken notice of it by incorporating an Explanation
to Section 436 of the Code of Criminal Procedure,
1973. An equally soft approach to incarceration has
been taken by Parliament by inserting Section
436A in_the Code of Criminal Procedure, 1973.

5. To put it shortly, a humane attitude is required to be
adopted by a judge, while dealing with an application
for remanding a suspect or an accused person to police
custody or judicial custody. There are several reasons
for this including maintaining the dignity of an
accused person, howsoever poor that person might be,
the requirements of Article 21 of the Constitution and
the fact that there is enormous overcrowding in
prisons, leading to social and other problems as
noticed by this Court in In Re-Inhuman Conditions in
1382 Prisons

11. The Hon’ble Apex Court in Sanjay Chandra versus Central
Bureau of Investigation (2012)1 Supreme Court Cases 49; held as under:-

“ The object of bail is to secure the appearance of the
accused person at his trial by reasonable amount of
bail. The object of bail is neither punitive nor
preventative. Deprivation of liberty must be
considered a punishment, unless it can be required to
ensure that an accused person will stand his trial
when called upon. The Courts owe more than verbal
respect to the principle that punishment begins after
conviction, and that every man is deemed to be
innocent until duly tried and duly found guilty.
Detention in custody pending completion of trial
could be a cause of great hardship. From time to
time, necessity demands that some unconvicted


https://indiankanoon.org/doc/770661/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/445276/
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persons should be held in custody pending trial to
secure their attendance at the trial but in

such cases, “necessity” is the operative test. In India
, it would be quite contrary to the concept of personal
liberty enshrined in the Constitution that any person
should be punished in respect of any matter, upon
which, he has not been convicted or that in any
circumstances, he should be deprived of his liberty
upon only the belief that he will tamper with the
witnesses if left at liberty, save in the most
extraordinary circumstances. Apart from the question
of prevention being the object of refusal of bail, one
must not lose sight of the fact that any
imprisonment before conviction has a substantial
punitive content and it would be improper for any
court to refuse bail as a mark of disapproval of
former conduct whether the accused has been
convicted for it or not or to refuse bail to an
unconvicted person for the propose of giving him a
taste of imprisonment as a lesson.”

12. Needless to say object of the bail is to secure the attendance of
the accused in the trial and the proper test to be applied in the solution of the
question whether bail should be granted or refused is whether it is probable
that the party will appear to take his trial. Otherwise, bail is not to be
withheld as a punishment. Otherwise also, normal rule is of bail and not jail.
Court has to keep in mind nature of accusations, nature of evidence in
support thereof, severity of the punishment which conviction will entail,
character of the accused, circumstances which are peculiar to the accused

involved in that crime.

13. The Hon’ble Apex Court in Prasanta Kumar Sarkar v. Ashis
Chatterjee and Another (2010) 14 SCC 496, has laid down the following

principles to be kept in mind, while deciding petition for bail:
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12. whether there is any prima facie or reasonable
ground to believe that the accused had committed
the offence;

13. nature and gravity of the accusation;

14. severity of the punishment in the event of
conviction;

15. danger of the accused absconding or fleeing, if
released on bail;

16. character, behaviour, means, position and
standing of the accused;

17. likelihood of the offence being repeated;

18. reasonable apprehension of the witnesses being
influenced; and

19. danger, of course, of justice being thwarted by
grant of bail.

14. Consequently, in view of the above, present bail petition is
allowed. Petitioner is ordered to be enlarged on bail, subject to his furnishing
personal bond in the sum of Rs. 1,00,000/- with one local surety in the like
amount, to the satisfaction of the learned trial Court, with following
conditions:

i. He shall make himself available for the purpose of
interrogation, if so required and regularly attend the
trial Court on each and every date of hearing and if
prevented by any reason to do so, seek exemption from
appearance by filing appropriate application;

ii. He shall not tamper with the prosecution evidence nor
hamper the investigation of the case in any manner
whatsoever;
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iii. = He shall not make any inducement, threat or promises
to any person acquainted with the facts of the case so
as to dissuade her from disclosing such facts to the
Court or the Police Officer; and

iv. He shall not leave the territory of India without the
prior permission of the Court.

15. It is clarified that if the petitioner misuses his liberty or violates
any of the conditions imposed upon him, the investigating agency shall be free
to move this Court for cancellation of the bail.

16. Any observations made hereinabove shall not be construed to be
a reflection on the merits of the case and shall remain confined to the disposal
of this application alone. The bail petition stands disposed of accordingly.

17. Learned counsel for the petitioner is permitted to produce copy
of order downloaded from the High Court website before the concerned
authority, who shall not insist for certified copy of the order, however, it may

verify the order from the High Court website or otherwise.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.
Between:

SMT. SUNITA CHANDEL W/O SHRI ANIL
CHANDEL, R/O VILLAGE & P.O. SARAKAR,
TEHSIL AND DISTRICT HAMIRPUR, H.P.

....PETITIONER
(BY MR. B.N. MEHTA, ADVOCATE)

AND

1. UNION OF INDIA THROUGH SECRETARY DEFENCE, GOVT. OF INDIA,
NEW DELHI.
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2. THE CHAIRMAN, LOCAL BOARD OF ADMINISTRATION FOR SAINIK
SCHOOL, SUJANPUR TIHRA, H.P.

3. PRINCIPAL SAINIK SCHOOL, SUJANPUR TIHRA, H.P.

4. MS. INDU PURI W/O SH. RAJEEV PURI, TGT (ENGLISH), SAINIK SCHOOL,
SUJANPUR TIHRA.

...... RESPONDENTS.

(MR. SHASHI SHIRSHOO, CGC, FOR R-1 TO 3).
(MR. ABHINAV PUROHIT, ADVOCATE, FOR R-4).

CIVIL WRIT PETITION

NO. 1869 OF 2018

Decided on: 24.06.2022

Constitution of India, 1950- Article 226- Departmental Promotion Committee

proceedings challenged- Petitioner failed in selection process- Held- Factum

with regard to non-communication of adverse entries for the last five years was

very much in the knowledge of the petitioner before her having participated in

the selection process, made no representation of adverse entries to authorities-

No illegality in Departmental Promotion Committee proceedings- Petition
dismissed. (Para 9, 10)

This petition coming on for orders this day, the Court passed the following:

ORDER
By way of present petition, petitioner has prayed for the following

main relief(s):

“(i). That the petitioner in the facts and circumstances prayed that
the Civil Writ Petition may very kindly be allowed and this
Hon’ble Court may very kindly be pleased to set aside and quash
the outcome of the DPC as per Annexure P-9 after calling for the
scrutiny of entire DPC record w.e.f.24.02.2018 to 25.07.2018 for
the kind perusal of this Hon’ble Court.
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(ii) That after quashing and setting aside the promotion of the
respondent No.4, the respondents may be directed to hold fresh
DPC by assessing the merit of the candidate by perusing the 5
years ACR’s or in the alternative since the school of respondents
is situated in the territorial jurisdiction of this Hon’ble Court the
respondents should follow the conduct of DPC as is application
in HPPSC.”

2. Precisely, the facts of the case as emerge from the record are
that petitioner herein was appointed as Assistant Master (English) at Sainik
School, Sujanpur Tihra, District Hamirpur, H.P., on 01.01.2011. One Sh.
S.K. Chadda, a regular TGT (English) performing the duties against this post
till January 2018, applied for voluntary retirement from service with effect
from 26.04.2018. On 23.01.2018, Sainik School originated proposal to fill up
aforesaid post of PGT (English) by way of promotion and accordingly vide
communication dated 23.01.2018 requested to Hony Secy Sainik Schools
Society, MOD, New Delhi to release the vacancy of PGT (English) with effect
from 26.04.2018. Before vacancy could be released by the society,
respondent-school with the sole objective of sounding the eligible candidates
and allowing them sufficient preparation time, decided to issue letter No.
SSST/DPC/2018, dated 24.02.2018 to the two eligible candidates for the
Departmental Promotion Committee i.e. petitioner and respondent No.4, who
was appointed as Assistant Master (English) on 4.4.2011. Vide aforesaid
letter, the provisions of the Society Rule Book about composition of
Departmental Promotion Committee as well as the tests planned to be
conducted as part of the Departmental Promotion Committee were intimated.
The Syllabus of written examination was also specified and finally the Sainik
School Society vide their letter No.10(5)/2011/D(SSC) dated 27.04.2018
released the vacancy of Master (English). On 7.05.2018 respondent-school as
per Rule 5.27 of Rule Book issued by the Board of Governors, Sainik School
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Society constituted the Departmental Promotion Committee comprising of the

following members:-

i) Principal, Sainik School : President Officer

i) Vice Principal, Sainik School : Member

iii) Representative from State Administration: Member

iv) Representative of Chairman LBA : Member.

V) Subject Expert : Member.
3. Though, the meetings of all the Departmental Promotion

Committee in Sainik School are to be conducted in accordance with the
provisions of the SOP on the subject issued vide Sainik Schools Society letter
No.14(22)/SSS/2017, dated 24.08.2017, but since SOP does not specifically
lay down details, such as syllabus for the written exam, the maximum marks
for the written exam, the qualifying marks for written exam, details of what is
to be assessed during the Teaching demonstration, and whether an interview
is to be conducted or not, DPC member with a view to ensure transparency
and fair play, decided to keep the DPC candidates updated about the syllabus
and the suggested scheme of examination. The standard Operating Procedure
(SOP) provided that relative weightage of various elements such as written
test, teaching demonstration, ACRs of the last five years are to be seen by
DPC while considering the case of the candidate for promotion to the post of
PGT. On 11.06.2018 DPC conducted written exam in accordance with
provisions of SOP on the subject. Entire proceedings of DPC were video
recorded to ensure total transparency. Teaching demonstration was held in
the topic chosen by the candidates themselves. Answer sheets of written
examination were evaluated by an independent subject expert detailed by the
State Education Department. Subsequently, on the basis of overall merit

respondent No.4, Ms.Indu Puri came to be promoted to the post of



191

PGT(English), as is evident from the proceedings of the DPC placed on record
as Annexure R-3 by respondent No.1.

4. Being aggrieved and dissatisfied with selection of respondent
No.4, petitioner has approached this Court in the instant proceedings, praying
therein for the reliefs, as have been reproduced hereinabove.

S. In nutshell, grouse of the petitioner, as has been highlighted in
the petition and has been further canvassed by learned counsel for the
petitioner is that DPC while conducting proceedings failed to adhere to the
procedure prescribed under SOP. Learned counsel for the petitioner also
argued that ACR’s pertaining to last five years were not taken into
consideration because bare perusal of the same clearly reveals that petitioner
was on better footing then respondent No.4 and as such, she could not have
been awarded less marks on account of assessment of ACR. Besides above, it
has been further argued on behalf of learned counsel for the petitioner that
adverse entries never came to be communicated to the petitioner and as such,
no reliance ought to have been placed by the DPC on the same while making
assessment.

6. Mr. Shashi Shirshoo, Central Government Counsel representing
respondents No.1 to 3 and Mr. Abhinav Purohit learned counsel representing
respondent No.4, while supporting the selection of respondent No.4,
contended that there is no illegality and infirmity in the DPC proceedings
because same came to be conducted strictly on the basis of procedure laid
down in SOP issued by the Society. Above named counsel argued that ACRs of
last five years were assessed, as is evident from the DPC proceedings and if
ACRs of the petitioner herein are perused juxtaposing ACRs of selected
candidate respondent No.4, no illegality can be said to have been committed
the DPC while awarding higher marks to respondent No.4 because ACRs for

the last five years of respondent No.4 are/ were better than the petitioner.
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7. Mr. Shashi Shirshoo, learned Central Government Counsel while
inviting attention of this Court to the prayer made in the instant petition
argued that at no point of time challenge ever came to be laid to the action of
the respondent inasmuch as adverse entries in ACRs were not communicated,
rather in the instant proceedings selection of respondent No.4 has been
sought to be quashed on the ground that DPC has failed to assess the ACRs of
both the candidates in terms of procedure laid down in the SOP. Lastly,
learned counsel representing respondents No.l1 to 4 stated that since
respondent No.4 obtained higher marks in written examination than the
petitioner, petition having been filed by the petitioner, seeking therein
quashment of respondent No.4 is not maintainable, especially when petitioner
participated in the proceedings and has approached this Court after having
failed in the same.

8. Having heard learned counsel representing the parties and
perused the material available on record, this Court finds that in the instant
proceedings action of respondents inasmuch as non-communication of
adverse entries in the ACRs for the last five years has been not laid challenge,
rather proceedings of DPC whereby respondent No.4 came to be promoted to
the post of PGT has been laid challenge on the ground that DPC while
assessing ACRs of the candidates have not followed the due procedure as laid
down in SOP, which plea is totally contrary to the record, as is evident from
the pleadings adduced on record by respondent No.1.

9. Proceedings of the DPC placed on record (Annexure R-3) by
respondent No.1 clearly reveals that petitioner herein obtained less marks in
written exam than respondent No.4. Though, petitioner obtained higher
marks in teaching demonstration, but if result of last three years of CBSE is
perused, respondent No.4 came to be awarded higher marks on account of her
performance. As far as perusal/assessment of ACRs by DPC is concerned, no

material worth credence has been led on record to suggests that the
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assessment made by DPC on the basis of which marks/grade came to be
awarded, is not based upon procedure prescribed under SOP. It is not the
case of the petitioner that ACR for the last one year was assessed by the DPC
while conducing DPC proceedings for promotion to the post of PGT, rather
ACRs of last five years of both the candidates i.e. petitioner and respondent
No.4 came to be evaluated by the DPC, who after having found respondent
No.4 on better footing recommended her for promotion. Since at no point of
time, challenge, if any, qua the action of the respondents inasmuch non-
communication of adverse entry came to be laid in the competent court of law,
no benefit on account of aforesaid omission, if any, on the part of the
respondents, can be granted to the petitioner, who otherwise has approached
this Court after having failed in selection process. Since factum with regard to
non-communication of adverse entries for the last five years was very much in
the knowledge of the petitioner before her having participated in the selection
process, she instead of participating in the selection process could represent
authorities for communication of adverse entries, so that authorities could
decide her representation, if any, before her having participated in the
selection process.

10. Having carefully perused the minutes of DPC placed on record,
this Court finds no illegality in the same and as such, same are upheld. The
present petition fails and same is dismissed accordingly. Pending

applications, if any, stand disposed of.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

Between:
BHUPINDER PAL SON OF SHRI PARAM DEV, R/O VILLAGE DRUBAL, PO
KOT, (TUNGAL) KOTLI, DISTRICT MANDI, H.P. PRESENTLY WORKING AS ASI
IN IRB PANDOH, DISTRICT MANDI, H.P.

....PETITIONER
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(BY MR. ONKAR JAIRATH ADVOCATE WITH MR. MR. PRASHANT SHARMA
AND MR. AJEET SHARMA, ADVOCATES)

AND

1. STATE OF H.P. THROUGH SECRETARY(HOME) GOVT. OF H.P. SHIMLA-
2.

2. THE DIRECTOR GENERAL OF POLICE, SHIMLA, H.P.

3. INSPECTOR GENERAL, CENTRAL RANGE MANDI, DISTRICT MANDI,
H.P.

4. SUPERINTENDENT OF POLICE, KULLU, DISTRICT KULLU, H.P.

....RESPONDENTS

(MR. SUDHIR BHATNAGAR, ADDITIONAL
ADVOCATE GENERAL).

CIVIL WRIT PETITION (ORIGINAL APPLICATION)
No.2887 of 2019
Decided on: 17.06.2022
Constitution of India, 1950- Article 226- Departmental Promotion
Committee- Petitioner an ASI faced trial under Section 13(2) of the Prevention
of Corruption Act, but after honourable acquittal respondent No. 2 ordered for
fresh inquiry of the petitioner his name was recommended to Departmental
Promotion Committee for promotion to the post of S.I.- petitioner assailed the
order in writ and the order was quashed and set aside with the direction to
accord necessary approval to promote the petitioner to the post of S.I.-
Petitioner was promoted but with effect from 22.05.2010 instead of
17.07.2008 when it was due- Held- Adverse entry relating to specific incidents
should ordinarily not find a place in ACR, unless in the course of
departmental proceedings, a specific punishment such as censure has been
awarded on the basis of such an incident - Petition allowed and remarks
column in the Annual Confidential Report pertaining to the year 2005-06 are
expunged. (Para 25, 26)
Cases referred:
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Davinder Singh versus State of Haryana and others, 2011(4) SLR 211;
S.Bhaskar Reddy and another versus Superintendent of Police, and another
(2015)2 SCC 365;
State of Gujarat and another versus Suryakant Chunilal Shah (1999)1 SCC
529;
Union of India and others vs. E. G. Namburdiri A.I.R. 1991 S.C. 1216;

This petition coming on for orders this day, the Court passed the

following:
ORDER

In the year 1983, petitioner was initially appointed as constable
with the respondent-Department and was promoted to the post of A.S.I. on
14.07.2000. While he was posted as ASI in the office of Superintendent of
Police, Kullu, FIR was lodged on 13.6.2005 against a foreigner namely, Kozi
Tateno (Japanese) and the petitioner under Section 13(2) of the Prevention of
Corruption Act and Sections 201, 212, 217 and 120-B of IPC. Department
after having placed the petitioner under suspension on 13.06.2005 initiated
departmental inquiry. Inquiry Officer submitted the report stating therein that
since the criminal case has been registered against the petitioner, he should
not be proceeded departmentally on the same set of charges. Aforesaid report
of inquiry was accepted by the Commandant, 1st Indian Reserve Battalion,
Mangarh, District Una on 29.1.2007 vide Annexure P-2. Subsequently,
petitioner was acquitted in corruption case vide judgment dated
22.08.2008/23.08.2008 passed by learned Special Judge, Kullu, District
Kullu, H.P.(Annexure P-1). After acquittal of the petitioner in criminal
proceedings, departmental inquiry was initiated on 16.6.2005 against the
petitioner on the same set of charges. Interestingly, respondent No.3 after
hounourable acquittal of petitioner in criminal proceedings, again directed
respondent No.4 on 30.11.2009 to hold fact findings inquiry that in what
manner pass port was handed over to Kozi Tateno. The fact finding inquiry

was conducted by Superintendent of Police, Kullu, who submitted his report
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on 21.1.2010. On the basis of the report of fact finding inquiry, fresh inquiry
was ordered to be instituted against the petitioner on 9.4.2010. However,
same was withdrawn on 4.5.2010 and thereafter again fresh inquiry was
instituted against the petitioner on 3.6.2010. However, petitioner was again
absolved by the inquiry officer on 6.6.2011. The Departmental Promotion
Committee met on 28.10.2011, wherein name of the petitioner was
recommended for promotion to the post of Sub Inspector, however, when the
matter went for approval of the recommendations of the Departmental
Promotion Committee, respondent No.2 instead of approving the same,
instituted fresh inquiry to be conducted by the Deputy Superintendent of
Police (Headquarters) Kullu, District Kullu, H.P.

2. Being aggrieved and dissatisfied with the aforesaid action of
respondent No.2, petitioner herein filed writ petition bearing Civil Writ Petition
No.1145 of 2012-E, praying therein for following reliefs:

“i). That the impugned order dated 22.2.2012
contained in Annexure P-13 vide which the
respondent No.2 has ordered for fresh
departmental inquiry may kindly be quashed and
set-aside.

ii). That the respondents may be directed to expunge
the adverse entry in ACR which was entered due to
court case in the year 2006 as the petitioner has
now been acquitted form the charges by the
competent court of law as well as by the
departmental inquiry.

iii) That the respondents may be directed to grant the
all service benefits which has wrongly been

withheld by the respondents due to the court case.”
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3. This Court vide judgment dated 7.5.2013 quashed and set-aside
the order of fresh inquiry issued by respondent No.2 and directed the
respondents to accord the necessary approval to the recommendations of the
Departmental Promotion Committee held on 28.10.2011 to promote the
petitioner to the post of Sub Inspector from due date with all the
consequential benefits. In terms of aforesaid judgment rendered by this Court
petitioner though was promoted to the post of Sub Inspector, but with effect
from 22.5.2010, whereas he was entitled to such promotion from 17.7.2008
i.e. when he was honourably acquitted in the criminal proceedings initiated
against him.

4, On inquiry, it transpired that petitioner has not been given
promotion with effect from 17.7.2008 on account of adverse entry in the ACR
for the period of 2005-06, wherein it stands recorded that “one criminal case is
registered against the petitioner”. Being aggrieved and dissatisfied with the
action of the respondents in as much as petitioner was not given promotion
from due date, he filed representation to Director General of Police, Himachal
Pradesh (Annexure P-9), praying therein to expunge adverse remarks made in
his ACR pertaining to the year 2005-06 on account of his hounourable
acquittal in the criminal case. However, aforesaid representation of him was
rejected vide order dated 11.8.2010 (Annexure P-10) on the ground that the
petitioner was acquitted because the prosecution could not prove the case
against him beyond reasonable doubt. Apart from above, authority while
passing order dated 11.8.2010, also recorded in the order that the then
Superintendent of Police, Kullu had made adverse comments against the
petitioner in his ACR on the basis of his personal knowledge leading to
registration of case against the petitioner and stands by these comments even

after the acquittal of the officer in the corruption case registered against him.
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S. Being aggrieved and dissatisfied with the aforesaid order dated
11.8.2010 (Annexure P-10), petitioner approached this Court in the instant
proceedings, praying therein for following reliefs:-

“i) That the respondents may be directed to expunge
the adverse entry in ACR which was entered due
to court case in the year 2006 as the petitioner
has now been acquitted from the charges by the
competent court of law as the said order has
attained the finality.

ii) That the petitioner may be confirmed from
1.12.2005 when his juniors were confirmed.

iii) That the respondents may further be directed to
comply with the order dated 7.5.2013 and
promote the petitioner from the date when his
juniors were promoted.

iv) That the respondents may be directed to grant all
the consequential benefits including the seniority
from the date of confirmation i.e.1.12.2005.

v) That Annexure P-8 and P-10 may kindly be

quashed and set-aside.”

6. It is pertinent to take note of the fact that prior to filing of the
petition at hand, petitioner had filed CWP No.3304 of 2010 in this Court,
laying therein challenge to order dated 3.6.2010 vide which, the respondents
again initiated departmental inquiry after acquittal of the petitioner in criminal
case. In the aforesaid case, petitioner besides seeking quashment of order
dated 3.6.2010, also prayed that respondents be directed to expunge the
adverse entry in ACR, which was entered due to court case in the year 2006.
However, this Court having taken note of letter dated 14.6.2011, placed on
record by learned counsel for the petitioner, wherein it stood recorded that the
petitioner stands absolved of the charges framed against him in the
disciplinary proceedings, closed the proceedings and ordered that

consequences to ensue.
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7. However, as has been taken note hereinabove, that though
petitioner was acquitted in criminal as well as departmental proceedings, but
yet he was denied promotion to the post Sub Inspector from due date i.e.
17.7.2008 on account of adverse entry in his ACR pertaining to the year 2005-
06. Since representation having been filed by petitioner for expungement of
adverse entries in the ACR for the year 2005-06, stands dismissed vide order
dated 11.8.2010 (Annexure P-10), he is compelled to approach this Court in
the instant proceedings, praying therein for the reliefs, as have been
reproduced hereinabove.

8. Reply to the petition stands filed on behalf of the respondents,
wherein facts, as have been notice hereinabove, have not been disputed.
However, in para-9 of the reply, respondents have submitted that in
compliance of judgment /order dated 7.5.2013 the petitioner has been
approved for promotion to the rank of Sub Inspector with effect from
22.5.2010. Respondents have further averred in the reply that plea of the
petitioner that he was entitled for promotion w.e.f.17.7.2008 is incorrect
because his ACR for the year 2005-06 was adverse and the impact of adverse
ACR remained up to September, 2009. It has been stated in the reply that
Deputy Inspector General of Police, Central Range Mandi, while deciding the
representation of the petitioner, observed that the then Superintendent of
Police, Kullu had made adverse comments against the petitioner in his ACR on
the basis of his personal knowledge about the work performance leading to
registration of case against the petitioner and these comments stand even
after acquittal of the officer in the corruption case registered against him.

9. Having heard learned counsel representing the parties and
perused the pleadings adduced on record by the respective parties, this Court
finds that there is no dispute that in column No. 16 of the form of confidential
report pertaining to the period 1.4.2005 to 1.2.2006, there is an adverse entry

(Annexure P-7), which reads as under:-
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“Charged with corruption in a criminal case &
departmentally.”

10. Apart from above, Superintendent of Police has also given
remarks to the following effect that “he was accused of corruption and in
my own personal capacity I do not have a good opinion of him”. It is not
in dispute that aforesaid entry with regard to corruption case as recorded in
column No.16 of the form of confidential report (Annexure P-7) is based upon
registration of corruption case against the petitioner i.e. FIR lodged against
him as well as foreigner namely Kozi Tateno on 13.6.2005, wherein he was
charged under Section 13(2) of the Prevention of Corruption Act and Section
201,212, 213 and 120-B of IPC.

11. Careful perusal of judgment dated 22/23.8.2008 passed by
learned Special Judge, Kullu, District Kullu, H.P.,(Annexure P-1) reveals that
petitioner was acquitted of the charges framed against him under Sections
201,212, 217 and 120-B of IPC and Section 13(2) of the Prevention of
Corruption Act. Though, repeatedly attempt was made by the respondent-
department to initiate disciplinary proceedings on the same allegations as
were part of FIR, but nothing ever came to be proved against the petitioner
even in departmental proceedings and as such, he was acquitted in both the
criminal as well as disciplinary proceedings. Similarly, it is not in dispute that
meeting of Departmental Promotion Committee was held on 28.10.2011 for
promotion to the post of Sub Inspector and the name of petitioner was also
recommended for promotion. Though, petitioner was recommended for
promotion, but recommendation of Departmental Promotion Committee were
not approved by respondent No.2, rather he instituted fresh inquiry, which
subsequently came to be quashed and set-aside by this Court vide judgment
dated 7.5.2013 passed in CWP No.1145 of 2012-E, as a consequence of which,
recommendation of Departmental Promotion Committee held on 28.10.2011

subsequently came to be approved. But since petitioner was not promoted
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from due date i.e. 17.07.2008, he inquired the matter and found that he has
been not given promotion from due date i.e. 17.7.2008 for the reasons that
there is adverse entry in his ACR pertaining to the year 2005-06. Since
petitioner was honourably acquitted in both the criminal as well as
departmental proceedings, he made representation to the competent
authority, praying therein to expunge adverse entry. However, as has been
taken note hereinabove, aforesaid prayer made on behalf of the petitioner was
rejected for the reason, as has been noticed hereinabove.

12. In the aforesaid backdrop, there appears to be merit in the
contention of learned counsel for the petitioner that once petitioner was
honourably acquitted in departmental as well as criminal proceedings, entry
with regard to registration of corruption case recorded in the ACR pertaining
to the year 2005-06 ought to have been expunged.

13. Mr. Sudhir Bhatnagar, learned Additional Advocate General,
while justifying the action of the respondents in rejecting the representation,
vehemently argued that apart from recording factum with regard to
registration of corruption case the then Superintendent of Police, Kullu has
also recorded in the ACR that as per his personal knowledge petitioner was
accused of corruption and he has not good opinion of him and as such, his
acquittal in criminal proceedings is of no consequence because that entry still
stare at him. Mr. Bhatnagar further submitted that otherwise also relief
sought in the instant petition is hit by principal of constructive res-judicata.
He stated that before filing petition at hand, petitioner had approached this
Court by way of CWP No0.3304 of 2010, praying therein for issuance of
direction to the respondents to expunge the adverse entry in the ACR for the
year 2005-06 but such plea of him was not accepted.

14. However, in the totality of facts and circumstances, as detailed
hereinabove, this Court finds no merit in the afore submission of learned

Additional Advocate General for the reasons that though petitioner in his
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earlier writ petition No0.3304 of 2010 had prayed for issuance of direction to
the respondents to expunge adverse entry in the ACR pertaining to the year
2005-2006, but before such plea of him could be decided by the Court below
on its own merit, aforesaid writ petition filed by the petitioner came to be
closed vide judgment dated 3.11.2011, perusal whereof reveals that this Court
having taken note of the fact that petitioner has been absolved of the charges
against him in the disciplinary proceedings closed the petition, but definitely
at no point of time returned findings, if any, with regard to second relief made
in the petition i.e. direction to expunge the adverse entry. Had court returned
any finding qua aforesaid plea/relief prayer/sought by the petitioner, this
court would have permitted the respondents to raise plea of res-judicata

15. At this stage, Mr. Sudhir Bhatnagar, learned Additional Advocate
General further argued that at no point of time petitioner ever came to be
acquitted honourably, rather his acquittal is on technical ground and as such,
benefit, if any, otherwise cannot be availed of judgment of acquittal recorded
in his favour. However, having carefully perused the judgment dated
22.08.2008 (Annexure P-1) passed by learned Special Judge, Kullu, this Court
sees no reason to be persuaded by aforesaid submission made by learned
Additional Advocate General because if judgment is read in its entirety, it
clearly suggests that prosecution was unable to prove that petitioner indulged
in corrupt practice while unauthorizedly releasing pass port in favour of
foreign national during pendency of criminal case against him and he made an
attempt to destroy the evidence.

16. Mere use of expression by learned trial Court in para-29 of the
judgment that prosecution has been not able to prove complicity of petitioner
beyond reasonable doubt cannot be construed acquittal of the petitioner on
technical grounds. Otherwise, in para-31, Special judge has acquitted the
accused of the charges under Sections 201, 212, 213, 120-B IPC and Section
13(2) of the Prevention of Corruption Act. Till the time there is nothing to show
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that acquittal of the petitioner came to be recorded on technical grounds,
acquittal recorded in his favour is necessarily required to be held as a
hounourable acquittal, as a consequence of which, any entry recorded in the
ACR with regard to registration of criminal case requires to be expunged. As
has been taken note hereinabove, in the ACR pertaining to the year 2005-06,
it has been recorded in column No.16 that “charged with corruption in a
criminal case and departmentally”. With the acquittal of the petitioner in
criminal and departmental proceedings aforesaid entry made in column No.16
of the ACR pertaining to the period from 1.4.2005 to 1.2.2006 is not
sustainable.

17. Expression ‘hounourable’ acquittal has been not defined
anywhere, but such expression came to be discussed and reported in the
judgment passed by Hon’ble Apex Court in S.Bhaskar Reddy and another
versus Superintendent of Police, and another (2015)2 Supreme Court
Cases 365, wherein it has been held that if Court below has recorded the
finding of fact on proper appreciation and evaluation of evidence on record and
has held that the charges framed in the criminal case are not proved against
the accused, it shall be deemed to be hounourable acquittal. In the aforesaid
judgment Hon’ble Apex Court has held that it is difficult to define precisely
what is meant by the expression “honorably acquitted”. When the accused is
acquitted after full consideration of prosecution evidence and that the
prosecution had miserably failed to prove the charges levelled against the
accused, it can possibly be said that the accused was honourably acquitted. It

would be profitable to take note of paras No.21 to 23 and 26 herein- below:-

“21. It is an undisputed fact that the charges in the criminal
case and the Disciplinary proceedings conducted against the
appellants by the first respondent are similar. The appellants
have faced the criminal trial before the Sessions Judge,
Chittoor on the charge of murder and other offences of IPC and
SC/ST (POA) Act. Our attention was drawn to the said
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judgment which is produced at Exh. P-7, to evidence the fact
that the charges in both the proceedings of the criminal case
and the Disciplinary proceeding are similar. From perusal of
the charge sheet issued in the disciplinary proceedings and the
enquiry report submitted by the Enquiry Officer and the
judgment in the criminal case, it is clear that they are almost
similar and one and the same. In the criminal trial, the
appellants have been acquitted honourably for want of evidence
on record. The trial judge has categorically recorded the finding
of fact on proper appreciation and evaluation of evidence on
record and held that the charges framed in the criminal case
are not proved against the appellants and therefore they have
been honourably acquitted for the offences punishable under 3
(1) (® of SC/ST (POA) Act and under Sections
307 and 302 read with Section 34 of the IPC. The law declared
by this Court with regard to honourable acquittal of an accused
for criminal offences means that they are acquitted for want of
evidence to prove the charges.

22. The meaning of the expression "honourable acquittal" was
discussed by this Court in detail in the case of Deputy
Inspector General of Police & Anr. v. S. Samuthiram|[3], the
relevant para from the said case reads as under :-

"24. The meaning of the expression "honourable acquittal"
came up for consideration before this Court in RBI v. Bhopal
Singh Panchal. In that case, this Court has considered the
impact of Regulation 46(4) dealing with honourable acquittal
by a criminal court on the disciplinary proceedings. In that
context, this Court held that the mere acquittal does not
entitle an employee to reinstatement in service, the acquittal,
it was held, has to be honourable. The expressions
"honourable acquittal’, "acquitted of blame", "fully
exonerated" are unknown to_the Code of Criminal Procedure
or the Penal Code, which are coined by judicial
pronouncements. It is difficult to define precisely what is
meant by the expression "honourably acquitted". When the
accused is acquitted after full consideration of prosecution
evidence and that the prosecution had miserably failed to
prove the charges levelled against the accused, it can
possibly be said that the accused was honourably acquitted."

(Emphasis laid by this Court)
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After examining the principles laid down in the above said case,
the same was reiterated by this Court in a recent decision in the
case of Joginder Singh v. Union Territory of Chandigarh & Ors. in
Civil Appeal No. 2325 Of 2009 (decided on November 11, 2014.

23.Further, in Capt. M. Paul Anthony v. Bharat Gold Mines Ltd. &
Anr. (supra) this Court has held as under:-

"34. There is yet another reason for discarding the whole of the
case of the respondents. As pointed out earlier, the criminal case
as also the departmental proceedings were based on identical set
of facts, namely, "the raid conducted at the appellant's residence
and recovery of incriminating articles there from". The findings
recorded by the enquiry officer, a copy of which has been placed
before us, indicate that the charges framed against the appellant
were sought to be proved by police officers and panch witnesses,
who had raided the house of the appellant and had effected
recovery. They were the only witnesses examined by the enquiry
officer and the enquiry officer, relying upon their statements,
came to the conclusion that the charges were established against
the appellant. The same witnesses were examined in the criminal
case but the Court, on a consideration of the entire evidence,
came to the conclusion that no search was conducted nor was
any recovery made from the residence of the appellant. The whole
case of the prosecution was thrown out and the appellant was
acquitted. In this situation, therefore, where the appellant is
acquitted by a judicial pronouncement with the finding that the
"raid and recovery" at the residence of the appellant were not
proved, it would be unjust, unfair and rather oppressive to allow
the findings recorded at the ex parte departmental proceedings to
stand.

35. Since the facts and the evidence in both the proceedings,
namely, the departmental proceedings and the criminal case were
the same without there being any iota of difference, the
distinction, which is usually drawn as between the departmental
proceedings and the criminal case on the basis of approach and
burden of proof, would not be applicable to the instant case."

24. (emphasis laid by this Court) Further, in the case of G.M.
Tank v. State of Gujarat and Ors.(supra) this Court held as
under:-
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26. We have answered the alternative legal contention urged
on behalf of the appellants by accepting the judgment and order
of the Sessions Judge, in which case they have been acquitted
honourably from the charges which are more or less similar to the
charges levelled against the appellants in the Disciplinary
proceedings by applying the decisions of this Court referred to
supra. Therefore, we have to set aside the orders of dismissal
passed against the appellants by accepting the alternative legal
plea as urged above having regard to the facts and circumstances
of the case.”

18. Though, the personal opinion recorded by Superintendent of
Police in remarks column is of no consequence, but even otherwise same is
based upon the fact that accused was charged with the corruption case as has
been recorded in the remarks column. Otherwise also, approach adopted by
the authorities against the petitioner while deciding his representation is not
free from bias because no cogent and convincing reasoning has been assigned
for not accepting the prayer made on behalf of the petitioner, rather by stating
that the then Superintendent of Police had personal knowledge with regard to
conduct of the petitioner, efforts has been made to defeat the rightful claim of
the petitioner, to which he has become entitled after his being honourably
acquitted in criminal case vide judgment dated 22.8.2008.

19. Reliance is placed upon the judgment rendered by Hon’ble Apex
Court in State of Gujarat and another versus Suryakant Chunilal Shah

(1999)1 Supreme Court Cases 529, wherein it has been held as under:-

“27. The whole exercise described above would, therefor, indicate that
although there was no material on the basis of which a reasonable
opinion could be formed that the respondent had outlived his utility as
a Govt. Servant or that he had lost his efficiency and had become a
dead wood, he was compulsorily retired merely because of his
involvement in two criminal case pertaining to the grant of permits in
favour of take and bogus institutions. The involvement of a person in a
criminal case does not mean that he is guilty. He is still to be tried in a
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court of law and the truth has to be found out ultimately by the court
where the prosecution is ultimately conducted. But before that stage is
reached, it would be highly improper to deprive a person of his
livelihood merely on the basis of his involvement. We may, however,
hasten to add that mere involvement in a criminal case would
constitute relevant material for compulsory retirement or not would
depend upon the circumstances of each case and the nature of offence
allegedly committed by the employee.

28. There being no material before the Review Committee, in as much
as there were no adverse remarks in the character roll entries, the
integrity was not doubted at any time, the character roll entries
subsequent to the respondent's promotion to the post of Asstt. Food
Controller (Class II) were not available, it could not come to the
conclusion that the respondent was a man of doubtful integrity nor
could have anyone else come to the conclusion that the respondent was
a fit person to be retired compulsorily from service. The order, in the
circumstances of the case, was punitive having been passed for the
collateral purpose of his immediate removal, rather than in public
interest. The Division Bench, in our opinion, was justified in setting
aside the order passed by the Single Judge and directing reinstatement
of the respondent.”

Division Bench of Punjab and Haryana High Court in C. W. P.

No. 15070 of 1993 — Des Raj vs. State of Haryana and others, decided on

28.11.1994, quashed the adverse entry pertaining to doubtful integrity in the

ACR of the petitioner therein, on the ground that no reasons had been

recorded nor any material produced before the Court to justify the recording of

the adverse entry regarding doubtful integrity, by holding as under :-

..... In the present case, the respondents have completely failed
to produce any material before the Court to justify the adverse
remarks made by respondent no. 4 regarding the integrity of the
petitioner. The respondents have not produced any written
complaint or record indicating that oral complaints were received
against the honesty and integrity of the petitioner and he had
made a record of the same in some file of the department. In this
fact situation, it has to be held that the adverse report regarding
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integrity has been made by respondent no. 4 without any basis

and, therefore, his action will have to be held as arbitrary and
unreasonable apart from being unfair.”

Similarly, in C. W. P. No. 11695 of 1993 — D. N. Dalal vs. The

State of Haryana etc., decided on 30.11.1994, while relying on the same

circulars, as quoted above, it was held by a Division Bench of this Court as

under :-

“A perusal of the above quoted extracts of the circulars shows
that while recognising the importance of the entries made in the
annual confidential reports in general and remarks relating to
honesty and integrity of the officials in particular, the
Government has made it obligatory for the concerned officers to
be careful while recording adverse remarks relating to integrity.
The Government has emphasised that the reporting officer
should fortify with reasons his remarks relating to integrity of an
official. It has been further emphasised that non-committal
remarks or baseless remarks should not be made by the
reporting officers. The Government has gone to the extent of
observing that truth about the subordinates should be known to
the reporting officers and should be brought to the notice of the
higher authorities. We may observe that though the instructions
issued by the Government do not have the force of law, the
administrative authorities subordinate to the Government as also
the Government are bound to act in accordance with these
instructions. A minor deviation from the procedural aspect of the
instructions may not by itself be sufficient to vitiate the adverse
remarks, but a whole sale or wanton breach of the instructions
may lead to an inference that the remarks have been made
without application of mind or the same are baseless. It may also
indicate arbitrariness and casualness in the approach of the
reporting/reviewing officer. It cannot be over emphasised that
the column regarding integrity is most vital both to the
Government servant as well as the public service. It is well
recognised that the integrity of a public servant is as important
as his efficiency. A dishonest public servant or one whose
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integrity is doubtful may cause greater injury to the public
interest than an inefficient public servant. Adverse remarks
regarding integrity ordinarily constitute sufficient material for
superseding a senior official at the time of promotion, for
withholding of the efficiency bar and can be used for retirement
before superannuation. Therefore, it is imperative that the
column regarding integrity is filled with greatest care and
caution. If the adverse remarks regarding integrity are found
casual, perfunctory or cryptic or where it is found that the
adverse entries have been made for extraneous considerations or
there is non application of mind, the Court will have to
scrutinise the challenge to such remarks with greater
seriousness.

..... Though entries in the annual confidential reports are made
by a competent officer on the basis of subjective satisfaction,
such subjective satisfaction has to be arrived at after an objective
assessment of the material available with the reporting officer or
reviewing officer. As and when adverse remarks are challenged in
a Court of law, it becomes an onerous duty of the respondents to
place before the Court full material which is available with them
in justification of the adverse remarks. In Union of India and
others vs. E. G. Namburdiri A.I.R. 1991 S.C. 1216, the
Supreme Court has held that even though a decision on
representation against the adverse remarks need not contain
reasons, the administrative authority is not at liberty to pass
orders without there being any reason for the same. In the
present case the respondents have completely failed to produce
any material before the Court to justify the adverse remarks
made by respondent No. 3 regarding the integrity of the
petitioner. The respondents have not produced any written
complaint or record indicating that oral complaints were received
against the honesty and integrity of the petitioner or that
respondent No. 3 had received any other information casting
doubt on the integrity of the petitioner and he had made a record
of the same in some file of the department. In this fact situation
it has to be held that the adverse report regarding integrity has
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been made by respondent No. 3 without any basis and, therefore,
his action has to be held as arbitrary and unreasonable apart
from being unfair.”

22. At this stage, learned Additional Advocate General has placed reliance
upon the judgment rendered by Hon’ble Punjab and Haryana High Court in
case titled Davinder Singh versus State of Haryana and others, 2011(4) SLR
211, to state that entry in the Annual Confidential report with regard to the
doubtful integrity need not be supported by any accompanying record or
detailed reasons and such an entry can be based on personal knowledge of
the Reporting/Reviewing Officer. The relevant paras No. 11 to 13 of the
aforesaid judgment are as under:-

“l1. Apart from the view of the Letters Patent Bench and the Division
Bench, Hon'ble the Supreme Court in the case of State of State of U.P.
v. Yamuna Shanker Misra v. Yamuna Shanker Misra, (1997) 4 SCC 7,
has categorically laid down that the entry in the Annual Confidential
Report with regard to the doubtful integrity need not be supported by
any accompanying record or detailed reasons and such an entry can be
based on personal knowledge of the Reporting/Reviewing Officer. It is,
thus, established that the view taken by the learned Single Judge
suffers from inherent malady of imposing restriction on the Reporting
Officer for recording integrity doubtful entry. It is trite to mention that
in a large number of cases there is lack of proof and material to reach a
conclusion that the integrity of the employee is doubtful. More than
often it is seen that the interest of the State are marginalised at the
instance of a beneficiary of an illegal act which is facilitated by the
public servant on extraneous consideration including acceptance of
illegal gratification from the public and no one comes forward because
there are no adversary to the public servant and the person who has
obtained undue favour by paying illegal gratification. If a magistrate
acquits an accused on extraneous consideration who would come
forward. The accused would be happy. The State represented by a
Public Prosecutor would feel helpless. However, the Reporting Officer
during the reporting period keep on hearing such illegal activities of the
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public servant and on the basis of his subjective satisfaction he may
have to reach an extreme conclusion that the public servant is
indulging in corruption. In fact, this is the precise reason that
expression 'doubtful' has been added with the expression 'integrity'.
Had it been the case that there is material to impeach the integrity of
the officer then a full-fledged departmental inquiry or criminal action
could be initiated and the result in such cases would be dismissal of
the employee not simple pre-mature retirement which earns him all
retiral benefits. For the aforesaid view we place reliance on the
observation of the Division Bench of this Court in the case of Puran
Singh Puran Singh v. State of Punjab v. State of Punjab, 1981 (1) SLR
338. The nature, substance, purpose and scope of AC 338 R is
fundamentally different than the departmental inquiry. Speaking for a
Division Bench of this Court, Chief Justice S.S. Sandhawalia made
following learned observations:
"Whilst the former is specifically for the internal assessment or
estimate of the performance of a public servant by his superiors
over the period of one year, the latter is intrinsically intended as
the foundation for taking a punitive action against him if the
charges come to be proved. The very nature and purpose of the
two are consequently distinct and separate and to confuse them
as either identical or similar, would to my mind be patently
erroneous. An annual confidential report is in essence subjective
and administrative whilst a departmental enquiry is inevitably
objective and quasi judicial."
12. Therefore to insist on material, objectivity and reasons for recording
'integrity doubtful entry' is not within the legal parameters. Hence, the
view taken by the learned Single Judge would not be sustainable.
13. Coming back to the reasoning adopted by the learned Single Judge,
it has been held that the basis for adverse remarks has come to an end
because the writ petitioner ASI Davinder Singh was not even arrayed as
an accused in Criminal Case No. 143-1/08, filed in pursuance to FIR
No. 4, dated 3.1.2007, although he was initially involved in the same.
The learned Single Judge further felt that he was also exonerated in the
departmental inquiry and, therefore, the basis for adverse remarks has
come to an end. It has also been pointed out that the order rejecting the
representation made by the writ petitioner was non-speaking and
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cryptic and counseling has been suggested after awarding the
punishment. The learned Single Judge opines that there was no
material before the reporting authority for recording an entry of
integrity doubtful, which was requirement of instructions dated
12.12.1985.”

23. Subsequently aforesaid judgment came to be distinguished by
Hon’ble High Court of Punjab and Haryana in case titled Sunil Dutt vs. The
State of Haryana and others passed in LPA No.224 of 2012, decided on
12.10.2012,wherein it has been held as under:

“Insofar the judgment relied upon by the learned State counsel in
Davinder Singh's case (supra) is concerned, in that case, Davinder
Singh was appointed as a Constable in Haryana Police. The said official
was conveyed adverse remarks in which his honesty was recorded as
“doubtful”. His representation was rejected on 29.05.2008 which order
was challenged by him by way of writ petition but during the pendency
of the writ petition, a show cause notice was served upon him proposing
to retire him compulsorily in public interest which was put into effect,
as a result of which the said official challenged the order of compulsory
retirement by way of separate writ petition. He had submitted that one
FIR No.4 dated 03.01.2007 was registered against him under Sections
344, 383 and 34 IPC at Police Station GRP, Hisar but in the final
report, he was not named as an accused nor summoned by the Court
and the Chief Judicial Magistrate, Bhiwani, acquitted him on
06.12.2008 in the said case and in the departmental inquiry also, he
was eventually conveyed with the punishment of Censure on
16.07.2008. In the said case, grievance of the said official was that the
adverse remarks were recorded in violation of Government instructions
dated 12.12.1985 which requires that if adverse remarks of "doubtful
integrity' are to be recorded then the reporting officer must clearly state
that the officer is suspected of corruption or is believed to be corrupt.
This opinion should also be supported by reasons by the reporting
officer. The learned Single Judge agreed to the contention of the said
official by placing reliance on instructions dated 12.12.1985 which
requires recording of reasons in support of an entry concerning
doubtful integrity, but the Division Bench found the view of the learned
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Single Judge unsustainable holding that to insist on material,
objectivity and reasons for recording 'integrity doubtful entry' is not
within the legal parameters.
As a matter of fact, the judgment relied upon by the learned State
counsel in Davinder Singh's case (supra) is not applicable to the facts
and circumstances of the present case in which reasons have been
disclosed by the reporting officer in his order dated 09.09.2008 in
which he has specifically said that because of the registration of
criminal case against the appellant on account of accepting bribe he
has been found to be dishonest and below average. Thus, all the
remarks in the annual confidential report for the period 01.04.2006 to
31.03.2007 have originated from the registration of the criminal case
under the P.C. Act in which the appellant has been honourably
acquitted and has been exonerated for the said charge in the
departmental inquiry. Thus, in our considered opinion, the judgment
relied upon by learned counsel for the appellant in Randhir Singh,
ASI's case (supra) is fully applicable instead of the judgment relied
upon by the learned State counsel in Davinder Singh's case (supra).”
At this juncture, this Court deems it fit to take note of para para

19.18.3 of Handbook on personnel matters Vol-1I, which reads as under:-

“19.18.3 Adverse entries relating to a specific incident.

A question has been raised wither an adverse entry relating to a
specific incident can be made in a Government servant’s
confidential report without giving him an opportunity of showing

cause against him especially when his work and conduct during
the year or the period under report have otherwise been found to
be satisfactory. The conclusions reached in this connected are as
under:-

i) Adverse entries relating to specific incidents should
ordinarly not find a place in ACR, unless in the
course of departmental proceedings, a specific
punishment such as censure has been awarded on
the basis of such an incident.

ii) Even if the reporting officer feels that although the
matter is not important enough to «call for
departmental proceedings it is important enough to
be mentioned specifically in the confidential report
of the officer concerned, he should, before making
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such an entry, satisfy himself that his won
conclusion has been arrived at only after a
reasonable opportunity has been given to the officer
reported on to present his case relating to the
incident.

ii) Confidential reports should, as a rule give a general
appreciation of the character, conduct and qualities
of the officer reported on and reference to specific
incidents should be made, if at all, only by way of
illustration to support adverse comments of such a
general nature, e.g. inefficiency, delay, lack of
initiative or judgment etc.”

25. Careful perusal of aforesaid provision clearly reveals that adverse

entry relating to specific incidents should ordinarly not find a place in ACR,
unless in the course of departmental proceedings, a specific punishment such
as censure has been awarded on the basis of such an incident. Since in the
case at hand though at first instance there is/was no requirement, if any, for
Reporting Officer to take note of registration of corruption case in the ACR
being solitary incident but even if same was recorded, same cannot be allowed
to sustain for the fact that no punishment ever came to be awarded to the
petitioner in criminal as well as in departmental proceedings.

26. Consequently, in view of the detailed discussion made
hereinabove, this court finds merit in the present petition and accordingly
same is allowed and order dated 11.08.2010 (Annexure P-10) is quashed set
aside and adverse entries recorded in column No.16 and the remarks column
in the ACR pertaining to the year 2005-06, are expunged. Consequences to

follow. Pending application(s), if also, stands disposed of.

BEFORE HON’BLE MR. JUSTICE SANDEEP SHARMA, J.

BETWEEN:
VINOJ KUMAR SHARMA, S/O LATE SH. ROOP LAL SHARMA, AGED 42
YEARS, PRESENTLY HEAD CONSTABLE (UNDER SUSPENSION), R/O VPO
PANWA, TEHSIL AND DISTRICT SHIMLA, H.P.

....PETITIONER
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(BY MR. ONKAR JAIRATH, ADVOCATE)
AND

1. STATE OF HP THROUGH SECRETARY (HOME)
TO THE GOVT. OF HP, SHIMLA (HP).

2. DIRECTOR GENERAL OF POLICE, HP, SHIMLA
(HP).

3. DIRECTOR GENERAL OF POLICE, SOUTHERN
RANGE, H.P., SHIMLA (HP).

4. SUPERINTENDENT OF POLICE, DISTRICT
SIRMAUR AT NAHAN, DISTRICT SHIMLA (HP).

....RESPONDENTS

(MR. NARINDER GULERIA, ADDITIONAL ADVOCATE GENERAL WITH MS.
SVANEEL JASWAL DEPUTY ADVOCATE GENERAL AND MR. SUNNY
DHATWALIA, ASSISTANT ADVOCATE GENERAL)
CIVIL WRIT PETITION (ORIGINAL APPLICATION)
No.4250 of 2019
Decided on: 01.09.2022
Constitution of India, 1950- Article 226- CCS (CCA) Rules, 1965- Rule 13-
Dismissal of petitioner, a Head Constable from the service pursuant to
disciplinary proceedings- Held- No proper procedure appears to have been
followed by the Disciplinary Authority before initiating disciplinary proceedings
against the petitioner- Disciplinary proceedings vitiated on account of framing
of charge-sheet by incompetent officer- Penalty of dismissal cannot be said to
be justifiable- Petition allowed- Petitioner is ordered to be reinstated in service.
(Para 21, 24, 26, 28)
Cases referred:
B.C. Chaturvedi vs. Union of India and Others,1995(6) SCC 749;
Bharat Iron Works vs. Bhagubhai Balubhai Patel & Ors. (1976) 1 SCC 518;
Central Bank of India vs. Prakash Chand Jain, 1969 2 LLJ 377,
In Rajinder Kumar Kindra vs. Delhi Administration through Secretary
(Labour) and Others, (1984) 4 SCC 635;
Kuldeep Singh versus Commissioner of Police and others, (1999) 2 SCC 10;


https://indiankanoon.org/doc/77506/
https://indiankanoon.org/doc/559832/
https://indiankanoon.org/doc/317971/
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Lucknow Kshetriya Gramin Bank (Now Allahabad, Uttar Pradesh
Gramin Bank) and Another vs. Rajendra Singh,(2013)12 SCC 372;

Roop Singh Negi versus Punjab National Bank and others (2009)2 SCC 570;
State of Andhra Pradesh vs. Rama Rao. 1964 2 LLJ 150;

State of Punjab versus Parkash Chand, Constable (1992)1 SLR 174;

Union of India and Ors v. B.V. Gopinath, (2014) 1 SCC 351;

This petition coming on for orders this day, the Court passed the

following:

ORDER

Being aggrieved and dissatisfied with the order dated 1.07.2010
(Annexure P-16), passed by Director General of Police, Himachal Pradesh,
whereby revision petition having been filed by the petitioner, laying therein
challenge to order dated 2.03.2009 (Annexure P-14) passed by Deputy
Inspector General of police, Southern Range, Shimla, Himachal Pradesh,
whereby aforesaid authority while upholding the order dated 4.03.2008
passed by Disciplinary authority- Superintendent of Police, Sirmour at Nahan,
thereby dismissing the petitioner from service, rejected the statutory appeal
against the order of dismissal filed by the petitioner (Annexure P-13),
petitioner has approached this Court in the instant proceedings filed under
Article 226 of the Constitution of India, praying therein for following main
reliefs:-

“la). To issue a writ of certiorari or direction in nature
thereof, quashing the impugned orders dated
5.03.2008, 2.03.2008 and 1.07.2010 being
Annexures P-12, P-14 and P-16 of the writ petition
respectively, as unconstitutional and illegal and
contrary to the law;

(b). To issue a writ of mandamus, appropriate writ
order or direction in nature thereof, directing the
respondent department to reinstate the petitioner
with effect from the illegal removal and low the


https://indiankanoon.org/doc/1763592/
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petition are premature retirement with effect from
30/06/2008 with all the consequential benefits
alongwith interest @ 18% per annum.”

2. Precisely, the facts of the case, which may be relevant for

adjudication of the case at hand are that the petitioner was appointed as
Constable in the year 1986 and thereafter he was promoted as Head
Constable in July, 1993 and since then he had been uninterruptedly working
in the police department till the time he was removed from the service vide
order dated 4.03.2008(Annexure P-12) on account of his having remained
absent from duty. While discharging duty of Head Constable at CIA Nahan,
petitioner proceeded on medical leave for forty five days with effect from
14.04.2006 and as per sanctioned leave, petitioner was to resume office on
29.05.2006 but since he was unable to resume duty on account of his
ailment, he telegraphically informed the department on 29.06.2006 that he
was unable to resume duty till the time he was declared fit by the medical
authorities. Record reveals that Office of Superintendent of Police, Sirmour at
Nahan vide communications dated 6.06.2006 and 30.09.2006 advised the
petitioner to resume duty but fact remains that petitioner not joined services
and replied to the department that he was unable to report to the duty till the
time he recovers. But respondents vide communication dated 4.11.2006,
called upon the petitioner to furnish medical record, if any, with regard to his
illness. Though, on 8.11.2006 petitioner furnished medical record to
Superintendent of Police, Sirmour at Nahan (Annexure P-1) but aforesaid
authority without considering the documents made available by the petitioner,
passed order dated 13.11.2006 (Annexure P-2), thereby putting the
petitioner under suspension. Vide aforesaid order aforesaid authority, who is
Disciplinary authority/Appointing authority of the petitioner, directed District
Inspector, Amar Singh, to initiate disciplinary proceedings against the

petitioner for his having remained absent from duty without sanctioned leave.
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3. In compliance to aforesaid directions, District Inspector, Amar
Singh vide order dated 27.12.2006 furnished charge sheet against the
petitioner (Annexure P-3), stating therein that why action be not taken against
him for his having remained absent from the duty. Petitioner replied to
aforesaid charge sheet vide communication dated 3.01.2007 (Annexure P-4),
wherein he reiterated that he was unable to report to the duty on account of
his illness, which fact is substantiated from medical record made available by
him to the Disciplinary authority vide communication dated
8.11.2006(Annexure P-1). However, aforesaid District Inspector after having
recorded the statement of prosecution witnesses (Annexure P-5 Colly) arrived
at a conclusion that all the charges framed against the petitioner stand proved
and as such, furnished fresh charge sheet upon the petitioner on 10.5.2007,
reiterating that charges as were framed vide earlier charge sheet (Annexure P-
3) stand proved and called upon the petitioner to produce evidence, if any in
support of his claim within 72 hours. Vide communication dated 27.07.2006
District Inspector while acceding to the request made by the petitioner for
cross-examination of prosecution witnesses, also called upon him to give reply
within seven days. Vide communication dated 31.07.2006 (Annexure P-8)
petitioner sought further time of 25 days, enabling him to file reply and to
cross-examine one of the prosecution witnesses. Finally, District Inspector,
Amar Singh submitted Inquiry report undated (Annexure P-10), thereby
holding petitioner guilty of willful absence and accordingly recommended
Disciplinary authority to take disciplinary action against the petitioner.
Superintendent of Police, Sirmour at Nahan vide communication dated
3.1.2008 (Annexure P-9) after having received inquiry report called upon the
petitioner to explain within seven days that why he be not dismissed from the
service on account of his having willfully remained absent from duty
(Annexure P-9). Vide communication undated (Annexure P-11), petitioner

submitted exhaustive reply to the show cause notice issued by the
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Disciplinary authority, whereby penalty of dismissal was proposed. In the
aforesaid reply, petitioner specifically stated that inquiry is vitiated on account
of issuance of charge sheet by incompetent officer. He claimed before
Disciplinary authority that charge sheet, if any, in his case was to be issued
by Disciplinary authority i.e. Superintendent of Police, but since in the case at
hand charge sheet has been issued by District Inspector, inquiry, if any,
conducted pursuant to such charge sheet is not sustainable in the eye of law.
However, f