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SUBJECT INDEX
‘A’

Arbitration and Conciliation Act, 1996- Section 34(3)- An application under Section 34(3)
of Arbitration and Conciliation Act was filed which was returned by Registry due to some
objections- same was re-filed after removing the objection after lapse of more than one year —
an application for condonation of delay was filed- held, that rules of procedure should be
interpreted liberally- a note was made by the Counsel which was accepted by the Registry
and the petition was registered- hence, main petition cannot be dismissed on the ground of
delay as contended -application allowed.

Title: NTPC Limited Vs. M/s Arien New Delhi Private Limited Page-1226

Arbitration and Conciliation Act, 1996- Section 37- An arbitrator was appointed in the
year 1995, who closed the proceedings without making the award- proceedings were revived
and the award was made by the second arbitrator- State had not questioned the
appointment of second arbitrator and had joined the proceedings- held, that State is caught
by its own conduct, omission and waiver- no findings were given by the learned Judge on
issues No. 1 to 4 therefore, matter remanded to the Learned Judge for decision on issues No.
1 to 4.

Title: Jagdish Chand Gupta Vs. The Executive Engineer, National Highway Division, HP
PWD (D.B.) Page-348

‘C’

Code of Civil Procedure, 1908- Section 24- Petitioner approached the Court for transfer of
the suit from the Court of Civil Judge (Senior Division) Kinnaur at Rekcong Peo to Civil
Judge (Sr. Division), Shimla on the ground that respondent was an influential political
person and Advocates practising at Rekcong Peo were not prepared to provide adequate legal
services to the petitioner under the influence of the respondent- held, that one advocate
was representing the respondent at Rekcong Peo and no aspersion was cast on the
professional competence of that advocate- further held, that acceptance of the submission
on behalf of the petitioner would tantamount to a vindication of the inherent fact ingrained
in the aforesaid submission that the Courts of law in Himachal Pradesh were under political
influence- no merits in the petition, hence, dismissed.

Title: Rajwant Singh Vs. Tejwant Singh Page-98

Code of Civil Procedure, 1908- Section 100- Appellants filed a suit for recovery of
outstanding telephone bill in the sum of Rs. 94,939/- against the defendants pleading that
defendants had not paid the telephone bills from November, 1995 to May, 1997 - defendants
contested the suit on the plea that they had requested to disconnect the telephone
connection through the registered letters dated 27.2.1995 and 16.11.1995 but no action was
taken- hence, claim is not maintainable- trial Court dismissed the suit and First Appellate
Court dismissed the appeal- in second regular appeal held, that in view of Section 7-B of
Indian Telegraph Act, 1985 a dispute with respect to the records of call and payment of bills
was referable to an Arbitrator and the jurisdiction of Civil Court was barred- further held,
that once letters with request to disconnect the telephone connection were sent on the
correct address, a presumption regarding their delivery arises under Section 27 of General
Clauses Act - since, plaintiffs had not rebutted this presumption, therefore, no bill could
have been raised- appeal dismissed.

Title: Union of India and another Vs. Er. Deep Chand Mehta Page-719
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Code of Civil Procedure, 1908- Section 100- Plaintiff sought injunction against the
defendants for restraining them from raising construction on the best portion of the suit
land-plaintiff claimed the suit land to be joint and asserted that the defendants were raising
construction without partitioning the land-the defendants asserted that co-sharers had sold
the suit land to them specifically and had delivered the possession - similarly part of the
land was sold to the husband of the plaintiff- defendants further claimed that separate
khatonies were carved out - the trial court decreed the suit - first appellate court allowed the
appeal and dismissed the suit- held that the long standing revenue entries prove that
previous co-owner was in exclusive possession of the suit land and had sold specific portion
of the suit land - Separate khanaunis were also assigned - A specific portion of the land was
sold to husband of the plaintiff and he was put in possession of the same- thus, husband of
the plaintiff ceased to be the co-sharer of the suit land- the plaintiff ought to have filed suit
for possession instead of injunction- there is no merit in this appeal and the same is
dismissed.

Title: Krishna Devi Vs. Ulfat & ors. Page- 304

Code of Civil Procedure, 1908- Section 100- Plaintiffs challenged the revenue entries
showing the defendants No. 1 to 8 as tenants and co-sharers over the suit land asserting
that defendants no. 1 to 8 were never inducted as tenants-they further challenged the
conferment of the proprietary rights by AC 2»d Grade- injunction also sought against the
defendants to prevent their interference over the suit land-the defendants justified the
entries and asserted their status as non-occupancy tenants before the ownership rights
were vested-suit dismissed by the trial court- first appellate court reversed the judgment of
trial court and decreed the suit- held that, the tenancy is a bilateral act and payment of rent
is a sine-qua-non for its creation-the revenue record shows that there is no entry in the
rent column- Assistant Collector 2rd Grade, has no jurisdiction to confer proprietary rights
upon the defendants, therefore, the order passed by him is nullity- appellate court had
rightly decreed the suit- appeal dismissed.

Title: Lal Singh & ors. Vs. Gauri Dutt & another Page-55

Code of Civil Procedure, 1908- Section 100- Plaintiffs challenged the sale deed executed by
the defendants No. 2 & 3 and father of defendant No. 4 to 8 in favour of defendant No. 1
alleging that plaintiffs and the defendants No. 2 to 8 were owners to the extent of 3/4t
share in the suit land but they had sold the entire suit land- defendant No. 1 contested the
suit on the plea that the vendors were owners with other co-sharers to the extent of 69
bighas and 10 biswas out of which vendors were in exclusive possession of the suit land
and this land was sold by them- trial court declared the sale deed null & void to the extent
of the share of the plaintiffs-first appellate court partly allowed the appeal- held, that the
suit land is proved to be in exclusive possession of vendors, therefore, the sale deed dated
20.3.1975 cannot be termed illegal or void-further held that, the sale deed by vendors was
valid since they were in exclusive possession of the same subject to determination of their
share at the time of partition-appeal accordingly dismissed.

Title: Krishan Datt alias Krishan Chand & ors. Vs. Parma Nand & ors.
Page-379

Code of Civil Procedure, 1908- Section 100- Specific Relief Act, 1963- Section 39- -
Plaintiffs filed civil suit for mandatory injunction directing the defendants to remove the
blockade caused by them by raising construction over the path- defendants claimed the suit
land as Abadi Deh- further claimed that the verandah was raised by them over the suit
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land- suit and first appeal were both dismissed- in regular second appeal held, that
plaintiffs had claimed the encroachment over the path on the basis of demarcation report
prepared by the Revenue Officer but the demarcation report was not placed on record- there
was no satisfactory evidence to show obstruction by the defendants to the path — suit and
appeal were rightly dismissed.

Title: Dhian Singh & others Vs. Kashmir Singh & another Page-291

Code of Civil Procedure, 1908- Order 6 Rule 17- Defendants filed an application for
amending written statement, which was allowed- defendant wanted to place on record the
subsequent development which has taken place after filing of the suit- held that the Court
should be liberal in permitting the party to amend the written statement unless a grave
injustice or irretrievable prejudice is caused to the other side- Court had exercised the
jurisdiction in allowing the amendment considering all principles of law and the material on
record.

Title: Champa Mahajan Vs. Manju Mamik & ors. Page-815

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a civil suit for permanent
prohibitory injunction- defendants filed an application for rejection of the plaint pleading
that suit was barred by the provisions of Arbitration and Conciliation Act, 1996 as it was
provided in the partnership agreement that in event of any dispute, same shall be referred to
the Arbitrator, whose decision shall be final- plaintiff filed a reply pleading that partnership
deed had been dissolved and it was not permissible to rely upon the arbitration clause- trial
Court held that complicated question of law and fact are involved which could not be
referred to the Arbitrator and Civil Court will have jurisdiction to decide those questions-
held, that arbitration clause will continue to be operative even after the dissolution of the
partnership - suit is for injunction but the claim arises out of the partnership deed -
therefore, matter is required to be referred to the Arbitrator — mere fact that complicated
questions of law and fact are involved is no ground for not referring the dispute to the
Arbitrator- the plaint ordered to be rejected leaving the parties to approach the Arbitrator.

Title: Sukhwinder Singh and another Vs. Kusum Sharma Page-82

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiffs instituted a suit against the
defendants in which no damages were claimed - they filed a subsequent suit claiming
damages of Rs.10 lacs- defendants claimed that the facts on which subsequent suit was
filed were in existence on the date of filing of the previous suit and subsequent suit was
barred- hence, it was prayed that subsequent suit be rejected under Order 7 Rule 11 CPC-
this application was dismissed by the trial Court- held, that Court had not committed any
error in dismissing the application for the reasons that the cable was laid by the defendants
in the land of the plaintiff without his consent- earlier suit was filed for mandatory
injunction for removing the cable and restoring the suit to its original condition- now
defendants have claimed the damages under various heads- the question of payment of
damages would only arise after the determination of the controversy regarding the laying of
the cable- revision dismissed.

Title: M/s Tata Teleservices Limited & anr. Vs. Jagdish Lal & anr. Page-768

Code of Civil Procedure, 1908- Order 8 Rule 1- The defendant failed to file the written
statement within 90 days of the service of the summons and the trial court closed the right
to file the written statement- held that the defendant could not approach their Advocate due
to heavy snowfall in Churah valley and the written statement could not be filed within the
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stipulated period- in these exceptional circumstances the time to file written statement
could have been extended - petition allowed and the petitioners permitted to file written
statement within three weeks.

Title: Gandhru and others Vs. Hanifa Page-501

Code of Civil Procedure, 1908- Order 9 Rule 7- An eviction petition was filed before the
Rent Controller — notice of the petition was served on the tenant but he did not appear,
therefore, he was proceeded ex parte- tenant subsequently filed an application for setting
aside the ex-parte order stating that he had gone to Jammu & Kashmir, notice was delivered
to him and it was impossible for him to appear on the date fixed- he remained under bona
fide belief that fresh summons will be sent, but when no fresh summons were received, he
made an inquiry and came to know that he was proceeded ex parte- name of his father was
also wrongly mentioned in the notice- application was dismissed by the Court on the ground
that explanation furnished by the tenant was false- held, that Courts have wide discretion in
deciding the “sufficient cause” keeping in view the peculiar facts and circumstances of each
case — when the defendant approaches the Court immediately, the discretion is normally to
be exercised in his favour- the fact that application was moved immediately shows that
intention of the tenant was not to prolong the proceedings- petition allowed subject to the
payment of cost of Rs. 25,000/ -.

Title: Abdul Rasheed Paddar Vs. Pramod Sood Page-905

Code of Civil Procedure, 1908- Order 18- With the consent of the parties order passed by
Rent Controller set aside and one opportunity granted to cross examine PW-5 subject to
payment of cost.

Title: Raman Jain Vs. Raj Kumar Mehra & another Page-597

Code of Civil Procedure, 1908- Order 20 Rule 18- Suit for partition of super structure
decreed by the Court and preliminary decree for partition declaring the share of the plaintiffs
to be 2/5% and share of the defendant to be 1/5t% passed -the decree became final as no
appeal was filed- ‘T’ was appointed as Local Commissioner to partition the land in
accordance with preliminary decree- he suggested mode of partition- plaintiff accepted the
report, but defendant objected to the same on the ground that Local Commissioner had not
taken into account the observation of the Court in preliminary decree and the documents
qua the tenancy of the shop, and secondly, report was not as per law- held, that tenancy is
not proved from the evidence led on record as the alleged executant was not examined-
further, held that report of Local Commissioner is as per law - objections dismissed and final
decree passed on the basis of report of Local Commissioner.

Title: Sanjeev Aggarwal and other Vs. Roshan Lal Sood Page-70

Code of Civil Procedure, 1908- Order 21- A decree was passed for possession and
injunction of the suit land- petition was filed for execution of the decree pleading that
judgment debtors had taken forcible possession of the suit property in absence of the
decree holder- Judgment debtor pleaded that they were in possession of the suit property
prior to filing of the suit- trial Court dismissed the Execution Petition- held, that Decree
Holder had failed to prove that after getting the possession of the share, Judgment Debtor
had dispossessed him and had constructed the house — Decree Holder also admitted that
shops were constructed in the year 1995 by the Judgment Debtor — held that the trial Court
had rightly dismissed the petition.

Title: Mahli Devi and another Vs. Jagdish Chand Page-383
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Code of Civil Procedure, 1908- Order 21- A decree was passed that defendant will file an
affidavit along with tatima showing the land which he is offering to the plaintiff and in case
of failure, suit of the plaintiff shall be deemed to have been decreed for possession- decree
holder filed an execution petition which was dismissed- however, an opportunity was given
to the defendant to comply with the decree- defendant did not comply with the decree on
which an order was passed to issue warrant of possession- defendant pleaded that land
which was being offered was under charge with the bank which was vacated on 20.1.2014-
requests were made to the plaintiff to accept the land which was not accepted- held, that
sufficient opportunities had been granted to the defendant for complying with the decree by
offering the land which was not complied with- therefore, trial Court had rightly ordered the
issuance of warrant of possession as per decree- petition dismissed.

Title: Jagdish Singh & another Vs. Gurmeet Singh Page-654

Code of Civil Procedure, 1908- Order 21 Rule 11- Petitioner sought direction to the
respondent to comply with the judgment- respondent had passed an order which shows that
respondents have complied with the directions passed by the Court - they had granted the
work charge status to the petitioner since 1.1.1997- it was further mentioned in the order
that services of the petitioner were regularized against the post of Forest Worker on and
w.e.f. 14.7.1999- petitioner approached the Court for the first time in the year 2013 - the
arrears can be restricted to three years prior to filing of the writ petition- thus, respondents
have complied with the direction passed by the Court- petition dismissed.

Title: Sita Ram Vs. State of H.P. and others (D.B.) Page-974

Code of Civil Procedure, 1908- Order 21 Rules 64 and 66- A decree was put to the
execution- when the decree was not satisfied, property of J.D. was attached and put to
auction- however, Court had not recorded the satisfaction, whether the entire property was
required to be sold or sale of a portion was sufficient to satisfy the decree- held, that sale is
nullity- sale set aside and amount ordered to be refunded to the legal representatives of
auction purchaser.

Title: Rama Kundra Vs. M/s. Esskay Woolen & Spinning Mills and others
Page-119

Code of Civil Procedure, 1908- Order 22- Devta Trijugi Narain Ji was owning lands in
Kothi Bhallan- father of the defendant was Kardar who had executed a permanent lease in
favour of his sons- devta filed a suit through next friend challenging the lease deed- suit was
decreed by the trial Court- an appeal was preferred against the decree- an application was
filed in the appeal pleading that next friend had died and the suit had abated in its entirety —
application was opposed on the ground that suit was filed by deity and the death of the
representative will have no effect- application was dismissed on the ground that deity is a
juristic person and the suit will not abate on failure to bring his LRs on record- held, that
Devta is treated as a juristic person — suit instituted on behalf of juristic person will not
abate on the death of the representative- Court had rightly dismissed the application.

Title: Purshotam Ram & ors. Vs. Devta Trijugi Narain & ors. Page-793

Code of Civil Procedure, 1908- Order 22 Rule 4- Defendant ‘G’ died during the pendency of
suit and his legal representatives were brought on record- defendant had also filed a
counter-claim but his legal representatives were not substituted in counter-claim - later on,
an application was filed by his legal representatives to bring themselves on record as
counter-claimants- application was dismissed by the trial Court but Lower Appellate Court
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allowed the same- held, that once Legal Representatives of deceased ‘G’ were substituted in
the main suit, there was no necessity of their impleadment in the Counter-Claim- order of
Lower Appellate Court upheld and petition dismissed.

Title: Madan Lal Vs. Soma Devi & ors. Page-1

Code of Civil Procedure, 1908- Order 22 Rule 4(4)- It was noticed in Regular Second
Appeal, that defendant No. 3 had died when the matter was pending before the First
Appellate Court- defendant No. 3 has neither filed written statement nor had she contested
the suit before the trial Court- since the death had taken place during the pendency of
appeal before First Appellate Court; therefore, the application under Order 22 Rule 4(4) read
with Section 151 C.P.C. shall only lie before the Court of first appeal- matter remanded to
the First Appellate Court for the decision afresh as per the Law after deciding the question of
abatement of appeal, if any.

Title: Saroj Vs. Brikam Jeet & Others Page-32

Code of Civil Procedure, 1908- Order 22 Rule 4(4)- It was noticed in Regular Second
Appeal, that defendant No. 7 had died when the matter was pending before the First
Appellate Court- although, defendant No. 7 has neither filed written statement nor had he
contested the suit before the trial Court- since the death had taken place during the
pendency of appeal before First Appellate Court; therefore, the application under Order 22
Rule 4(4) read with Section 151 C.P.C. shall only lie before the Court of first appeal- matter
remanded to the First Appellate Court for decision afresh as per the Law after deciding the
question of abatement of appeal, if any.

Title: Chet Ram (since deceased through LRs) Vs. Ami Chand & Others

Page-17

Code of Civil Procedure, 1908- Order 23- Parties have entered into a lawful compromise-
therefore; order passed by Rent Controller is modified as per compromise which shall form
part of the order.

Title: Anil Kumar & another Vs. Satpal Sharma Page-484

Code of Civil Procedure, 1908- Order 23 Rule 1- Parties had entered into a compromise-
revision disposed of with the directions that orders of Rent Controller and Appellate
Authority shall stand modified in accordance with the compromise entered between the
parties.

Title: Kanta Devi W/o late Sh. Jagat Ram & another Vs. Neelam Kashyap W/o late Sh. N.P.
Kashyap & others Page-821

Code of Civil Procedure, 1908- Order 23 Rule 3- Parties entered into a compromise which
is taken on record as Ex.PA- compromise is lawful and, therefore, compromise decree
ordered to be prepared; and revision disposed of in terms of compromise.

Title: Khem Chand s/o Shri Dhanna Ram & others Vs. Jiwa Nand s/o Shri Dhanna Ram &
others Page-375

Code of Civil Procedure, 1908- Order 23- Section 151- Petitioner sought permission to
withdraw the civil suit unconditionally- no objection was raised to this prayer- hence, civil
suit was permitted to be withdrawn and was dismissed as withdrawn.

Title: Nikhil Bhagra S/o Sh. Ravi Bhagra & another Vs. Rattan Chand S/o late Sh. Bhagat
Ram Page-669
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Code of Civil Procedure, 1908- Order 26 Rule 9- Plaintiff had filed a suit for possession- he
filed an application for appointment of Local Commissioner to demarcate the land at the
stage of argument- demarcation had already been carried out at the instance of the plaintiff
and the report was exhibited on the record- held, that object of local investigation is not to
collect evidence, but to obtain such material, which can be had only at the spot- application
for appointment cannot be allowed merely on the ground that no prejudice would be caused
to the other side or the expenses for the commissions are going to be borne by the plaintiff-
in the present case, land was demarcated twice and plaintiff had relied upon the reports of
those demarcation- submission of the defendant that appointment of local commissioner
would amount to collection of evidence on behalf of the plaintiff and rewarding the plaintiff
for negligence or inaction to prove the facts alleged in the plaint is sustainable- revision
accepted and the application dismissed.

Title: Mast Ram Vs. Nand Lal Page-660

Code of Civil Procedure, 1908- Order 41- A civil appeal restored to original position with
the consent of the parties subject to the cost of Rs. 1500/-.

Title: Nirmla Devi & another Vs. Bhag Singh & others Page-482

Code of Criminal Procedure, 1973- Section 197- Prevention of Corruption Act, 1988-
Section 19- The file was sent to the Governor for seeking prosecution sanction- Governor
made observation that prosecution sanction was not required- subsequently, a
representation was made by Ex Chief Minister on which the Governor denied prosecution
sanction- held, that in the earlier order Governor had observed that prosecution sanction
was not required- however, subsequently, a specific decision declining the prosecution
sanction was taken- the second order was not review of the first and it was in accordance
with the law.

Title: Prem Kumar Dhumal Vs. State of Himachal Pradesh Page-670

Code of Criminal Procedure, 1973- Section 311- During trial the Magistrate suo motu
exercising the power under Section 311 Cr.P.C ordered summoning of victim of offence ‘N’
and also one ‘R’, owner of offending vehicle as witness- accused felt aggrieved and
challenged the order by way of revision- held, that power under Section 311 of Cr.P.C can be
invoked at any stage before the pronouncement of judgment- since, one ‘N’, victim of the
offence had appeared as witness before the MACT Court, therefore, he was rightly
summoned by the trial Court suo motu being material witness - N was not associated by the
investigation officer as a witness as he was incapacitated by the accident-similarly, owner of
the offending vehicle was rightly summoned- petition dismissed.

Title: Amit Kumar Vs. State of H.P Page-418

Code of Criminal Procedure, 1973- Section 311- Petitioner/accused filed applications
under Sections 311 and 315 of Cr.P.C and under Section 45 of Indian Evidence Act before
the trial Court- applications were dismissed - prior to filing of applications under Sections
311 and 315 of Cr.P.C, defence of the accused was closed by the trial Court- in revision,
Sessions Judge granted opportunity to the accused to adduce defence evidence- again no
defence evidence was led, therefore, evidence was again closed by the order of the Court- in
the aforesaid background applications under Sections 311 and 315 of Cr.P.C filed before
trial Court were dismissed - held, that applications under Sections 311 and 315 of Cr.P.C,
were rightly dismissed by the trial Court as the order of trial Court closing the right of the
accused to adduce his evidence had attained finality- however, application under Section 45



-8-

of Indian Evidence Act was wrongly dismissed by the trial Court as it had no connection
with closing of the evidence- hence, order of the trial Court qua dismissal of applications
under Sections 311 and 315 of Cr.P.C upheld, whereas, order qua dismissal of application
under Section 45 of Indian Evidence Act set aside.

Title: Ramesh Chauhan Vs. Rajvir Singh Page-122

Code of Criminal Procedure, 1973- Section 313- Accused pleaded ignorance to the
prosecution case regarding his consent for being searched by police officer and being told of
his legal right to be searched before Magistrate or a Gazetted Officer - held, that this evasive
denial does not make any difference as inference of estoppel cannot be drawn against the
accused — further held that provision of estoppel has been engrafted in the Code of Civil
Procedure and not in Code of Criminal Procedure.

Title: Aam Bahadur Vs. State of Himachal Pradesh (D.B.) Page-364

Code of Criminal Procedure, 1973- Section 378- Accused was apprehended by the police
party while carrying a bag on his left shoulder -1.300 kilgrams of cannabis was found in the
bag on search — accused was acquitted by the trial Court- in appeal held, that although
official witnesses have spoken consistently yet PWs have failed to connect the case property
with the case as the abstract of malkhana register regarding retrieval of case property from
malkhana to Court and back was not proved and witnesses had also not stated categorically
about this fact — appreciation of evidence by trial Court does not suffer from any infirmity-
appeal dismissed.

Title: State of H.P. Vs. Mohan Singh (D.B.) Page-986

Code of Criminal Procedure, 1973- Section 378- Deceased and two other women were
walking on the road, when a Truck loaded with wooden plank arrived at the spot- a wooden
plank flew from the truck and fell on the deceased who died during treatment- an FIR was
registered against the accused for the commission of offences punishable under sections
279, 337 and 304-A of IPC - on trial accused was acquitted by the Magistrate- in appeal
held that, the witnesses have deposed that the wooden plank fell on the deceased accidently
and not due to rashness and negligence of the accused- acquittal by the Magistrate proper-
appeal dismissed.

Title: State of H.P. Vs. Kulbir Singh alias Billa Page-806

Code of Criminal Procedure, 1973- Section 378- N.D.P.S. Act, 1985- Sections 20 and 29-
Police party intercepted a car- a search was conducted during which 1.5 kg. of charas was
recovered- accused were acquitted after trial- independent witnesses were not examined-
however, there was no evidence that police officials had hostile animus against accused-
criminals dealing with NDPS are spoiling the career of youths for personal commercial
benefit - meticulous examination of oral as well as documentary evidence is essential-
hence, leave to appeal granted and notice issued to the accused.

Title: State of Himachal Pradesh Vs. Mohammad Babu son of Shri Mohammad Sharif and
another (D.B.) Page-983

Code of Criminal Procedure, 1973- Section 378- N.D.P.S. Act, 1985- Section 20- Police
party conducted the search of the accused who was travelling in the bus- 1.150 kg. of
charas was recovered from the bag being carried by him- he was acquitted on the ground
that independent witnesses had not supported the prosecution version- two views had
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emerged relating to the recovery and when two views are available on record, the trial Court
had rightly acquitted the accused- hence, leave to appeal refused.
Title: State of Himachal Pradesh Vs. Kamaljeet son of Shri Jai Pal Singh (D.B.)

Page-980

Code of Criminal Procedure, 1973- Section 378(3)- 500 grams charas was recovered from
the vehicle of the accused- accused was acquitted by the trial Court on the ground that two
views were possible- held, that where two views are appearing on the record, the one in
favour of the accused has to be preferred- there were material improvements and
contradictions due to which testimonies of police officials had become doubtful- thus, it
would not be expedient to grant leave to appeal- application dismissed.

Title: State of Himachal Pradesh Vs. Laiq Ram son of Shri Bhim Dutt & others (D.B.)

Page-556

Code of Criminal Procedure, 1973- Section 379 and 410- Drugs and Cosmetics Act,
1940- Sections 18(a)(i) and 27(d)- Drug samples were taken which were not found to be of
standard quality — trial Court summoned the accused- petitioner filed the revision against
the order passed by the trial Court- it was specifically mentioned in the complaint that co-
accused No.l1 to 12 are responsible for the functioning of the firm which had manufactured
the drugs- this plea is sufficient to summon the accused - mere fact that licence was
suspended will not absolve the firm of the criminal liability as suspension is an
administrative act- at the time of summoning of the accused, Court is to see whether there
are sufficient ground to proceed against the accused or not - complicated questions of law
and fact are to be decided by the Court during the trial- petition dismissed.

Title: Jawahar Singh Vs. State of H.P. Page-1222

Code of Criminal Procedure, 1973- Section 401- Matter has been compromised- an
amount of Rs.50,000/- paid to non-revisionist- hence, sentence of imprisonment imposed by
the trial Court as affirmed by Appellate Court set aside. Title: Krishan Lal S/o Sadhu Ram
Vs. Golf Link Finance and Resorts Pvt. Ltd. Page-566

Code of Criminal Procedure, 1973- Section 432 and 433- Petitioner was convicted of the
commission of offences punishable under Sections 376 and 302 of IPC and was sentenced to
undergo imprisonment for life- he has completed 27 years 9 months and 29 days in jail- he
applied for remission, but his claim was rejected- held, that a person does not get right to be
released after completion of 14 years of imprisonment- his case is to be considered by the
State Government - petitioner had jumped the parole and had committed other penal
misdemeanors inside and outside the Jail, which weighed with the State for rejection of his
claim- held that the authorities had applied the mind to the relevant material and the
rejection of the claim was proper- petition dismissed.

Title: Ramesh Kumar Vs. State of H.P. and Ors. (D.B.) Page-573

Code of Criminal Procedure, 1973- Section 438- An FIR for the commission of offences
punishable under Sections 419 and 466 of IPC was registered against the accused - as per
police report, accused was not required for custodial interrogation - statements of the
witnesses had also been recorded- accused is to be presumed innocent till he is convicted by
the competent Court of law- hence, accused is ordered to be released on bail in the event of
arrest.

Title: Dinesh Kumar S/o Sh. Sher Singh Vs. State of Himachal Pradesh Page-371
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Code of Criminal Procedure, 1973- Section 438- An FIR was registered for the commission
of offences punishable under Sections 363, 366, 376, 342, 195A & 506 read with Section
34 IPC- marriage between applicant and the prosecutrix was solemnized and an affidavit
was executed to this effect- marriage was duly registered under the Registration of Marriages
Act - prima facie it can be inferred that parties had entered into a valid marriage- the fact
that no protest was made at the time of registration of the marriage shows that registration
was voluntary- no material was brought on record to show that applicant will interfere with
the investigation and evidence- hence, bail application allowed.

Title: Dev Raj Malhotra Vs. State of Himachal Pradesh Page-52

Code of Criminal Procedure, 1973- Section 438- An FIR was registered against the
petitioner for the commission of offences punishable under Sections 354 and 451 of IPC and
Section 8 of Protection of Children from Sexual Offences Act, 2012 — accused had sexually
assaulted minor prosecutrix- held, that while granting bail, Court has to see the nature and
seriousness of offence, character and behavior of the accused, circumstances peculiar to the
accused, reasonable possibility of securing the presence of the accused at the trial and
investigation, reasonable apprehension of the witnesses being tampered with and the larger
interest of the public and State- allegations against the petitioner are serious- Courts are
under legal obligation to protect the interest of minor- assault upon minor girl is most hated
crime and violates the right to life- petitioner would threaten the witnesses in case of release
on bail- petition dismissed.

Title: Sachin son of Shri Vinod Verma Vs. State of H.P. Page-576

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
accused for the commission of offences punishable under Sections 341, 342, 363, 376, 506
read with section 34 of IPC- held, that allegations against the accused are serious and
grave in nature- offences of rape are increasing day by day in society- sexual assault is an
attack upon the dignity and honour of a girl- while granting bail, Court has to see the nature
and seriousness of offence, character and behavior of the accused, circumstances peculiar
to the accused, reasonable possibility of securing the presence of the accused during the
trial and investigation, reasonable apprehension of the evidence being tampered with and
the larger interest of the public and State- in view of gravity of the offence, it is not expedient
to release the petitioner on bail- petition dismissed.

Title: Suresh Kumar son of Sh Jhabe Ram Vs. State of Himachal Pradesh

Page-187

Code of Criminal Procedure, 1973- Section 439- An FIR was registered for the commission
of offences punishable under Sections 366, 370, 376 and 506 of IPC and Section 8 of
Protection of Children from Sexual Offences Act, 2012- held, that while granting bail, Court
has to see the nature and seriousness of offence, character and behavior of the accused,
circumstances peculiar to the accused, reasonable possibility of securing the presence of the
accused at the trial and investigation, reasonable apprehension of the evidence being
tampered with and the larger interest of the public and State- allegations against the
petitioner are serious and grave in nature relating to rape- rape is not only crime against the
person but it is crime against society- investigation is at initial stage and would be adversely
affected in the event of release of the petitioner on bail- petition dismissed.

Title: Thakur Singh son of Sh.Bharat Singh vs. State of H.P. Page-395
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Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
petitioner for the commission of offences punishable under Sections 395, 307, 323, 324, 326
read with Section 34 Indian Penal Code-petitioner is facing trial for more than two years and
is still in judicial custody- previous application for bail was rejected with the direction to the
trial Court to conclude the trial on or before 30t September, 2015- direction was not
complied by the trial Court and in comments being called, the reason disclosed was that the
defence Counsel had not agreed to the dates suggested by the trial Court- held, that
petitioner is in custody for more than two years and though, he is a resident of Punjab State
yet can be released on bail on imposing certain conditions- petition allowed.

Title: Gulshan Kumar vs. State of H.P. Page-725

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
petitioner for the commission of offence punishable under Section 302 read with Section 34
of Indian Penal Code, 1860- held, that while granting bail, Court has to see the nature and
seriousness of offence, character and behavior of the accused, circumstances peculiar to the
accused, reasonable possibility of securing the presence of the accused at the trial and
investigation, reasonable apprehension of the witnesses being tampered with and the larger
interest of the public and State- there is a special provision in case of women, minors and
infirm persons even in heinous criminal offences- trial will conclude in due course of time-
therefore, petitioner ordered to be released on bail in the sum of Rs.1 lac with two sureties.

Title: Nirmala Devi widow of Sh. Bhag Singh Vs. State of H.P. Page-1010

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
applicant for the commission of offences punishable under Sections 302 and 498A read with
Section 34 IPC- held, that while granting bail, Court has to see the nature and seriousness
of offence, character and behavior of the accused, circumstances peculiar to the accused,
reasonable possibility of securing the presence of the accused at the trial and investigation,
reasonable apprehension of the witnesses being tampered with and the larger interest of the
public and State- women and children are entitled to special treatment while considering
the bail application- since applicant is a woman, hence bail application allowed and
applicant ordered to be released on bail on furnishing personal bond in the sum of Rs.
1,00,000/- with two sureties in the like amount.

Title: Maya Devi wife of Sh Karam Chand Vs. State of Himachal Pradesh

Page-1311

Code of Criminal Procedure, 1973- Section 439- Learned Counsel submits that petition be
disposed of with the direction to the trial Court to dispose of the trial expeditiously- held,
that accused has a right to expeditious disposal of his case especially when accused is in
custody since 25.10.2014- hence, direction issued to dispose of the case within 3 months.

Title: Ramesh Kumar @ Rangil Singh Vs. State of H.P. Page-483

Code of Criminal Procedure, 1973- Section 439- Petition dismissed as withdrawn with a
direction to complete the trial within four months, keeping in view the fact that accused is in
judicial custody since 27.9.2015.

Title: Anil Khan, son of Sh. Manir Khan Vs. State of H.P. Page-961

Code of Criminal Procedure, 1973- Section 439- Petitioner is in judicial custody since
2014- statements of prosecution witnesses except investigating officer have been recorded -
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case is pending since 2014 and the accused is in judicial custody- therefore, direction
issued to the trial Court to dispose of the case within four weeks.

Title: Hukam Singh alias Hukma Vs. State of H.P. Page-482

Code of Criminal Procedure, 1973- Section 482- A was working as DIG who sought
voluntary retirement from the service by submitting an application w.e.f. 21.12.2007- he
sent communication to Principal Secretary (Home) on 18.10.2007 for waiving off compulsory
period of 3 months to 2 months and sought retirement from 21.11.2007 - he filed an
application on 20.11.2007 withdrawing his prayer for voluntary retirement- he was
voluntarily retired w.e.f. 21.11.1007 - he filed original application before Central
Administrative Tribunal who directed the parties to maintain status quo- he filed fresh
representation for review of earlier order, on which C.M. made the remarks “His withdrawal,
which appears to be in order, may be accepted, as it fulfills the statutory requirements” — A
was also afforded personal hearing- ultimately, A was permitted to withdraw his prayer for
voluntary retirement and he retired on 30.11.2011 on attaining the age of superannuation —
subsequently, FIR was registered against the C.M., Chief Secretary, Principal Secretary
(Home) and A for the commission of offences punishable under Sections 420 and 120-B of
IPC and Section 13(2) of Prevention of Corruption Act- held, that a member of the service
can retire from the service after the completion of 30 years or attaining 50 years of age by
giving three months previous notice in writing- he can withdraw the notice after it has been
accepted by State Government only with the approval of the State Government provided that
withdrawal is made before the expiry of the period of notice- in the present case, the notice
was withdrawn prior of date of retirement - Principal Secretary (Home), Chief Secretary,
Chief Minister had acted in accordance with rules- no pecuniary advantage was derived by
them- no case for the commission of any offence was made out- hence, FIR ordered to be
quashed.

Title: Prem Kumar Dhumal Vs. State of Himachal Pradesh Page-670

Code of Criminal Procedure, 1973- Section 482- An FIR was registered under Sections 363
and 366 of IPC and Section 4 of POCSO Act against the petitioner- petitioner approached the
Court for quashing of the FIR on the ground that he had married ‘P’ after having attained
the age of majority and thereafter a daughter was also born to them- held, that FIR and
complaint can be quashed under Section 482 Cr.P.C in appropriate cases to meet the ends
of justice, where the Court is satisfied that parties have settled the dispute amicably and
without any pressure- since, petitioner and ‘P’ were married after attaining the age of
majority, had a daughter from the wedlock and were residing together amicably, thus, it is a
fit case, where FIR is required to be quashed.

Title: Satpal Vs. State of H.P. and another Page-224

Code of Criminal Procedure, 1973- Section 482- Petitioner filed a petition for quashing of
FIR under Sections 307, 392, 506, 323, 325 and 34 of Indian Penal Code pleading that
parties have entered into a compromise and, matter be settled to keep harmonious relations
between the parties - held, that FIR discloses commission of heinous offences- mere
settlement between the parties will not be a ground to quash the proceedings- further held,
that the jurisdiction under Section 482 of Cr.P.C should not be exercised to stifle a
legitimate prosecution.

Title: Sanjay Kalyani son of Shri Naresh Kumar & another Vs. State of H.P. and another

Page-801
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Code of Criminal Procedure, 1973- Section 482- Petitioner sought quashing of FIR
registered for the commission of offences punishable under Sections 420 and 120-B of the
Indian Penal Code and Section 13(2) of the Prevention of Corruption Act- it was alleged in
the FIR that petitioner had entered a false report in rapat roznamcha regarding exchange of
the land and mutation was attested on the basis of this rapat roznamcha- it was contended
that rapat roznamcha was entered at the instance of one L’ in accordance of H.P. Land
Records Manual- report was verified by Field Kanungo- Field Kanungo and Tehsildar had
been arrayed as accused along with petitioner, which clearly shows that there was
conspiracy/collusion between the parties- submission that allegations made in the FIR are
not true was not established on record- petition dismissed.

Title: Hans Raj Vs. State of H.P. and another Page-293

Code of Criminal Procedure, 1973- Section 482- Marriage between the petitioner No. 1
and the respondent was solemnized in the year 2012- child was also born from the wedlock-
a petition u/s 9 of Hindu Marriage Act was filed by the petitioner No. 1, which was also
allowed ex-parte- respondent filed a complaint against the petitioners under Section 12 of
the Act- the process was issued by the Chief Judicial Magistrate- respondent No. 1
approached the court to quash the proceedings in this complaint being the abuse of the
process of law- held that, a prima-facie case for commission of offence is disclosed, as per
the averments made in the complaint and the proceedings cannot be stifled or scuttled, at
this stage, when the parties have yet to lead their evidence- petition dismissed.

Title: Rohit Kalia and ors. Vs. Sangita Sharma Page-317

Constitution of India, 1950- Article 226- A news item was published in the newspaper
regarding the cutting of trees on which cognizance was taken- held, that after the
publication of the news item in the news paper, it was the duty of the Deputy Commissioner
to ascertain the correctness of the report- Superintendent of Police and Authorities of the
forest department were bound to look into the matter as well- directions issued to the
Authorities to verify the correctness of the news item and to submit compliance report.
Title: Court on its own motion Vs. State of H.P. and others (D.B.) (CWPIL No.8 of 2015
Page-108

Constitution of India, 1950- Article 226- An advertisement was issued for inviting the
applications for filling up the posts of Lecturers (College Cadre) in the subject of Music
(Vocal)- one post was reserved for ex-servicemen and in case of non-availability, the
dependent sons/daughters of ex-servicemen were eligible for the post - respondent no. 3 was
selected as a ward of ex-servicemen- writ petition was filed challenging his appointment-
Writ Court dismissed the writ petition- contention of the petitioner that respondent no. 3
ceased to be a dependent ward of ex-servicemen on appointment as ad-hoc lecturer is not
acceptable, as advertisement specifically provided that a person given appointment on ad-
hoc/volunteer/daily wages/contract or tenure basis shall be considered as dependent-
further, merely because father of the respondent No. 3 had taken benefit of reservation made
in favour of ex-servicemen is not sufficient to deprive the dependent of seeking employment-
appeal dismissed.

Title: Satish Kumar Vs. State of H.P. and others (D.B.) Page-126

Constitution of India, 1950- Article 226 and 235- An entry was recorded in the ACR of the
petitioner that he did not enjoy good general reputation and the net result was average- it
was held by the writ Court that remarks were subjective and had no basis- representation
against the remarks could not have been rejected without communicating any reason- held,
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that Article 235 of the Constitution of India enables the High Court to assess the
performance of any judicial officer at any point of time to discipline the black sheep or to
weed out the dead wood, while considering the case of an officer as to whether he should be
continued in service or not- his entire service record has to be taken into account- mere fact
that after an adverse entry officer was promoted or was given selection grade will not
preclude the authority from considering the earlier entry- if the general reputation of the
employee was not effective, he may be compulsorily retired, even if there is no tangible
material against him- ordinarily, exercise undertaken by the full Court is not amenable to
judicial review except under the extra ordinary circumstances- it is not necessary to give
specific instances of shortfalls, supported by evidence — the record of officer is to be seen
individually, therefore, even if ACRs of another Officer were far interior to the Officer under
consideration that may have relevance to grant of extension to the Officer without conferring
any right of entitlement to him- the grant of selection grade is a single instance and will not
wipe out the entire career of the Officer- Governor alone has the power to pass an order of
dismissal, removal or termination on the recommendations of the High Court — the order
was passed by the High Court which is not competent but the same is ordered to be treated
as recommendations to the State Government- petition dismissed.

Title: High Court of Himachal Pradesh Vs. P.D. Goel (D.B.) Page-1334

Constitution of India, 1950- Article 226- Appellant was transferred from one station to
another station by the Department but he proceeded on medical leave and thereafter on
earned leave and did not join- subsequently Government cancelled the transfer- appellant
had to return to the station from where he was transferred- appellant joined the station but
did not hand over the charge as required under Service Rules- he handed over the charge
after a huge delay- ACR of the appellant contained the remarks ‘lazy and delays’ which were
communicated to the appellant-feeling aggrieved, appellant filed Writ Petition, which was
dismissed by the Writ Court- in appeal held, that since appellant had not handed over the
charge for considerable long period- therefore, remarks ‘Ilazy and delays’ were rightly
recorded in his ACRs- further held, that Court cannot sit as Court of appeal to reassess the
ACRs recorded by Officer concerned- Writ Court had rightly recorded the findings- appeal
dismissed.

Title: Tulsi Ram Bhatia Vs. State of H.P. and others (D.B.) Page-766

Constitution of India, 1950- Article 226- Appellants challenged the order of the writ court
whereby the services of the respondent were ordered to be regularized as he fulfilled all the
conditions-held that the respondent had worked for 240 days in a year for 8 years and the
right to be considered for the regularization had accrued to him - writ Court has rightly
rendered the directions for the regularization of the respondent- Appeal dismissed.

Title: State of H.P. & Ors. Vs. Gian Singh Page-598

Constitution of India, 1950- Article 226- Appellants were working as Panchyat Inspectors
and the private respondents were working as Auditors with the respondent no. 2- prior to
the year 1999, the Auditors used to be promoted as D.A.O. (12 posts) and Panchayat
Inspector as Instructor (6 posts)- rules were amended on 15.7.1996 and the provision of
promotion to the extent of 50% to the category of Auditors and 50% to the category of
Panchayat Inspectors was made for the post of D.A.O.- rules were again amended in the year
2007, and the provision of 50% reservation was done away with - it was provided that
Auditors and Panchyat Inspectors having five years of service were eligible for promotion to
the post of D.A.O.- these rules were challenged by way of writ petition on the plea of
arbitrariness and other grounds- writ petition was dismissed by the Writ Court holding that
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rules were based upon rationality and reasoning- in writ appeal held, that rules though not
being in tune with executive instructions shall prevail over executive instructions- chance of
promotion as pleaded by appellants was not condition of service but condition of service was
right to be considered for promotion- questions relating to constitution, pattern,
nomenclature of posts, cadres, categories, creation and other conditions of service
pertaining to the field of policy are within exclusive discretion and jurisdiction of the State,
subject to certain limitations provided by the Constitution- it is not for the Courts to direct
the Government to have a particular method of recruitment or criteria for further promotion-
appeal is without merits and dismissed.

Title: Satish Jamwal and others Vs. State of H.P. and others (D.B.) Page-468

Constitution of India, 1950- Article 226- Brother of the petitioner died in harness- his
brother is in government service but is living separately- his mother abandoned her claim
for compassionate appointment in favour of the petitioner- petitioner preferred a claim for
compassionate ground which was declined- petitioner filed original application before
Administrative Tribunal which was dismissed on the ground of delay- held, that delay in
filing the claim shows that financial distress or indigency stood over come- the purpose of
compassionate appointment is to provide immediate relief to the family- one brother of the
petitioner is in government service- therefore, in these circumstances, claim was rightly
rejected- petition dismissed.

Title: Niku Ram Vs. State of H.P. & others (D.B.) Page-432

Constitution of India, 1950- Article 226- Central Administrative Tribunal had directed the
Examiner to re-look into the attempted Question No. 2(b)- the examiner to examine the
matter independently and take whatever view he wanted in the context of grievance raised
by the applicant- Tribunal had refused to quantify the marks awardable for the attempted
answer- held, that order is legal and speaking order and does not suffer from any infirmity-
petition dismissed.

Title: Union of India & others Vs. Roshan Lal (D.B.) Page-995

Constitution of India, 1950- Article 226- Division Office was shifted from Balakrupi to
Jaisinghpur - a writ petition was filed challenging the shifting order on the ground that
order is against the public interest, bad in law, arbitrary and mala fide- respondents pleaded
that it is for the government to decide the suitability of Division Office and the decision was
made in the public interest- held, that Court should not interfere in the policy decision,
unless there is arbitrariness- State had examined all aspects and had taken the decision
thereafter- it cannot be said that process of decision making is bad- - petition dismissed.
Title: Rikhi Ram & another Vs. State of H.P. & others (D.B.) Page-466

Constitution of India, 1950- Article 226- Father of the petitioner was working as Class-I
employee who died while in service- petitioner filed many representations for appointment
on compassionate grounds which were rejected on the ground that family income of the
petitioner exceeded the ceiling fixed by the government- held, that grant of terminal benefits
and income from the family pension cannot be equated with the employment assistance on
compassionate ground- no maximum income slab has been provided in the Scheme and the
claim cannot be rejected on that ground- respondent directed to examine the case of the
petitioner in the light of judgment titled Surinder Kumar Vs. State of H.P. and others,
ILR, 2015 (V) H.P. 842 (D.B.).

Title: Deepika Kumari Vs. State of H.P. and another (D.B.) Page-155
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Constitution of India, 1950- Article 226- Father of the petitioner was working as Junior
Engineer in HPPWD- he died while in service- petitioner filed an application for appointment
on compassionate ground, which was rejected on the ground that family income of the
petitioner exceeds the ceiling fixed by Government- held, that grant of terminal benefits and
income from family pension cannot be equated with the employment assistance on
compassionate grounds- there is no maximum income slab provided in the scheme-
therefore, claim for compassionate appointment cannot be rejected on that ground- petition
allowed- respondent directed to examine the case of the petitioner and to pass an
appropriate order within six weeks.

Title: Naresh Kumar Vs. State of H.P. and others (D.B.) Page-1006

Constitution of India, 1950- Article 226- Father of the petitioner was an ex serviceman -
he expired on 11.5.1982- a truck registered in the name of mother of the petitioner was
attached by non-petitioner Corporation as per HP Ex-servicemen Corporation Act, 1979-
mother of petitioner expired and permission was granted to transfer truck in the name of
petitioner- however, this permission was cancelled subsequently- respondents pleaded that
they had acted in accordance with the direction issued by Division Bench of High Court of
H.P.- High Court had issued 15 directions to ensure that bye-laws and rules of Corporation
are amended as per order of Division Bench High Court of HP- it was specifically held that
after the death of widow, the slot was to be given on the basis of seniority — right was not
given to the major children of Ex-serviceman- no appeal was preferred- order had attained
finality - in view of order of Hon’ble High Court of H.P. direction cannot be issued to the
respondent to ply truck with H.P. Ex-serviceman Corporation.

Title: Chamel Singh S/o Late Garja Ram Vs. State of H.P and others Page- 1307

Constitution of India, 1950- Article 226- H.P. Judicial Services Rules, 2004- Rules 14
and 15- Writ petitioner was retired compulsorily on attaining the age of 58 years, whereas,
his date of retirement is shown as 60 years in the gradation list- he filed a writ petition
which was allowed- an appeal was preferred against the order of the writ Court- High Court
had considered the service record of the petitioner and had decided not to grant him
extension after 58 years- the benefit of increase in the retirement age to 60 years shall not
be available automatically to all judicial officers and will depend upon their continued utility
to the judicial system in case of their continuation- order was rightly passed by the High
Court.

Title: High Court of Himachal Pradesh Vs. P.D. Goel (D.B.) Page-1334

Constitution of India, 1950- Article 226- Industrial Dispute Act, 1947- Section 10-
Petitioner sought a reference regarding his retrenchment from the service after the delay of
16 years- Joint Labour Commissioner refused to make a reference on the ground of delay-
held, that although no limitation has been provided for making reference to labour court
but where the reference is made after inordinate delay, the Authorized Officer can decline to
make the reference on the ground of delay, when there is no explanation for the delay-
workman had not given any satisfactory explanation for the delay, therefore, competent
authority had rightly declined to make the reference on the ground of delay- writ petition
dismissed.

Title: Amin Chand Vs. State of H.P. and Ors. Page- 485
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Constitution of India, 1950- Article 226- Issue involved in the writ petition is similar to the
issue already settled by the Apex Court- therefore, writ petition disposed of in terms of order
passed by the Apex Court.

Title: Union of India & Ors. Vs. Lal Dass (D.B.) Page-189

Constitution of India, 1950- Article 226- Matter qua the encroachments made on the
National Highway right from Kalka to Shimla and raising of the construction on both sides
of the National Highway, particularly in and around Barog including the Bye pass- Deputy
Commissioners, Shimla and Solan, directed to provide all requisite information and
documents to the concerned respondents enabling them to submit status reports by all
concerned respondents on next date.

Title: Court on its own motion Vs. State of H.P. & others CWPIL No. 15 of 2014 (D.B.)
Page-758

Constitution of India, 1950- Article 226- NHPC entered into an agreement with State of
Himachal Pradesh for execution of Hydro Electric Project on river Parbati- a scheme for
resettlement and rehabilitation of project affected families was notified by Financial
Commissioner-cum-Secretary Revenue- a list of eligible land oustees for providing
employment in NHPC under Resettlement and Rehabilitation Plan Scheme was drawn in
which name of petitioner was also included- however, no employment was provided to the
petitioner- respondent pleaded that there is no recruitment in the category of skilled/semi-
skilled /unskilled workmen and the employment would be provided as and when fresh
recruitment would be undertaken- it was further pleaded that compensation for acquisition
of the land has already been paid- an additional amount of Rs. 54,000/- was paid to the
petitioner for falling in the category of landless person- the scheme specifically provided that
employment would be provided in the category of skilled/semi-skilled /unskilled workmen
subject to requisite qualification as and when any fresh recruitment is conducted- hence,
General Manager, Parbati Hydro Electric Project directed to give first chance to the petitioner
for appointment in the category of skilled/semi-skilled/unskilled workmen, as and when
any fresh recruitment would be conducted.

Title: Hari Dass son of Shri Fateh Chand Vs. State of H.P. through Chief Secretary & others

Page-591

Constitution of India, 1950- Article 226- One of the followers made out a grievance of
misconduct against the sitting Kardar of the temple - an inquiry was conducted by SDO
(Civil) Kullu who found the allegation of misappropriation of property to be well founded-
District Collector-cum-Deputy Commissioner Kullu removed him as the Kardar and directed
initiation of process for the selection of new Kardar- an appeal was preferred- Divisional
Commissioner Mandi revised the order — held, that order was not passed under the H.P.
Land Revenue Act and no appeal was maintainable against the same- order passed by
Divisional Commissioner set aside and State directed to initiate steps for appointing a new
Kardar in accordance with law.

Title: Mandir Committee (Adhoc),Mata Bhuvneshwari Jagannathi Temple Bekhali Vs. Chain
Sukh & others Page-1209

Constitution of India, 1950- Article 226- One vehicle of Hon’ble Judge was stopped and
was challaned - Additional Chief Secretary regretted the incident and apprised the Court
that disciplinary proceedings had been initiated against the person(s), for unnecessarily
stopping and challaning the vehicle of the Hon’ble Judge of the Court- direction issued that



-18-

no unsavoury incident should happen with the judges/family members travelling in the
vehicle in future- further direction passed to issue the permit to the Advocates for plying
their vehicles liberally on restricted roads taking into consideration the arduous duties
discharged by them within a period of one week- further direction issued to assure that at
least 4 taxies are plied from Shilli Chowk to Majitha House- ambulance/any vehicle carrying
patient permitted to ply on restricted/sealed road- further direction issued to communicate
the rejection of the permit to the applicant- permission for sealed road restricted only to
Hon’ble President of India, Hon’ble Vice President of India, Hon’ble Prime Minister of India,
Hon’ble Governor of Himachal Pradesh, Hon’ble Chief Minister of Himachal Pradesh, Hon’ble
Chief Justice of Himachal Pradesh, Hon’ble Speaker of Himachal Pradesh State Legislative
Assembly, General Officer Commanding of ARTRAC and his Second-in-Command.

Title: Court on its own motion Vs. State of Himachal Pradesh and others (D.B.)
Page-423

Constitution of India, 1950- Article 226- Petitioner appeared in interview for the post of Jal
Rakshak and was recommended for appointment- corrigendum was issued on the ground
that there was clerical mistake in the date of birth of the petitioner- respondent No.4 who
was next in the merit was ordered to be appointed in place of the petitioner- petitioner
challenged the order by filing writ petition- held, that petitioner had not challenged the
selection criteria- he has also not contested the fact regarding the mistake of his age-
petitioner would get less marks than the respondent No. 4 on correction of date of birth-
therefore, his appointment was rightly cancelled.

Title: Vijay Kumar Vs. State of Himachal Pradesh and others Page-723

Constitution of India, 1950- Article 226- Petitioner challenged the approval granted to
respondent no. 7 for starting GNM/B.Sc (N) course in private sector on the ground that
proposed institute does not fall in the area notified in the advertisement- it is alleged that
the institute was to be opened in the Mandi district within 30 kms but it was being opened
in different sub division Chachiot- held, that applicants themselves do not fulfill the
requirements and lack the basic required infrastructure- petitioner, therefore, cannot be
permitted to the question of essentiality certificate granted in favour of respondent No. 7-
further held, that Tehsil Chachiot is an integral part of District Mandi and the respondents
have filed affidavits that place where institute was being opened was only 28 kms away from
the Mandi town- no interference is required in the approval granted to respondent No. 7-
hence, writ petition dismissed.

Title: Himachal Education Society Vs. State of HP & Others (D.B.) Page-458

Constitution of India, 1950- Article 226- Petitioner deals in marketing apple - respondent
No. 3 has marketing yards at different places — one such yard was located in Rohru, space is
being provided to the traders on their applications — petitioner applied for registration as a
commission agent- registration was refused as the petitioner had refused to furnish the
security of Rs. 25 lacs- petitioner filed a writ petition seeking the quashing of decision taken
by Board regarding the affixation of registration fees of licence- respondent stated that the
provision of furnishing security was made with a view of protect the interest of farmers and
growers-  Section 39(2) of Himachal Pradesh Agricultural and Horticultural Produce
Marketing (Development and Regulation) Act, 2005 provides for obtaining security- the
object of such provision is to protect the interest of the farmers and fruit growers- however,
security has to be taken according to the capacity of the buyer — Board of Management had
imposed the security of Rs. 25,000/- at flat rate upon all the traders- hence, direction



-19-

issued to take into consideration to the capacity of the person applying for registration as
traders/commission agent.
Title: Dinesh Kumar Vs. State of H.P and others Page-782

Constitution of India, 1950- Article 226- Petitioner filed a Writ Petition in the year 2012
claiming the arrears w.e.f. 1.1.1996 till 18.3.1999- held, that arrears can only be granted for
three years prior to filing of the Writ Petition- merely, because relief was granted to some
other person can be no ground to grant the relief to the petitioner.

Title: Karan Singh Pathania Vs. State of H.P. and others (D.B.) Page- 350

Constitution of India, 1950- Article 226- Petitioner filed a writ petition seeking mandamus
directing the respondent to include his name in the electronic roll and to accept the
nomination of the petitioner for Member Block Development committee- Rule 23 of the
Himachal Pradesh Panchayati Raj (Election) Rules, 1994 provides that petitioner has to seek
his remedy, not later than nine days, before the last date fixed for filing of nomination
papers- since, petitioner had failed to do so- hence, Writ Petition dismissed.

Title: Dhani Ram Vs. State of H.P and others (D.B.) Page-962

Constitution of India, 1950- Article 226- Petitioner had constructed a house at Kachighati-
a large number of roadside denting and painting workshops have mushroomed in and
around the house of the petitioner making it difficult for him and his family members to live
peacefully- workshops emit noxious, toxic and hazardous substance - they generate noise
pollution and cause nuisance — however, no action was being taken against them- held, that
citizens have a fundamental right to a wholesome, clean and decent environment - right to
life includes the right to a clean environment - citizens have a right to enjoy the property
unfettered by interference except in accordance with law- the authorities had not taken
action in accordance with regulatory provisions - workshops were registered under H.P.
Shops and Commercial Establishments Act, 1969, when they could not have been
registered- no action for causing pollution was taken- hence, direction issued to the
respondents No.1 to 8 to ensure that no vehicle was parked near the premises of the
petitioner — respondents further directed to regularly monitor the quality of air and noise
levels- MC directed to take follow up action within a period of 6 months.

Title: Deepak Gupta Vs. State of H.P. and others (D.B.) Page-1316

Constitution of India, 1950- Article 226- Petitioner had filed objection regarding some
questions- he obtained some marks and again disputed answers to some other questions-
respondent stated that objection can be raised within a specific time frame which he had not
done- held, that a person can raise objection within the stipulated period of time and no
objection can be raised thereafter- writ dismissed.

Title: Lalit Mohan Vs. H.P. Public Service Commission Page-61

Constitution of India, 1950- Article 226- Petitioner had purchased a bus and was regularly
plying the same- he could not ply it due to unhealthy competition and domestic problems —
the bus remained parked and the petitioner was not in position to renew the documents and
to pay the tax - penalty was imposed upon him- held, that allegation made by the petitioner
that bus remained parked due to compelling circumstances was not denied specifically and
is deemed to have been admitted- Competent Authority directed to consider the case of the
petitioner in the light of the averments made by him.

Title: Madan Mohan Sharma Vs. State of Himachal Pradesh and others (D.B.)

Page-1353
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Constitution of India, 1950- Article 226- Petitioner is a duly elected Mayor of M.C. Shimla-
he has a locus standi to assail the order ignoring Shimla City and including Dharamshala
City in the list of potential Smart Cities- he was also not invited in the meeting which
finalized the list of Smart City- therefore, he has a personal interest as well- he had
highlighted the question of great public interest and has filed the petition for the welfare of
the people - the petition is genuine and is maintainable.

Title: Sanjay Chauhan Vs. Union of India and others (D.B.) Page-1013

Constitution of India, 1950- Article 226- Petitioner is a registered company- show cause
notice was issued to it as to why the Cenvat Credit be not recovered from it along with
interest and Penal action under Cenvat Credit Rules, 2002 should not be taken against it-
petitioner filed a reply but it was rejected and demand was confirmed- an appeal was
preferred against this order - a settlement application was filed by the company in which an
interim order was pronounced directing the company to furnish a revised application-
company failed to file revised application on which a rejection order was passed- appeal was
dismissed and the order was confirmed - company contended that Commissioner (Appeal)
had no jurisdiction as the Settlement Commission was seized of a settlement application-
order passed by Settlement Commission was wrong - held, that company had failed to
comply with the order passed by Settlement Commission — Company had not acted with due
diligence- there was no error on the part of Commissioner in rejecting the application-
dispute was not alive before the Settlement Commissioner due to non-cooperation of the
petitioner- therefore, Commissioner(Appeals) had jurisdiction to decide the appeal preferred
before it- appeal dismissed.
Title: M /s Valley Iron & Steel Company Ltd. Vs. Union of India & others (D.B.)

Page-512

Constitution of India, 1950- Article 226- Petitioner is aggrieved by reference made to the
Labour Court- it is pleaded that the right of the petitioner to question the status of the
respondent No. 3 as a workman would be foreclosed by reference order — held, that Labour
Court is required to adjudicate the issues referred by Government for adjudication as well as
incidental issues- petitioner would have a right to raise objection that respondent No. 3 is
not a workman- further direction issued to the Labour Court to frame an issue regarding the
status of respondent No. 3 in case of any dispute.

Title: Himachal Energy Pvt Ltd. Vs. State of HP & others Page-37

Constitution of India, 1950- Article 226- Petitioner No.1 had sold his truck to co-
respondent No. 1 in the year 2010- however, society had not granted fresh token to
respondent No. 1 — reference was made by him to Assistant Registrar Cooperative Societies
which was allowed- it was held that society had not adopted proper procedure for expulsion
of respondent No.1 — it was further held that society had adopted method of pick and choose
while allotting new tokens to some members- society was directed to allot new token to
respondent No.1- appeal and revision preferred by the society were dismissed- writ petition
was filed in which Special Secretary (Cooperation) was directed to decide the case on merits
who upheld the order of Assistant Registrar Cooperative Society- bye-laws of the society do
not provide that member would be deemed to be expelled automatically after sale of vehicle-
an amendment was carried out subsequently to this effect but amendment was not
approved by 2/37 members of the society — amendment was also not registered under H.P.
Cooperative Societies Act and therefore, will have no effect — petition dismissed.

Title: Solan District Truck Operators Transport Cooperative Society Vs. Harjinder Singh son
of Shri Ram Rattan & others Page-582
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Constitution of India, 1950- Article 226- Petitioner obtained Government employment on
the basis that he belonged to IRDP family- a complaint was made against him on which his
services were terminated- the termination order was made without hearing the petitioner-
petitioner obtained documents under Right to Information Act showing that he belongs to
IRDP family- Writ petition allowed and the termination order set aside.

Title: Nand Lal Bhardwaj Vs. State of H.P. and others (D.B.) Page-1177

Constitution of India, 1950- Article 226- Petitioner retired from All India Radio, Shimla on
26.09.1992- he falls in the area not covered under the Central Government Health Scheme —
he was given Rs. 100/- per month as fixed medical allowance- he remained under treatment
from IGMC, Shimla and was advised to undergo surgical procedure for Coronary Artery
Bypass Grafting (CABG)- he was referred to Prime Heart and Vascular Institute, Mohali- he
remained admitted in the hospital for 15 days and incurred Rs. 1,79,559/- for his treatment
and Rs. 20,000/- towards post operation treatment- he submitted claim for medical
reimbursement, which was rejected- he approached Central Administrative Tribunal who
allowed the application and directed the Union of India to consider the claim of the applicant
for the reimbursement of medical expenditure incurred by him at the rate fixed by Central
Government- Central Government preferred an appeal pleading that the matter is covered
by the judgment of Hon’ble Supreme Court- Central Government had taken a conscious
decision to grant fixed medical allowance to Central Government pensioners/family
pensioners residing in areas not covered by Central Government Health Scheme- the
decision was taken by the Government of India pursuant to the recommendation made by
5th Pay Commission of the Central Government- pensioners were required to give one time
option at the time of their retirement for medical coverage under CGHS facilities or to get
themselves registered in the nearest CGHS city for availing the hospitalization facilities-
held, that decision taken by the Government was a final order- the appellant and similarly
situated persons had changed their position by getting themselves treated from various
institutes legitimately expecting that they are covered under CS(MA) Rules- no material was
placed on record to show that memorandum was withdrawn, rescinded, superseded or any
corrigendum was issued- Central Government must act like a model employer — the O.M.,
dated 05.06.1998 supplements the CS (MA) Rules by extending the scope of health coverage
to retired Government Officials as well — all the Government officials who have retired from
the Central Government constitute homogenous class- no reason has been assigned as to
why applicant and similarly situated persons had been left out of the applicability of CGHS
or CS(MA) Rules, 1944- this is a case of discrimination on account of residence of the
person- Court must give such interpretation as will promote the march and progress
towards a Socialistic Democratic State — right to health care and medical care is a
fundamental right of worker under Article 221 read with Articles 39 (e), 41, 43, 48-A and all
related articles — appellant cannot contend that O.M. dated 05.60.1998 was superseded-
Union of India should take a common sense view to address the serious issue of welfare of
retired employees- a retired employee needs more medical care vis-a-vis young employee- his
medical issues are required to be dealt with more sensitivity, compassion and sympathy-
Union of India directed to seek the option from the respondent and similarly situated retired
employees residing in non-CGHS areas for medical coverage either under CGHS Scheme or
under CS(MA) Rules, 1994- Union of India directed to release a sum of Rs. 1,79,559/- for
his treatment and Rs. 20,000/- incurred towards post operation failing which petitioner will
be entitled to interest @12% per annum.

Title: Union of India and another Vs. Shankar Lal Sharma (D.B.) Page-1250
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Constitution of India, 1950- Article 226- Petitioner sought directions to the respondent to
conduct the recruitment tests through Institute of Banking Personnel Selection and not
through Himachal Board of School Education, Dharamshala-held that, the writ petitioner is
just a candidate and has to sit in examination and it is for the concerned employer to decide
the agency through which the tests are to be conducted- It cannot lie in the mouth of the
petitioner before sitting in the examination that the test should be conducted through some
particular agency-further held that, even otherwise, no breach of Act, Rules or Regulations
has been alleged- the Bank is meant primarily for business and cannot be said to be
performing the public duties or public functions or functions akin to which are performed by
the Government- writ petition dismissed.

Title: Raj Kumar Vs. The State of H.P. and others (D.B.) Page-1179

Constitution of India, 1950- Article 226- Petitioner submitted that Writ Petition was
disposed of with the direction to the respondent not to impose the Model Code of Conduct in
the area(s) where Panchayat Elections will not be held- respondents submitted that Model
Code of Conduct is operative only in those areas where the Panchayat Elections are notified
from the date of the notification till the elections are held- hence, petition disposed of in view
of statement of respondents.

Title: Sushant Kumar Vs. State Election Commission, Himachal Pradesh and others (D.B.)
Page-994

Constitution of India, 1950- Article 226- Petitioner wanted to submit his tender for the
works advertised by the respondent but he was denied the tender document in view of
condition No.1-(C) providing that the tender forms will not be issued to those
contractors/firms who have delayed the already awarded works more than 50% time of the
contractual obligation- petitioner complained that the work could not be completed by him
on account of acts attributable to the respondent and for reasons beyond the control of the
petitioner- respondent claimed that petitioner had failed to complete the previous work
within the stipulated time- held, that Government and their undertaking must have a free
hand in settling terms of tender- Court cannot interfere with the tender, merely because it
feels that some other terms in the tender would have been fairer, wiser or logical- Clause
1(C) is reasonable because it shows that a person delaying the contract does not have
capability or capacity to execute the work- petitioner was aware of vagaries of the weather
and cannot take the same as an excuse for not executing the works within the stipulated
period- petition dismissed.

Title: Shyam Lal Vs. HIMUDA and anr. (D.B.) Page-578

Constitution of India, 1950- Article 226- Petitioner was appointed as a teacher- a
complaint was filed by the respondent No. 5 against his appointment- an inquiry was
conducted and it was found that petitioner had taken admission in the Institute in the year
2000, whereas, notification provided that candidates who had taken admission w.e.f.
1.6.2001 till 31.8.2005 were eligible- notification also provided that the services of a
candidate admitted in the institute between 1.6.2001 and 31.8.2005 will not be terminated-
notification did not provide for the candidates admitted prior to 1.6.2001- hence, order
passed by the Inquiry Officer is not sustainable- however, question regarding the recognition
of the diploma awarded by the institute was left open.

Title: Babita Chouhan Vs. State of Himachal Pradesh & others Page-51
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Constitution of India, 1950- Article 226- Petitioner was appointed as a Constable who was
dismissed from the service after conducting an inquiry- he approached the Director General
of Police for granting compassionate allowance which was granted w.e.f. 24t March, 1994-
petitioner made a reference that he was entitled to allowance from 30.10.1982 which was
rejected- held, that compassionate allowance is one kind of pension specified in CCS
(Pension) Rules, 1972- pension is payable from the date when an employee ceases to be in
the employment and not from any other date- order of dismissal/removal will be effective
from the date of removal or dismissal from the service; hence, compassionate allowance will
be payable from the date of dismissal- therefore, writ Court had rightly held that writ
petitioner is entitled to compassionate allowance with effect from the date of the dismissal-
petition dismissed.

Title: State of H.P. and others Vs. Naresh Lal (D.B.) Page-552

Constitution of India, 1950- Article 226- Petitioner was offered appointment of Nursing
Assistant for ECHS Polyclinic Kullu- she was informed that number of Nursing Assistants in
the Polyclinic had been reduced- therefore, it was decided to terminate her services-
respondent stated that Nursing Assistants were reduced from 2 to 1, therefore, services of
the petitioner were terminated- held, that services of the petitioner came to be dispensed
with on account of rationalizing /restructuring and revamping of the respondent
organization - rationalizing /restructuring and revamping of services are matters pertaining
to policy which should not be interfered in exercise of writ jurisdiction- decision taken by the
respondents to reduce its manpower cannot be termed to be contrary to law or in violation of
the provisions of the Constitution- Writ dismissed.

Title: Vijay Lakshmi Vs. Union of India and another Page-46

Constitution of India, 1950- Article 226- Petitioner was working as Milk Procurement
Assistant in H.P. State Co-operative Milk Producers Limited- his appointment was made
only on adhoc basis without following the due process- it was specifically stated in the office
order that appointment was temporary in nature and had to lose its efficacy on the date of
regular appointment- he also accepted the condition that he would not claim any seniority
or other benefits- held, that the person who was appointed on ad-hoc basis or without
following due process cannot claim regularization- mere continuation in service on the basis
of court orders will not create any right, title or interest in his favour- his Writ was rightly
dismissed.

Title: Lal Singh Vs. H.P. State Co-operative Milk Producers (D.B.) Page-353

Constitution of India, 1950- Article 226- Petitioner, an elected Mayor of Municipal
Corporation, Shimla has filed the petition assailing the decision whereby town of
Dharamshala was included and city of Shimla was excluded from the list of potential Smart
Cities- State of Himachal Pradesh has been allocated one city to be developed as a Smart
City- M.C. Shimla had claimed 85 points out of a total of 100 points — petitioner alleged that
respondent No. 4 acted under the influence of Minister and had wrongly included
Dharamshala- respondent claimed that Dharmshala had qualified as a Smart City according
to proper procedure- State Level High Power Committee consisting of eight members was
constituted by the State Government- State Mission Director had not evaluated the proposal
sent by Urban Local Body- the meeting of high power committee was convened on 29.7.2015
in which three members had participated- earlier a note was prepared that it was not
possible to convene meeting due to the shortage of time- quorum was not complete - Court
can exercise the power of judicial review if there is a manifest error in the exercise of power
or the exercise of power is arbitrary - where the Government action runs counter to good
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faith, is not supported by reason and law, the same is to be set aside- Members of High
Power Committee had not applied their mind as per the letter and spirit of the guidelines-
State Mission Director had acted mechanically without satisfying himself, whether criteria
laid down under Rule had been followed or not- decision was taken in non-transparent,
opaque and tainted manner - there was procedural impropriety- writ petition allowed and
the decision taken by High Power Committee set aside with the direction to redo the
exercise for selecting the Smart City.

Title: Sanjay Chauhan Vs. Union of India and others (D.B.) Page-1013

Constitution of India, 1950- Article 226- Petitioner, respondent No.5 and other candidates
had applied for the post of teacher of Political Science- they were interviewed by Selection
Committee- petitioner contended that she was more meritorious from academic point of view
and was entitled to be selected against the post in question- however, respondent No. 5 was
selected on extraneous considerations to defeat the claim of petitioner- respondent
contended that marks were awarded on the basis of criteria laid down in Recruitment and
Promotion Rules- merit was not sole criteria for appointment- record shows that petitioner is
more meritorious than respondent No. 5- her ranking was higher to respondent No. 5 as far
as the educational qualification is concerned- she was adjudged equally by two members of
the Board- one Member had given 10 marks to respondent No. 5 while 2 marks were
awarded to the petitioner- awarding 10 marks has vitiated the selection - the possibility of
awarding the marks on extraneous considerations cannot be ruled out- further, the member
awarding the highest marks was only middle pass and was not competent to assess the
ability and fitness of candidates having post graduate qualification for the post of Graduate
Teacher — petition allowed and direction issued to advertise the post afresh and to make
selection thereafter.

Title: Indra Devi Vs. State of H.P. & ors. Page-564

Constitution of India, 1950- Article 226- Petitioners are engaged in different capacities —
their grievance is that their services should not be dispensed with- respondents be
restrained from out sourcing services against which they were appointed — respondents
pleaded that appointment of the petitioners was not in accordance with the Law and they
were appointed as casual worker on fixed wages as per requirement for three months and
were re-engaged after breaks- record shows that requirement of issuing advertisement
following selection process and observance of the reservation policy at the time of initial
appointment of the petitioners was not followed- mere continuation in service or extending
period of appointment will not confer any right to perpetuate the illegality- no person can be
appointed even on a temporary or ad-hoc basis without inviting applications from all eligible
candidates- a person employed in violation of these provisions is not entitled to any relief
including salary- a person appointed through the back door must also leave from the same-
decision to outsource of service is matter of the policy, which cannot be inferred in the writ
petition- writ petition dismissed.

Title: Santosh Kumari Rana Vs. Union of India and others Page-538

Constitution of India, 1950- Article 226- Petitioners are working as teachers in the school
managed by the Temple Trust- 144 privately managed government aided schools including
school of the petitioner had filed writ petitions in the year 1989 for the payment of salary at
par with the teachers in government schools- Writ petitions were allowed - Government of
H.P. and Management were asked to satisfy the same in the ratio of 95:5- State Government
challenged the decision before the Supreme Court which upheld the judgment but made the
same applicable w.e.f. 1.4.1993- scales of the petitioners were revised w.e.f. 1.1.2000- writ
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petitions were filed which were allowed- order was modified in review to the extent that
arrears of salary paid by the management would be recovered from the State Government-
subsequently, an order for recovery was passed on the basis of audit report that petitioners
are entitled to the arrears of salary for a period of only three years- held, that the orders
were passed by the Court and the petitioners are entitled to the payment of salary in
accordance with the same- Department should have brought these facts to the notice of the
Audit Department and should not have issued the orders- orders passed by the department
set aside.

Title: Kuldeep Singh Vs. State of H.P. & others (D.B.) Page-111

Constitution of India, 1950- Article 226- Petitioners have been appointed on contract
basis- they were given fictional breaks at the end of each session and were re-engaged -
their services were not regularized- respondents pleaded that posts of the petitioners are to
be filled up through direct recruitment- earlier petitions filed by the petitioner were
dismissed- record shows that writ petition was disposed of with a direction to create regular
posts and to fill them in accordance with Law- direction was issued in another Writ Petition
that petitioners would apply for relaxation of age limit and if such representation is made
then appropriate authority would decide the same expeditiously- instead of approaching
respondents, petitioners approach the High Court by filing writ petition, which was
dismissed - again a fresh writ petition was filed - held, that present writ petition is barred by
principles of res-judicata- petition dismissed with the direction to dispose of the application
for relaxation of the age limit, if any, pending.

Title: Rakesh Kashyap S/o Sh. Hari Dass & others Vs. State of H.P. & others
Page-594

Constitution of India, 1950- Article 226- Petitioners were appointed on various posts on
short term arrangement basis- Executive Council revised their salaries but their services
were not regularised - they sought a direction for regularization of the services- respondent
pleaded that the petitioner No. 1 had participated in the selection process for regular post
but could not qualify- petitioners No. 2 and 3 had also applied for appointment on regular
post but the Selection Committee had not been constituted- the appointment order
specifically provided that short term arrangement shall not entitle the petitioners for
appointment on regular basis- petitioners had also participated in the selection process but
had failed to make the grade- held, that a person who was appointed for a fixed tenure
cannot claim regularization- petition dismissed.

Title: Vijay Sood Vs. Central University of HP, Dharamshala (D.B.) Page-1195

Constitution of India, 1950- Article 226- Respondent conveyed its sanction for the
introduction of a scheme for the health care of all ex-servicemen and their dependants in
receipt of pension including disability and family pension —Scheme was made effective from
1.4.2003- an advertisement was issued for recruitment of staff in various capacities for the
manning of polyclinics- petitioner applied for being considered for selection and appointment
in the respective capacities- a clarification was issued stating that employees who have
completed five years on contractual employment should not be considered for the polyclinic
again and ESM should be considered in the reserve category quota of 60%- the services of
the petitioner were dispensed with in accordance with notification- a fresh advertisement
was issued inviting applications from all eligible aspirants for being considered for selection
and appointment on a contractual basis- respondent pleaded that posts against which they
stood appointed on a contractual basis no longer subsisted — Clause-2 of the agreement
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specifically debarred staking of claim beyond the period of two years at the maximum-
subsequently, another communication was issued stating that contractual staff appointed
on yearly basis with a clear gap of two days between each successive employment be
appointed- further, a letter dated May, 2011 was issued which provided in Clause-4 that
polyclinics in and around large cities and military stations, where adequate number of
retired officers are available, normal tenure of three years is extendable up to five years
maximum- there was no restriction on tenure in OIC polyclinics at locations away from large
cities/military stations- no restriction was provided regarding medical specialists,
gynecologists and dental surgeons- held, that various sub clauses of clause 4 carve out
arbitrary and discriminatory classifications regarding the appointments of staff made at
polyclinics located away from large cities/military stations- there is discrimination regarding
medical specialists, gynecologists and dental officers- writ petition allowed- orders set aside-
respondent directed to execute a fresh contract of service in accordance with Clause 2 of
letter dated May, 2011.

Title: Govind Ram and others Vs. Union of India and others Page-963

Constitution of India, 1950- Article 226- Respondent issued a circular for conducting
competitive examination for promotion to the post of JTO under 35% quota and 15% quota
for the vacancies up to 31.03.2012 in Himachal Pradesh- writ petitioner participated in the
Competitive Examination under 35% quota - provisional answer key was uploaded-
objections were filed- representations were examined, some mistakes were found which were
rectified- the result was declared — however, names of the petitioners were not figuring in the
list of selected candidates- they filed representations which were rejected- petitioners filed
original application before Central Administrative Tribunal which dismissed the application-
held, that the expert opinion has been sought- the application was rightly dismissed by the
Central Administrative Tribunal- petition dismissed.

Title: Kavita Gupta and another Vs. Bharat Sanchar Nigam Limited and another(D.B.)
Page-949

Constitution of India, 1950- Article 226- Respondent No. 2 offered for sale property
mortgaged with it- buyer was required to deposit 10% of the offer as earnest money- value of
the property was assessed as Rs. 252.18 lacs - petitioner company furnished bid for Rs.
150.00 lacs and deposited Rs.15.00 lacs towards earnest money- negotiations were carried
out and the petitioner was declared successful being the highest offeree of Rs.307.00 lacs-
amount deposited by the petitioner was forfeited- writ petition was filed challenging the
order of respondent No. 2- respondent No. 2 stated that the offer of petitioner was
conditional - petitioner had failed to deposit the difference of the balance amount- hence,
amount deposited by him was forfeited- Clause-2 of the proceedings of the negotiation
specifically provided that remaining amount was to be deposited by 3:00 P.M, failing which
the earnest money would be forfeited- held, that respondent No. 2 had pleaded that offer of
petitioner was conditional which was not acceptable to the respondent No. 2, therefore,
there was no question of forfeiture of earnest money- earnest money could have been
forfeited only, if offer had been unconditionally accepted by respondent No.2- writ petition
allowed and respondent No. 2 directed to refund the earnest money along with interest @
12% per annum from the date of deposit.

Title: Green View Apartments vs. State of H.P. and others Page-1218

Constitution of India, 1950- Article 226- Respondent No. 2 placed an order with
respondent No. 3 for procurement of Mobile Soil Testing Lab (MSTL) — petitioner informed
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respondent No. 2 that it was manufacturing MSTL and could offer the same at comparatively
less price- however, order was issued in favour of the petitioner- held, that power of judicial
review will apply only in case the process adopted or decision making process is wrong in
order to prevent arbitrariness or favouritism- the award of contract by the State is
commercial transaction which must be determined on the basis of considerations that are
relevant to such commercial decisions- no person has a right to insist that State
Government must enter into a contract with him- respondent No. 3 is a 100% government
undertaking and the funds would be going from one pocket of the Government to another
pocket of the Government- the process alone is not a determinative factor- however, past
record of the tenders, the quality of goods or services assessing such quality on the basis of
past performance, its market reputation and so on, all play an important role in deciding to
whom the contract should be awarded- past experience of respondent No. 2 with the
petitioner was far from good- respondent No. 3 had supplied two mobile soil testing labs
which are working satisfactorily- hence, in these circumstances, the decision to award
contract to respondent No. 3 cannot be faulted- petition dismissed.

Title: ELICO Ltd.Vs. State of Himachal Pradesh and others (D.B.) Page-1328

Constitution of India, 1950- Article 226- Respondent No. 3 had refused to admit the minor
son of the petitioner in +1 class Non-Medical Stream, on account of his performance in the
matriculation examination- petitioner pleaded that his son was studying in School from K.G.
Class- therefore, he was entitled to be admitted in +1 class automatically - respondent No. 3
stated that as per norms laid down by it children should have scored 80% in science and
mathematics and 70% in commerce stream- held, that school may give the stream/course
that may appear to be most suitable to child on the basis of the prescribed cut-off marks-
hence, school had not committed any error in declining admission to minor son of the
petitioner.

Title: Nisha Kanwar Vs. State of Himachal Pradesh and others (D.B.) Page-567

Constitution of India, 1950- Article 226- Respondent No. 3 was appointed as Anganwari
Worker- her appointment was assailed before Deputy Commissioner who held that factum of
separation of the respondent No. 3 from the family of her father-in-law was not preceded by
any valid order of the Competent Authority- an appeal was preferred before Divisional
Commissioner which was dismissed- held, that Deputy Commissioner and Divisional
Commissioner had not taken into consideration the relevant material and had arrived at a
wrong decision regarding the separation of respondent No. 3 from her father-in-law-
consequently, order passed by them set aside and matter remanded to Deputy
Commissioner with a direction to take into consideration the relevant material.

Title: Roshani Devi Vs. State of Himachal Pradesh and others Page-903

Constitution of India, 1950- Article 226- Service of Anganwari Workers is a public utility
service which directly deals with public- services of Anganwari workers are connected with
the affairs of State or local authority which is directly under the control of the State
Government- remuneration is also paid to Anganwari workers from public exchequer-
Anganwari workers do not hold civil post and their service disputes fall within the definition
of service matters- hence, case is ordered to be transferred to Administrative Tribunal.

Title: Sapna Kumari wife of Sh.Sonu Kumar Vs. State of H.P. and others

Page-272
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Constitution of India, 1950- Article 226- The grievance of the writ petitioner was redressed
during the pendency of the LPA- however, an apprehension was expressed on behalf of the
writ petitioner that financial benefit may not be granted to the writ petitioner and liberty
may be reserved to seek appropriate remedy by resorting to appropriate proceedings- in view
of this LPA disposed of as settled, with liberty to seek appropriate remedy at appropriate
stage.

Title: Dr.(Ms.) Monica Sharma Vs. Dr.Y.S. Parmar University and others (D.B.)

Page-1326

Constitution of India, 1950- Article 226- Writ Court had allowed the writ petition but had

not granted the back wages for a period of three years- held, that arrears can be restricted

only for three years prior to filing of writ petition- petitioner had approached the Court for

redressal of his grievances in the year 1989, though, right had accrued to him in the year

1978 — therefore, arrears were rightly restricted for a period of three years by Writ Court.

Title: Suresh Chander Chauhan Vs. Himachal Pradesh State Electricity Board (D.B.)
Page-559

Constitution of India, 1950- Article 226- Writ Court had directed the respondents/
appellants to release the due and admissible wages to the writ petitioners- Deputy
Commissioner had admitted in his affidavit that writ petitioners were in position at the time
when the patwaris of patwar circle had joined- this shows that writ petitioners were in
position and respondents have rightly been directed to release the wages to the petitioners-
petition dismissed.

Title: State of H.P. and others Vs. Roshan Lal and others (D.B.) Page-239

Constitution of India, 1950- Article 226- Writ petition was filed by respondent no. 2 Zila
Solan Bhootpurav Sainik Parivahan Co-operative Society Ltd. stating that it was not getting
its due share of transportation work from the petitioner- respondent No. 2 also demanded
separate quota and sought quashing of order passed by petitioner on 21.4.2010 affixing the
quota of 30 trucks for the ex-servicemen of Shimla, Solan and Kullu- writ petition was
disposed of with a direction to apply to the District Magistrate for allotting work in
accordance with law- an order was passed by District Magistrate reducing the allotment of
the petitioner in so far as it only relates to the work of lifting of cement from Rauri Unit of
Ambuja Cement from existing 10% to 7%% and the reduced quota of 2%% quota was
allotted to respondent No. 2- petitioner filed the present writ petition challenging the order
passed by the District Magistrate- held, that power of judicial review is not directed against
the decision but is confined to the decision making process- petitioner is claiming a
monopoly in the distribution and allocation of work in favour of those trucks which were
initially attached by the petitioner with the respondent No. 3- petitioner is a statutory body
constituted for the welfare of ex-servicemen and it cannot be permitted to act arbitrarily or
in a discriminatory manner thereby discriminating between one ex-serviceman and the
other- District Magistrate had passed the order because ex-servicemen of district Solan were
not given their due share in the transportation work despite the fact that plant of
respondent No. 3 was situated in district Solan- order passed by the High Court was also
taken into consideration- petitioner did not state that it was not associated or given an
opportunity to put forth its case before passing of the order- respondent No. 2 has 145
members and petitioner has 227 trucks- therefore, reduction of quota of the petitioner and
allotment in favour of the respondent No. 2 is not illegal- writ petition dismissed.

Title: Himachal Pradesh Ex-Servicemen Corporation Vs. District Magistrate, Solan and
others Page-946
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Constitution of India, 1950- Article 226- Writ Petitioner appeared in civil service
examination and was allotted Bihar cadre in Indian Police Services- he filed a representation
for seeking transfer of his cadre- his representation was rejected on which he filed an
application before the Tribunal- Tribunal held that petitioner had no right to seek allotment
to any particular State- held that a person having been appointed to All India Service has no
right to claim allocation to State of his own choice or to home State- Tribunal had rightly
dismissed his original application- writ petition dismissed.

Title: Manu Maharaaj Vs. Union of India and another(D.B.) Page-206

Constitution of India, 1950- Article 226- Writ petitioner is a diploma holder in Computer
Science Engineering of the batch of the year 1997- respondent No. 2 is a diploma holder in
Electrical Engineering of the batch of the year 1990- he had also obtained degree in
Computer Science Engineering, in the year 1993- applications were invited for filling up six
posts of Junior Engineering in Computer Science- writ petitioner and respondent No. 2
applied for the post and respondent No. 2 was selected- held, that respondent No. 2 had
higher qualification and was rightly appointed- writ Court had rightly dismissed the writ.
Title: Kranti Katoch Vs. Himachal Pradesh State Electricity Board & another (D.B.)
Page-1004

Constitution of India, 1950- Article 226- Writ petitioner was appointed as Constable on
secondment basis- he was absorbed as clerk in H.P. Administrative Tribunal - when the
Tribunal was disbanded, he was put in surplus pool - he joined the office of Lokayukta and
was absorbed as clerk- Lokayukta notified Recruitment and Promotion Rules for the post of
Senior Assistant Class-III, providing that post of Senior Assistant was to be filled 100% by
promotion failing which on secondment basis- writ petitioner pleaded that he was eligible for
promotion under the Rules- condition provided that official would be placed at the bottom in
the respective cadre and seniority would be counted on the basis of his joining in the
department on secondment basis- it was contended that writ petitioner was estopped from
claiming seniority on the basis of this condition- Writ Court held that past service would be
counted while counting the qualifying services for promotion in the feeder cadre- held, that
mere acceptance of the condition by the petitioner will not estop him from claiming the
benefit of past service for fulfilling the eligibility criteria- further, proviso to the rules read
that minimum qualifying services of three years or that prescribed in the Rules which ever
less shall be considered- writ petitioner fulfilled this criterion- Writ Court rightly held
entitled for the relief- appeal dismissed.

Title: Shridhar Sharma Vs. Mukesh Thakur and others (D.B.) Page-228

Constitution of India, 1950- Article 226- Writ petitioner was engaged as a conductor- bus
was inspected by the Inspector, and it was found that four passengers were travelling
without tickets, although, fare was collected by the petitioner - un-punched tickets were also
recovered from the bag of the petitioner - inquiry was conducted against the petitioner for
misconduct- Inquiry Officer concluded that charge stood proved- Disciplinary Authority
imposed penalty of stoppage of two increment without cumulative effect- appeals preferred
against this order were rejected- Writ Petition was also dismissed- appeal was preferred
against the order passed by the writ Court- held, that Inquiry Officer had afforded sufficient
opportunities to the petitioner to lead evidence and defend himself — principles of natural
justice were complied with- Writ Court cannot re-appraise the evidence and cannot sit in
appeal over the decision passed by the Disciplinary Authority and Inquiry Officer- Appeal
dismissed.

Title: Nain Sukh Vs. HRTC & others (D.B.) Page-532
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Constitution of India, 1950- Article 226- Writ petitioners were working as Junior
Engineers in HP PWD- they had completed more than five years of service and had passed
departmental examination- they alone were entitled to be considered for promotion to the
higher post of Assistant Engineers- writ Court held that any person who had been conferred
with gazetted status was required to pass the departmental examination enabling him to
seek promotion to the higher post and allowed the writ petition- appellants contended that
mere conferment of gazetted status would not attract the applicability of H.P. Departmental
Examination Rules, unless Service Rules were modified- held, that the executive
instructions can fill up the gaps not covered by the Rules, but they cannot be in derogation
of statutory rules- however, State cannot amend or supersede the statutory rules or add
something therein by the administrative instructions- there was no provision for passing
departmental examination in the statutory rules- Department Examination Rules have been
framed for conducting the departmental examination and do not substitute/supplement the
Service Rules- mere fact that post is declared as gazetted will not attract the provision of
H.P. Departmental Examination Rules- appeal allowed and the writ petition ordered to be
dismissed.

Title: State of H.P. Vs. Sanjay Gupta (D.B.) Page-128

Constitution of India, 1950- Article 226- Writ petitions filed by the petitioners were
allowed and the respondents were directed to pay the pay scale as per annexure appended
with the writ petitions- a letter was issued by the State, whereby higher pay scale was
granted to some senior-most Assistant Librarians- remaining Assistant Librarians
challenged the action of the State on the ground of discrimination pleading that petitioners
and senior-most Assistant Librarians who were given higher pay scale formed one class and
they were discharging same and similar duties- writ petitions were transferred to the
Administrative Tribunal who allowed the same and issued a direction to revise the pay scale
of petitioners and the similarly placed Assistant Librarians working in the Education
Department- this decision was never challenged but was also not implemented in its letter
and spirit- Department issued a letter granting the higher pay scale only to Senior Assistant
Librarians- Assistant Librarian filed an application which was transferred to High Court and
was allowed- State filed LPA which was dismissed- subsequently, U.G.C. Scale was granted
to only 20 senior Assistant Librarians- a writ petition was filed and a direction was issued to
extend the benefit to all- held, that once it was held by the Tribunal, writ Court and the
Appellate Court that all the Assistant Librarians constituted one homogenous class, which
was upheld by Apex Court, it is not permissible for the State to question the foundation of
the reasoning in subsequent writ petition as well- petition dismissed.

Title: State of H.P. and another Vs. V.D. Saraswati and others (D.B.) Page-1186

Constitution of India, 1950- Article 227- CMP was filed before the Court in the month of
June, 2015 which has not been disposed of- hence, direction issued to dispose of the same
on or before 4.1.2016 in accordance with law.

Title: Thakur Singh S/o Sh. Keshwanand & others Vs. Prem Sharma S/o Sh. Deep Ram&
others Page-718

Constitution of India, 1950- Article 227- Code of Criminal Procedure, 1973- Section
482- Judicial Magistrate returned the complaint under section 138 of N.I Act on the ground
of lack of jurisdiction in view of the Judgment reported in J.T-2014 (9) SC 81 titled
Dashrath Roop Singh Rathore vs. State of Maharashtra- held that, After the decision of
the Hon’ble Supreme Court of India, President of India promulgated Ordinance dated June
15th, 2015 relating to The Negotiable Instruments Act 1881 and a subsequent promulgation
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issued by President of India dated 22.9.2015- the very court which has returned the

complaint on the ground of jurisdiction was clothed with the power to try the same- the

order of the Judicial Magistrate set aside.

Title: Amar Chand s/o late Shri Durga Singh & others Vs. Bhagat Ram s/o Shri Moti Ram
Page-397

Constitution of India, 1950- Article 227- Code of Criminal Procedure, 1973- Section
482- Judicial Magistrate returned the complaint under section 138 of N.I Act on the ground
of lack of jurisdiction in view of the Judgment reported in J.T-2014 (9) SC 81 titled
Dashrath Roop Singh Rathore vs. State of Maharashtra- held that, After the decision of
the Hon’ble Supreme Court of India, President of India promulgated Ordinance dated June
15th, 2015 relating to The Negotiable Instruments Act 1881 and a subsequent promulgation
issued by President of India dated 22.9.2015- the very court which has returned the
complaint on the ground of jurisdiction was clothed with the power to try the same- the
order of the Judicial Magistrate set aside.

Title: Amar Chand s/o late Shri Durga Singh & others Vs. Bhagat Ram s/o Shri Moti Ram

Page-399

Constitution of India, 1950- Articles 226 and 227- In a reference, Industrial Tribunal-
cum-Labour Court finding that juniors of the workmen/respondents were retained while
dispensing with their services in violation of Section 25(G) of the Industrial Disputes Act,
partly allowed the reference- feeling aggrieved the State approached the high Court- held
that, under Articles 226 and 227 of the Constitution of India findings of the facts recorded
by the Tribunal on appreciation of evidence cannot be substituted, unless the Labour Court
has made a patent mistake in admitting evidence illegally or has made grave errors in law-
in this case, Tribunal has properly appreciated the evidence, hence, no interference is
required- writ petition dismissed.

Title: The State of Himachal Pradesh and another Vs. Santosh Kumar and another (D.B.)

Page-1302

Constitution of India, 1950- Articles 243(0) and 226- Petitioners have called in question
the constitution, re-constitution, de-limitation, reservation of the respective Panchayat
areas, merger of Panchayats with Municipal areas and vice versa, change of headquarters of
Gram Panchayats, amalgamation and alteration of respective Panchayat areas on the
ground that such action has been taken by the respondents in violation of the Himachal
Pradesh Panchayati Raj Act, 1994, Himachal Pradesh Panchayati Raj (Election) Rules, 1994,
and Himachal Pradesh Municipal Act, 1968- a preliminary objection was raised by the
respondent regarding the maintainability of the petition- bar laid down in Article 243(O) is
very wide and pervasive- any challenge to the election or any election dispute can be
adjudicated in the first instance only by an authority constituted by or under any law made
by the State Legislature and not otherwise- the High Court cannot entertain a writ petition
directly under Article 226- power of judicial review is postponed in the matters involving
challenge to delimitation of constituencies, allotment of seats or election to Panchayats until
after completion of the process of election — the word ‘election’ in Article 243(O) embraces
and includes all the aspects from the date of the notification by the Competent Authority-
Article debars all Courts from entertaining any challenge to delimitation of constituencies or
allotment of seat- the challenge to the delimitation may be entertained in exceptional cases
where no objections were invited and no hearing was given before issuing the notification for
holding election- the bar would operate immediately after the publication of notification of
delimitation and will continue till the adjudication of election dispute by an Adjudicatory
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Forum created by or under any law made by the statute- however, there is no bar to
challenge the constitutionality of statutory provision.
Title: Bal Krishan and others Vs. State of H.P. and others (D.B.) Page-914

Contempt of Courts Act, 1971- Section 2- Court had issued direction to the third
respondent to take steps to dispose of the property and settle the dues to the retired and
serving employees- a CMP was filed which was allowed and interest @ 10% p.a. was granted
to the petitioner filing the CMP - no such direction was granted in favour of other
petitioners- held, that Executing Court cannot pass any direction which is not contained in
the judgment- interest @ 7% p.a. originally granted in the judgment has already been paid-
respondent has complied with the direction issued by the Court.

Title: Sushil Sharma Vs. J.S. Rana (D.B.) Page-1175

Contempt of Courts Act, 1971- Sections 10 and 12- Parties settled their dispute before the
mediator and moved a joint application for passing a decree- consent decree was passed
after recording the statements of parties- respondent did not comply with the consent decree
on which a contempt petition was filed before the Court- respondents contended that the
decree was executable and the contempt petition was not maintainable- held, that a
compromise decree is a decree passed on the basis of consent which is approved by the
Court- parties giving an undertaking to the Court render themselves liable for violation of
the undertaking- respondents had compromised the matter and had not adhered to the
undertaking- they had deceived the Court which amounts to contempt of Court- hence, the
plea of the respondents that contempt petition is not maintainable cannot be accepted-
respondents directed to comply with the undertaking given by them.

Title: M/S Indo Farm Tractors and Motors Ltd. Vs. R.K.Saini and another (D.B.)
Page- 790

Contempt of Courts Act, 1971- Section 12- Court had issued direction to Chief Secretary
to ensure that no vehicle attached to the Hon’ble Judge is unnecessarily stopped or
challaned - no vehicle except the vehicle of His Excellency Governor of Himachal Pradesh,
Hon’ble Chief Minister and Hon’ble Chief Justice and public utility vehicles shall ply
between Shimla Club to Lift and between Railway Board Building to C.T.O.- permits/passes
issued to ply the vehicles between Shimla Club to Lift and between Railway Board Building
to C.T.O shall remain suspended- neither Additional District Magistrate nor Public Relation
Officer, Shimla shall issue any permit to ply the vehicles either on sealed road or restricted
road- a news item appeared in which it was misquoted that the Judges/Chief Minister and
Governor were entitled to use the sealed roads- again a news item was published misquoting
that judges were permitted to use the sealed road- a show cause notice issued to the local
correspondent, who appeared and filed an affidavit extending unconditional and unqualified
apology- held, that press must take necessary precautions especially while reporting the
court proceedings- oral observations made by the Advocate and Hon’ble Judges may not be
carried in the news papers- inaccurate and incorrect news item is bound to prejudice the
parties- the proceedings in the Court must be reported by the correspondents with legal
background to avoid misquoting of court proceedings- judiciary cannot be immune from
criticism, but when the criticism is based on obvious distortion or gross mis-statement and
is made in a manner designed to lower respect for the judiciary and destroy public
confidence, it cannot be ignored- judiciary can protect itself by invoking the power to punish
for its contempt to secure public confidence and respect in the judicial process- Media
should ensure that there should not be any trial by Media and the individual should be free
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to defend itself- Court will not use its power of contempt to silence any criticism of judicial
institution- judiciary must be magnanimous in accepting an apology when filed through an
affidavit duly sworn- role of the court is to maintain the majesty of law and to permit
reasonable criticism- un-conditional apology accepted with the warning that the respondent
should be more careful and responsible by providing fair, accurate and impartial
information- suggestions given to the State to prepare welfare scheme to improve the service
conditions of the journalists and to create a corpus to pay pensionary benefits to those
journalists, who had spent at least 30 years in journalism.

Title: Court on its own motion Vs. Kuldeep Chauhan (D.B.) Page-611

‘H’

H.P. Panchayati Raj Act, 1994- Section 12- Order was passed by Panchayat on 23.7.2011-
appeal was filed on 3.10.2011 - appeal can be filed within 30 days according to Act -
application for condonation of delay was not disposed of — however, appeal was decided and
the case was remanded to Panchayat- held, that appeal could not have been disposed of
without disposing of the application for condonation of delay, - order passed by SDO set
aside and the matter remanded to SDO with the direction to decide the application for
condonation of delay and thereafter to dispose of the appeal in accordance with law.

Title: Desh Raj, S/o Sh. Om Parkash Vs. Rattan Chand S/o Ghapu Ram& others
Page-645

H.P. Urban Rent Control Act, 1987- Section 14- Landlady filed an eviction petition against
the tenants on the ground that tenants had not paid or tendered the rent due from
revisionists w.e.f. 1.12.1980- demised premises is required bonafide by landlady for the
purpose of rebuilding which could not be carried out without eviction of the tenants-
petition was allowed by the Rent Controller partly- an appeal was preferred which was
dismissed by the Appellate Court- held, that landlady had a legal right to increase the
economic value of the demised premises — the demised premises is required bonafide by
landlady for the purpose of rebuilding or making substantial addition or alteration to
increase economic utility of demised premises — she had got the construction plan approved
by the Competent Authority- however, approval of construction plan is not sine qua non for
passing eviction order on ground of bonafide requirement for reconstruction- orders passed
by Rent Controller and the Appellate Authority affirmed- revision dismissed.

Title: Pardeep Kumar Ohari son of Smt. Ram Dulari & another Vs. Purna Devi wife of Kishori
Lal & others Page-1354

H.P. Urban Rent Control Act, 1987- Section 14- Petitioner filed a petition for eviction of
the tenant on the ground of arrears of rent, which was allowed by the Rent Controller-
separate appeals were preferred against this order and the Appellate Court partly set aside
the order passed by the trial Court- held that receipts produced by the petitioner showing
that agreed rent was Rs.1,200/- per month were not reliable — no agreement was executed to
show that rent was agreed to be Rs.1,200/- per month- it was mentioned in the notice that
rent was Rs. 1,000/- per month-hence, findings recorded by Appellate Court that rent of
premises was Rs.1,000/- per month cannot be faulted- landlord had become owner in the
month of March, 1995- therefore, landlord would be entitled to statutory increase after the
lapse of five years from March, 1995- appeal partly allowed.

Title: Harjinder Singh and others Vs. Maan Singh Page-299
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H.P. Urban Rent Control Act, 1987- Section 24- Rent Controller passed a decree for
eviction which was affirmed by the Appellate Authority- tenant prayed for the stay of eviction
order and the landlord prayed for awarding use and occupation charges- held, that the order
of eviction can be stayed subject to the payment of the use and occupation charges by the
tenant from the date of passing of order of eviction- area of the similar premises was 500 sq.
feet and the amount was payable @ Rs.40250/- equivalent to Rs. 80.50 per sq. feet- area of
the premises occupied by tenant is 5600 square feet- thus, amount of Rs.1,35,240/- would
be reasonable qua the premises in occupation of the tenant- eviction stayed subject to the
deposit of use and occupation charges by 15 days of every month.

Title: Renu Baljee & Ors. Vs. Shiv Charan and others Page-735

Hindu Marriage Act, 1955- Section 13- Appellant sought dissolution of marriage on the
grounds of cruelty and desertion alleging that respondent had been compelling him to hand
over his entire salary to her and to live separately from his parents- he further alleged that
respondent used to shut herself in a room to deny access to the appellant- respondent had
also lodged false FIR under Section 498-A of IPC in which appellant was acquitted by the
Court- respondent denied the allegations of the appellant and alleged that appellant and his
family members use to harass her for bringing insufficient dowry- appellant left her in her
parental house in June, 2003 and did not come when she gave birth to still birth twins and
even at their burial- trial Court dismissed the petition holding that the appellant had
deserted the respondent- in appeal held, that allegations levelled by appellant against the
respondent are sketchy and vague- Appellant had not even joined the respondent when
twins were being buried despite information- mere request by the respondent to live
separately from the parents of appellant will not amount to cruelty- further held, that
appellant had not examined any of his family members or the neighbours to substantiate
the allegations of cruelty levelled by him against the respondent- petition was rightly
dismissed by the trial Court- appeal dismissed.

Title: Kapil Sharma Vs. Babita Sharma Page-727

‘I’

Income Tax Act, 1961- Section 153(2)- Wealth Tax Act, 1951- Section 17-A- Assessment
order was passed on 16.3.1990- - it was contended by the assessee that proceedings were
barred by limitation- contention was rejected on the ground that conflicting claims of legal
representatives were pending adjudication and, therefore, there was no bar of limitation-
held, that the time limit is not applicable where assessment, re-assessment or completion is
to be made in consequence of, or to give effect to any finding or direction contained in the
order- initially, assessment was made on the legal heirs of the assessee- further,
assessment was made to give effect to the judgment of the High Court that properties owned
by the assessee were self acquired property and were not held by him as a member of Hindu
Undivided Family- issue regarding the status of legal representatives is pending before the
Court and, therefore, assessment could not have been completed- there is no infirmity in the
order passed by the Income Tax Appellate Tribunal holding the proceedings to be within
limitation.

Title: Tikka Brijendra Singh Vs. Commissioner of Income Tax, Shimla (D.B.)

Page-141

Income Tax Act, 1961- Sections 80 HHC and 143(3)- Assessee received waiver of interest
as a result of one time settlement- this amount was shown in the income tax return as
income- assessee also claimed deduction of this amount- Assessing Officer held that 90% of
the income had to be reduced from the profit- assessee filed an appeal against the
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assessment which was dismissed and the assessment was confirmed — further appeal filed
by the assessee was allowed by ITAT- held, that any independent income which is not
derived from the export activity but is otherwise assessed as business income, 90% of such
receipts have to be reduced from the profit of the business - liability incurred by assessee in
respect of interest had earlier been allowed as deduction- benefit would only be available on
the net interest which had been included in the profit of the business of the assessee- it is
clarified that while computing interest, Assessing Officer will take into account the net
interest i.e. the gross interest as reduced by expenditure- appeal dismissed.

Title: Commissioner of Income Tax Vs. M /s Purewal and Associates Ltd.

Page-445

Indian Forest Act, 1927- Sections 41 and 42- Accused was intercepted while transporting
105 logs of Khair Tree in a truck without permit — accused was acquitted by the trial Court-
in appeal against acquittal, held that since police team was holding nakka, when the truck
was allegedly intercepted, independent witnesses should have been associated at the time of
search and seizure- further held, that logs produced in the Court did not find any
identification marks therefore, identity of case property was not established- official
witnesses have not remained consistent — trial Court has rightly acquitted the accused-
appeal dismissed.

Title: State of Himachal Pradesh Vs. Bagga Ram and others Page-857

Indian Penal Code, 1860- Section 279, 337, 338, 304-AA- Motor Vehicles Act, 1988-
Section 185- Accused was driving maxi cab under the influence of liquor and could not
negotiate the curve due to which vehicle rolled down into gorge - some passengers died in
the accident- PW-1 stated that accused might have consumed liquor- PW-4 stated that
accused was under the influence of liquor — no passenger had asked the accused to stop the
vehicle — no passenger had lodged any protest- Medical Officer stated that accused was
smelling of alcohol and quantity of alcohol found in the blood was 279.72 mg%- doctor had
not stated that he had sealed the blood sample - malkhana register was not produced to
establish the deposit of blood sample in the safe custody- it was not established as to who
had received the sample in the police station- link evidence is, therefore, missing- held, that
in these circumstances, prosecution case was not proved- accused acquitted.

Title: Jagdev Singh Vs. State of Himachal Pradesh Page-191

Indian Penal Code, 1860- Section 302- A loud noise came out from the Dhara, where the
Nepali families were residing- complainant went to the Dhara and found that accused ‘N’
and deceased were quarreling with each other- complainant and ‘S’ intervened but the
accused and the deceased continued to quarrel- injuries were caused to the deceased who
fell down and died on the spot- accused took a defence that deceased was drunk — deceased
gave kick blows and opened the door- deceased caught the wife of the accused and started
abusing the accused on which quarrel took place- complainant and ‘S’ admitted that
incident had taken place inside the Dhara of the accused- accused had reasonable
apprehension that the deceased was likely to hit him in order to abduct his wife- his case is
covered under Section 100 of Indian Penal code- accused acquitted.

Title: Prem Tamang Vs. State of Himachal Pradesh (D.B.) Page-212

Indian Penal Code, 1860- Section 302- Accused along with his family members was living
in the ground floor of the house of one V’ and used to work in his orchard - accused was in
the habit of beating his wife under the influence of liquor- accused also suspected her
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character- on the date of occurrence V’ heard the cries of children of accused - when he
came down, he found deceased, wife of accused, lying in the veranda with the injuries-
accused was carrying a darat and he tried to give another blow on the neck of the deceased-
accused was over-powered and was handed over to police- trial court convicted the accused
— in appeal held, that witnesses V’ and others; who had gathered on the spot, on being
informed by V'’ had noticed that deceased was given cut injury on her neck- they had
categorically stated about the facts- defence of the accused that deceased had died as she
fell on the blade of the wood cutter machine installed nearby was rightly discarded by trial
Court as there was no blood on the wood cutter machine- defence of the accused that he
requested V'’ and others to take his wife for medical assistance was also not proved on
record- guilt of the accused was duly established- appeal dismissed.

Title: Tek Bahadur Vs. State of Himachal Pradesh (D.B.) Page-412

Indian Penal Code, 1860- Section 302 and 307- Complainant party had a dispute over the
land with the accused- complainant party went to bazaar and found accused digging the
disputed land- accused was requested not to dig the same- accused went inside the kitchen,
brought kerosene oil in a frying pan and threw the same upon the members of the
complainant party- she also threw burning paper on the complainant party- complainant
party suffered burn injuries- injured were taken to Hospital- ‘S’ succumbed to burn injuries-
PW-1 admitted in her cross-examination that when accused threw kerosene oil on the
complainant party they had not run away- the first reaction of the complainant party would
have been to save themselves by running away from the spot- PW-3 did not narrate the
incident to President of Gram Panchayat- he had also a dispute over the land with the
accused- accused had also sustained 2% burn injury which was not explained- PW-3
admitted that complainant party had gone to the house of the accused to take possession of
the land and kitchen from the accused- accused had a knowledge that throwing of kerosene
followed by throwing of burning paper may cause death- appeal partly allowed- accused
convicted for the commission of offence punishable under Section 304 Part-II of IPC
instead of Section 302 of IPC- conviction and sentence under Section 307 of IPC upheld.

Title: Raksha Devi Vs. State of Himachal Pradesh (D.B.) Page-25

Indian Penal Code, 1860- Section 302- Deceased and accused were engaged as labourers-
deceased was found dead- complainant suspected that deceased was murdered by the
accused as accused had been picking up quarrels with the deceased- accused was arrested
and he got recovered a shovel- PW-15 was declared hostile- the version of the prosecution
that accused was intoxicated was corroborated by medical evidence- no motive was
attributed to the accused — PW-14 subsequently stated that no quarrels had taken place in
his presence which falsifies the version of the prosecution that accused used to have
quarrels with the deceased- held, that in these circumstances, prosecution version is not
proved- accused acquitted.

Title: Sunil Kumar Vs. State of Himachal Pradesh (D.B.) Page-1162

Indian Penal Code, 1860- Section 302- Indian Arms Act- Section 27- The accused armed
with a gun started abusing the deceased who was nearby- the deceased requested the
accused not to do so-Accused threatened the deceased and then fired at the deceased who
collapsed at the spot - incident was witnessed by PW1 and PW2 - they informed the family
members of the deceased-the accused was convicted and sentenced by the trial court-in
appeal held that, both the eye witnesses had categorically supported the prosecution case -
gun is proved to be in working order - barrel of firearm bore the evidence of recent firing-
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there is no reason to interfere with the well reasoned judgment by the trial court- appeal
dismissed.

Title: Harbhajan Singh Vs. State of H.P. (D.B.) Page-505

Indian Penal Code, 1860- Section 302 read with Section 34- Accused came to Kirtan and
threatened to stop it- he returned after five minutes and had altercation with the deceased-
co-accused came with the knife and stabbed the deceased on the chest due to which
deceased fell down- accused were convicted by the trial Court- one of the accused was
acquitted by the High Court- a specific finding was recorded in the criminal appeal that
testimonies of eye witnesses were not satisfactory- there were contradictions in the
testimonies of eye witnesses- their testimonies are incredible and unnatural- no person
intervened in the scuffle which makes the prosecution version highly doubtful- none of the
witnesses deposed that accused was holding a knife , therefore, prosecution version was not
proved beyond reasonable doubt- accused acquitted.

Title: Man Singh Vs. State of H.P. (D.B.) Page-1129

Indian Penal Code, 1860- Section 302, 120-B and 201- The deceased had gone to his duty
but had not returned- a missing report was lodged with the police- deceased had told his
son that he would not return and would be going with accused R’- accused ‘R’ had illicit
relation with the wife of the deceased- accused ‘R’ had got a bottle of liquor- deceased was
made to consume alcohol and was subsequently pushed into the lake after tying stone to his
feet with nylon rope- prosecution version regarding the illicit relation between the wife of the
deceased and the accused ‘R’ was not proved satisfactorily- dead body could not be
recovered- PW-5 who deposed about the accused and the deceased having been seen
together admitted that his eye sight was slightly feeble, it was dark and he had seen the
deceased from a distance of 20-25 meters- held that a person cannot recognize someone in
the moon light beyond the distance of 17 yards- therefore, his testimony that he had seen
the deceased and the accused together is not acceptable- extra judicial confession stated to
have been made by the accused was not reliable- PW-17 stated that deceased had visited his
shop and was drunk at that time- the disclosure statement was not proved satisfactorily-
there was delay in recording the FIR which was not satisfactorily explained- call detail
record was not proved in accordance with the Section 65(b) of Indian Evidence Act- the
motive was not proved- chain of circumstances was not complete- in these circumstances,
prosecution had failed to prove his case against the accused beyond reasonable doubt-
accused acquitted.

Title: Rajiv Sharma & another Vs. State of Himachal Pradesh (D.B.) Page-876

Indian Penal Code, 1860- Section 302, 325 and 34- Husband of the complainant, deceased
and his brother were sitting in their house - the accused came and started abusing them in
a state of intoxication — husband of the complainant and PW-2 had also consumed alcohol -
when husband of the complainant asked the accused not to abuse them, accused started
beating him - co-accused also came at the spot and started beating the husband of the
complainant- accused took a wooden plank and hit the head of the deceased — the co-
accused gave beating with a stick- when PW-2 tried to intervene, he was also beaten-
complainant called PW-3 who saved the complainant and her family members from the
accused- deceased died in the incident- complainant turned hostile - PW-2 also did not
support prosecution version- there were contradictions in the testimony of complainant
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regarding the time of the incident and the manner in which the incident had taken place-
held, that in these circumstances, prosecution case is not proved beyond reasonable doubt
and the accused was rightly acquitted.

Title: State of H.P. Vs. Mahipal & anr. (D.B.) Page-1144

Indian Penal Code, 1860- Section 302, 341 and 427- Deceased left towards village Kotighat
in his car- accused was seen going towards Derthu temple armed with stick- L’ saw the car
parked on the roadside with broken windscreen and windowpane- one person was found
lying downside the road- road was obstructed by putting stones- police was informed and
FIR was registered- prosecution stated that deceased had illicit relation with the wife of the
accused- there was land dispute between the parties- however, wife of the deceased had not
stated anything in the FIR regarding the suspicion of illicit relation- she narrated this fact
for the first time while making statement under Section 161 Cr.P.C- prosecution witnesses
admitted that fencing had been removed 6 months prior to the incident which shows that it
could not have been motive to kill the deceased- statement of PW-9 was not recorded
immediately after the incident- Medical Officer found that deceased had died as a result of
brain injury due to blunt trauma- alcohol concentration in the blood of deceased was found
to be 301.30 mg% which shows that deceased was drunk at the time of incident- held, that
in view of large concentration of alcohol, the possibility of receiving the injuries by way of fall
or the vehicle having been involved in the accident cannot be ruled out- chain of
circumstances is not complete- accused acquitted.

Title: Mahender Singh Vs. State of Himachal Pradesh (D.B.) Page-309

Indian Penal Code, 1860- Section 306 and 498-A- Accused subjected his wife to cruelty in
her matrimonial home as a result of which she committed suicide- held, that commission of
offence punishable under Section 498-A of IPC can be inferred from the conduct, the gravity
and seriousness of the acts of cruelty attributed to the accused- it is also to be established
that such acts were sufficient to drive the deceased to commit suicide- further it is to be
established that victim was being subjected to cruelty continuously and in close proximity of
time of the occurrence- normal wear and tear of the married life and petty quarrels will not
constitute cruelty- it was asserted that accused started maltreating the deceased after 2-3
months without any rhyme and reason which shows that torture and harassment, if any, of
the deceased were on account of normal wear and tear of the marriage- matter was never
reported to police or pardhan- there was no allegation of demand of dowry- deceased had
suffered burn injuries to the extent of 90% and her mental faculty were impaired- hence,
statement made by her is not acceptable- slapping or beating in the marriage would not
amount to continuous harassment and such act would not lead a person to commit
suicide- in these circumstances, prosecution version was not proved- accused acquitted.

Title: State of H.P. Vs. Desh Raj (D.B.) Page-406

Indian Penal Code, 1860- Section 307 and 506- Accused and the prosecutrix attended a
ceremony in the house of J- accused sent the cousin of prosecutrix with the direction to
bring ‘S’ and asked the prosecutrix to wait till their arrival- he took her away to forest and
raped her- he also threatened to kill the prosecutrix in case of disclosure of incident to any
person- prosecutrix deposed about the incident in the Court- Medical Officer found injuries
on her person and opined that sexual intercourse was committed within 72 hours-
testimony of the prosecutrix was also corroborated by the report of FSL and other
prosecution witnesses- merely because DNA test was not conduced is not sufficient to doubt
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the testimony of the prosecutrix- held, that in these circumstances, prosecution case was
duly proved- accused was rightly convicted.

Title: Ravinder alias Raju son of Shri Amar Singh Vs. State of Himachal Pradesh
Page-164

Indian Penal Code, 1860- Section 320, 376 read with Sec.511- Accused attempted to
commit rape upon the prosecutrix and thereafter murdered her- he was convicted by the
trial Court for the commission of offences punishable under Sections 302, 376 read with
Section 511 of IPC- PW-1 had categorically stated that prosecutrix was lying dead and her
body was half naked- he had identified the accused- PW-2 stated that accused had dragged
the prosecutrix and thereafter had run away- she had also seen the prosecutrix half naked-
merely because, they are relatives of the deceased is no reason to disbelieve their
testimonies- accused had made a disclosure statement leading to the recovery of blood
stained stone- 18 ante mortem injuries were found on the person of the deceased- minor
contradictions in the testimonies of the witnesses when they were deposing after a gap of
considerable time is not sufficient to discard their testimonies- testimonies of the
prosecution witnesses are duly corroborated by the documentary evidence- DNA profile of
pant and T-shirt of accused and stone matched completely with DNA profile obtained from
the blood sample of the deceased, which also corroborates the prosecution version- chemical
analyst report showed that struggle marks were observed upon the shirt of the deceased and
drag marks were observed upon the salwar of the deceased- held, that in these
circumstances, prosecution case was duly proved beyond reasonable doubt- accused was
rightly convicted.

Title: Shah Jahan Ali son of Mohammad Sanaula Vs. State of H.P. (D.B.)
Page-843

Indian Penal Code, 1860- Section 323, 115, 324 and 307- Complainant and his brother
were stabbed by the accused with a knife- accused were acquitted by the trial Court-
complainant died subsequently and did not appear in the witness box- eye witness resiled
from his previous statement- he admitted that his shop is located at the place from where
the place of incident was not visible- hence, his testimony is not reliable- shopkeepers were
not cited as witnesses- recovery was also not established- held, that in these circumstances,
prosecution case was not proved and the accused was rightly acquitted by the trial Court.

Title: State of Himachal Pradesh Vs. Vinod Kumar and another (D.B.) Page-990

Indian Penal Code, 1860- Section 363, 366 and 376- Minor prosecutrix was kidnapped by
the accused and was raped first in orchard, then in a hotel near bus stand and thereafter in
the house of the accused- birth certificate and school leaving certificate show that
prosecutrix was minor on the date of incident- the consent of minor is immaterial in case of
rape- prosecution version was duly supported by the minor prosecutrix and was
corroborated by the recovery- testimony of prosecutrix is satisfactory - minor contradictions
can arise due to lapse of time and cannot be used for discarding the prosecution version —
held, that trial Court had rightly convicted the accused- appeal dismissed.

Title: Sanjeev Kumar son of Shri Hardayal Vs.State of H.P. (D.B.) Page-1238

Indian Penal Code, 1860- Section 363, 366, 506, 376, 201 read with Section 34-
Prosecutrix was asked by PW-2 to check his brother who was sleeping in a room- she did
not return — search was conducted but she could not be found- she was subsequently
recovered on a road at Narkanda- it was found during investigation that accused had
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kidnapped the prosecutrix in a car and had raped her- accused was convicted by the trial
Court- prosecutrix deposed that she was called by the accused and was asked to sit inside
the car- she was taken to Rampur by the accused- she admitted in her cross examination
that she had not disclosed the incident to J’ in whose house she had stayed- she had also
not stated this fact in the police Station- held that the conviction can be recorded on the sole
testimony of prosecutrix but where the testimony is not satisfactory, the same cannot be
relied upon to record the conviction — in these circumstances, prosecution case is not proved
beyond the reasonable doubt- accused acquitted.

Title: Sanjay Kumar Vs. State of Himachal Pradesh Page-1227

Indian Penal Code, 1860- Section 376 read with Sec. 34- Prosecutrix carrying a bamboo
stick, shivering and wet due to rain came to the house of the complainant-complainant
noticed prosecutrix wearing salwar inside out and on making enquiries, it was learnt that
two unknown persons after entering in the house of the prosecutrix had raped her and had
caused injuries on various parts of her body- a purse carrying photographs of the accused
and other material was found in the room of the prosecutrix under the bed during search
made by the son of the prosecutrix- Appellant along with co-accused was held guilty of the
commission of offence by the trial court- prosecutrix could not depose about the occurrence
before the court on account of her death- PW1 & PWS8 deposed that prosecutrix had not
disclosed the name of the accused to them-statement u/s 164 Cr.P.C proved on the record
by the Magistrate is not a substantive piece of evidence - there were contradictions
regarding the place of recovery of the purse from the house of the prosecutrix- evidence of
FSL is also not conclusive to connect the accused with the guilt-Trial court had not
appreciated the evidence in the proper manner- appeal allowed.

Title: Vikas alias Viku Vs. State of Himachal Pradesh (D.B.) Page-605

Indian Penal Code, 1860- Section 376 read with Section 511- Prosecutrix aged about 8
years, complained of pain in her private part to her mother- in the meanwhile another girl,
aged about 10 years, came to the mother of the prosecutrix and disclosed that on
02.10.2008 when they were returning from the school, the accused had lifted prosecutrix,
taken her to cowshed and prosecutrix had later on told her that accused had attempted to
rape her - accused on trial was acquitted by the court- in appeal against acquittal, held that
there was contradiction in the date of incident as the prosecutrix had stated the date of
incident as 02/10/2007 whereas in investigation the date is shown as 29/09/2007-The
prosecutrix had also admitted in her cross-examination that she had made the statement in
the Court at the behest of her mother-prosecution has thus failed to prove the allegations-
appeal dismissed.

Title: State of H.P. Vs. Sunil Kumar (D.B.) Page-491

Indian Penal Code, 1860- Section 376(2)(f)- Protection of Children from Sexual Offences
Act, 2012- Section 5- Accused, God brother of uncle of the prosecutrix, asked the
prosecutrix and another girl aged 9 years to accompany him to forest for collection of
Guchchi- accused showed obscene clippings on the mobile to both the girls in the jungle
and thereafter directed them to remove their pajama- PW-9 ran away, whereas, PW-11
(prosecutrix) was caught by the accused — the accused tried to insert his private part into
private part of prosecutrix by making her to lie on the ground- accused also put finger into
her private part and threatened both the girls not to disclose the incident to any one- one
day when both the girls were playing in the courtyard they started quarreling and PW-9
threatened to disclose the incident to the mother of the prosecutrix- upon this prosecutrix
started crying and disclosed the incident to her mother- on inquiry FIR was lodged and
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accused was arrested — accused was convicted by the trial court- in appeal held, that
prosecutrix and PW-9 had withstood the lengthy cross-examination and their testimonies
remained un-shattered- further held, that mere fact that hymen of the prosecutrix remained
un-ruptured is not enough to disbelieve the witnesses in view of explanation furnished by
Medical Officer- delay in FIR has been satisfactorily explained- hence, the findings of the
trial Court are based upon proper appreciation of evidence- appeal dismissed.

Title: Jai Singh Vs. State of H.P. (D.B.) Page-372

Indian Penal Code, 1860- Section 435 and 436- PW-1 had left to Village ‘S~ his wife
informed him telephonically that fire had broken out in the house - he noticed that his
house was burnt- civil litigation was pending with the accused- a case was filed against the
accused- trial Court acquitted the accused- PW-1 and PW-2 admitted that FIR was lodged
against them- PW-1 to PW-4 had not seen the accused putting the house on fire- PW-5, an
eye witness had not deposed before the police that he had seen accused putting the house
on fire- hence, his testimony cannot be accepted- held, that in these circumstances, trial
Court had rightly acquitted the accused.

Title: State of H.P Vs. Raj Kumar (D.B.) Page-1159

Indian Penal Code, 1860- Section 451, 323, 506 and 336- Complainant was working in his
kitchen garden- accused came there under the influence of liquor and gave fist blows to the
complainant- PW-7 deposed in the Court that accused was holding a rifle in his hand- he
had made material improvements in his testimony- there was contradiction regarding the
number of stones recovered from the spot- it was admitted by the complainant that he had
long standing dispute with the accused- held, that in these circumstances, prosecution had
failed to prove its case and accused was rightly acquitted.

Title: State of Himachal Pradesh Vs. Rajinder Kumar Page-35

Indian Succession Act, 1925- Section 63- ‘T’ was owner of the suit property- she executed
a Will in favour of defendants- plaintiffs assailed the Will pleading that ‘I’ was not in a
sound disposing state of mind- Will was outcome of fraud, misrepresentation and deceit- -
Will was got prepared by the husband of the defendant who had prevailed upon ‘T’ by
exercising undue influence and allurement — suit was dismissed by the trial Court- an
appeal was preferred which was also dismissed- held, that there was litigation between the
husband of plaintiff No. 1 and the deceased — the execution of the Will was duly proved-
plaintiff admitted that deceased was an intelligent lady — mere execution of the Will in favour
one of his sons excluding all other children itself was not a suspicious circumstance- appeal
dismissed.

Title: Chiri Devi and another Vs. Drompti Devi (deceased) through LR’s Labh Singh and
another Page-779

Indian Succession Act, 1925- Section 63- Plaintiff claimed that deceased had died
intestate and mutation was attested on the basis of forged and fictitious Will- defendant
pleaded that deceased had executed a Will in favour of the defendant- Will was duly proved
by scribe and marginal witnesses- defendant was looking after the deceased- plaintiff
admitted that deceased was residing with the defendant- Will was duly registered- held, that
Will was duly proved- appeal dismissed.

Title: Ram Dei Vs. Chinta Mani and another Page-43
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Indian Succession Act, 1925- Section 63- Plaintiff filed a civil suit claiming herself to be
legally wedded wife of the deceased and owner in possession of the suit land - Will stated to
have been executed by the deceased was pleaded to be an act of fraud, misrepresentation,
deception etc.- defendant pleaded that a valid Will was executed in his favour by the
deceased after being satisfied about the services being rendered by him - Will was executed
18 days prior to the death- no satisfactory evidence was led to prove that defendant had
served or stayed with the deceased- scribe of the Will stated that Will was witnessed by two
witnesses, whereas, one person had signed the will as an identifier and not as a witness-
held, that in these circumstances Will was not proved.

Title: Shiv Chand Vs. Parwati Devi Page-94

Industrial Disputes Act, 1947- Section 25- Deceased was appointed as Beldar and was
holding the charge of pump operator on the date of his termination- his termination was
made without conducting any inquiry- he filed a Reference Petition before the Labour Court
which was partly allowed- respondent filed a Writ Petition against the award of the Tribunal-
workman was arrested in FIR no. 220 of 1990 and was convicted of the commission of
offence punishable under Section 324 of IPC- this was the foundation for his termination-
held, that termination could not have been ordered without conducting any inquiry- the
workman had completed 240 days and was entitled to an inquiry- further, Writ Petition does
not lie against the findings of fact recorded by labour court.

Title: Gurcharan Singh (deceased) through his LRs. Vs. State of Himachal Pradesh and
others (D.B.) Page-938

Industrial Disputes Act, 1947- Section 25- Respondent claimed himself to be a casual
worker working with the petitioner department- he further pleaded that petitioner
department is an industry within the meaning of Industrial Disputes Act- a specific issue
was framed, whether petitioner is an industry or not- labour court held that the petitioner is
an industry- order was challenged on the ground that petitioner does not fall within
definition of industry- held, that Supreme Court had held that an employee working in the
canteen stores department does not fall within definition of a government servant- further,
respondent was engaged for limited purpose of loading or unloading arms during the war-
therefore, he will not fall within definition of workman- petition accepted and the award set
aside.

Title: The Officer Commanding Central Ration Stand Vs. Mohan Singh
Page- 756

Industrial Disputes Act, 1947- Section 25- Services of one ‘J’ were terminated- he raised a
dispute which was referred to the Labour Court- Labour Court held that workman was
entitled to the relief and passed the award- award passed by Labour Court is based on the
facts- Writ Court cannot sit as an Appellate Court and set aside the award made by the
Labour Court, which is based on evidence and facts- findings of labour court can only be
questioned, if it is shown that the Tribunal/Court had erroneously refused to admit
admissible and material evidence or had erroneously admitted inadmissible evidence which
had influenced the findings- writ petitioner had not pleaded that inadmissible evidence was
recorded which was made the foundation of the award or the award was passed without any
evidence- petition dismissed.

Title: State of H.P. and another Vs. Gagan Singh (D.B.) Page-978
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Industrial Disputes Act, 1947- Section 25- Workmen claimed that they were working as
Turbine Operators and were entitled to be designated as such- Tribunal answered the
reference in favour of the workmen - this decision was set aside in writ — held, that Tribunal
had visited the plant of the employer and had found that workmen were working as Turbine
operators which corroborated the evidence led by workmen- further, Writ Court cannot set
aside the decision arrived at on facts and cannot substitute its opinion for the opinion of the
Industrial Tribunal- Writ Court had wrongly set aside the award of the Tribunal- appeal
allowed and the award of the Tribunal affirmed.

Title: Hydro Project Workers Union Vs. Punjab State Electricity Board & Ors (D.B.)
Page-996

‘L,

Land Acquisition Act, 1894- Section 18- Land of respondents was acquired for setting up
Army Transit Camp- the Court after appreciation of evidence assessed the compensation @
Rs.11,160/- per biswa- appellant felling aggrieved filed the present appeal- held, that there
was ample evidence on record to show that acquired land was situated near National
Highway No. 21- sale deeds produced in evidence pertaining to the year 1992-93 prove that
the value of the land was Rs.15,000 and Rs.18,500/- per biswa respectively in the area- the
Court had rightly given 10% appreciation and had assessed the value of land as Rs.
22,200/- per biswa- further held, that since proved sale transactions pertain to small pieces
of land, as such, the Court had rightly deducted 40% towards development charges - order
passed by the Court below is well reasoned- appeal dismissed.

Title: Union of India Vs. Jagat Ram and another Page-279

Land Acquisition Act, 1894- Section 18- Land of the respondents was acquired for the
construction of road- collector awarded the compensation at the rate of Rs. 500/- per bigha-
respondents filed a petition under Section 18 of the Act for enhancement of compensation
on various grounds-allowing the petition, learned Addl. District Judge, Shimla assessed the
market value of the land at Rs. 6000/- per biswa — he further held that the land holders are
entitled to a sum of Rs. 3,28,070/- being the value of fruit trees existing on the acquired
land- appeal by the State- held that, The learned Addl. District Judge, has correctly relied
upon copy of award passed on 16.6.2007 which was based on earlier award dated 3.3.2003,
whereby the market value of the land was assessed as Rs. 6,000/- per biswa- further held
that, a sum of Rs. 3,28,070/- for the value of plants was rightly awarded after relying upon
the judgment in the case of Ramesh Chand and others vrs. Land Acquisition Collector,
reported in Latest HLJ 2003 (HP) 977- appeal dismissed.

Title: State of Himachal Pradesh & ors. Vs. Beli Ram & ors. Page-403

Land Acquisition Act, 1894- Section 18- Lands of the petitioner were acquired for the
construction of Mandi-Kanwal road- Land Acquisition Collector assessed the compensation
but his award was challenged by making a reference- Additional District Judge enhanced
the compensation- State feeling aggrieved from the judgment filed an appeal- it was
contended in appeal that Reference Court had wrongly relied upon the average price of land
in Mohals Manyana and Saniyardi considering the distance between these Mohals and
Mandi town- record shows that even Land Acquisition Collector had concluded that five
years average price of land of Mohal Chanwari was inadequate for determination of the
compensation- therefore, Additional District Judge had correctly taken into consideration
the one year of average price of land situated in other mohals- appeal dismissed.

Title: State of H.P. and others Vs. Kesar Singh and others Page-1141
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Land Acquisition Act, 1894- Section 18- Reference Court awarded compensation @ Rs.
60,000/- per bigha with all statutory benefits- PW-3 had purchased two biswas of land for
Rs. 6,000/- which is situated in the same mohal, where the land was acquired — sale deeds
relied upon by the respondent pertaining to the land situated at a distance of 2 k.m. away
and in a different mohal- acquired land abutted the State highway- it was irrigated and was
situated near the school and hospital- therefore, in these circumstances compensation of
Rs.60,000/- per bigha with all statutory benefits is not excessive.

Title: Collector Land Acquisition & another Vs. Karam Singh Page-421

‘M’

Motor Vehicles Act, 1988- Section 141- Insurer contended that there was collusion
between owner, claimant, driver and the owner had committed willful breach of the terms
and conditions of the policy- respondents No. 1 and 2 had accepted that deceased was
working with them as helper/labourer/conductor- held, that mere admission is not
sufficient to infer collusion- the insurer had not led any evidence to establish the same-
further, no evidence was led to establish the breach of the terms and conditions of the
policy- appeal dismissed.

Title: Oriental Insurance Co. Ltd. Vs. Giano Devi and others Page-1102

Motor Vehicles Act, 1988- Section 149- Claim petition was dismissed on the ground that

deceased was travelling in the Maruti car as gratuitous passenger - policy proved on record

is a package policy and not an Act only policy- therefore, it not only covers the risk of 3rd

party but that of the occupants of the vehicle as well- hence insurance company was liable

to pay compensation - appeal allowed.

Title: Shakuntala & others Vs. Bajaj Allianz General Insurance Company Ltd. & others
Page-275

Motor Vehicles Act, 1988- Section 149- Claimant has not questioned the award on the
ground of inadequacy of compensation- appeal was preferred on the ground that Tribunal
had wrongly discharged the insurer- held, that concern of the claimant is to get
compensation either from the owner or the insurer- the claimant having been awarded
compensation cannot be stated to be an aggrieved person and only owner can prefer the
appeal- appeal dismissed.

Title: Sandeep Thakur Vs. Khema Sharma and others Page-716

Motor Vehicles Act, 1988- Section 149- Claimants pleaded that deceased was walking
alongside the road- tractor loaded with sugarcane turned turtle and sugarcane fell on the
deceased as a result of which he sustained injuries- respondent denied the contents of the
claim petition evasively- Insurance Company admitted that deceased died because of
negligence while crossing the road — it amended its reply and pleaded that deceased was
travelling on the tractor as a gratuitous passenger- claimants led the evidence to prove that
deceased was walking on the road- respondent examined Investigator who had concluded
that deceased was sitting on the tractor at the time of accident after conducting
investigations - Investigator also admitted that he had arrived at this conclusion on the
basis of the statement of PW-3, when PW-3 had specifically stated on oath that deceased
was walking on the roadside, the conclusion of Investigator cannot be relied upon- Tribunals
have to decide the compensation case on the basis of preponderance of the probabilities and
not on the basis of proof beyond reasonable doubt- held, that Insurance Company was
rightly held liable to pay compensation.

Title: Jasbir Singh Vs. Satwant Kaur and others Page-1076
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Motor Vehicles Act, 1988- Section 149- Driver had a valid driving licence to drive LMV
(Trans.) and HTV- held, that he was competent to drive tractor — Insurer had not led any
evidence to prove the breach of the insurance policy- insurer was rightly held liable to pay
compensation.

Title: Charan Dass Vs. Amar Singh and others Page-240

Motor Vehicles Act, 1988- Section 149- Driver was competent to drive light motor vehicle-
he was driving Mahindra pick-up, which was a light motor vehicle- held, that driver having a
valid and effective driving licence to drive light motor vehicle is not required to have an
endorsement of public service vehicle- Tribunal had wrongly held that insured had
committed breach of the terms and conditions of the insurance policy- appeal allowed.

Title: Gurmail Singh and another Vs. Kamla Devi & others Page-247

Motor Vehicles Act, 1988- Section 149- Insurer challenged the award on the ground that
accident was outcome of contributory negligence of driver of the scooter and Alto car-
Rs.75,000/- were reimbursed and an amount of Rs.75,000/- was wrongly awarded under
the head “medical expenses” — interest awarded @ 12% p.a. was not in accordance with law-
held, that it was prima facie proved that respondent No.2 was driving the vehicle in a rash
and negligent manner- no evidence was led by the Insurer /owner and driver to dislodge the
same- hence, the plea that accident was outcome of contributory negligence cannot be
accepted- further held, that amount of Rs.75,000/- was wrongly awarded under the head
‘medical expenses’ and the Tribunal had erred in awarding interest @ 12% p.a.- amount of
Rs.75,000/- deducted from the award and the interest reduced to 7.5% p.a. from the date of
Claim Petition.

Title: National Insurance Co. Ltd. Vs. Jamna Devi and others Page-1096

Motor Vehicles Act, 1988- Section 149- Insurer challenged the award on the ground that
owner had committed willful breach of the policy- held that, no evidence was led by the
insurer to prove this plea - appeal dismissed.

Title: United India Insurance Co. Ltd. Vs. Daulat Ram and others Page-860

Motor Vehicles Act, 1988- Section 149- Insurer contended that driver did not have a valid
and effective driving licence and insured had committed willful breach- award is excessive
and the Tribunal had awarded interest on the higher side- held that driver had licence to
drive light motor vehicle- offending vehicle was a jeep, unladen weight of which was less
than 7500 kilograms and would fall within the definition of light motor vehicle’- therefore,
driver had a valid driving licence to drive the vehicle- endorsement of PSV is not required in
such cases - insurer had not led any evidence to prove the breach of the policy on the part of
the insured- Tribunal had awarded interest @ 9% per annum interest, which is excessive
and is reduced to 7.5% per annum- Tribunal had awarded compensation in accordance with
the law and was not on higher side-appeal partly allowed.

Title: National Insurance Company Ltd. Vs. Rishivansh Sharma & others
Page-253

Motor Vehicles Act, 1988- Section 149- Insurer contended that driver did not have a valid
and effective driving licence and injured was a gratuitous passenger- no evidence was led to
prove that injured was travelling in the vehicle as a gratuitous passenger and that the driver
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did not have a valid and effective driving licence- held, that insurer was liable to pay
compensation- appeal dismissed.

Title: United India Insurance Company Ltd. Vs. Het Ram and others
Page-281

Motor Vehicles Act, 1988- Section 149- Insurer contended that driver did not possess a
valid driving licence- however, no evidence was led to prove that insured had engaged the
driver without taking due care and caution and it was known to the owner that licence of the
driver was fake- held, that insurer was rightly saddled with liability.

Title: Oriental Insurance Co. Ltd. Vs. Tara and another Page-267

Motor Vehicles Act, 1988- Section 149- Insurer contended that driver did not possess a
valid driving licence on the date of the accident- driver was driving a maruti Van at the time
of accident - he possessed a driving licence to drive a motor cycle and no other vehicle- held,
that Tribunal had wrongly saddled the insurer with liability- therefore, right of recovery
granted to the insurer.
Title: United India Insurance Co. Ltd. Vs. Naina Devi @ Meena Devi and others

Page-443

Motor Vehicles Act, 1988- Section 149- Insurer contended that policy taken by the owner
was an Act Policy and it was wrongly saddled with liability — preliminary objection was taken
by the owner to this effect in the reply but no issue was framed by the Tribunal- therefore,
case remanded to the Tribunal to determine whether the policy was an ‘Act Policy,” whether
the risk of the deceased was covered and who is liable to satisfy the award.
Title: National Insurance Company Limited Vs. Kaveeta Shreshta and another

Page-666

Motor Vehicles Act, 1988- Section 149- Insurer contended that sitting capacity of the
vehicle was 42, whereas, 84 persons were travelling in the vehicle at the time of the
accident- therefore, there was violation of the terms and conditions of the insurance policy-
record shows that only five persons had filed claim petitions before the Tribunal- held, that
insurer has to satisfy the award to the extent of risk covered- since, insurance cover was
valid for 42 persons, therefore, insurance company was liable to indemnify the insured for
the five awards.

Title: Oriental Insurance Company Vs. Smt. Kaushalya Devi and others

Page-437

Motor Vehicles Act, 1988- Section 149- Insurer questioned the award on the ground of
adequacy of compensation- this plea is not available to the insurer- however, record shows
that deceased was aged 26 years old- multiplier of ‘16’ was applicable- Tribunal had erred in
applying the multiplier of ‘15’- deceased was working as Executive Officer with M/s Karvy
Stock Broking Ltd. Akurdi- her salary was Rs.7694/- per month, or say Rs.7,700/- per
month- 1/3™ of the amount was to be deducted from the income of the deceased towards
her personal expenses — thus, the claimants had lost source of income to the extent of Rs.
5200/- per month and are entitled to Rs.9,98,400/- (5200 x 12 x 16), Rs.10,000/- each
under the heads ‘loss of love and affection’, loss of estate’ and ‘funeral expenses’, Rs.5,000/-
under the head ‘medical expenses’ and Rs.20,000/- under the head loss of foetus’- thus,
total compensation of Rs.10,53,400/- awarded.

Title: New India Assurance Co. Ltd. Vs. Rajesh Sharma and others Page-824
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Motor Vehicles Act, 1988- Section 149- MACT had passed an award in the year 2002, in
which it was held that accident had taken place due to the negligence of the driver of maruti
car- no appeal was preferred against the same- held, that in view of this award, which had
attained finality, insurer was rightly held liable to pay the compensation.

Title: The New India Assurance Co. Ltd. Vs. Devki Devi and others = Page-257

Motor Vehicles Act, 1988- Section 149- Tribunal held that registered owner and the person
who had purchased the vehicle through an agreement were liable to pay the awarded
amount — appeal by both the persons- held, that as per settled law the person who has
purchased on the basis of the hire-purchase agreement is considered to be the owner — in
this case the person having purchased the vehicle through agreement contended that owner
had taken back the vehicle from him as he could not make the payment of the agreed
amount- plea not made out from the record as this person had applied for releasing of the
vehicle in the Court- thus, registered owner exonerated from the liability and the owner
through agreement saddled with the liability.

Title: Vijay Kumar Vs. Pawna Devi and others Page-286

Motor Vehicles Act, 1988- Section 149- Tribunal saddled the owner with liability- award
was challenged on the ground that ‘K’ and not ‘R’ was driving the vehicle - claimants had
specifically pleaded that vehicle was being driven by ‘R’- Tribunal had also found that vehicle
was being driven by ‘R’- ‘R’ had not questioned the finding recorded by the Tribunal- finding
of the Tribunal that ‘R’ was driving the vehicle at the relevant time upheld.

Title: Kamlesh Kumari Vs. Sudhanshu and others Page-1084

Motor Vehicles Act, 1988- Section 149- Witness deposed that driver was having a driving
licence to drive light motor vehicle and, therefore, driver was authorized to drive the same-
further, insurer had not led any evidence to prove that deceased was travelling in the vehicle
as a gratuitous passenger- held, that Insurer was rightly held liable by MACT.

Title: Meera Balnota Vs. New India Assurance Company and others Page-38

Motor Vehicles Act, 1988- Section 163-A- Deceased was running an auto electrician shop-
he was travelling in a newly purchased Maruti Van being driven by ‘S’- driver and deceased
were murdered and their dead bodies were thrown in Nalla — a claim petition was filed
pleading that accident had arisen out of use of the vehicle — a preliminary objection was
raised that accident was not out of use of the vehicle, but was the result of crime- police
filed a final report disclosing that driver, deceased and accused were travelling in the
vehicle- accused had killed the driver due to enmity and had also killed the deceased- held,
that offence was committed inside the vehicle and was out of use of the motor vehicle-
negligence is not required to be proved in a petition under Section 163-A of M.V. Act,
therefore, petition was fully maintainable.

Title: United India Insurance Company Ltd. Vs. Talaru Ram and others

Page-1109

Motor Vehicles Act, 1988- Section 166- Age of the deceased was 21 years and multiplier of
‘15’ was applicable- held, that Tribunal had fallen in error in applying multiplier of ‘14’

Title: Oriental Insurance Co. Ltd. Vs. Tara and another Page-267
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Motor Vehicles Act, 1988- Section 166- Age of the deceased was 25 years which was duly
established by matriculation certificate- Tribunal had erred in applying the multiplier of ‘14’,
whereas, multiplier of ‘16’ is applicable- claimants are entitled to compensation of Rs.
2000x12x16= Rs.3,84,000/- towards loss of dependency.

Title: Champa and others Vs. Vinod Kumar Sharma and others Page-1069

Motor Vehicles Act, 1988- Section 166- Age of the deceased was 38 years — respective ages
of the claimants were 33 years, 11 years and 8 years- Tribunal had applied multiplier of ‘14,
whereas, multiplier of ‘16’ was applicable- income of the deceased was pleaded to be
Rs.10,000/- per month - by guess work income of the deceased cannot be less than
Rs.6,000/- per month- 1/3d amount is to be deducted towards personal expenses and thus,
claimants have lost dependency to the extent of Rs.4,000/- per month- hence, compensation
of Rs. 4,000/- x 12 x 16= Rs. 7,68,000/- awarded under the head ‘loss of dependency’ and
sum of Rs.10,000/- each awarded under the heads ‘Iloss of love and affection’, loss of
consortium’, loss of estate’ and ‘funeral expenses’- total compensation of Rs. 8,08,000/-
awarded along with interest.

Title: Babita Devi & others Vs. Roop Chand & others Page-609

Motor Vehicles Act, 1988- Section 166- Appellant challenged the award as being excessive
and cross-objector challenged it as being inadequate- held that, the Tribunal has correctly
appreciated the evidence including the statement of the medical Officer- the award is neither
excessive nor inadequate, hence appeal and cross-objections dismissed.
Title: Bharat Sanchar Nigam Limited and another Vs. Sham Lal and others

Page-813

Motor Vehicles Act, 1988- Section 166- Award challenged by the owner of offending vehicle
— claimants have proved that deceased was hit by offending scooter- Tribunal had rightly
appreciated the evidence- held, that appellant is liable and appeal dismissed.

Title: Ramesh Chand Vs. Vijay Devi & others Page-271

Motor Vehicles Act, 1988- Section 166- Claimant had filed a claim petition pleading that
accident was outcome of rash and negligent driving of the driver of Tata Indica- insurer
pleaded that accident was result of negligence of the claimant himself- pillion rider had also
deposed that accident had taken place due to the negligence of the driver of Tata Indica-
strict proof is not required in the proceedings before Motor Accident Claims Tribunal-
claimant has to prove prima facie case- in the present case, claimant has prima facie proved
that driver of Tata Indica had driven the vehicle in a rash and negligent manner due to
which claimant had sustained injuries- appeal dismissed.

Title: United India Insurance Company Ltd. Vs. Naveen Gupta & others
Page-867

Motor Vehicles Act, 1988- Section 166- Claimant had pleaded and proved that he was
earning Rs. 8,000/- per month- he had sustained permanent disability to the extent of 30%-
he had lost source of dependency to the extent of Rs. 2,500/- per month- age of the claimant
was 54 years at the time of accident- multiplier of ‘9’ was applicable- thus, claimant is
entitled to Rs.2,70,000/- (2500 x 9 x 12) towards loss of income, Rs. 10,000/- towards
attendant charges, Rs. 10,000/- towards transportation charges, Rs. 50,000/- towards pain
and suffering and Rs. 50,000/- under the head loss of amenities of life- thus, total
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compensation of Rs. 3,90,000/- along with interest @ 7.5% per annum awarded from the
date of the award.

Title: Charan Dass Vs. Amar Singh and others Page-240

Motor Vehicles Act, 1988- Section 166- Claimant No.1 was aged 50 years and claimant No.
2 was aged 55 years at the time of accident- multiplier of ‘11’ would be applicable- deceased
was working as a labourer and his income can be taken as Rs.4500/- per month by guess
work- 50% amount was to be deducted towards his personal expenses- thus, loss of
dependency will be Rs. 2550/- per month and the claimants would be entitled to
Rs.2,97,000/- (Rs.2250x12x11) with interest.

Title: Shakuntla Devi and another Vs. M/s Lime Chemical Factory and others
Page-717

Motor Vehicles Act, 1988- Section 166- Claimant-injured challenged award on the ground
of adequacy of compensation-the victim had suffered 88% permanent disability in the
accident which was outcome of contributory negligence- victim was 17 years of age at the
time of accident- his income can be taken as Rs.3000/- per month and multiplier of 14
applied- apart from it, claimant held entitled to Rs.50,000/- under the head 'medical
expenses incurred', Rs.50,000/- under the head 'future medical expenses', Rs.20,000/-
under the head 'attendant charges', Rs.50,000/- under the head 'pain and sufferings
undergone- the claimant further held entitled to Rs.50,000/- under the head 'loss of
amenities of life' for the reason that he will not be in a position to get a proper match, rather,
will not be able to have marital life- insurers of both the vehicles saddled with liability-
award modified.

Title: Manohar Singh Vs. Pawan Kumar and others Page-1093

Motor Vehicles Act, 1988- Section 166- Claimants are the parents of the deceased and will
fall within the definition of legal representatives of the deceased- thus, they are entitled to
file the claim petition- Motor Accident Claims Tribunal can treat the repot of the accident
forwarded as an application for compensation- therefore, the plea that petition is bad for
non-joinder of necessary parties cannot be accepted.

Title: Oriental Insurance Company Ltd. Vs. Lachman Singh & others Page-862

Motor Vehicles Act, 1988- Section 166- Claimants challenged the award on the ground of
inadequacy of compensation- held that, the age of the deceased was 21 years, and the
Tribunal has wrongly applied the multiplier of 7; whereas it should have been 15 as per
settled law- tribunal had taken the income of the deceased as Rs. 3000/- whereas it was to
be taken as Rs. 4000/- in view of the pleadings and evidence- further held that the Tribunal
fell into an error by not awarding compensation under the head ‘uneral expenses’, loss of
estate’ and ‘loss of love and affection’ in favour of the claimants- a sum of Rs. 30,000/-
awarded under these heads- award modified accordingly.

Title: Vidya Devi & another Vs. Kamla Gandhi & others Page-1127

Motor Vehicles Act, 1988- Section 166- Claimants challenged the award on the ground of
inadequacy of compensation- held that, the age of the deceased was 55 years, and therefore,
multiplier of 8 was rightly applied; however the Tribunal had fallen into error by awarding
Rs. 20,000/- in various heads - Rs. 10,000/- each was awardable under the heads ‘loss of
love and affection’, loss of consortium’, ‘loss of estate’, and ‘funeral expenses- further held,
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Tribunal erred in exonerating the insurer on the ground that the deceased was a gratuitous
passenger - at best the right of recovery was to be granted- award modified.

Title: Satya Parkash Sharma & others Vs. Vinod Kumar & others Page- 1105

Motor Vehicles Act, 1988- Section 166- Deceased aged about 6 years died in a bus
accident- the claimants, who are father and sisters of the deceased challenged the award on
the ground of adequacy of the compensation-held that, the Tribunal has rightly awarded Rs.
2,40,000/- as compensation under various heads, which, by no stretch of imagination, can
be said to be inadequate. Appeal dismissed.

Title: Satya Narayan Vs. Gauri Dutt and others Page-841

Motor Vehicles Act, 1988- Section 166- Deceased died in a bus accident-the Tribunal
committed an error in holding that the claimants had lost source of dependency of
Rs.1500/- per month- deceased was a house wife and can be presumed to be earning not
less than Rs. 3000/- per month-after deducting 1/3r amount toward the personal expenses
the loss of source of dependency comes to Rs.2,000/- per month- applying the multiplier of
16, total compensation comes to Rs. 4,24000/- (Rs. 2000x12x16) appeal allowed.

Title: Satya Narayan Vs. Gauri Dutt and others Page-841

Motor Vehicles Act, 1988- Section 166- Deceased was 23 years of age- Tribunal on the
basis of guess work held that deceased was earning Rs.10,000/- per month and deducted Y2
share towards personal expenses as the deceased was bachelor- Tribunal had applied
multiplier of ‘18’ — held, that Tribunal had rightly assessed the compensation.

Title: Meera Balnota Vs. New India Assurance Company and others Page-38

Motor Vehicles Act, 1988- Section 166- Deceased was 52 years of age at the time of
accident- he was a government employee- his income was Rs.3,000/- per month- 1/3rd of
the amount is to be deducted towards his personal expenses- keeping in view his age,
multiplier of ‘13’ is applicable — thus, claimant is entitled to Rs.2000 x 12 x 13=
Rs.3,12,000/- towards loss of dependency.

Title: Kumari Sunita Vs. The State of H.P. & others Page-822

Motor Vehicles Act, 1988- Section 166- Deceased was 60 years of age- Tribunal had
applied multiplier of ‘5’, whereas, multiplier of ‘6’ is applicable- deceased was a sculptor by
profession- no satisfactory evidence was led to prove his income by guess work- it can be
held that deceased was earning Rs.4,500/- per month- loss of dependency comes to
Rs.3,000/- per month after deducting 1/3 of the income towards personal expenses -
claimants are entitled to Rs.3,000/- x 12 x 6 = Rs.2,16,000/- under the head loss of source
of dependency- in addition, Rs.10,000/- each awarded under the heads ‘loss of estate’,
‘loss of love and affection’ and ‘funeral expenses’- thus, total compensation of Rs.2,46,000/-
awarded along with interest.

Title: Jasbir Singh Vs. Satwant Kaur and others Page- 1076

Motor Vehicles Act, 1988- Section 166- Deceased was a government employee aged 24
years drawing Rs.6809/- per month as salary — he was a bachelor , therefore, half of the
amount is to be deducted towards his personal expenses- claimants have lost source of
dependency to the extent of Rs.3,500/- per month- claimants have given their age as 42
and 45 years and, therefore, multiplier of ‘13’ applicable- hence, claimants are entitled to the
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compensation of Rs.3500 x 12 x 13= Rs.5,46,000/- + Rs.10,000/- each under the heads
‘loss of funeral expenses’, ‘loss of estate’, loss of consortium’ and ‘loss of love and affection’.

Title: Parkash Chand and another Vs. Surinder Singh and others Page-441

Motor Vehicles Act, 1988- Section 166- Deceased was working as a Junior Basic Teacher
on contract basis- her salary was Rs. 4351/-, which can be taken as Rs.4,500/- per month-
after deducting 1/3rd towards the personal expenses, loss of dependency will be Rs.3,000/-
per month- she was aged 33 years at the time of accident- multiplier of ‘16’ will be
applicable- therefore, claimant is held entitled to compensation of Rs.3,000/- x 12 x 16 =
Rs.5,76,000/- under the head loss of source of dependency - a sum of Rs.10,000/- each
awarded under the heads ‘loss of estate’, loss of love and affection’ and funeral expenses -
thus, total compensation of Rs.6,06,000/-, awarded along with interest @ 7.5% per annum
from the date of filing of the petition.

Title: Kumari Vishav Bharti Vs. Oriental Insurance Co. Ltd. Page-1085

Motor Vehicles Act, 1988- Section 166- In an accident all passengers including the driver
died-claim petition by the claimants, who lost their son dismissed by the Tribunal holding
that the rashness and negligence of the offending driver was not established-held that,
hyper technicalities, mystic maybes, procedural wrangles and tangles have no role to play in
granting of compensation - they cannot be made ground to defeat the claim petitions and
the social purpose of granting compensation-FIR u/s 279 & 304-A lodged against the
offending driver has been proved on the record-apart from it, specific allegations qua
rashness and negligence leveled against the offending driver have not been denied-evidence
led fully establishes the rash and negligent driving being the cause of the accident- income
of the deceased assessed as Rs.5000/-; 50% deducted toward personal expenses of the
deceased and claimants held entitled to Rs.4,80,000/- as compensation- appeal allowed.

Title: Rattan Chand alias Ratto and another Vs. Neelam Devi and others
Page-830

Motor Vehicles Act, 1988- Section 166- Income of the deceased was taken as Rs.3,000/-
per month- 1/5% of the amount was to be deducted towards loss of dependency and
claimants are entitled to Rs.2,400/- under the head ‘loss of dependency’- Tribunal had
applied the multiplier of ‘12’- the age of deceased was 43 years at the time of accident, thus,
multiplier of ‘14’ will be applicable- thus, claimants will be entitled to Rs.2400 x 12 x 14=
Rs. 4,03,200/-- they will be entitled to Rs.10,000/- each under the heads ‘loss of love and
affection’, loss of consortium’, loss of estate’ and funeral expenses’- total compensation of
Rs. 4,43,200/- awarded along with interest.

Title: Himachal Road Transport Corporation vs. Sushma Devi & others

Page-652

Motor Vehicles Act, 1988- Section 166- Insurance company challenged the award on the
ground that excessive amount was awarded by the tribunal- held that, the owner has led
cogent and convincing evidence to show that a damage of Rs.1,02,000/- was caused to his
bus in the accident by the rash and negligent driving of the respondent No.2- award is based
upon proper appreciation of evidence- appeal dismissed.

Title: United India Insurance Co. Ltd. Vs. Managing Director, HRTC and others

] Page-865
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Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the ground that
offending vehicle was being driven in breach of terms and conditions of the policy- however;
no evidence was led by the insurer to prove this fact- held that insurer is bound to prove the
breach of the terms of the policy- appeal dismissed.
Title: Oriental Insurance Company Vs. Sanjay Kumar Sharma & others

Page-263

Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the ground that
driver of offending vehicle was not having a valid and effective driving licence, owner has
committed willful breach of the terms and conditions of the policy and award amount is
excessive- held, that no evidence was led by the insurer to prove that offending driver did
not possess a valid and effective driving licence- deceased was bachelor of 18 years of age-
his monthly income by way of guess work can be considered to be Rs.4,000/- per month-
50% of the monthly income was to be deducted towards his personal expenses and the
claimants have lost source of dependency of Rs. 2,000/-- multiplier of ‘16’ is applicable and
total amount of Rs.4,24,000/- with 7.5% interest per annum awarded.

Title: United India Insurance Company Ltd. Vs. Sanyogita Devi & others

Page-283

Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the ground that
the insured has committed willful breach of the terms and conditions of the policy and on
other grounds- held that, the insurer has not sought the permission as required under
section 170 of Motor Vehicle Act, hence he cannot challenge the award on other grounds-
further held that vehicle involved in the accident was L.M.V as per its gross weight and
endorsement of PSV was not required on the driving licence-the driver proved to be having
L.M.V Licence and the appellant had failed to prove breach of the policy by the insured- the
Tribunal, however erred in granted interest @ 9% per annum- It is a beaten law of the land
that the rate of interest should be awarded as per the prevailing rates, hence it should have
been 7.5% per annum- award modified.

Title: The New India Assurance Company Vs. Rakesh Kumar & another Page-1097

Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the grounds that
FIR of the accident was not lodged; accident resulted due to contributory negligence and
petition was bad for non-joinder and mis-joinder of the parties- held that, findings qua
rashness and negligence of the driver were never challenged by the owner of the offending
vehicle- no evidence was led by the owner/insured to show as to how the petition was bad
for mis-joinder and non-joinder of the parties- further held that Motor Vehicles Act, 1988
has gone a sea change and Claims Tribunal can treat report of accident forwarded to it
under Section 158 (6) of the Act as an application for compensation- the Tribunal has also
rightly assessed the compensation- appeal and cross-objections dismissed.

Title: United India Insurance Company Ltd. Vs. Sanjay Kumar & others

Page-1107

Motor Vehicles Act, 1988- Section 166- Insurer has questioned the award on the ground
that there was breach of condition by the owner/insured-held that, the appellant has not led
any evidence to prove that the offending driver was not possessing valid driving licence-
breach of the condition not proved- appeal dismissed.

Title: United India Insurance Company Ltd. Vs. Udham Singh (since deceased) through LRs
and others Page-1126
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Motor Vehicles Act, 1988- Section 166- Insurer questioned the award on the ground that
the compensation awarded by the Tribunal is excessive- held that, careful perusal of the
award shows that the amount awarded, in no way, is excessive or on the higher side, rather
the compensation granted appears to be inadequate- appeal dismissed.

Title: National Insurance Company Vs. Kuldeep Singh and others Page- 823

Motor Vehicles Act, 1988- Section 166- It was contended that accident was outcome of
contributory negligence of both drivers and the Tribunal had wrongly saddled the appellant
with liability — it was specifically mentioned in the FIR that accident was the result of
contributory negligence of the drivers of both the vehicles- held, that prima facie proof is
required in motor accident cases- report of the police can be treated as claim petition- final
report also shows that accident was the result of contributory negligence- claimants have
also deposed regarding this fact- in view of this, insurers of both the offending vehicles
saddled with liability in equal share.

Title: National Insurance Company Ltd. Vs. Jagtamba and others Page-428

Motor Vehicles Act, 1988- Section 166- It was contended that petitions were not
maintainable as petitions were filed regarding the death of the owner of the vehicle and his
wife- held, that wife of the insured was a third party and not a party to the insurance
contract- similarly, parents in-law and minor sons are third parties - therefore, petitions
filed by others were maintainable - however, petitions filed regarding the death of the
insured was not maintainable- record shows that risk of the owner was covered to the extent
of Rs. 2,00,000/-, which was not disputed by the insurer- hence, amount of Rs.2,00,000/-
awarded along with interest @ 7.5% per annum.

Title: Oriental Insurance Company Ltd. Vs. Jai Chand and others Page-435

Motor Vehicles Act, 1988- Section 166- Medical Officer had given the details of the injuries
sustained by the claimant- held, that Tribunal is expected to pass fair, just and proper
award, keeping in mind the hardship, discomfort, loss of amenities of life, pain and
sufferings- Tribunal had awarded meager amount, since it was not questioned, therefore, it
was reluctantly upheld.

Title: Jasbir Singh Vs. Munish Kumar Page-250

Motor Vehicles Act, 1988- Section 166- Owner-insured and the driver challenged the
award on the ground that insurer has been wrongly exonerated- held that, claimants have
specifically pleaded that the deceased had hired the offending vehicle to transport potato
crop to Chandigarh and to carry back the edible material in the same-owner/insured and
driver have admitted this plea- the insurer has evasively denied it- insurer led no evidence to
prove that owner-insured has committed willful breach-a person, who had hired the vehicle
for transporting goods, was returning in the same vehicle cannot be said to be an
unauthorised/gratuitous passenger- thus, the Tribunal committed an error in holding the
deceased as gratuitous passenger- appeal allowed.

Title: M/S Vishal Enterprises and another Vs. Lajja Devi and others Page-1089

Motor Vehicles Act, 1988- Section 166- Owner-insured challenged the award on the
ground that the right of recovery to the insurer was wrongly given- Alto car having gross
weight of 1165 kg had met with an accident and the offending driver had licence to drive
light motor vehicle-held that, the offending vehicle fell in the category of light motor vehicle
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hence endorsement of PSV on the licence of the offending driver was not required- further
held that, since the offending driver had valid licence to drive the offending vehicle and
owner-insured has not committed willful breach- the Tribunal erred in granting right to
recovery to the insurer- appeal allowed.

Title: Des Raj and another Vs. Vijay Jamwal and others Page-1071

Motor Vehicles Act, 1988- Section 166- Claimant, who had sustained the injuries in the
accident challenged the award on the ground of inadequacy of the compensation-held that,
the amount awarded under the heads ‘pain and suffering and loss of amenities of life’, is too
meager and in view of settled law amount is enhanced to 50,000/- above the already
awarded amount- appeal allowed.

Title: Satya Narayan Vs. Gauri Dutt and others Page-841

Motor Vehicles Act, 1988- Section 166- The owner/insured and the driver of the offending
vehicle have challenged the award on the plea that owner-insured has wrongfully been
saddled with the liability-held that, the averments made by the owner/insured in reply that
the tractor was being driven by the deceased by taking the key fraudulently not established
being contrary to the contents of the FIR; not challenged by the appellant- further held that
even if the owner/insured pleads that the person, who was driving the vehicle without
having a valid and effective driving licence at the relevant point of time, had taken the keys
fraudulently, it is breach on the part of the owner-insured- order of the Tribunal is well
reasoned; hence appeal dismissed.

Title: Padam Dass and another Vs. Man Kumari and others Page-827

Motor Vehicles Act, 1988- Section 166- Tribunal had awarded lower compensation- held,
that it is the duty of the Courts to award proper compensation and Appellate Court is within
its power to enhance the compensation, even if, no appeal has been preferred on this
ground- therefore, compensation enhanced.

Title: United India Insurance Company Ltd. Vs. Talaru Ram and others

Page-1109

Motor Vehicles Act, 1988- Section 166- Tribunal had awarded Rs. 74,000/- as
compensation- petitioner had suffered 25% permanent disability relating to left lower limb-
injury was on the knee- petitioner will suffer pain throughout his life- he may develop
osteoarthritis and may require replacement at a later stage- petitioner will not be in a
position to work in the fields in a routine manner- an amount of Rs. 50,000/- awarded
under the head ‘pain and suffering’, Rs. 25,000/- awarded under the head ‘loss of amenities
of life’ , Rs.1 lac awarded under the head ‘loss of earnings’ and the petitioner held entitled to
a sum of Rs.1,89,000/- along with interest @ 7.5% per annum.

Title: Jasvir Singh Vs. Amer Singh and another Page-658

Motor Vehicles Act, 1988- Section 166- Tribunal had deducted 1/3™ amount towards
personal expenses, whereas, 1/5% was to be deducted towards personal expenses- claimants
had lost source of dependency to the extent of Rs. 2,700/- per month- multiplier of ‘12’
applicable- therefore, claimants are entitled to the compensation of Rs.2700 x 12 x 12=
Rs.3,88,800/- and Rs.10,000/- each under the heads ‘oss of funeral expenses’, loss of
estate’, loss of consortium’ and ‘conventional charges’ and Rs.26,000/- under the head



-55-

‘treatment charges’- thus, total compensation of Rs.3,88,800+ Rs. 20,000+ Rs. 46,000/- =
Rs. 4,54800/- awarded.

Title: Naro Devi and others Vs. Jeet Singh and others Page-426

Motor Vehicles Act, 1988- Section 166- Tribunal had deducted 1/3rd of the income of the
deceased towards his personal expenses- 50% of the income was to be deducted- loss of
dependency would be Rs. 1500/- per month and the claimants would be entitled to Rs.
1500x12x17=Rs. 3,06,000/-towards loss of dependency- Rs. 20,000/- awarded under the
head loss of expectancy of love and affection’ and Rs. 10,000/- under the head ‘funeral &
conveyance’ upheld- thus, total compensation of Rs. 3,06,000 + 20,000 + 10,000 = Rs.
3,36,000/- awarded along with interest.

Title: The New India Assurance Company Vs. Kanta Devi & others Page-668

Motor Vehicles Act, 1988- Section 166- Tribunal had dismissed the petition on the ground
that claimants had failed to prove that driver was driving the vehicle in a rash and negligent
manner on the date of accident- challan was presented against the driver before the Court
which resulted in the conviction of the driver- therefore, it can be safely concluded that
driver was driving the vehicle in a rash and negligent manner- deceased was 60 years of the
age at the time of accident and was earning Rs. 5,000/- per month from Karyana shop- it
can be said by guess work that even a labourer would be earning Rs.150 per day - therefore,
income of the deceased can be taken as Rs. 4,500/- per month- 1/3 is to be deducted
towards personal expenses- loss of dependency would be Rs. 3,000/- per month- multiplier
of ‘5’ would be applicable and the claimant would be entitled for compensation of Rs. 3,000
x 12 x 5 =Rs.1,80,000/- along with interest @ 7.5% per annum.

Title: Roshan Lal and others Vs. Ashwani Kumar and another Page-714

Motor Vehicles Act, 1988- Section 166- Tribunal had held that deceased was earning
Rs.2300/- per month- 1/3d amount was to be deducted towards personal expenses- loss of
dependency will be Rs. 1533 per month- deceased was aged 20 years at the time of accident
and multiplier of 16 will be applicable- Tribunal had fallen in error in applying multiplier of
‘5’, - thus claimant will be entitled to Rs.1533 x 12 x 16 = Rs.2,94,336/- along with interest
@ 7.5 % per annum.

Title: Rattni Devi Vs. Asha Rani and others Page-712

Motor Vehicles Act, 1988- Section 169- Claim petitions are to be decided summarily-
provisions of Code of Civil Procedure are not applicable to them- compensation is to be
granted without succumbing to the niceties and technicalities of procedure.

Title: Oriental Insurance co. Ltd. Vs. Rakesh Kumar and others Page-258

Motor Vehicles Act, 1988- Section 1988- Tribunal had held that accident had taken place
due to contributory negligence of the drivers of the bus and truck- drivers had appeared in
the witness box but they were not able to rebut the evidence of the claimant regarding
negligence- held, that the tribunal had rightly held that accident was the result of
contributory negligence of the drivers of the bus and truck and had rightly directed the
payment of compensation in equal shares.

Title: Himachal Road Transport Corporation and another Vs. Nisha Devi and others

Page-649



-56-

‘N’

N.D.P.S. Act, 1985- Section 18 and 20- Accused was found carrying a black bag- search of
the bag was conducted during which 1850 grams charas and 50 grams opium were
recovered from the bag- accused was told of his right to be searched before nearest
Magistrate or Gazetted Officer- however, his search was conducted by the Police Officer- this
requirement is mandatory- police had also not associated any independent witness despite
the fact that recovery was effected in the Bus stand- no entry was made in the malkhana
register regarding the production of the property before the trial Court- held, that in these
circumstances, prosecution case is not proved- accused acquitted.

Title: Maan Chand Vs. State of H.P. Page-516

N.D.P.S. Act, 1985- Section 18 and 20- Accused was found in possession of 2.5 kg. of
charas and 500 grams of opium- 1.O had given an option to the accused to be searched in
the presence of Gazetted Officer, Magistrate or the Police- accused consented to be searched
by the police- option given by the [.O. to be searched by the police is not in accordance with
law- further, no vehicle was stopped to associate any independent person- there was
contradiction in the testimonies of the witnesses regarding the police official who had gone
to fetch independent person- police official who brought the case property from Malkhana to
Court was not examined- no entry was made in the Malkhana register regarding the
production of the case property in the Court for the deposit of the same in the Malkhana-
hence, case property produced in the Court is not connected to the case property recovered
at the spot- held that, in these circumstances, prosecution case is not proved- accused
acquitted.

Title: Vinay Kumar Vs. State of Himachal Pradesh (D.B.) Page-808

N.D.P.S. Act, 1985- Section 18 and 20- Accused was found in possession of 1.500
kilograms of cannabis and 5 grams of opium- he was acquitted by the trial Court- accused
was not given option to be searched before Magistrate or gazetted Officer- no independent
witness was associated despite the fact that witnesses were available- the person who
carried rukka to police Station was also not examined- held, that in these circumstances,
prosecution version was not established and the accused was rightly acquitted by the Court.

Title: State of H.P. Vs. Hardev Singh alias Bhola (D.B.) Page-1212

N.D.P.S. Act, 1985- Section 18- Search of cowshed of accused was conducted during which
15 kg of poppy husk was recovered- DW-1 Panchayat Sahayak has proved the copy of
Parivar Register which shows that family of the accused comprises of six members - house
was in possession of the family members- prosecution has failed to prove the exclusive
possession of the accused- hence, he cannot be convicted of the possession of 15 kg. of
poppy husk.

Title: State of Himachal Pradesh Vs. Tarsem Singh (D.B.) Page-753

N.D.P.S. Act, 1985- Section 20- Accused tried to run away on seeing the police party- his
bag was searched during which 600 grams charas was recovered- accused was given an
option to be searched before Magistrate, Gazetted Officer or police party present at the post-
held, that option to be searched before Gazetted Officer or Magistrate had to be given to the
accused and any third option is contrary to law- there was violation of Section 50 of N.D.P.S.
Act- in these circumstances, accused was rightly acquitted.

Title: State of Himachal Pradesh Vs. Ronu Chauhan (D.B.) Page-1147
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N.D.P.S. Act, 1985- Section 20- Accused turned and tried to flee on seeing the police party-
he was apprehended on suspicion- bag carried by him was searched and was found to be
containing 7.8 kilograms charas- his personal search was also conducted- accused was
convicted by the trial Court- in appeal held, that the accused had pleaded his inability to
write his consent on the memo- oral consent to be searched was given by the accused,
which was written by the police and signatures of accused were obtained on the memo -
prosecution had failed to adduce cogent evidence through the report of hand writing expert
that the signatures of the accused on the memo were compared with his admitted
signatures- therefore, an inference can be drawn that accused had not put his signatures on
Ex.PW-7/A- compliance of Section 50 of N.D.P.S. Act is not established-accused acquitted.

Title: Aam Bahadur Vs. State of Himachal Pradesh (D.B.) Page-364

N.D.P.S. Act, 1985- Section 20- Accused was apprehended by the police nakka team and
1.450 kilograms cannabis was recovered from a black coloured bag being carried by him-
accused was convicted by trial court- in appeal held that the place of interception of accused
was not isolated or secluded - prosecution witnesses have referred that many vehicles were
passing from the spot and abadi was also nearby- failure to associate independent/local
witnesses by the Investigating Officer creates doubt about the genesis of the incident- PW-2
had admitted that personal search of the accused was also conducted- once personal search
was conducted compliance of Section 50 of N.D.P.S. Act was must which was not made by
the police- entries in the malkhana register were also not made when the case property was
produced in the Court and was taken back- no DDR was also recorded, thus, there is doubt
about the fact that case property remained intact with the police- all these facts show that
guilt of the accused was not established- appeal accepted.

Title: Kishori Lal Vs. State of H.P. (D.B.) Page-786

N.D.P.S. Act, 1985- Section 20- Accused was apprehended on the basis of secret
information- he was found carrying a blue and red coloured bag- on search of the bag 1.8
kg. of charas was recovered- accused was acquitted by the Court- in appeal, held that
official witnesses had contradicted each other on material facts, such as, personal search of
the witnesses by the accused- contradictions in the depositions of PW-12 & PW-14 create
doubts in the genesis of the prosecution case- memo Ex.PW-1/B did not mention personal
search of official and independent witnesses by the accused before his search, as deposed
before the Court- guilt of the accused is not established beyond doubt - accused rightly
acquitted- appeal dismissed.

Title: State of H.P. Vs. Pradeep Kumar (D.B.) Page-391

N.D.P.S. Act, 1985- Section 20- Accused was found carrying a bag on his left shoulder- he
tried to run away on seeing the police- he was apprehended on the basis of suspicion,
search of his bag was conducted, and 850 grams of charas was recovered- one independent
witnesses did not support the prosecution version and the other independent person was
not examined- PW-3 had not signed the seizure memo- it was not mentioned in the report of
FSL, Junga that seals were intact and were tallied with the specimen seal- PW-6 stated that
samples were not taken homogeneously - official witnesses had given contradictory versions-
original seal was not produced before the Court- held, that in these circumstances,
prosecution version was not proved beyond reasonable doubt — accused acquitted.

Title: Roshan Lal son of Ratti Ram Vs. State of H.P. Page-177
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N.D.P.S. Act, 1985- Section 20- Accused was found carrying yellow coloured bag in his
lap- bag was checked and was found to be containing 1 kg 865 grams of charas-
independent witnesses didi not support the prosecution version and turned hostile- they
stated that contraband was recovered from an unclaimed bag lying on the shelf near front
window of the bus- there were contradictions in the testimonies of official witnesses
regarding the place from where the police party entered in the bus and the seat where the
accused was sitting- police had detained the driver and conductor, therefore, the possibility
of their involvement cannot be ruled out- passengers of the bus were not cited as witnesses-
police had left the place for routine traffic checking and it was not explained as to why police
had carried the weighing scale with it- held, that all these circumstances make prosecution
case doubtful- accused acquitted.

Title: Sajjan Kumar Vs. State of Himachal Pradesh (D.B.) Page-63

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 175 grams of charas-
he was acquitted by the trial Court- prosecution witnesses did not support the prosecution
version regarding giving of option- therefore, claim of trial Court that provision of Section 50
of N.D.P.S. Act was not complied with cannot be faulted- accused acquitted.

Title: State of H.P. Vs. Hem Raj alias Raju (D.B.) Page-1314

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 1.620 kilograms of
charas- accused had given his consent to search his bag- however, Investigating Officer had
conducted the personal search of the accused- further, entry regarding the production of the
case property in the Court was not made in the register due to which the case property
produced in the Court is not linked to the case property recovered at the spot- held, that in
these circumstances, prosecution case is not proved- accused acquitted.

Title: Suresh Kumar Vs. State of H.P (D.B.) Page-600

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 2 kg. of charas-
independent witnesses had not supported the prosecution version- case property produced
in the Court is not connected to the case property recovered at the spot as entry in the
malkhana register was not produced- held, that in these circumstances, prosecution
version is not proved- accused acquitted.

Title: Mohinder Singh Vs. State of H.P (D.B.) Page-662

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 300 grams of charas-
he was given option to be searched before Magistrate, Gazetted Officer or by the police party-
held, that only two options are available to the accused- either to be searched before
Gazetted Officer or Magistrate and giving third option is contrary to Section 50 of N.D.P.S.
Act- in these circumstances, accused was rightly acquitted by the trial Court.

Title: State of Himachal Pradesh Vs. Ashok Kumar (D.B.) Page-1138

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 248 grams of charas-
independent witnesses have not supported the prosecution version-there were
contradictions in the testimonies of the police officials- accused was acquitted by the trial
Court - held, that in these circumstances, prosecution version was not proved beyond
reasonable doubt- accused acquitted.

Title: State of Himachal Pradesh Vs. Puran Chand (D.B.) Page-1157
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N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 400 grams of charas-
she was acquitted by the trial Court- independent witnesses did not support the prosecution
version- it was proved on record that family members of the accused were residing with her-
therefore, exclusive possession of the accused was not proved- held, that accused was
rightly acquitted by the trial Court.

Title: State of Himachal Pradesh Vs. Sunita Devi (D.B.) Page-1153

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 320 grams of charas-
she was acquitted by the trial Court- it was specifically stated in the consent memo that
police had a prior information regarding the possession- however, police had not complied
with provision of Section 42- testimonies of police officials were not satisfactory — held, that
acquittal of the accused by trial Court was justified and proper- appeal dismissed.

Title: State of Himachal Pradesh Vs. Rupali Chauhan (D.B.) Page-1150

N.D.P.S. Act, 1985- Section 20- Accused was found in possession of 4 kg. of charas- he was
acquitted after trial — it was admitted by PW-1 that place was heavily populated- there were
many shops and many people were residing in the vicinity— however, no independent
witness was associated- rukka was prepared at 11:30 P.M but was sent at 12:30 P.M- delay
was not explained- samples were not taken homogenously- held, that in these
circumstances, prosecution version was not proved beyond reasonable doubt- accused was
rightly acquitted by the trial Court.

Title: State of Himachal Pradesh Vs. Sohan Singh (D.B.) Page- 1191

N.D.P.S. Act, 1985- Section 20- Accused was intercepted by the police while he was coming
from footpath with yellow coloured bag — on search, 910 grams of charas was recovered-
accused was acquitted by the trial Court- in appeal against the acquittal held, that despite
availability of independent witnesses, none was associated by the Investigating Officer-
further, witnesses have given contradictory versions- when two versions are available on
record; one that accused was seen coming from the footpath and second that he was
travelling in HRTC Bus, accused was rightly acquitted by the trial Court- appeal dismissed.

Title: State of H.P. Vs. Hitender Kumar (D.B.) Page-803

N.D.P.S. Act, 1985- Section 20- Accused was intercepted while transporting 1kg 400gms
cannabis in a bag while travelling in a bus- after investigation challan filed and the trial
court acquitted the accused- in appeal held that, independent witnesses have not supported
the case and official witnesses have contradicted each other on material particular- Pw5
claims the accused to be sitting on seat No. 42; whereas PW6 claims the accused to be
sitting in seat No. 43- further, PW6 states that the police party departed from the Police
Station at 9.05 a.m, whereas, PW6 refers the departure time as 9.55 a.m- thus the genesis
of the prosecution case not established- accused rightly acquitted.

Title: State of H.P. Vs. Dalip Kumar (D.B.) Page-975

N.D.P.S. Act, 1985- Section 20- Accused was sitting on the side of the road- he became
perplexed on seeing the police and tried to escape- he was apprehended and during search
1.8 kg. charas was found in his possession- testimonies of police officials were not in
accordance with the FIR- their testimonies were contradictory to each other- independent
witnesses were not associated despite availability- there was contradiction between the
testimony of PW-2 and PW-9 regarding the time at which the investigation started, which
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shows that PW-2 is a planted witness- PW-9 deposed that he had not counted the vehicles
which crossed the site of the occurrence- this shows that vehicles were crossing but no
efforts were made to stop any vehicle and to associate any independent witness- held, that
in these circumstances, prosecution case was not proved- accused acquitted.

Title: Gulshan Kumar Vs. State of H.P. (D.B.) Page-4

N.D.P.S. Act, 1985- Section 20 and 29- Accused were found in possession of 1.537 kg. and
1.501 kg. of charas- PW-1 stated that person carrying rukka did not return with the case
file- however, PW-8 stated that a person carrying rukka returned with the case file- PW-1
stated that case property was packed and sealed before sending rukka to the Police Station-
PW-8 stated that case property was sealed after the return of the case file — there are major
contradictions regarding the place where accused were apprehended- the manner in which
accused were intercepted and search, sealing and sampling procedure were completed at the
spot- held, that accused were rightly acquitted by the trial Court- appeal dismissed.

Title: State of H.P. Vs. Ranjit Singh & another (D.B.) Page-751

N.D.P.S. Act, 1985- Section 20 and 55- Accused was apprehended while travelling on a
motorcycle with a bag carrying 1.980 kgs. charas by the police team during nakka- accused
was convicted by the trial Court- in appeal held, that compliance of Section 55 of N.D.P.S.
Act was not made as SHO concerned had not re-sealed the case property deposited with
him- further held, that although, compliance of section 55 of the Act is directory yet, the
same is required to be followed scrupulously taking into account the stringent sentence
under the Act — omission on the part of SHO creates doubt regarding the genuineness of the
case property- further police official who had brought the case property from malkhana to
Court and back, was not examined and entry in malkhana register with respect to taking of
case property to the Court was not proved- alleged independent witnesses (PW-7) not
supported the prosecution case and admitted in cross examination to be a witness in
number of similar cases- failure to associate independent witness by Investigating Officer
also creates doubt in the prosecution story- acquittal of accused not established- appeal
accepted.

Title: Kamaljeet @ Kamal Vs. State of Himachal Pradesh (D.B.) Page-872

N.D.P.S. Act, 1985- Section 20- Petitioner was found in possession of 800 grams of charas-
he was acquitted by the trial Court- it was specifically stated in the consent memo that
police had information regarding the narcotic drugs- provision of Section 42(2) was not
complied with- an option to be searched before the Gazetted Officer, Magistrate or the police
party was given, which was not in accordance with the Section 50 of N.D.P.S. Act as option
to be searched before magistrate or gazetted officer has to be given- independent witnesses
were not associated- hence, in these circumstances, accused was rightly acquitted- appeal
dismissed.

Title: State of H.P. Vs. Pappu son of Sh. Rasala Ram (D.B.) Page-1214

N.D.P.S. Act, 1985- Section 20- Police party found a vehicle parked on the road- accused
was found sitting in the vehicle on the driver seat- he told on inquiry that the vehicle had
heated up and it was parked on the road side due to this reason- accused was asked to
produce Driving Licence but he could not produce the same- Registration Certificate was
produced which was in the name of one R’- search of the vehicle was conducted by the
police on which one POP bag with two strings was recovered from underneath the seat of the
driver- it was found to be containing 2 kg. 240 grams of charas- accused was convicted by
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the trial Court- recovery was effected during the night, therefore, the non-association of
independent person will not affect the prosecution case- personal search of the accused was
conducted by the police prior to the recovery of the charas- however, police officials had not
complied with the requirement of Section 50 of N.D.P.S. Act and had not apprised the
accused of his right to be searched before the Magistrate or Gazetted Officer- further,
abstract of Malkhana register was not produced before the Court to connect the case
property produced in the court with the property recovered from the spot- held, that in these
circumstances, prosecution case was not proved- appeal accepted- accused acquitted.

Title: Yash Pal Vs. State of H.P. (D.B.) Page-495

N.D.P.S. Act, 1985- Section 21- Accused was convicted of possession of 7600 capsules of
Parvon Spas and 1142 capsules of Spasmo Proxyvon- in appeal held, that official witnesses
have spoken categorically about the facts - independent witnesses had resiled from their
previous statements, however their testimonies cannot be believed as they had admitted
their signatures on the memo and Sections 91 and 92 of Indian Evidence Act excluded their
oral testimonies - Section 42(2) of Act was also complied and the case property is proved to
have remained intact in the malkhana- trial Court has rightly appreciated the evidence and
the guilt of the accused is fully established- appeal dismissed.

Title: Sanjeev Kumar Vs. State of Himachal Pradesh (D.B.) Page-385

‘P’

Payment of Wages Act, 1936- Section 15- Petitioner alleged that respondent had engaged
him for completion of the work awarded by I & PH Department- petitioner employed 40
labourers - he was paid only Rs. 2,63,859/- out of Rs. 3,46,880/- by respondent, whereas,
remaining amount of Rs.83,021/- was never paid- respondent denied the award of contract
to him and the fact that petitioner was engaged by him to complete the assignment- Trial
Court directed respondent to pay Rs.83,021/- with interest- Appellate court accepted the
appeal and set aside the decision of trial court - held, that Appellate Court had failed to
appreciate the fact that respondent had admitted in reply to the notice served upon him by
the petitioner that the work was awarded to him- the denial of this fact by respondent in
reply to the petition and in evidence is, thus, inconsequential- further held, that Appellate
court had not read the statement of AW-3 Jiwan Chand in totality and had further wrongly
disbelieved the witnesses examined by the petitioner to support his case- the appellate court
had also failed to notice the fact that respondent had not even appeared in the witness box
to support his case nor had he examined any witnesses- claim of the petitioner is duly
proved- appeal allowed and judgment of trial Court restored.

Title: Rattan Lal Vs. R.K. Seth Page-838

Prevention of Food Adulteration Act, 1954- Section 16 (1) (a) (i)- Food Inspector took
sample of Arhar Dal for analysis from the shop of the accused- sample was found to be
adulterated on analysis — sample was taken in a carry bag- held that samples are to be
taken in clean bottles, jars or any other suitable containers, which are to be closed
sufficiently tight to prevent leakage, evaporation and entrance of moisture- polythene bag
does not fall within the definition of a container as per description in Rule 14- Further, as
per Food Inspector, 600 grams of Arhar Dal was divided into three parts of 200 grams each,
whereas, 150 grams Dal was received for analysis which does not conform to the quantity of
Dal prescribed in rules- prosecution case was not proved in these circumstances and
accused was rightly acquitted.

Title: State of H.P. Vs. Deepak Sood Page-233
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‘R’

Right of Children to Free and Compulsory Education Act, 2009- Section 13- Petitioner
approached respondent No. 4 for admitting his younger child in class 3, but the admission
was declined on the ground that the child had not made the grade and could not be
selected- petitioner claimed that school is situated at the distance of 75 meters and the child
has an unfettered right to be admitted in the school- school pleaded that son of the
petitioner had competed with other children but had failed to make the grade and, therefore,
could not be granted admission- held, that every child of the age of 6 to 14 years shall have
right to free and compulsory education in a neighborhood school till the completion of
elementary education- however, this does not give any right to child of the parents to pick
and choose a particular school- private aided recognized school has a right to autonomy-
petition dismissed.

Title: Nisha Kanwar Vs. State of Himachal Pradesh and others (D.B.) Page-567

Right to Information Act, 2005- Section 19- Petitioner sought information from Public
Information Officer — incomplete information was supplied to him on which an appeal was
preferred by the petitioner- Appellate Authority directed to supply the complete information-
however, no costs were imposed for supplying incomplete information- petitioner preferred a
further appeal- the State Information Commission imposed a cost of Rs. 250/- for the delay-
petitioner preferred a writ petition against this order- held, that period spent in appeal is to
be excluded while calculating the delay — the precise nature of the information sought was
not specified- therefore, respondent cannot be penalized for the delay- writ petition
dismissed.

Title: Dinesh Kumar Vs. State Information Commission & Ors. (D.B.) Page-588

‘S’

Specific Relief Act, 1963- Section 5- Nautor land was granted to ‘S’- mutation was attested
in her favour- suit land was inherited by plaintiff on her death- plaintiffs claimed that
defendants had got themselves recorded as non-occupancy tenants, although, they had not
paid any rent- defendants claimed that ‘S’ had admitted them as tenants- in the alternative,
they claimed that they had acquired title by virtue of agreement to sell executed by ‘S’-
defendants also took up the plea of adverse possession - suit was dismissed by the trial
Court- an appeal was preferred which was allowed- it was not disputed that nautor was
allotted to ‘S’- defendants pleaded adverse possession but no evidence was led to prove this
fact- DW-2 admitted that Patwari had not visited the spot- defendants did not claim that
they were inducted as tenants but pleaded that they were put in possession- the agreement
was against the public policy- it was not proved that possession was taken in pursuance of
the agreement to sell or that the defendants were ready and willing to perform their part of
contract- in these circumstances, Appellate Court had rightly set aside the decree passed by
trial court and had allowed the appeal.

Title: Ram Prakash and others Vs. Jamil Akhtar & ors. (D.B.) Page-796

Specific Relief Act, 1963- Section 5- Plaintiff filed a suit for possession on the ground that
father of the defendant got himself recorded as kabiz during settlement and took possession
of the suit land- defendants were requested to hand over the possession but the possession
was not delivered- said entry was made for the first time showing the name of the father of
the defendant in the column of possession- there is no basis for recording the same- no
entry was made regarding the payment of the rent- no evidence was produced by the
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defendants to show that land was handed over to the defendant for cultivation- appellate
court had rightly dismissed the suit.

Title: Ram Kumar (since deceased) through his LRs. Rohit Sharad and ors. Vs. Hukmi Devi
(deceased) & Lekh Raj and ors. Page-415

Specific Relief Act, 1963- Section 20- Defendant agreed to sell his share to the plaintiff for
Rs.1,15,000/- - he agreed to execute the sale deed on the receipt of balance amount of
Rs.5,000/- from the plaintiff- defendant denied the agreement or the receipt of the sale
consideration- suit was decreed by the trial Court- an appeal was preferred which was
dismissed- the record shows that plaintiff remained ready and willing to perform his part of
the agreement- notice was issued to the defendant to execute sale deed- a sum of Rs.5,000/-
was deposited in the court- plaintiff also appeared before Sub Registrar but defendant did
not execute the sale deed- held, that execution of the agreement was proved and the suit
was rightly decreed by the trial Court.

Title: Ganga Ram Vs. Luharu Ram Page-760

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit pleading that he is owner in
possession of the suit land- land was allotted to him on 13.6.1981, nazarana was deposited
by him, his allotment was subsequently cancelled but defendant was estopped from
cancelling the allotment- revenue record shows that State was owner of the land and the
land was in possession of the Forest Department- held that land could not have been
allotted for non-forest purposes- allotment was cancelled within three years of the discovery
of the fraud- Additional District Magistrate had the necessary jurisdiction to go into the
question.

Title: Budhi Singh Vs. State of H.P. Page-106

Specific Relief Act, 1963- Section 34- Plaintiff claimed that he was the only legal heir of M
and R, who had died issueless and that the defendants had got mutation attested wrongly
claiming themselves to be the legal heirs- suit was dismissed by the trial Court- appeal was
allowed- held, in regular second appeal that no inquiry was conducted at the time of
attestation of mutation- trial Court had wrongly relied upon the certificate issued by the
Gram Panchyat without examining the Panchyat Official- Appellate Court had correctly
appreciated the oral and documentary evidence- appeal dismissed.

Title: Shyam Lal & anr. Vs. Mohan Lal Page-509

Specific Relief Act, 1963- Section 34- Plaintiff executed a Power of Attorney in favour of
defendant on 29.05.1979 as he intended to go abroad- but plaintiff could not go abroad and
requested the defendant not to act upon Power of Attorney — however, defendant executed a
sale deed on 17.11.1989 on the basis of Power of Attorney for consideration of Rs.
1,50,000/-, whereas, actual value of the property was more than Rs. 4 lacs — Power of
Attorney was cancelled subsequently- a civil suit was filed for setting aside the sale deed-
defendant pleaded that sale deed was cancelled as per the instructions and under the
authority of the plaintiff- defendants No. 2 and 3 claimed to be bona-fide purchasers for
consideration- defendant No. 2 filed another civil suit pleading that she was owner in
possession on the basis of the sale deed and was being dispossessed forcibly without any
right- it was admitted by the plaintiff that he had appointed defendant as Power of Attorney
and had given him power to dispose of the property by way of sale, mortgage or exchange-
plaintiff had not got the Power of Attorney revoked- held, that in these circumstances suit of
plaintiff was rightly dismissed and the suit of the defendant was rightly decreed.

Title: Maya Devi Vs. Des Raj and others Page-9
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Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit seeking declaration to the
effect that judgment and decree rendered by Senior Sub Judge, Mandi in Execution Petition
No. 66/94 is hit by Section 44 of Evidence Act and is nullity in the eyes of law having been
obtained by fraud- defendants pleaded that judgment/order had been upheld up to the
Hon’ble Supreme Court- previous suit was decreed for possession by way of pre-emption
subject to the deposit of the Rs. 8,000/- on or before 9.2.1981- time was extended by
30.10.1981- amount was deposited on or before 30.10.1981- objections were considered by
the Executing Court- order had attained finality- petition was filed within the period of
limitation- notification issued subsequently will not apply retrospectively- appeal dismissed.

Title: Gokal Chand Vs. Reeta and others Page-400

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit pleading that defendant was
recorded in possession as Chakotadar- he was never inducted as Chakotadar- defendant
pleaded that tenancy was created in his favour- he was paying Rs. 50/- as rent - however,
no documentary evidence was produced to prove the induction- no rent receipt regarding the
payment of the rent was produced- entry appeared for the first time in the jamabandi for
the year 1951-52, it was not explained as to how the entry was changed - no rapat
roznamcha or order passed by the Competent Authority was placed on record- order of
conferment of proprietary rights was passed without following the fundamental procedure
and in violation of the mandatory provision of H.P. Tenancy and Land Reforms Act.

Title: Rattani Devi (dead through LRs) & ors. Vs. Rasila Ram (dead through LRs) & ors.
Page-160

Specific Relief Act, 1963- Section 34- Plaintiff filed a suit for declaration pleading that he
is owner in possession of the suit land- mutation No. 191 is illegal and defendant started
interfering with the possession of the plaintiff on the basis of mutation- plaintiff claimed that
suit land was originally owned by ‘K’ who was widow- plaintiff was tenant at Will and had
become the owner- defendant shown to be owner on the basis of mutation of inheritance-
trial Court dismissed the suit- an appeal was preferred which was accepted- held, that all
the tenants other than the occupancy tenants were conferred proprietary right- limited
protection was granted to the owner- the conferment was automatic in favour of other
tenants- widow succeeding to the property of her husband is entitled to retain the property
during her life time and no right to resumption has been given to her- there can be no
succession of her right.

Title: Kulbhushan Vs. Prem Singh (deceased) through his LRs. Smt. Kaushalya Devi and
others Page-955

Specific Relief Act, 1963- Section 34- Plaintiffs filed a civil suit claiming that they are
owners in possession of the suit land- defendant No. 1 had got himself recorded as owner
over the suit land and this entry was void- held that plaintiffs had not approached the
Patwari regarding the acquisition of title by way of exchange- Patwari had not noted the date
of making entry nor had he got the entries attested from the Lambardar, Pradhan or Up-
Pradhan- cuttings were not attested by Patwari or Kanungo- plaintiffs were not present at
the time of passing of the order- held that mutations are not in conformity with law and do
not confer any title.

Title: Ujjagar Singh Vs. Mohinder Singh & ors. Page-152

Specific Relief Act, 1963- Section 34- Plaintiffs pleaded that they and defendant No. 2
constituted joint Hindu Mitakshra Coparcenary Family- defendant No. 2 had alienated the
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property without any legal necessity- hence, a declaration for setting aside the ex-parte
decree was sought — record shows that ‘G’ , predecessor-in-interest of the parties was Adna
Malik who had acquired proprietary rights after notification- therefore, land possessed by ‘G’
was his self acquired property- land was inherited by defendant no. 2 under Section 8 of
Hindu Succession Act and would retain the character of self acquired property- Courts
below had rightly dismissed the suit.

Title: Dhanwant Singh & ors. Vs. Prem Kaur & ors. Page- 326

Specific Relief Act, 1963- Section 34- Plaintiffs pleaded that they and defendant No. 4
constituted joint Hindu Mitakshra Coparcenary Family- defendant No.4 had alienated the
property without any legal necessity- hence, a declaration for setting aside the ex-parte
decree was sought — record shows that ‘G’ , predecessor-in-interest of the parties was Adna
Malik who had acquired proprietary rights after notification- therefore, land possessed by ‘G’
was his self acquired property- land was inherited by defendant no. 4 under Section 8 of
Hindu Succession Act and would retain the character of self acquired property- Courts
below had rightly dismissed the suit.

Title: Dhanwant Singh & ors. Vs. Punni & ors. (RSA No.184 of 2008) Page- 337

Specific Relief Act, 1963- Section 34- Plaintiffs pleaded that they and defendant No. 4
constituted joint Hindu Mitakshra Coparcenary Family- defendant No.4 had alienated the
property without any legal necessity- hence, a declaration for setting aside the ex-parte
decree was sought — record shows that ‘G’ , predecessor-in-interest of the parties was Adna
Malik who had acquired proprietary rights after notification- therefore, land possessed by ‘G’
was his self acquired property- land was inherited by defendant no. 4 under Section 8 of
Hindu Succession Act and would retain the character of self acquired property- Courts had
rightly dismissed the suit.

Title:Dhanwant Singh & ors. Vs. Kharak Singh & ors. Page- 321

Specific Relief Act, 1963- Section 34- Plaintiffs pleaded that they and defendants No. 2
and 3 constituted joint Hindu Mitakshra Coparcenary Family- defendants No. 2 and 3 had
alienated the property without any legal necessity- hence, a declaration for setting aside the
ex-parte decree was sought — record shows that ‘G’ , predecessor-in-interest of the parties
was Adna Malik who had acquired proprietary rights after notification- therefore, land
possessed by ‘G’ was his self acquired property- land was inherited by defendants no. 2 and
3 under Section 8 of Hindu Succession Act and would retain the character of self acquired
property- Courts below had rightly dismissed the suit.

Title: Dhanwant Singh & ors. Vs. Punni & ors. (RSA No. 132 of 2005)
Page-332

Specific Relief Act, 1963- Section 34- Plaintiffs pleaded that they and defendants No. 3
and 4 constituted joint Hindu Mitakshra Coparcenary Family- defendants No. 3 and 4 had
alienated the property without any legal necessity- hence, a declaration for setting aside the
ex-parte decree was sought — record shows that ‘G’ , predecessor-in-interest of the parties
was Adna Malik who had acquired proprietary rights after notification- therefore, land
possessed by ‘G’ was his self acquired property- land was inherited by defendants no. 3 and
4 under Section 8 of Hindu Succession Act and would retain the character of self acquired
property- Courts had rightly dismissed the suit.

Title: Dhanwant Singh & ors. Vs. Ram Nath & ors. Page-342
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Specific Relief Act, 1963- Section 34- Plaintiffs sought declaration and injunction pleading
that they are in possession of the suit land- defendant has no right over the suit land and
the revenue entries showing the defendant as owner are wrong- defendant pleaded that
entries were correctly recorded- suit land was earlier in possession of the grand-father of the
plaintiffs and father of the defendant- held that father of the plaintiffs and defendant
inherited the tenancy to the extent of %2 share - suit property was earlier in possession of the
grand-father and thereafter it was to be succeeded equally- mutation was attested in the
presence of the plaintiffs without any objection from them- it cannot be believed that after
the death of the grand-father only one son would have acquired the entire suit land as
tenant- case of the plaintiffs was not proved and suit was rightly dismissed.

Title: Kuber Raj and another Vs. Hari Singh (died) through his LRs  Page-203

Specific Relief Act, 1963- Section 34- Plaintiffs sought declaration and injunction
challenging the Will allegedly executed by one "T' in favour of defendant on the plea that Will
was outcome of fraud, mis-representation and that 'T' was not in sound disposing state of
mind- defendant supported the Will as a genuine document- trial Court dismissed the suit
and the First Appellate Court dismissed the appeal — in second appeal held, that suit
property originally belonged to one 'B' from whom it was inherited by 'T'- plea of plaintiffs
that property was looked after by the husband of plaintiff No.1 and deceased was also
maintained by him stand falsified from the fact that there was litigation between 'T" and the
husband of the plaintiff No.1- defendant further proved that 'T' was rather looked after by
the defendant —appeal dismissed.

Title: Chiri Devi and another Vs. Drompti Devi (deceased) through LR’s Labh Singh and
another Page-779

Specific Relief Act, 1963- Section 38- Plaintiff claimed that being mother of the deceased
she was having share in death-cum- retirement gratuity, family pension and G.P.F. amount
which was paid to defendant No. 2 despite representation made by the plaintiff- defendants
pleaded that amount is payable to nominee in accordance with the rule and same was
rightly paid to them- plaintiff is mother of the deceased whereas defendants No.3 to 5 were
nominees of the deceased- held, that nominee is entitled to receive money but he holds it on
behalf of other legal heirs- plaintiff being class-I legal heir is entitled to 1/4%™ share and
defendants No. 3 to 5 would be entitled to 3/4th share- Appellate Court had rightly granted
the amount to the plaintiff- appeal dismissed.

Title: Neena and others Vs. Sunehru Devi and others Page-20

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit pleading that defendants
were interfering with his possession and claimed permanent prohibitory injunction-
defendants claimed to be in possession and further claimed that they had become owners by
way of adverse possession - plaintiff was proved to have been dispossessed on the date of
the filing of the suit- defendants had failed to prove their plea of adverse possession- held,
that Court could have moulded the relief and granted relief of the possession, even though,
such relief was not specifically pleaded by the plaintiff.

Title: Anil Kumar & others Vs. Gokal Chand Page-100

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit claiming that he is owner in
possession of the suit land which is recorded as gair mumkin rasta- he had affixed a gate to
prevent the access of cattle- defendant denied to remove the gate- a fresh notice was issued
to defendant for removal of the gate- defendant claimed that there was a passage over the
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suit land which was being used by inhabitants of the area- suit was dismissed by the trial
Court- an appeal was preferred which was allowed- plaintiff is recorded to be owner in
possession in the revenue record- defendant had never applied for the change of entry- there
is not material on record to show that path was made pucca by Municipal Corporation from
its own funds- defendant had no right to interfere with the suit land and suit was rightly
decreed by Appellate Court — appeal dismissed.

Title: The Executive Officer, Municipal Council, Nahan & another Vs. Prem Chand
Page-770

Specific Relief Act, 1963- Section 38- Plaintiff pleaded that he is owner in possession of
the suit land- defendant started interfering with the same without any right to do so- PW-1
specifically admitted in his examination-in-chief as well as in cross-examination that
defendants are co-sharers- plaintiff and defendants are recorded as co-sharers in Khasra
girdawari and jamabandi- therefore, plaintiff should have filed suit for partition and not for
injunction- appeal dismissed.

Title: Dhani Ram Vs. Chet Ram and another Page-646

Specific Relief Act, 1963- Section 38- Plaintiff purchased the suit land- he filed a suit
seeking permanent prohibitory injunction against the defendant who has no right, title or
interest in the suit — defendant pleaded that suit land bearing Khasra No.153/57 was part
and parcel of Khasra No.47- record shows that Khasra Nos.56 and 47 are separately owned
and possessed by the parties- no evidence was placed on record to show that any part of
Khasra No.153/57 formed part of Khasra No.47- demarcation report also does not show
that Khasra No.153/57 was part of Khasra No.47- held, that Court had properly appreciated
the evidence- appeal dismissed.

Title: Khem Singh Vs. Y.R. Sharma Page-377

Specific Relief Act, 1963- Section 38- Plaintiffs claimed that they are owners in possession
of the suit land- HPPWD started construction of the road and carried out alignment of the
road through the suit land- defendants denied that road was passing through the suit land
and claimed that road was passing through the Government land- the suit was decreed by
the trial Court and appeal was dismissed- held, that the State had taken a specific plea that
road was not being constructed through the suit land- ownership and possession of the
plaintiffs were not denied- the State cannot use the land without acquiring the same- Court
had correctly appreciated the oral and documentary evidence on record- appellants who
were not party to the case, had filed an application before First Appellate Court- same was
allowed by First Appellate Court- appellants should have filed separate suit for redressal of
their grievances instead of filing the application.

Title: Kr. Uday Singh and others Vs. Kali Ram and ors. Page-764

Specific Relief Act, 1963- Section 38- Suit land was allotted as Nautor to 'R'- it was
succeeded by his legal heirs on his death- legal heirs sold the suit land to the plaintiffs who
were recorded owner in possession- the defendant started interfering in possession of the
plaintiffs on which they filed a suit for permanent prohibitory injunction- defendant claimed
that he is in possession of the suit land since 1952 and has become owner by way of adverse
possession- suit was dismissed by the trial Court- additional issues were framed by the
Appellate Court and the case was remanded to trial Court- trial Court discarded the plea of
the adverse possession and decreed the suit for possession- appeal was dismissed by the
Appellate Court- it was duly proved on record that land was allotted to 'R'- it was succeeded
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by his legal heirs on his death- legal heirs had sold the suit land to the plaintiff- this was
duly recorded in the revenue record- as well the increase in the area of the suit land had
occurred during the settlement operation- it is negligible and will not render the identity of
the suit land doubtful- defendant has not led any evidence to prove that house was
constructed by him in the year - he admitted that suit land is vacant on the spot- mere long
possession is not equivalent to adverse possession- hence, Court had rightly negated the
plea of adverse possession- appeal dismissed.

Title: Sonam Angroop Vs. Khub Ram and others Page-744

‘T,

Torts- Plaintiff filed a civil suit for damages pleading that defendant had made false and
frivolous complaint to the Forest Department, consequently her premises were searched- he
had also made a complaint to the Branch Manager leveling imputations against the
character of plaintiff - suit was decreed by the trial Court- however, decree was set aside in
appeal- plaintiff had relied upon the photocopy of the official report- no application for
leading secondary evidence was filed- held that documents are not admissible in evidence,
unless the grounds are laid down for leading secondary evidence — appeal dismissed.

Title: Piaro Devi Vs. Anant Ram Page-13

‘W’
Workmen Compensation Act, 1923- Section 22- Claimants claimed that their brother had
died in the road accident while driving the vehicle- Commissioner awarded a compensation
of Rs. 7,21,160/-- it was contended that claimants were dependent upon the deceased- held,
that claimants had lost their father and brother- claimant No. 2 was minor and was
dependent upon the deceased - other claimants are minor sisters who fall within the
definition of the ‘dependent’ under Section 2(d) — appeal dismissed.

Title: Oriental Insurance Co. Ltd. Vs. Ramesh kumar and others Page-261
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BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.
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CMPMO No. 402 of 2015.
Date of decision: October 8, 2015.

Code of Civil Procedure, 1908- Order 22 Rule 4- Defendant ‘G’ died during the pendency of
suit and his legal representatives were brought on record- defendant had also filed a
counter-claim but his legal representatives were not substituted in counter-claim - later on,
an application was filed by his legal representatives to bring themselves on record as
counter-claimants- application was dismissed by the trial Court but Lower Appellate Court
allowed the same- held, that once Legal Representatives of deceased ‘G’ were substituted in
the main suit, there was no necessity of their impleadment in the Counter-Claim- order of
Lower Appellate Court upheld and petition dismissed. (Para- 4 and 5)

Cases referred:

N. Jayaram Reddi and another V. the Revenue Divisional Officer and land Acquisition
Officer, Kurnool, AIR 1979 Supreme Court, 1393

Organic Insulations Vs. Indian Reyon Corporation Limited, (2003) 9 SCC 187

For the Petitioner : Ms. Chetna Thakur, Advocate, vice  Mr. Dushyant Dadwal,
Advocate.
For the respondents: Nemo.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (Oral)
Heard.

2. A short but interesting question of law involved in this petition for
adjudication is as to whether in cross cases non-substitution of legal representatives of a
deceased party in one of the appeal or Cross Objections has any adverse effect in the
proceedings therein when the LRs of the said party have been substituted in another
appeal(s)/Cross-Objections or not. The law on this point is no more res integra as the Apex
Court in N. Jayaram Reddi and another V. the Revenue Divisional Officer and land
Acquisition Officer, Kurnool, AIR 1979 Supreme Court, 1393 has held as follows:-

“42. Nouw, if the discernible principle underlying Rules 3 and 4 of
Order 22 is that the legal representatives of the deceased likely to be
affected one way or the other by the decision in appeal must be before
the Court and must be heard before a decision affecting their interests
is recorded, it would stand fully vindicated when in cross-appeals a
party occupying the position of an appellant in one appeal and
respondent in the other dies and his legal representatives are brought
on record in the appeal in which he is the appellant and not in the
other appeal wherein he is a respondent because the subject-matter of
both the appeals being the decree under attack, they have an



opportunity to support the decree in their favour and question the
correctness of the decree adverse to them. Even if they were brought
on record as legal representatives of the deceased in his capacity as
respondent in the cross-appeal, they could not have further advanced
their case nor could they have done anything more than what they
would do in their capacity as legal representatives of the deceased
appellant unless they were precluded from contending that they being
not on record cannot support or controvert the decree. They have thus
the fullest opportunity of putting forth their grievance against and in
support of the decree. Their position was not the least likely to be
affected one way or the other even if they were not formally impleaded
as legal representatives of the deceased in his capacity as respondent.
To say that cross-appeals are independent of each other is to overlook
the obvious position which parties adopt in cross-appeals is the same
as interdependence of appeal and cross-objections a decision with
regard to appeal would directly impinge upon the decision in cross-
objections and vice versa. Indubitably the decision in one of the cross-
appeals would directly impinge upon the decision in the other because
both ultimately arise from the same decree. This is really the
interdependence of cross-appeals and it is impossible to distinguish
cross-appeals from appeal and cross-objections. Unfortunately this
interdependence was overlooked by the Madras High Court when the
scope of cross-appeals arising from the same decree and appeal and
cross-objections in respect of the same decree were not examined in
depth in Shankaranaina Saralaya’s case (AIR 1931 Mad 277). This
approach is merely an extension of the principle well recognized by
Courts that if legal representatives are before the Court in the given
proceeding in one capacity it is immaterial and irrelevant if they are
not formally impleaded as legal representatives of the deceased party
in another capacity. Shorn of embellishment, when legal
representatives of a deceased appellant are substituted and those
very legal representatives as legal representatives of the same person
occupying the position of respondent in cross-appeal are not
substituted, the indisputable outcome would be that they were on
record in the connected proceeding before the same Court hearing both
the matters, in one capacity though they were not described as such in
their other capacity, namely, as legal representatives of the deceased
respondent. To ignore this obvious position would be giving undue
importance to form rather then substance. The anxiety of the Court
should be whether those likely to be affected by the decision in the
proceeding were before the Court having full opportunity to canvass
their case. Once that is satisfied it can be safely said that the
provisions contained in rules 3 and 4 of Order 22 are satisfied in a
given case. To take another view would be to give an opportunity to
the legal representatives of a deceased party in an appeal having had
the fullest opportunity to canvass their case through the advocate of
their choice appearing in cross-appeals for them and having canvassed
their case and lost, to turn round and contend that they were not
before the Court as legal representatives of the same person in his
other capacity, namely, respondent in the cross-appeal. In other
words, those legal representatives were before the Court all throughout



the hearing of the appeal as parties to the appeal and canvassed their
case and were heard by their advance and they had the full
opportunity to put forth whatever contentions were open to them in the
appeals and to contest the contentions advanced against them by the
opposite side and yet if the other view is taken that as they were not
formally impleaded as legal representatives of the deceased
respondent in the cross-appeal that appeal has abated, it would be
wholly unjust. It is very difficult to distinguish on principle the
approach of the Court in appeals and cross-objections and in cross-
appeals in this behalf. No principle of law can distinguish this
deviational approach. The cases which have taken the view that in
cross-appeals the position is different than the one is appeal and
cross-objections do not proceed on any discernible legal principle. Nor
can they be explained by any demonstrable legal principle but in fact
they run counter to the established legal principle.”

3. Similar is the ratio of the judgment again that of Apex Court in Organic
Insulations Vs. Indian Reyon Corporation Limited, (2003) 9 SCC 187 in which the
judgment of the Apex Court in N. Jayaram Reddi’s case has also been followed. Therefore,
the position as emerges from the law laid down in the judgments supra is that the legal
representatives who were before the Court throughout during the course of hearing of the
appeal as party to the appeal and canvassed their case and had full opportunity to put forth
whatever contentions were opened to them in the appeals and also to contest the
contentions advance against them by the opposite party, their non-impleadment as legal
representatives in the cross appeal is of no consequences nor the cross appeal abates.

4. Now if coming to the present case, defendant No. 1 Shri Gorkh Nath had died
during the pendency of the suit in the trial Court. On an application filed under order 22
Rule 4 of the Code of Civil Procedure his legal representatives were ordered to be brought on
record in the main suit. Deceased defendant Shri Gorkh Nath had filed counter claims also.
His legal representative respondent No. 1 herein filed an application for her substitution as
his legal representative in the counter claim. The application, however, was dismissed by
the trial Court vide order dated 16.5.2014. That order was taken in appeal to learned Lower
Appellate Court which has been decided vide order dated 27.7.2015, (Annexure P-7) under
challenge in this petition. Learned Lower Appellate Court has reversed the order passed by
the trial Court while placing reliance on the judgments of Apex Court cited supra and has
rightly held that in view of substitution of legal representative of deceased Gorkh Nath in the
main suit, there was no necessity of impleadment of his legal representative in the counter
claim.

S. In view of the legal position discussed hereinabove the petitioner-plaintiff
cannot be said to be aggrieved by the order under challenge in this petition in any manner
whatsoever. Otherwise also, nothing to the contrary has been brought to the notice of this
Court by learned counsel representing the petitioner during the course of arguments.
Therefore, the impugned order being legal and valid calls for no interference by this Court.
The petition is accordingly dismissed.

0. Pending application(s), if any, stands dismissed.




BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

Gulshan Kumar ...Appellant.
Versus
State of H.P. ...Respondent.

Cr. Appeal No.: 180 of 2015
Reserved on: 09.10.2015
Date of Decision: 14.10.2015

N.D.P.S. Act, 1985- Section 20- Accused was sitting on the side of the road- he became
perplexed on seeing the police and tried to escape- he was apprehended and during search
1.8 kg. charas was found in his possession- testimonies of police officials were not in
accordance with the FIR- their testimonies were contradictory to each other- independent
witnesses were not associated despite availability- there was contradiction between the
testimony of PW-2 and PW-9 regarding the time at which the investigation started, which
shows that PW-2 is a planted witness- PW-9 deposed that he had not counted the vehicles
which crossed the site of the occurrence- this shows that vehicles were crossing but no
efforts were made to stop any vehicle and to associate any independent witness- held, that
in these circumstances, prosecution case was not proved- accused acquitted. (Para-9 to 15)

For the Appellant: Mr.Anuj Nag, Advocate.
For the respondent: = Mr.Ramesh Thakur, Assistant Advocate General.

The following judgment of the Court was delivered:

Per Sureshwar Thakur, Judge

This appeal is directed against the judgment rendered on 18.03.2015 by the
learned Special Judge, Mandi, in Sessions trial No. 25/2010 whereby the latter convicted
and sentenced the accused for his having committed an offence punishable under Section
20 of the Narcotic Drugs and Psychotropic Substances Act.

2. The accused/convict is aggrieved by the renditions of the learned Special
Judge, Mandi. Being aggrieved, he has by instituting the instant appeal before this Court
assailed the findings recorded therein. A prayer has been made therein that his appeal be
accepted and the findings of conviction recorded against him by the learned trial Court qua
his having committed an offence punishable under Section 20 of the NDPS Act be reversed
and set-aside in the exercise of appellate jurisdiction by this Court.

3. The prosecution story, in brief, is that ASI Amar Nath, Constable Ajit Singh,
ASI Ramesh Prashar, Constable Ganesh Dass, HHG Parshotam Dass and HHG Mitter Dev
had gone for patrolling in an official vehicle after lodging rapat. The police party started
search of the vehicles on 1.1.2010 and at about 3.15 p.m on national highway 21 accused
was found sitting on the parapet of the road. On seeing the police party he became
perplexed and tried to escape. He was apprehended. On search of the bag carried by the
accused charas was found in a polythene packet. On weighment, the charas was found to
be 1 kilogram 800 grams. The charas and polythene packet were kept in a cloth parcel and
were sealed with 8 seals of impression Y’ in presence of independent witness Bholu Ram.
Sample seal was drawn and facsimile of seal was obtained on NCB form filled in triplicate on
the spot. Thereafter the Investigating Officer prepared rukka and sent the same to police



station through constable Ajit Singh on which basis F.I.R was registered by SHO Shreshta
Thakur. The Investigating Officer prepared spot map and recorded the statements of the
witnesses. The case property was resealed by SHO Shreshta Thakur with seals of
impression ‘A’ and thereafter the case property alongwith relevant documents were deposited
with Kashmir Singh the then MHC. On 3.1.2010 the parcel containing contraband
alongwith sample seals, NCB forms and seizure memo etc. were sent to Forensic Science
Laboratory, Junga through constable Narender Kumar who deposited the same at FSL,
Junga. Thereafter, FSL’s report was obtained which proved that the parcel containing
extract of cannabis and sample of charas.

4. After completion of the investigation, challan, under Section 173 of the
Cr.P.C. was prepared and filed in the Court. The trial Court charged the accused for his
having committed an offence punishable under Section 20 of the NDPS Act to which he
pleaded not guilty and claimed trial.

S. In order to prove its case, the prosecution examined as many as 10
witnesses. On closure of the prosecution evidence, the statement of the accused under
Section 313 Cr.P.C. was recorded, in which he pleaded innocence. On closure of
proceedings under Section 313 Cr.P.C the accused person was given an opportunity to
adduce evidence, in defence, and he chose to adduce evidence in defence.

6. The accused/appellant is aggrieved by the judgment of conviction recorded
by the learned trial Court. Shri Anuj Nag, Advocate, has concertedly and vigorously
contended that the findings of conviction, recorded by the learned trial Court, are not based
on a proper appreciation of the evidence on record, rather, they are sequelled by gross mis-
appreciation of the material on record. Hence, he contends that the findings of conviction be
reversed by this Court, in the exercise of its appellate jurisdiction and be replaced by
findings of acquittal.

7. On the other hand, the learned Assistant Advocate General appearing for the
State, has, with considerable force and vigour, contended that the findings of conviction,
recorded by the Court below, are based on a mature and balanced appreciation of evidence
on record and do not necessitate interference, rather merit vindication.

8. This Court with the able assistance of the learned counsel on either side, has
with studied care and incision, evaluated the entire evidence on record.

9. Recovery of charas weighing 1 kilogram & 800 grams was effected from a
carry bag held by the accused. The carry bag wherefrom charas weighing 1.800 kilograms
was recovered was taken into possession under memo Ext.PW-1/A. Even though the
prosecution witnesses have deposed in tandem and in harmony qua each of the links in the
chain of circumstances commencing from the proceedings relating to search, seizure and
recovery till the consummate link comprised in the rendition of an opinion by the FSL on the
specimen parcels sent to it for analysis, portraying proof of unbroken and unsevered links,
in the entire chain of the circumstances, hence it is argued that when the prosecution case
stand established, it would be legally unwise for this Court to acquit the accused.

10. Besides when the testimonies of the official witnesses, unravel the fact of
theirs being bereft of any inter-se or intra-se contradictions hence, they too enjoy credibility
for sustaining thereupon the findings of conviction recorded against the accused by the
learned trial Court. Apparently, proof of the prosecution case is endeavoured to be
sustained on the strength of the unblemished testimonies of the police witnesses. A close
and studied perusal of the depositions of the police witnesses underscores the factum that
they have therein neither given a version qua the factum of recovery of contraband from the



exclusive and conscious possession of the accused inconsistent with the manner thereof as
recited in the F.I.LR. Ext.PW-9/C, for begetting a conclusion that hence their testimonies in
their respective examinations in chief are ridden with the vice of embellishments and
improvements vis-a-vis their previous statements recorded in writing nor also when the
versions qua the alleged occurrence deposed by the prosecution witnesses in their respective
examinations in chief stand not contradicted by the versions thereof comprised in their
respective cross examinations, necessarily when their testimonies are not ridden with any
vice of inter se contradictions so as to render them to be blemished and unworthy of
credence besides when their respective depositions are not afflicted with any vice of intra se
contradictions rather when they have respectively deposed qua the manner of recovery of
charas from the alleged conscious and exclusive possession of the accused bereft of any
disharmony or inconsistency, gives leverage to the inference that hence the prosecution has
been able to sustain the charge against the accused of charas weighing 1.800 Kgs. having
been recovered from his conscious and exclusive possession while his carrying it in a carry
bag held by him and which was seized under memo Ext.PW-1/A.

11. Be that as it may, given the manner of recovery of charas from the conscious
and exclusive possession of the accused inasmuch as it having come to be recovered from a
bag held by him in his right hand necessarily hence, when it was not recovered from either
his pocket or its being inextricably strapped with any part of his body in event whereof
compliance by the Investigating Officer with the mandatory provisions of Section 50 of the
NDPS Act was imperative, inasmuch as his being then enjoined to under an apposite
consent memo elicit from the accused his consent of search of his person being carried out
either by the Executive Magistrate or a Gazetted Officer or by the police official eliciting his
consent. Contrarily when it was recovered from a bag held by him necessarily the said
manner of the accused carrying it when did not constitute its being strapped inextricably
with any portion of his body necessarily then compliance by the Investigating Officer with
the provisions of Section 50 of the NDPS Act was not enjoined to be meted out by him. Nor
also when it was not a case of prior information rather was a chance recovery concomitantly
also then compliance with the mandate of Section 42 of the NDPS Act was not enjoined to be
meted out by the Investigating Officer.

12. However, even though the official witnesses through their recorded
depositions on oath have proven the factum of recovery of charas under memo Ext.PW-1/A
from the alleged conscious and exclusive possession of the accused while his carrying it in a
bag held by him besides when their testimonies comprised in their respective examinations
in chief are bereft of any taint of inter se contradictions vis-a-vis their depositions comprised
in their respective cross-examinations nor also when their testimonies are not ingrained
with the vice of intra se contradictions necessarily then when their testimonies inspire
confidence and are credible obviously reliance is to be imputed to them while concluding
qua the guilt of the accused. Nonetheless before proceeding to place implicit reliance upon
their testimonies, it is also imperative for this Court to gauge or discern from the available
evidence on record whether independent witnesses were available in the immediate vicinity
of the locality where the proceedings relating to search, seizure and recovery of contraband
from the alleged conscious and exclusive possession of the accused in the manner as
deposed by the official witnesses, were launched and concluded. The Investigating Officer,
is not obliged to associate independent witnesses while initiating proceedings qua search
and recovery of contraband from the alleged conscious and exclusive possession of the
accused nor also the non association of independent witnesses by the investigating officer
in the proceedings relating to search and recovery of contraband from the alleged conscious
and exclusive possession of the accused would oust or discount the probative worth of the
testimonies of the official witnesses. However, when independent witnesses despite proven



evidence of theirs being available in close proximity to the location where the proceedings
relating to search and recovery of contraband from the conscious and exclusive possession
of the accused were launched or carried out, are not associated, such non association of
independent witnesses by the Investigating Officer despite their availability would nurse an
inference that their non association was deliberate or intentional. Concomitantly also it
would give succor to an inference that the Investigating Officer, despite availability of the
independent witnesses in the vicinity of the location where the proceedings relating to
search and recovery of contraband from the conscious and exclusive possession of the
accused were launched or concluded, omitted to join them, as he intended to smother the
truth qua the genesis of the prosecution version. The genesis of the prosecution version
would gain credence with this Court only when it is free from the taint of it having been
reared by a partisan or a slanted investigation having been carried out by the investigating
officer. The investigation carried out by the Investigating Officer would garner an element of
slantedness or distortion when the investigating officer despite availability of independent
witnesses deliberately omits to join them in the proceedings relating to search and recovery
of contraband from the purported exclusive and conscious possession of the accused.
Consequently, a slanted or distorted investigation by the Investigating Officer would erode
the genesis of the prosecution story.

13. Furthermore, when the depositions of the official witnesses stand
corroborated by the deposition of an independent witness comprised in the testimony of PW-
2 necessarily then the genesis of the prosecution case acquires reinforced vigour and
sustenance. However, the acceptance of the genesis of the prosecution case anvilled upon
the testimonies of the prosecution witnesses besides its standing succor from the deposition
of PW-2, would only be with trepidation or extreme wariness on the part of this Court, as the
factum of whether PW-2 was an invented witness, is to be discerned from the testimonies
rendered on oath both by PW-2 and PW-9 the Investigating Officer. In the event of this
Court fathoming therefrom the fact that PW-2 is an invented witness necessarily then the
introduction of an invented witness by the Investigating Officer in the apposite proceedings
would cast a blur upon the fairness as also the transparency of investigation. Obviously
then the investigation carried out by the investigating Officer would be rendered flawed
besides skewed facilitating an inference of it being amenable to a concomitant deduction
hence being drawable by this Court of its not inspiring its trust and confidence. Apart
therefrom the evidence as existing on record has to be closely gauged for disinterring
therefrom whether independent witnesses other than PW-2 were available for theirs being
associated in the apposite proceedings carried out by the Investigating Officer, who yet were
omitted to be associated despite theirs availability, spurring a concomitant inference from
this Court that such an omission on the part of the Investigating Officer was both deliberate
as well as intentional merely to smother the truth qua the genesis of the prosecution case.
Sequelly then a smothered and tainted investigation would not gain credence from this
Court. Initially for gauging whether PW-2 is an invented witness, the occurrence of the fact
in his testimony of the apt proceedings having stood commenced/launched at the site of
occurrence at about 2.15 p.m. is material, in as much as it is in blatant contradiction to the
testimony of the investigating officer who while deposing as PW-9 has therein recorded on
oath the fact that the apposite proceedings at the site of occurrence stood commenced at
about 3.15 p.m. The open rife contradiction intra se PW-2 and PW-9 qua the aforesaid
material fact about the timing of the commencement of the apposite proceedings at the site
of occurrence on the relevant date obviously constrains a deduction from this Court that,
PW-2 is an invented witness. In other words, if the testimony of the Investigating Officer of
the apt proceedings having stood commenced at 3.15 p.m on the relevant date is to be
believed, then the testimony of PW-2 of the apt proceedings at the relevant date having
commenced at about 2.15 p.m is rendered oustable besides unworthy of credit. The ensuing



inference which is garnerable therefrom is that PW-2 is an invented witness. The conclusion
as drawn by this Court of PW-2 being an invented witness renders any reliance upon his
testimony by the prosecution to lend corroborative strength to the genesis of its case, to be
both misconceived as well as legally ill-founded. With the Investigating Officer having
invented an independent witness to the apposite proceedings besides fillips the sequel of his
intending to smother the truth qua the genesis of the prosecution version, naturally a
smothered version qua the genesis of the prosecution case cannot be foisted with any
veracity. Moreover, the inference of PW-2 being unavailable at the site of occurrence at the
time contemporaneous to the initiation of the apposite proceedings thereto is garnered by (a)
the existence of an admission in his deposition comprised in his cross-examination of his
photo figuring in photograph Ext. D-4 having been clicked on the day subsequent to the
initiation of the apposite proceedings (b) his having in his deposition comprised in his cross-
examination conceded qua his having not signed the recovery memo contemporaneously
with the official witnesses.

14. Be that as it may, it is now to be ferreted from the evidence on record
whether on the relevant date at the time contemporaneous to the commencement of the
apposite proceedings by the Investigating Officer independent witnesses were available in
proximity to the site of occurrence for theirs being associated in the apposite proceedings by
the Investigating Officer. In case the evidence on record on its rummaging unravels the fact
that independent witnesses were available at the site of occurrence the omission on the part
of the Investigating Officer to associate them in the apposite proceedings would be
construable to be an intentional and deliberate omission on his part, casting aspersions
upon the transparency of the investigation carried out by him, rendering amenable to
disbelief the genesis of the prosecution version. The apt evidence which underscores the
factum of independent witness being available in proximity to the site of occurrence at the
time contemporaneous to the launching of the apposite proceedings by the Investigating
Officer, is encompassed in the testimony comprised in the cross-examination of PW-9
wherein he has deposed that he did not count the vehicles which crossed the site of
occurrence. The aforesaid deposition of the Investigating Officer existing in his cross-
examination underscores the factum of vehicles having at a stage contemporaneous to the
initiation of apposite proceedings by him at the site of occurrence, crossed therefrom. The
Investigating Officer was peremptorily enjoined to hence facilitate an aura of transparency
besides impartisanship gather around the investigation carried out by him, stop the vehicles
which crossed the site of occurrence at the time contemporaneous to the commencement of
the apposite proceedings therein at his instance for hence soliciting the participation of
theirs drivers, conductors besides their occupants as witnesses in the apposite proceedings.
However, the Investigating Officer neither stopped the vehicles which crossed the site of
occurrence at the time contemporaneous to the commencement of the apposite proceedings
at his instance at the site of occurrence nor obviously he solicited their association as
witnesses in the apposite proceedings, necessarily then when independent witnesses were
available to be joined in the apposite proceedings, the non joining of independent witnesses
by the Investigating Officer despite their availability, is to be construed to be both deliberate
as well as intentional. Consequently, the deliberate as well as an intentional omission on
the part of the Investigating Officer to solicit the association of independent witnesses in the
apposite proceedings at the time contemporaneous to their initiation at the site of
occurrence at his instance, cannot but foster a conclusion from this Court, that such
omission was begotten by his intending to carry out a slanted and skewed investigation into
the offence allegedly attributed by him to have been committed by the accused. In aftermath
a slanted investigation cannot garner any credence from this Court. Conjunctively, the
factum of the Investigating Officer having introduced an invented witness in the apposite
proceedings besides his having not joined any independent witness in the apposite



proceedings at the time contemporaneous to their commencement at the purported site of
occurrence renders the factum of non joining of independent witnesses by the Investigating
Officer in the apposite proceedings despite their availability, to in its entirety engulf the
entire prosecution case with a shroud of doubt. Therefore, this Court is constrained to
disbelieve the prosecution version as propounded by the prosecution.

15. The summum bonum of the above discussion is that the prosecution has not
been able to adduce cogent and emphatic evidence in proving the guilt of the accused. The
appreciation of the evidence as done by the learned trial Court suffers from an infirmity as
well as perversity. Consequently, reinforcingly, it can be formidably concluded, that, the
findings of the learned trial Court merit interference.

16. In view of above discussion, the instant appeal is allowed and the impugned
judgment of 18.03.2015 rendered by the learned Special Judge, Mandi, is set-aside. The
appellant/accused is acquitted of the offence charged. The fine amount, if any, deposited by
the accused is ordered to be refunded to him. Since the accused is in jail, he be released
forthwith, if not required in any other case.

17. The Registry is directed to prepare the release warrants of the accused and
send the same to the Superintendent of the jail concerned, in conformity with the judgment
forthwith. Records be sent back forthwith.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Smt. Maya Devi ... Appellant.
Vs.
Des Raj and others ... Respondents.
RSA No. 307 of 2005-C a/w
Cross Objections No. 163 of 2008.
Reserved on: 27.10.2015

Date of decision: 28.10.2015

Specific Relief Act, 1963- Section 34- Plaintiff executed a Power of Attorney in favour of
defendant on 29.05.1979 as he intended to go abroad- but plaintiff could not go abroad and
requested the defendant not to act upon Power of Attorney — however, defendant executed a
sale deed on 17.11.1989 on the basis of Power of Attorney for consideration of Rs.
1,50,000/-, whereas, actual value of the property was more than Rs. 4 lacs — Power of
Attorney was cancelled subsequently- a civil suit was filed for setting aside the sale deed-
defendant pleaded that sale deed was cancelled as per the instructions and under the
authority of the plaintiff- defendants No. 2 and 3 claimed to be bona-fide purchasers for
consideration- defendant No. 2 filed another civil suit pleading that she was owner in
possession on the basis of the sale deed and was being dispossessed forcibly without any
right- it was admitted by the plaintiff that he had appointed defendant as Power of Attorney
and had given him power to dispose of the property by way of sale, mortgage or exchange-
plaintiff had not got the Power of Attorney revoked- held, that in these circumstances suit of
plaintiff was rightly dismissed and the suit of the defendant was rightly decreed.

(Para-14 to 21)
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For the appellant : Mr. Rajneesh K. Lall, Advocate, vice Mr. Sanjeev Sood, Advocate.
For the respondents: Mr. Amit Jamwal, Advocate, vice Mr. Ajay Sharma, Advocate, for
respondent No. 1.
Respondent No. 2 already deleted.
None for respondent No. 3.
Mr. Neeraj Gupta, Advocate, for respondents No. 4 and 5.

The following judgment of the Court was delivered:

Rajiv Sharma, J.:

This Regular Second Appeal is directed against the judgment and decree,
dated 01.04.2005, passed by the learned District Judge, Una, H.P. in Civil Appeal No. 44 of
2003, titled as Des Raj Vs. Smt. Shakuntla Devi.

2. Key facts necessary for the adjudication of this Regular Second Appeal are
that the plaintiff/respondent No. 1 (hereinafter referred to as “the plaintiff” for the sake of
convenience) had instituted a suit bearing Civil Suit No. 145 of 1991 against Sh. Madan Lal
Vashisht, predecessor-in-interest of the defendants/appellants (hereinafter referred to as
“the defendants” for the sake of convenience) as well as against Smt. Ram Piari and Sh.
Tirath Ram for declaration. The case of the plaintiff was that he was resident of village Ajouli
and was owner in possession of suit land measuring 0-14-42 Hcts., as detailed in head-note
of the plaint. Defendant Madan Lal (since deceased) was also resident of village Ajouli. He
was a Medical Practitioner. The plaintiff was an agriculturist and in order to supplement his
income by earning and doing work abroad, intended to go abroad during the year 1979 and
came in contact with defendant No. 1. He pursuaded the plaintiff to execute a General Power
of Attorney in his favour to manage the property of the plaintiff in his absence. The plaintiff
executed General Power of Attorney on 29.05.1979 in favour of defendant No. 1 Madan Lal
Vashisht. Plaintiff could not go abroad due to lack of money and also informed the
defendant No. 1 and asked him not to do any act on the basis of general power of attorney.
Defendant No. 1 did not do any act on the basis of power of attorney and the power of
attorney remained only a paper transaction. The plaintiff came to know that the defendant
No. 1 Madan Lal had sold the land on the basis of General Power of Attorney for
consideration of Rs.1,50,000/- in favour of defendant No. 2 vide sale deed, dated 17.11.1989
and mutation has also been sanctioned on 26.03.1990. The suit land was abutting the
Ajauli-Nangal road and was highly valuable from the business point of view and the rate of
the land was Rs.15,000/- per marla. The actual price of the land was more than Rs.4 lac at
that time. Thereafter, the plaintiff revoked the General Power of Attorney vide registered
deed, dated 13.06.1991 and defendant No. 1 was duly notified through registered notice.
According to the plaintiff, the sale deed was without his consent and authority.

3. The suit was contested by the defendants. According to the averments made
in the written statement filed by the defendant No. 1, the sale was made under plaintiff's
authority, Power of Attorney and under his instructions.

4. The defendants No. 2 and 3 also contested the suit. According to them, the
suit land was sold by the defendant No. 1 as General Power of Attorney of the plaintiff to the
defendant No. 2 vide sale deed, dated 17.11.1989 for a consideration of Rs.1,50,000/-.

S. The replication was filed by the plaintiff.

6. Smt. Ram Piari (defendant No. 2 in Civil Suit No. 145 of 1991), as mentioned
hereinabove, also filed a Civil Suit against Des Raj, Shakuntla Devi, Babita, Chander
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Shekhar and Maya Devi bearing Civil Suit No. 739/95/92. According to the averments made
in the plaint, she was owner in possession of the suit land on the basis of a registered sale
deed, dated 17.11.1989 executed by Sh. Des Raj through his General Power of Attorney
Madan Lal, predecessor-in-interest of defendants No. 2 to 5. Sh. Des Raj was threatening to
take forcible possession of the land without any right.

7. The suit was contested by Des Raj, defendant No. 1. According to him, the
sale deed in favour of Smt. Ram Piari by Madan Lal, predecessor-in-interest of defendants
No. 2 to 5 as his General Power of Attorney, was not genuine. The market value of the suit
land was Rs.15,000/- per marla.

8. The suit was also contested by defendants No. 2 to 5. According to them, the
amount received by Madan Lal has been adjusted against the amount of pronotes executed
by defendant No. 1 in favour of Madan Lal.

9. The replication was filed.

10. Learned Senior Sub Judge, Una, District Una, H.P. framed the issues on
10.08.1992 and 04.12.2002. He decreed Civil Suit No. 739/95/92 and dismissed Civil Suit
No. 141/91.

11. Sh. Des Raj, feeling aggrieved by the judgment and decree, dated
21.03.2003, filed a Civil Appeal No. 44 of 2003 before the learned District Judge, Una, H.P.
Des Raj also filed a Civil Appeal No. 43 of 2003 against the judgment and decree, dated
21.03.2003.

12. These appeals were heard together and were decided on 01.04.2005. The
learned District Judge, Una, H.P. partly allowed Civil Appeal No. 44 of 2003 and decreed
Civil Suit No. 145/91 against defendant No. 1 Madan Lal through his L.Rs., i.e., defendants
1-A to 1-C for recovery of Rs.1,50,000/- with 6% interest from the date of filing the suit till
its realisation with costs. Civil Appeal No. 43 of 2003 was dismissed. The appellant-
defendant has now assailed the judgment and decree, dated 01.04.2005, rendered in Civil
Appeal No. 44 of 2003.

13. The Regular Second Appeal was admitted on the following substantial
questions of law on 13.03.2008:
1. Whether the judgment of the learned District Judge is vitiated being not in

accordance with Order 20 Rule 5 C.P.C. and the judgment of this Hon'ble Court in
case reported in AIR 2001, H.P. 18 Om Parkash versus State of Himachal Pradesh in
as much as it has neither independently considered the evidence nor has given
findings and conclusions on each of the issues?

2. Whether the findings of the Court below are perverse, based on misreading of
oral and documentary evidence and the pleadings of the parties particularly the
basic documents of title of Ext.PW-4/A and Ext. DX?

3. Whether the findings of the courts below in decreeing the suit for Rs. 1.50 lakh
with interest is sustainable when it was proved on record that the amount of sale
consideration stood adjusted on account of the money borrowed by the plaintiff on
account of pronotes executed by the plaintiff?

4.  Whether the suit of the plaintiff was maintainable in the present form and
particularly when the plaintiff had not asked for the cancellation of the sale deed
and the findings are based on wrong assumption not proved from facts on record?
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14. Mr. Rajnish K. Lall, learned vice counsel for the appellant, on the basis of the
substantial questions of law framed, has vehemently argued that the learned first appellate
Court has not correctly appreciated the oral as well as documentary evidence, more
particularly, Ex. PW4/A and Ex.-DX. According to him, the sale consideration stood
adjusted on account of the money borrowed by the plaintiff on account of pronotes executed
by the plaintiff. He lastly contended that the suit was not maintainable.

15. The learned Advocates appearing on behalf of the respondents have
supported the judgment and decree, dated 01.04.2005.

16. I have heard the learned counsel for the parties and gone through the
pleadings, judgments and the records, carefully.

17. Since all the substantial questions of law are interconnected and interlinked,
the same are taken up together for determination to avoid the repetition of discussion of
evidence.

18. Plaintiff Des Raj (PW-4) in his cross-examination has admitted that he has
executed a General Power of Attorney in favour of defendant No. 1 and document writer read
over the same to him and he put his signatures on the said General Power of Attorney in
token of its correctness. Copy of the General Power of Attorney is Ex. PW4/A. He also
admitted that there was no stipulation in the General Power of Attorney Ex. PW4/A that a
notice was required to be given to him before effecting any sale on the basis of the said
General Power of Attorney. He further admitted that Madan Lal has sold the suit land on the
basis of General Power of Attorney in favour of defendants No. 2 and 3. In fact, the
defendant No. 3 has accepted the sale deed on behalf of his wife defendant No. 2 Ram Piari.
Des Raj has cancelled the General Power of Attorney vide revocation deed Ex. PW1/A, dated
13.06.1991. The impugned sale deed was executed by defendant No. 1 Madan Lal on
17.11.1989 vide Ex. DX, thus, the General Power of Attorney on the date of sale deed was in
existence.

19. It is evident from the examination of Ex. PW4 /A, General Power of Attorney,
that Des Raj Plaintiff appointed Sh. Madan Lal as lawful attorney. It is specifically
mentioned in Ex. PW4/A that he has power to even dispose of his property by way of sale,
mortgage or exchange. Since the plaintiff has not gone abroad, he could get the General
Power of Attorney revoked before the land was sold by Sh. Madan Lal. The Attorney have the
legal power to effect the sale deed by using the General Power of Attorney. Tirath Ram (DW-
13) as well as Chaman Lal (DW-15) were marginal witnesses of the sale deed Ex. DX. Both
these witnesses have categorically deposed that the suit land was sold for consideration of
Rs.1,50,000/- by defendant No. 1 Madan Lal on the basis of the General Power of Attorney
in favour of defendant No. 2. The defendants have also examined Vipin Kumar (DW-5), who
was scribe of General Power of Attorney Ex.PW4/A.

20. Mr. Rajnish K. Lall, learned counsel for the appellant has vehemently argued
that the amount of Rs.1,50,000/- was set off as per pronotes. However, the fact of the
matter is that defendant Madan Lal Vashisht has not taken specific plea of set off nor there
was any mention of the pronotes which have been proved by defendant No. 1 during the
course of evidence so as to claim set off qua the amount of the sale consideration mentioned
in sale deed Ex.-DX. Rather, in paras 7 and 10 of the written statement filed by defendant
No. 1, it has been admitted that the suit land has been sold by the defendant on behalf of
the plaintiff under his authority and consent on 17.11.1989 for a sum of Rs.1,50,000/- and
the mutation was also sanctioned. There is no mention in any para that the amount
mentioned in the pronotes was liable to be set off against the sale consideration of
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Rs.1,50,000/- mentioned in the sale deed, dated 17.11.1989, Ex. DX. The amount of set off
was not mentioned either in the written statement filed by defendant No. 1 Madan Lal or in
other Civil Suit titled as Smt. Ram Piari Vs. Des Raj and others by the successors-in-interest
of Madan Lal. The defendants have not disputed the fact of execution of sale deed Ex. DX,
dated 17.11.1989 and passing of sale consideration in both the Civil Suits, i.e., Civil Suit
No. 739/95/92 and Civil Suit No. 145 of 1991. The first appellate Court has correctly
appreciated the oral as well as documentary evidence, including Ex. PW4 /A and Ex. DX. All
the issues raised by the parties have been properly adjudicated on the basis of the evidence
adduced by the parties. The defendants have failed to prove that the amount of sale
consideration stood adjusted on account of the money borrowed by the plaintiff on account
of pronotes executed by the plaintiff. The suit was maintainable. All the substantial
questions of law are answered accordingly.

21. Accordingly, there is no merit in this Regular Second Appeal and the same is
dismissed, so also the pending application(s), if any. No costs.

Cross-objections No. 163 of 2008

22. In view of the observations made hereinabove in Regular Second Appeal No.
307 of 2005, there is no merit in Cross-objections. It is reiterated that the sale deed, dated
17.11.1989, Ex. DX was valid. It was made during the subsistence of General Power of
Attorney executed by Des Raj in favour of defendant Madan Lal. Consequently, the Cross-
objections are also dismissed with no order as to costs.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

PiaroDevi . Appellant.
Versus
AnantRam . Respondent.

RSA No. 304 of 2005.
Reserved on: 27.10.2015.
Decided on: 28.10.2015.

Torts- Plaintiff filed a civil suit for damages pleading that defendant had made false and
frivolous complaint to the Forest Department, consequently her premises were searched- he
had also made a complaint to the Branch Manager leveling imputations against the
character of plaintiff - suit was decreed by the trial Court- however, decree was set aside in
appeal- plaintiff had relied upon the photocopy of the official report- no application for
leading secondary evidence was filed- held that documents are not admissible in evidence,
unless the grounds are laid down for leading secondary evidence — appeal dismissed.

(Para- 15 to 19)
Case referred:
Sait Tarajee Khimchand and others, vrs. Yelamarti Satyam and others, AIR 1971 SC 1865

For the appellant(s): Mr. Jagan Nath, Advocate, vice Mr. Anand Sharma, Advocate.
For the respondent: None.
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The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of
the learned District Judge, Hamirpur, H.P. dated 18.3.2005, passed in Civil Appeal No. 100
of 2002.

2. “Key facts” necessary for the adjudication of this regular second appeal are
that the appellant-plaintiff (hereinafter referred to as the plaintiff), has instituted suit for
recovery against the respondent-defendant (hereinafter referred to as the defendant).
According to the plaintiff, the defendant had good relations with her husband Sh. Gurmit
Singh. The defendant had borrowed certain money from her husband. The money was
advanced to the defendant in the presence of respectable persons of the area. He promised
to repay the loan money in a short time. As he did not refund the money, her husband
demanded it from him. The demand so made offended the defendant who adopted
indifferent and callous attitude towards her and her husband. In order to defame them, the
defendant made a false and frivolous complaint to the Forest Department. The forest
officials raided and searched their premises in the presence of the villagers and relatives etc.
But, nothing incriminating was recovered. The defendant has also filed complaint on
15.6.1998 against one Sh. Makhan Singh, Branch Manager, Punjab National Bank, Garli to
the Regional Manager, Punjab National Bank, Hamirpur. In the complaint, false and
defamatory imputations were made against the plaintiff that she is not having good
character and Makhan Singh regularly visits her house.

3. The suit was contested by the defendant. The defendant denied borrowing
the money from her husband with promise to repay it after some time. He denied any
grudge against the plaintiff and her husband. He also denied having leveled false allegations
that plaintiff was not having good character and Makhan Singh visits her house regularly.

4. The replication was filed by the plaintiff. The learned Sub Judge, Ist Class,
Barsar, framed the issues on 30.5.2000. The suit was decreed with costs vide judgment
dated 17.6.2002 for recovery of Rs. 2,00,000/- with interest @ 9% per annum from the date
of institution of suit till its realization. The defendant, feeling aggrieved, preferred an appeal
against the judgment and decree dated 17.6.2002. The learned District Judge, Hamirpur,
allowed the same on 18.3.2005. Hence, this regular second appeal.

S. The regular second appeal was admitted on the following substantial
questions of law on 28.9.2005:

“1. Whether the learned Lower Appellate Court erred in drawing adverse
inference against the defendant-respondent when he neither appeared in the
witness box nor examined any other witness in his behalf?

2. Whether the learned lower Appellate Court could have held the
documents Ext. PW-2/A to Ext. PW-2/D to be not legally proved when the
defendant-respondent had itself not challenged the exhibition of such
documents in his grounds of appeal preferred before the Lower Appellate
Court?

3. Whether the learned Lower Appellate Court could have held the
documents Ext. PW-2/A to PW-2/C to be not duly exhibited and proved,
especially when the defendant-respondent himself did not challenge the
execution of such documents?
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4. Whether the learned Lower Appellate Court below has wrongly
applied the provisions of Section 65 of the Indian Evidence Act?”

6. Mr. Jagan Nath, Advocate appearing vice Mr. Anand Sharma, Advocate, on
the basis of the substantial questions of law framed, has vehemently argued that adverse
inference should have been drawn against the defendant for not appearing in the witness
box. He then contended that documents Ext. PW-2/A to PW-2/D were duly proved by the
appellant. He lastly contended that provisions of Section 65 of the Indian Evidence Act have
been wrongly complied with by the learned first Appellate Court.

7. Since all the substantial questions of law are inter-connected, hence are
taken up together for discussion to avoid repetition of evidence.

8. I have heard learned counsel for the appellant and have also gone through
the judgments and records of the case carefully.

9. PW-1 Sagar Singh Rana testified that he was posted as Range Forest Officer,
Flying Squad, Hamirpur. He has not brought the original record since the same was not
available in the office.

10. PW-2 Ashok Kumar Setia has brought the record and proved Ext. PW-2/A to
PW-2/C i.e. copies of complaint dated 15.6.1998, 21.3.1998 and 16.11.1998. He also
brought the original enquiry report, the copy of which is Ext. PW-2/D.

11. PW-3 Makhan Singh testified that he remained posted at Garli from October,
1996 to May, 1999. He knows the parties. The plaintiff had a loan account in the bank
where the defendant was the landlord of the building from which the bank operated. The
defendant lodged complaints Ext. PW-2/A and PW-2/B with his superiors. On enquiry,
those complaints were found to be false and frivolous.

12. PW-4 Dhundha Singh Forest Guard has proved enquiry report Ext. PW-4/A.

13. The plaintiff has appeared as PW-5. She testified that she and Gurmit Singh
were married 18 years ago. She had two children. Her husband is employed at Nalagarh.
The defendant had cordial relations with her husband. About 3 years ago, the defendant
borrowed Rs. 65,000/- from her husband. No writing in this regard was executed. When
she asked the defendant to return the loan amount, the latter started defaming them.
Firstly, the defendant lodged a complaint against them with the forest department that they
have stolen timber. The forest officials raided and searched their premises. Nothing
incriminating was recovered. After that defendant filed a complaint before the bank
authorities wherein he averred that the Bank Manager visits her house and she is a lady of
loose character. The bank people too conducted the enquiry and asked her as to whether
Makhan Singh comes to her house. She denied the said fact. She did not have illicit
relations with Makhan Singh. In her cross-examination, she admitted that defendant has
filed case against her and Makhan Singh. She was house wife. None except her and her
husband were present at that time when money was advanced on 13.4.1998 to the
defendant. She has admitted that he had filed a suit for recovery against them.

14. PW-6 Gurmit Singh is the husband of the plaintiff. He has corroborated the
statement of PW-5 Piaro Devi. He could not produce any record proving that he had
withdrawn Rs. 60,000/- from the funds of the Company.

15. The plaintiff has failed to prove that a sum of Rs. 65,000/- was advanced to
the defendant. No receipt to this effect was produced before the Court. Mr. Jagan Nath,
Advocate, appearing for the appellant has placed reliance upon Ext. PW-2/A to PW-2/C.
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The plaintiff has relied upon three complaints Ext. PW-2/A dated 15.6.1998, Ext. PW-2/B
dated 21.3.1998 and Ext. PW-2/C dated 16.11.1998. These are merely photo copies from
the official record produced by PW-2 Ashok Kumar, Manager, Punjab National Bank,
Regional Office, Hamirpur. PW-2 Ashok Kumar has admitted that the original complaints
dated 15.6.1998 and 16.11.1998 were not available in their record as those were addressed
to Zonal Office, Chandigarh. There were only photo copies of the complaints in their
records. The receiving of Ext. PW-2/A to PW-2/C tendered by Ashok Kumar PW-2 was
objected to. The objection was allowed and the documents were ordered to be taken on
record with costs of Rs. 100/- and it was accepted by defendant. However, the statement
dated 16.9.2000 of PW-2 Ashok Kumar does not specify clearly what precisely was objection
of the defendant. Whether it was on account of mode of proof or late production of
documents or admissibility of the documents. The plaintiff has not taken any steps to prove
the complaints by way of preliminary evidence. Merely marking of documents as Exhibits
would not absolve the parties to prove execution of the same.

16. The plaintiff has not invoked Section 65 of the Indian Evidence Act for
summoning the original from the authority possessing it or by showing that the original was
destroyed or lost, was not easily movable or that original was a public document or certified
copy of the document was admissible or that original consisted of numerous accounts which
was convenient to be transported to the Court.

17. The learned District Judge, has rightly come to the conclusion that these
documents i.e. PW-2/A to PW-2/C were neither primary, nor in the form of secondary
evidence. These documents were not admissible in evidence unless and until the case was
governed under Section 65 of the Indian Evidence Act. There was no evidence to conclude
that complaints Ext. PW-2/A to Ext. PW-2/C were actually written by defendant and they
scandalized the plaintiff.

18. Their lordships of the Hon’ble Supreme Court in the case of Sait Tarajee
Khimchand and others, vrs. Yelamarti Satyam and others, reported in AIR 1971 SC
1865, have held as follows:

“15. The plaintiffs wanted to rely on Exhibits A-12 and A-13, the day book
and the ledger respectively. The plaintiffs did not prove these books. There is
no reference to these books in the judgments. The mere marking of an
exhibit does not dispense with the proof of documents. It is common place to
say that the negative cannot be proved. The proof of the plaintiffs' books of
account became important because the plaintiffs' accounts were impeached
and falsified by the defendants' case of larger payments than those admitted
by the plaintiffs. The irresistible inference arises that the plaintiffs' books
would not have supported the plaintiffs.”

19. The plaintiff was required to prove his case and merely the absence of
defendant appearing as witness had no bearing on the outcome of the civil suit and no
adverse inference can be drawn against him. The substantial questions of law are answered
accordingly.

CMP No. 539 of 2005.

20. The plaintiff has preferred an application under Order 41 Rule 27 CPC read
with Section 151 CPC for permission to lead additional evidence. The statement relied upon
by the plaintiff Annexure A-1 is dated 7.8.2000. The purpose of application under Order 41
Rule 27 CPC read with Section 151 CPC is not to fill up the lacunae. It is not believable that
the plaintiff did not know about the statement recorded wayback on 7.8.2000 in case No.
25/1999 titled as Anant Ram vrs. Makhan Singh. The plaintiff ought to have been vigilant
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while leading his evidence. Moreover, the plaintiff has not given the date and the year when
he came to know about this statement. The plaintiff has failed to prove that despite exercise
of due diligence Ext. PW-2/B could not be produced before the appellate Court. Moreover,
PW-3 Makhan Singh has appeared on behalf of the plaintiff in the present matter.
Accordingly, there is no merit in this application and the same is dismissed.

21. Consequently, there is no merit in this appeal and the same is dismissed, so
also the pending application(s), if any.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Chet Ram (since deceased through LRs)  ....... Appellant(s)
Versus
Ami Chand & Others ... Respondents

RSA No. 461 of 2014 &
CMP No. 9882 of 2015.
Decided on: 29th October, 2015.

Code of Civil Procedure, 1908- Order 22 Rule 4(4)- It was noticed in Regular Second
Appeal, that defendant No. 7 had died when the matter was pending before the First
Appellate Court- although, defendant No. 7 has neither filed written statement nor had he
contested the suit before the trial Court- since the death had taken place during the
pendency of appeal before First Appellate Court; therefore, the application under Order 22
Rule 4(4) read with Section 151 C.P.C. shall only lie before the Court of first appeal- matter
remanded to the First Appellate Court for decision afresh as per the Law after deciding the
question of abatement of appeal, if any. (Para- 1 to 6)

Case referred:

T Gnanavel versus T.S. Kanagaraj and Another, (2009)14, SCC, 294

For the appellant : Mr. K.R. Thakur, Advocate
For the respondents : Mr. B.C. Verma, Advocate for respondents No.1 to 4.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (oral).

This appeal is directed against the judgment and decree dated 9.6.2014,
passed by learned District Judge, Shimla, in Civil Appeal No. 84-S/13 of 2008. The same
after its admission is at the stage of final hearing. When the process was issued to
respondent-proforma defendant No.7 Om Prakash, it transpired that he has expired on
2.7.2013 i.e. during the pendency of the appeal in the lower appellate Court.

2. This has led in filing the application under Order 22 Rule 4 (4) read with
Section 151 of the Code of Civil Procedure, CMP No. 9882 of 2015, aforesaid for deletion of
his name on the ground inter alia that deceased respondent No.7 Om Prakash was only
proforma defendant in the suit and that no relief was claimed against him. Learned counsel
submits that respondent-proforma defendant No.7 Om Prakash was exparte in the trial
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Court and even in the lower appellate Court also. He has neither filed the written statement
nor contested the suit.

3. True it is that in a case where the defendant has failed to file written
statement and if written statement is filed to contest the suit or allowed himself to be
proceeded against exparte, the plaintiff can be exempted from substitution of the legal heirs
and legal representatives of such deceased defendant. However, the application for the
purpose should have been filed during the pendency of the appeal in the lower appellate
Court for the reason that the death of respondent-defendant No.7 Om Prakash has occurred
on 2.7.2013, when the appeal was pending disposal in the lower appellate Court.

4. The law on the point is no more res integra as the Hon’ble Apex Court in T
Gnanavel versus T.S. Kanagaraj and Another, (2009)14, SCC, 294, after discussing the
scope of the provisions contained under Order 22 Rule 4(4) of the Code of Civil Procedure,

has held as follows:-

“25. We are unable to accede to this submission of Mr.
Ranjit Kumar, the learned senior counsel appearing on behalf
of the appellant for the simple reasons viz. (1) on the
abatement caused on the death of defendant, the suit
automatically abated in view of the provisions under Order
XXII Rule 4(3) CPC and (2) from the decision in the case of
Zahirul Islam vs. Mohd. Usman and Others, (supra), it would
be evident that no exemption was sought or granted under
Order XXII Rule 4(4) CPC in the aforesaid decision. In any
view of the matter, Order XXII Rule 4(4) CPC clearly says that
such exemption to bring on record the heirs and legal
representatives of the deceased could be taken or granted by
the court only before the judgment is pronounced and not
after it.

26. In view of our discussions made hereinabove and
after going through the provisions under Order XXII Rule 4(4)
CPC, as discussed herein earlier, and in view of the principles
laid down by the aforesaid decision, it is, therefore, clear that
if exemption, which is provided under Order XXII Rule 4(4)
CPC is obtained from the Court before the delivery of the
judgment, in that case, it would be open to the Court to
exempt the plaintiff from bringing on record the heirs and
legal representatives of the defendant even if, the defendant
had died during the pendency of the suit as if the judgment
was pronounced by treating that the defendant was alive
notwithstanding the death of such defendant and shall have
the same force and effect as if it was pronounced before the
death had taken place. That being the position, we are,
therefore, of the view that since in this case, admittedly,
exemption was obtained after the judgment was pronounced,
the provision of Order XXII Rule 4(4) CPC would not be
attracted.

27. In our view, the aforesaid decision in the case of
Zahirul Islam can also be distinguished on facts. As noted
herein earlier, in that decision, the plaintiff did not seek
permission of the Court under Order XXII Rule 4(4) CPC and
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in that view of the matter, this Court held that the legal
representatives of the deceased defendant was entitled to be
brought on record in the suit. Admittedly, in our case, after
the judgment was pronounced, the permission was sought to
exempt the plaintiff from the necessity of substituting the
heirs and legal representatives of the defendant and not
before it. That being the position, we do not find any ground
to rely on this judgment of this Court as sought by Mr. Ranjit
Kumar, learned senior counsel appearing for the appellant.

28. This view has also been expressed by Madras High
Court in a decision reported in Elisa and others vs. A. Doss,
in which the Madras High Court in paragraph 3 had observed
as follows :-

"It is seen from the rules that an application to bring
the legal representatives on record shall be made
within the time limited by law and if no application is
made within the said period, the suit shall abate as
against the deceased defendant. That is the effect of
sub rule (3). Sub-rule (4) provides an exception to
sub-rule (3). Under Sub-Rule (4), it is open to the
court to pass an order exempting the plaintiff from
the necessity of bringing on record the legal
representatives of any defendant, who had failed to
file a written statement or if having filed the written
statement, failed to appear and contest the suit at the
hearing. But, the language of sub rule (4) is clear
enough to show that the court must pass an order
exempting the plaintiff from the necessity of
substituting the legal representatives. Of course, it is
not necessary for the plaintiff to file a written
application seeking such exemption, as the rule does
not require one. Under the said rule, the court must
apply its mind and think it fit, in the facts and
circumstances of the case, to grant the exemption.
For granting such exemption, the defendant who died
should have remained exparte, either without filing
the written statement or after filing the written
statement. It is clear from the language of the said
rule that the order of exemption shall be passed
before a judgment in the case is pronounced. The
relevant portion of the said rule reads that the court
‘may exempt the plaintiff and ‘judgment may, in
such case pronounced.' That part of the sub rule says
that the order of exemption should precede the
judgment to be pronounced in the suit."

(emphasis supplied)
29. For the reasons aforesaid, we are of the opinion that
the High Court had rightly interpreted the provision of Order

XXII Rule 4 (4) CPC and accordingly held that the decree
passed by the trial court on 20t of December, 2002, in O.S.
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No. 3946 of 1999 was a nullity in the eye of the law as the
defendant had died during the pendency of the suit for
specific performance of the contract for sale and no
exemption was sought at the instance of the
plaintiff/appellant to bring on record the heirs and legal
representatives of the defendant before the judgment was
pronounced.”

S. In view of the ratio of the judgment supra, the judgment and decree under
challenge in the present appeal, being against a dead person, is nullity. This Court,
therefore, is not left with any alternative except to quash the impugned judgment and decree
and to remand the case to the lower appellate Court for fresh disposal after dealing with the
issue of substitution of legal representatives of deceased respondent-proforma defendant
No.7 Shri Om Prakash or grant exemption to the plaintiff from substitution of his legal
representatives, in accordance with law.

6. In view of what has been said hereinabove, the judgment and decree under
challenge in this appeal is ordered to be quashed and set aside. The trial Court to decide
the appeal afresh, after deciding the question of abatement of the appeal, if any, on the
death of respondent-defendant No.7 Om Prakash or substitution of his legal
representatives/grant of exemption to appellant-plaintiff from substitution of his legal
representatives as the case may be. The parties through learned counsel representing them
are directed to appear in the lower appellate Court on 7t December, 2015. Records be sent
back to the lower appellate Court forthwith so as to reach there well before the date fixed.
The appeal stands disposed of accordingly. Pending application(s), if any, shall also stand
disposed of.

BEFORE THE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Smt. Neena and others ...Appellants/Defendants.
Versus
Smt. Sunehru Devi and others ...Respondent/Plaintiff/ Proforma respondents.

R.S.A. No. 489 of 2004
Date of decision: 29.10.2015.

Specific Relief Act, 1963- Section 38- Plaintiff claimed that being mother of the deceased
she was having share in death-cum- retirement gratuity, family pension and G.P.F. amount
which was paid to defendant No. 2 despite representation made by the plaintiff- defendants
pleaded that amount is payable to nominee in accordance with the rule and same was
rightly paid to them- plaintiff is mother of the deceased whereas defendants No.3 to 5 were
nominees of the deceased- held, that nominee is entitled to receive money but he holds it on
behalf of other legal heirs- plaintiff being class-I legal heir is entitled to 1/4% share and
defendants No. 3 to 5 would be entitled to 3/4t" share- Appellate Court had rightly granted
the amount to the plaintiff- appeal dismissed. (Para-10 to 14)

Cases referred:
Sarbati Devi and another vs. Smt. Usha Devi, (1984) 1 SCC 424
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Vishin N. Khanchandani and another vs. Vidya Lachmandas Khanchandani and another
(2000) 6 SCC 724

Ram Chander Talwar and another vs. Devender Kumar Talwar and others (2010) 10 SCC
671

For the Appellants:  Mr. N.K. Sood, Senior Advocate, with Mr. Aman Sood, Advocate.
For the Respondents: Mr. Harsh Khanna, Advocate, for respondent No.1.
Mr. V.K. Verma, Addl. Advocate General, with Ms. Parul Negi, Dy.
Advocate General, for proforma respondents.

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge (Oral)

The present appeal has been preferred by the appellants/Defendants against
judgment and decree dated 10.08.2004 passed in Civil Appeal No. 99-S/13 of 2002 by
learned District Judge, Shimla, whereby he partly allowed the appeal and decreed the suit of
the plaintiff for recovery of a sum of Rs.63,337/- against the appellants.

2. The facts, in brief, are that the respondent No.1/plaintiff (hereinafter referred
to as the ‘plaintiff’) filed a suit for recovery of share of the plaintiff and for relief of mandatory
and prohibitory injunction against the defendants/appellants. It was claimed that the
plaintiff being the mother of deceased Santosh Kumar was having a share in the amount of
death-cum-retirement gratuity, family pension and G.P.F. amount which was payable to the
heirs of Santosh Kumar, after his death. This amount is said to have not been paid to the
plaintiff by the defendants-State of Himachal and Secretary (SAD) to the Govt. of
H.P.(defendant No.2) despite representation having been made by the plaintiff to them in
this behalf. In the suit, the plaintiff prayed for recovery of her share in the amount of
benefits paid to defendants No. 3 to 5 by defendants No. 1 and 2. The plaintiff also prayed
for relief of mandatory injunction for seeking a direction to defendants No. 1 and 2 to
recover the amount of share of the plaintiff from defendants No. 3 to 5 and release the same
in favour of the plaintiff. The plaintiff also prayed for relief of prohibitory injunction against
the defendants No. 3 to 5 for directing them to not appropriate or usurp the amount of the
share of the plaintiff which is said to have been wrongly released to their favour.

3. The suit was contested by the defendants. The defendants- State of Himachal
Pradesh and Secretary (SAD) in their reply claimed that as per CCS (Pension) Rules, 1972,
the amount of gratuity and family pension was payable to the nominee of the deceased
Government employee. It was also stated that deceased Santosh Kumar had made
nominations in favour of his legally widowed wife, daughter and son (defendants No. 3 to 5)
and all such dues have rightly been paid to the nominees, defendants No. 3 to 5 and,
therefore, the suit was not maintainable against defendants No. 1 and 2. It was also averred
that the plaintiff, who was the mother of deceased Santosh Kumar, had remarried on
23.10.1983 to one Kanthu Ram and, therefore, she was not entitled to seek any share from
the amount of pension, GPF and gratuity etc. payable to the legal heirs of Santosh Kumar,
after his death. The suit was also stated to be bad for non-joinder of necessary parties
insofar as Senior Deputy Accountant General, who is said to have authorized the payment of
retirement benefit, was not impleaded as a party in the suit. The defendants admitted that a
sum of Rs. 44,658/- was paid to defendants No. 3 to 5 as the legal heirs of Santosh Kumar.

4. In separate written statement, the defendants No.3 to 5 also claimed that the
plaintiff had no locus standi or right, title to maintain the suit insofar as the grant of
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gratuity and pension was payable to the nominee of the deceased Santosh Kumar, who had
nominated defendants No. 3 to 5 as the persons entitled to receive this amount after his
death. It was also averred that the court has no jurisdiction to entertain the suit because the
dispute related to the service benefits and was cognizable only by H.P.State Administrative
Tribunal. The suit was also stated to be bad for non-joinder of necessary particulars.

S. On the pleadings of the parties, the learned trial Court framed the following
issues:
1. Whether the plaintiff being mother of deceased Santosh Kumar is entitled for
the benefit alongwith defendants No. 3 to 5 as alleged? OPP.
2. Whether the plaintiff is entitled for decree of mandatory injunction, as
prayed? OPP
3. Whether the plaintiff is entitled for permanent prohibitory injunction as

prayed? OPP

4. Whether suit is not maintainable, as alleged in objection No. 3 and 4? OPD
S. Whether suit is bad for non-joinder of necessary parties? OPD
6. Whether this court has no jurisdiction? OPD
7. Relief.
0. After recording the evidence, the learned trial Court dismissed the suit of the

plaintiff vide judgment and decree dated 1.6.2002. Aggrieved against the said judgment and
decree, the plaintiff preferred an appeal before the learned lower Appellate Court, who vide
his judgment and decree dated 10.8.2004 has allowed the appeal and the suit of the
plaintiff has been ordered to be decreed for recovery of a sum of ".63,337/- in her favour and
against defendants No. 3 to 5. It is against this judgment and decree, which has been
challenged by the appellants/defendants No. 3 to 5 before this Court.

7. On 16.11.2004, this Court admitted the appeal on the following substantial
questions of law:
1. Whether the findings of the learned appellate Court are vitiated by mis-
interpretation of the pleadings and law?
2. Whether the Civil Court has no jurisdiction to try the suit?
3. Whether in view of the nomination of the widow and other minor children,
the plaintiff is not entitled to the service benefits of deceased Santosh
Kumar?

Substantial Question of law No.2:

8. At the outset, I proceed to determine question No.2, which relates to the
jurisdiction of the Civil Court to try the instant suit. It is not in dispute that a specific issue
i.e. issue No.6 was framed by the learned trial Court (supra) to this effect and the same was
answered against the defendants/appellants. This finding has attained finality since the
appellants did not question the same before the learned lower Appellate Court.

Substantial Questions of Law No. 1 and 3:

These substantial questions of law are inter-connected and inter-related and,
therefore, are being disposed of by a common reasoning.

9. It is not in dispute that the plaintiff/respondent No.1 is the mother of
deceased Santosh Kumar, and was therefore, a class-1 heir in respect of the estate left
behind by him on his death. It is also not in dispute that Santosh Kumar was employed as a
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Peon in Government Secretariat and had died on 14.2.1998 and had left behind the
defendants No. 3 to 5 as his other legal heirs being his widow, daughter and son.

10. PW-3 Manohar Lal Sharma, who was a Senior Assistant in Government
Secretariat, had deposed that a total sum of "2,53,348/- had been paid by defendants No. 1
and 2 to defendants No. 3 to 5 as terminal benefits in the shape of death-cum-retirement
gratuity, family pension and balance amount of GPF and insurance compensation. It has
further been established on record that the defendants No. 3 to 5 were the nominees with
regard to the pension and gratuity etc. Once it is not in dispute that the plaintiff was the
mother and class-1 legal heir in respect of the estate of Santosh Kumar, then her
entitlement to 1/4t% share in his estate cannot be disputed as the remaining 3/4t share
would go to defendants No. 3 to 5, who are the other class-1 legal heirs of the deceased
being his widow, daughter and son.

11. Insofar as the legal status of nominee is concerned, the same is no longer res
integra. The Hon’ble Supreme Court for the first time clarified the issue in case Smt.
Sarbati Devi and another vs. Smt. Usha Devi, (1984) 1 SCC 424 and held that in context
of Section 39 of the Life Insurance Act, 1938 (in short LIC Act), a mere nomination under
Section 39 of the Act did not confer “beneficial interest” in the nominee qua the amount
payable under the policy on the death of the assured. The nomination was indicative only of
the authority or the person who was to receive the amount, pursuant to which the insurer
would get a valid discharge of its liability under the policy. This however, would not belie the
claim of the heirs of the asssured made in accordance with law of succession. It is apt to
reproduce para 4 of the judgment which reads thus:

“4. At the out set it should be mentioned that except the decision of the
Allahabad High Court in Kesari Devi v. Dharma Devi, AIR 1962 All 355, on
which reliance was placed by the High Court in dismissing the appeal before it
and the two decisions of the Delhi High Court in S. Fauza Singh v. Kuldip
Singh & Ors., AIR 1978 Del 276 and Mrs. Uma Sehgal & Anr. v. Dwarka Dass
Sehgal & Ors AIR 1982 Del 36 in all other decisions cited before us the view
taken is that the nominee under section 39 of the Act is nothing more than an
agent to receive the money due under a life insurance policy in the
circumstances similar to those in the present case and that the money remains
the property of the assured during his lifetime and on his death forms part of
his estate subject to the law of succession applicable to him. The cases which
have taken the above view are Ramballav DhanJhania v. Gangadhar
Nathmall AIR 1956 Cal 275, Life Insurance Corporation of India v. United
Bank of India Ltd. & Anr., AIR 1970 Cal 513, D. Mohanavelu Muldaliar & Anr.
v. Indian Insurance and Banking Corporation Ltd. Salem & Anr.,AIR 1957 Mad
115, Sarojini Amma v. Neelakanta Pillai AIR 1961 Ker 126, Atmaram
Mohanlal Panchal v. Gunavantiben & Ors.,AIR 1977 Guj 134, Malli Dei vs.
Kanchan Prava Dei, AIR 1973 Ori 83 and Lakshmi Amma v. Sagnna Bhagath
& Ors.,ILR 1973 Kant 827 Since there is a conflict of judicial opinion on the
question involved in this case it is necessary to examine the above cases at
some length. The law in force in England on the above question is summarised
in Halsbury's Laws of England (Fourth Edition), Vol. 25, Para 579 thus :

"579. Position of third party. - The policy money payable on the death
of the assured may be expressed to be payable to a third party and
the third party is then prima facie merely the agent for the time being
of the legal owner and has his authority to receive the policy money
and to give a good discharge; but he generally has no right to sue the
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insurers in his own name. The question has been raised whether the
third party's authority to receive the policy money is terminated by the
death of the assured; it seems, however, that unless and until they are
otherwise directed by the assured's personal representatives the
insurers may pay the money to the third party and get a good
discharge from him."

In Vishin N. Khanchandani and another vs. Vidya Lachmandas

Khanchandani and another (2000) 6 SCC 724, the legal position was reiterated and it

was held:

13.

“10.....The nomination only indicated the hand which was authorized to
receive the amount on the payment of which the insurer got a valid discharge
of its liability under the policy. The policy holder continued to have interest in
the policy during his lifetime and the nominee acquired no sort of interest in
the policy during the lifetime of the policy holder. On the death of the policy
holder, the amount payable under the policy became part of his estate which
was governed by the law of succession applicable to him. Such succession
may be testamentary or intestate. Section 39 did not operate as a third kind of
succession which could be styled as a statutory testament. A nominee could
not be treated as being equivalent to an heir or legatee. The amount of interest
under the policy could, therefore, be claimed by the heirs of the assured in
accordance with law of succession governing them.”

In Ram Chander Talwar and another vs. Devender Kumar Talwar and

others (2010) 10 SCC 671, it was held that nomination merely gives right of depositor to
receive money lying in the account, but it does not make nominee owner of money lying in
the account and it was held as under:

“3. Mr. Swetank Shantanu, counsel appearing for the appellants,
strenuously argued that by virtue of sub-section 2 of section 45 ZA, the
nominee of the depositor, after the death of the depositor acquires all his/her
rights to the express exclusion of all other persons and, therefore, the
respondent can not lay any claim to the money in the account or in regard to
the articles that might be lying in the bank locker held by their deceased
mother. The submission is quite fallacious and is based on a complete
misconception of the provision of the Act.

4. Sub-section 2 of the 45-ZA, reads as follows:-
“45-ZA XXX XXX XXX XXX

(2) Notwithstanding anything contained in any other law for the time
being in force or in any disposition, whether testamentary or
otherwise, in respect of such deposit, where a nomination made in the
prescribed manner purports to confer on any person the right to receive
the amount to deposit from the banking company, the nominee shall,
on the death of the sole depositor or, as the case may be, on the death
of all the depositors, become entitled to all the rights of the sole
depositor or, as the case may be, of the depositors, in relation to such
deposit to the exclusion of all other persons, unless the nomination is
varied or cancelled in the prescribed manner.”
(emphasis added)

5. Section 45-ZA(2) merely puts the nominee in the shoes of the depositor
after his death and clothes him with the exclusive right to receive the money
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lying in the account. It gives him all the rights of the depositor so far as the
depositor's account is concerned. But it by no stretch of imagination makes the
nominee the owner of the money lying in the account. It needs to be
remembered that the Banking Regulation Act is enacted to consolidate and
amend the law relating to banking. It is in no way concerned with the question
of succession. All the monies receivable by the nominee by virtue of section 45-
ZA(2) would, therefore, form part of the estate of the deceased depositor and
devolve according to the rule of succession to which the depositor may be
governed.

6. We find that the High Court has rightly rejected the appellant's claim
relying upon the decision of this Court in V.N. Khanchandani & Anr. v. V.L.
Khanchandani & Anr., (2000) 6 SCC 724. The provision under Section 6(1) of
the Government Saving Certificate Act, 1959 is materially and substantially
the same as the provision of Section 45-ZA(2) of the Banking Regulation Act,
1949, and the decision in V.N. Khanchandani applies with full force to the
facts of this case.”

14. In view of the aforesaid exposition of law, it is absolutely clear that a mere
nomination in itself does not confer any ‘beneficial interest’ in the nominee and the retiral
benefits of the deceased would become part of his estate and would be governed by the law
of succession. Since the plaintiff is admittedly class-I heir, her entitlement would be 1/4th
share, whereas the defendants No. 3 to 5 who alone otherwise were the nominees would be
entitled to the remaining 3/4t share, that too, not on account of their being the nominees,
but because of their being the class-I heirs of the deceased. This is exactly what has been
held by the learned lower Appellate Court while reversing the judgment and decree passed
by the learned trial Court.

15. In view of the aforesaid discussion, the findings recorded by the learned
lower Appellate Court are legally and factually correct and it does not suffer from any
illegality, perversity much less impropriety. The learned lower Appellate Court has correctly
interpreted the pleadings and has considered the law in its correct perspective and has also
considered the effect of the nomination.

Accordingly, both the substantial questions of law are answered against the
appellants.

16. In view of the aforesaid discussion, there is no merit in this appeal and the
same is dismissed, leaving the parties to bear their own costs.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

RakshaDevi . Appellant.
Versus
State of Himachal Pradesh ... Respondent.

Cr. Appeal No. 223 of 2015
Reserved on: October 28, 2015.
Decided on: October 29, 2015.
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Indian Penal Code, 1860- Section 302 and 307- Complainant party had a dispute over the
land with the accused- complainant party went to bazaar and found accused digging the
disputed land- accused was requested not to dig the same- accused went inside the kitchen,
brought kerosene oil in a frying pan and threw the same upon the members of the
complainant party- she also threw burning paper on the complainant party- complainant
party suffered burn injuries- injured were taken to Hospital- ‘S’ succumbed to burn injuries-
PW-1 admitted in her cross-examination that when accused threw kerosene oil on the
complainant party they had not run away- the first reaction of the complainant party would
have been to save themselves by running away from the spot- PW-3 did not narrate the
incident to President of Gram Panchayat- he had also a dispute over the land with the
accused- accused had also sustained 2% burn injury which was not explained- PW-3
admitted that complainant party had gone to the house of the accused to take possession of
the land and kitchen from the accused- accused had a knowledge that throwing of kerosene
followed by throwing of burning paper may cause death- appeal partly allowed- accused
convicted for the commission of offence punishable under Section 304 Part-II of IPC
instead of Section 302 of IPC- conviction and sentence under Section 307 of IPC upheld.

(Para-24 to 32)

For the appellant: Mr. N.K.Thakur, Sr. Advocate, with Mr. Rohit Bharol, Advocate.
For the respondent:  Mr. M.A.Khan, Addl. AG.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This appeal is instituted against the judgment and order dated 2.5.2015 and
7.5.2015, respectively, rendered by the learned Addl. Sessions Judge, Hamirpur, H.P. in
Sessions Trial No. 02 of 2014, whereby the appellant-accused (hereinafter referred to as the
accused), who was charged with and tried for offences punishable under Sections 302 and
307 IPC, was convicted and sentenced to undergo rigorous imprisonment for life and to pay
a fine of Rs.50,000/- and in default of payment of fine to further undergo simple
imprisonment for one year under Section 302 IPC. She was further sentenced to undergo
rigorous imprisonment for 7 years and to pay a fine of Rs.10,000/- and in case of default to
further undergo simple imprisonment for 6 months for offence punishable under Section
307 IPC. Both the sentences were ordered to run concurrently.

2. The case of the prosecution, in a nut shell, is that on 3.10.2013 at about
12:50 PM, a telephonic message was received from MO CHC Bhoranj at PS Bhoranj that
three ladles namely, Sharda, Anju and Nisha, residents of village Patta have been brought
for treatment as a burn case. PW-20 ASI Rajinder Singh alongwith other police officials
visited the hospital. On reaching there the ladies were found admitted in burnt condition
upon which an application Ext. PW-20/A was presented to M.O. CHC Bhoranj for their
medical examination. Statement of Anju Devi wife of Shyam Dev was recorded vide Ext. PW-
1/A. It was reported by her that her husband is Shyam Kumar and works in Ukhli
Transport. Sh. Shyam Kumar has two brothers who are her Jeth and Debar. They all live
separately in village Patta. Her mother-in-law was living separately in their old house in
Patta Bazar. They are having a family dispute with respect to landed property with Jugal
Kishore. On 3.10.2013 at about 12:00 noon, she alongwith her Jethani Sharda Devi and
Devrani Nisha had gone to bazaar to see their mother-in-law. On reaching there, accused
Raksha wife of Jugal Kishore was found digging the disputed land. She was requested not
to dig the same. The accused went inside her kitchen and brought kerosene oil in a frying
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pan and threw the same upon them. She also threw burning paper upon them. Their
clothes caught fire. On their making hue and cry, their mother-in-law reached there and
poured water on them. In the meantime, other persons from neighbourhood gathered there.
Jasraj also appeared at the spot and removed them to CHC Bhoranj for treatment. She
alongwith her Jethani Sharda and Devrani Nisha had received burn injuries. On her
statement, FIR Ext. PW-16/A under Sections 307 and 506 IPC was registered against the
accused. The injured Anju, Sharda and Nisha were referred to RH Hamirpur from where
Nisha and Sharda were further referred to IGMC, Shimla. During treatment at IGMC,
Shimla, Sharda Devi succumbed to injuries on 3.1.2014. The post mortem report is Ext.
PW-15/B. The spot map was prepared. Frying Pan Ext. P-1 and plastic can Ext. P-4 were
taken into possession vide memo Ext. PW-5/B. The clothes were also taken into possession.
On completion of the investigation, challan was put up after completing all the codal
formalities.

3. The prosecution, in order to prove its case, has examined as many as 21
witnesses. The accused was also examined under Section 313 Cr.P.C. She pleaded
innocence and examined 4 witnesses in defence. The learned trial Court convicted and
sentenced the accused, as noticed hereinabove, for commission of offence under Sections
302 and 307 IPC for causing death of Sharda Devi and attempting to kill Anju Devi and
Nisha. Hence, this appeal.

4. Mr. N.K.Thakur, Sr. Advocate, for the accused has vehemently argued that
the prosecution has failed to prove the case against the accused. On the other hand, Mr.
M.A.Khan, Addl. Advocate General, appearing on behalf of the State, has supported the
judgment/order of the learned trial Court dated 2/7.5.2015.

S. We have heard learned counsel for both the sides and gone through the
judgment and records of the case carefully.

6. PW-1 Anju Devi deposed that Sh. Shyam Kumar is her husband and they
were residing at Village Patta. Her other brothers-in-law are also residing in village Patta.
They are living separately and her mother-in-law is residing at Patta bazaar in ancestral
house. Accused is daughter-in-law of Dina Nath. They are having a family dispute with the
family of accused. On 3.10.2013, she alongwith Sharda Devi and Nisha Kumari had gone to
Patta bazaar to see her mother-in-law. When they reached there, they saw accused digging
the disputed land. They asked her not to dig the same. On this, accused went inside her
kitchen and came out with a frying pan filled with kerosene and threw it on them.
Thereafter, she also threw a burning paper on them. Their clothes caught fire, resulting in
burn injuries to Sharda Devi, herself and Nisha Kumari. They raised hue and cry on which,
her mother-in-law came there and poured water on them. In the meantime, people from the
vicinity also gathered there. They were taken to CHC Bhoranj. The police visited CHC
Bhoranj. Her statement Ext. PW-1/A was recorded by the police. She was also subjected to
medical examination. She sustained injuries on her left shoulder, arm, chest, back as well
as left leg. Thereafter, she and Sharda Devi for further treatment were referred to RH
Hamirpur and then to IGMC, Shimla. Sharda Devi succumbed to injuries on 3.1.2014. In
her cross-examination, she admitted that the dispute was with regard to land and kitchen.
On 3.10.2013, the accused had engaged a mason but she did not know his name. The
accused was doing work on the land adjoining to kitchen which is their land. The accused
was digging for construction of a latrine pit. The disputed kitchen abuts their old house on
backside. The accused had dug the pit only to some extent. They were standing outside the
kitchen near to door of the kitchen. They enquired from accused as to why she was doing
the same in their land. The accused while threatening them went inside the kitchen and
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came out with the frying pan within half a minute. The accused threw kerosene on them
from the door of the kitchen. She threw kerosene only once. The gas stove was burning
near to the door of the kitchen. She on lighting paper with the help of the same threw on
them. They all together caught the fire as they were standing together. When accused
threw kerosene oil on them, they did not run away.

7. PW-2 Nisha Kumari has corroborated the statement of PW-1 Anju Devi on all
material aspects, the manner in which they received burn injuries. In her cross-
examination, she admitted that the mason was not doing plastering work of the floor of the
house of the accused. The accused was doing work near the door of the kitchen and they
were standing there. She was standing in front of them and therefrom she went inside the
kitchen. The accused threw kerosene oil from inside the kitchen. The paper was burning
when kerosene was thrown on them. Kerosene was thrown only once. The burning paper
was also thrown from inside the kitchen. She could not state as to upon whom the burning
paper firstly fell but all of them together caught the fire. She denied the suggestion that
Jasraj visited the spot about half an hour prior to their visiting the spot and had a quarrel
with the accused, during which he threatened the accused to leave the possession of the
kitchen.

8. PW-3 Jasraj Singh deposed that their mother lives in old ancestral house at
Patta bazaar. Accused is daughter-in-law of his paternal Uncle Amar Nath. They are having
a family dispute with the accused. On 3.10.2013, he was at his home and his wife Sharda
Devi alongwith Anju and Nisha had gone to see his mother at Patta bazaar from where his
wife conveyed to him that accused had started digging their land. She asked him to report
the matter to Panchayat and to bring the representatives of the Panchayat to the spot. After
some time, his mother called him up and told him that accused has burnt his wife, Anju
and Nisha by pouring kerosene oil and asked him to reach on the spot immediately. He
rushed to the spot and found them burnt. Thereafter, he took them to CHC Bhoranj. His
wife was further referred for treatment to RH Hamirpur and she succumbed to burn injuries
at IGMC, Shimla on 3.1.2014. In his cross-examination, he deposed that he received
telephonic message from his wife regarding digging about 10-15 minutes prior to the
message received from his mother regarding burning. On receiving the message, he visited
the house of village President. He received telephonic message about burning when he was
present at the house of village President. He did not inform the village President about the
incident at the relevant time. They are having dispute about kitchen and the land adjoining
the same. The accused had also occupied their land beneath her house. He admitted
categorically that they want to take possession of kitchen and land from the accused.
Though, volunteered that they have applied for partition. The accused was digging pit.

9. PW-4 Saraswati Devi deposed that she alongwith her husband were residing
in Patta bazaar. There was a dispute qua construction of kitchen by the accused. On 3rd
October, all her daughters-in-law had visited her. The accused by engaging a labourer was
doing digging work and at that time she was sleeping on a bench in her house. When her
daughters-in-law objected to the work of digging being done by the accused, she threatened
them and further set them on fire by throwing kerosene oil. They raised hue and cry. She
rushed to the spot. She found her daughters-in-law in fire and then she poured water on
them. Thereafter, she telephonically informed Jasraj about the incident and then he visited
the house of village President. Jasraj then came to the spot and took her daughters-in-law
to the hospital.

10. PW-5 Savita Minhas is the President of Gram Panchayat Patta. She deposed
that on 3.10.2013, Jasraj came to her and told that quarrel has taken place between
accused, his wife and wives of his brothers with regard to digging of land by accused. He



29

requested her to visit the spot. She told him that she would visit later on. Jasraj thereafter
left her house. After some time, she visited the spot but there was no one present on the
spot. From the persons present there, she came to know that accused persons had set
Sharda, Anju and Nisha on fire and they have been removed to CHC Bhoranj for treatment.
In her cross-examination, she deposed that when she visited the spot, she came to know
from the persons of vicinity that quarrel has taken place between accused and complainant
party. Some burnt clothes were also lying there. No one told her that the accused has set
the complainant party on fire.

11. PW-6 LC Rekha Devi deposed that accused produced a plastic Can and a
frying pan to the [.O, which were taken into possession vide seizure memo Ext. PW-5/B.

12. PW-7 Const. Kuljesh Kumar has brought rukka to the Police Station vide
Ext. PW-1/A. Thereafter, FIR was registered.

13. PW-9 Dr. Abhilaksh Kango deposed that Smt. Anju Devi was brought to the
hospital with alleged history of burn injuries. Her clothes were partially burnt. Smell of
kerosene was present in the clothes. Burn injuries were present on face, parietal region of
skull, left side of chest and left arm. It also included left upper thigh and left side of the
upper back. 30-40% of superficial to deep burns were present. After examination, first aid
treatment was given and patient was referred to RH Hamirpur for further examination. The
injuries were found grievous in nature. The injuries were dangerous to life. He issued MLC
Ext. PW-9/A. He also examined Sharda Devi. As per the Surgeon’s opinion, the injuries
were grievous in nature and dangerous to life. He issued MLC Ext. PW-9/B. He opined that
the death was caused due to septicemia shock due to approximately 68% of dermal and
epidermal burns. He also examined Nisha Devi. He noticed burn injuries on right arm to
the extent of 4% superficial burns. The patient was referred for surgical opinion and final
opinion was reserved. As per the Surgeon’s opinion, the injuries were simple in nature. He
issued MLC Ext. PW-9/C.

14. PW-12 Dr. Yash Pal deposed that Anju Devi remained under his treatment at
IGMC Shimla from 4.10.2013 to 25.10.2013 and was treated for 20% superficial and deep
burns.

15. PW-13 Dr. Parikshit Malhotra, deposed that wife of Jasraj was referred from
RH Hamirpur. She was admitted in Female Surgery Unit IV of IGMC, Shimla on 3.10.2013
at 10.24 PM, with approximately 55-60% total body surface area of superficial to deep burn.
The patient succumbed to injuries on 3.1.2014 at 5:45 AM.

16. PW-15 Dr. Dharuv Gupta deposed that he conducted the post mortem
examination on Sharda Devi and issued report Ext. PW-15/B. The probable time that
elapsed between injury and death delayed and between death and postmortem was within 6-
12 hours. In his opinion, the deceased died as a result of septicemia shock secondary to
Epidermal/Dermo-Epidermal burns equivalent to 68% (approx.) ante mortem in nature.

17. PW-17 Dr. Nikhil Ahluwalia, deposed that he gave surgical opinion over MLC
Ext. PW-9/C in respect of burn injuries to Nisha Devi. As per his opinion, she had 4% first
degree burns over the forearm. Nature of injury was simple.

18. PW-20 ASI Rajinder Singh was the 1.0. in the case. He received information
from M.O. CHC Bhoranj. The statement of Anju Devi was recorded under Section 154
Cr.P.C. The statements of the witnesses were also recorded under Section 161 Cr.P.C. The
recoveries were made from the spot including burnt clothes. The spot map was also
prepared.
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19. PW-21 SI Sandeep Kumar has prepared the inquest papers.

20. The accused has also examined DW-1 MHC Subhash Chand to prove FIR
Ext. DW-1/A registered by her against the complainant party dated 3.10.2013.

21. DW-2 Sanjeev Kumar deposed that he was standing outside the godown and
saw that three ladies were abusing accused Raksha Devi and went to her kitchen. Accused
had engaged a mason for the purpose of flooring of her house. In the meantime, he heard
loud noise from the kitchen of accused raising a voice for saving. On hearing noise, many
persons gathered there. He saw that all persons present in the kitchen had caught fire.

22. DW-3 Shamneesh Kumar has proved MLC Ext. DW-3/A.

23. DW-4 Dr. Abhilaksh Kango has also examined the three ladies alongwith the
accused. He has noticed one mild superficial burn on upper part of left side of back and left
elbow and left hand middle finger which constituted 2% burn injuries collectively. The
injuries were simple in nature. He issued MLC Ext. DW-3/A in respect of accused.

24. What emerges from the evidence discussed hereinabove, is that the
complainant party had dispute with the accused over a portion of the land. According to the
prosecution case, the accused was digging pit. PW-1 Anju Devi, PW-2 Nisha Kumari and
Sharda Devi (deceased) had gone to Patta bazaar to see their mother-in-law. When they
reached there, they saw accused digging the disputed land. They asked her not to dig the
land. The accused went inside the kitchen and brought frying pan filled with kerosene. She
threw the same on them and then she had thrown burning paper on them resulting in burn
injuries to Sharda Devi, herself, Nisha Kumari and Anju Devi. Sharda Devi succumbed to
injuries on 3.1.2014 at IGMC, Shimla. The injuries received by Anju Devi were also opined
to be grievous by PW-9 Dr. Abhilaksh Kango.

25. PW-1 Anju Devi has admitted in her cross-examination that they had a
family dispute with the family of accused. The dispute between them was with regard to
land and kitchen. She categorically deposed in her cross-examination that when accused
person threw kerosene oil on them, they did not run away. The first reaction of these
women would have been to save themselves by running away from the spot before they were
put on fire instead of standing on the spot.

26. PW-3 Jasraj deposed that he went to the President of Gram Panchayat but
surprisingly, he has not narrated the incident to her. He has admitted in his cross-
examination that they were having dispute about kitchen and land adjoining the same. He
has also admitted that they went to take possession of kitchen and land from the accused.
The immediate reaction of Jasraj would have been to reach the spot to save injured persons
instead of going to PW-5 President of the Gram Panchayat, Patta.

27. According to PW-9 Dr. Abhilaksh Kango, PW-1 Anju Devi had received
superficial to deep burns to the extent of 30-40%. The injuries were found grievous in
nature. The injuries were also dangerous to life. He issued MLC Ext. PW-9/A. He also
examined Sharda Devi. She had suffered 60-70% superficial deep burn injuries. As per the
Surgeon’s opinion, the injuries were grievous in nature and dangerous to life. He issued
MLC Ext. PW-9/B. He opined that the death was caused by septicemia shock due to
approximately 68% of dermal and epidermal burns. He noticed burn injuries on right arm
to the extent of 4% superficial burns on PW-2 Nisha Kumari. He issued MLC Ext. PW-9/C.
Sharda Devi succumbed to injuries on 3.1.2014 at 5:45 AM. The post mortem was
conducted by PW-15 Dr. Dhruv Gupta. According to him, the deceased died as a result of
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septicemia shock secondary to epidermal/dermo-epidermal burns equivalent to 68% and
ante mortem in nature.

28. The accused has also lodged FIR Ext. DW-3/A and she was also medically
examined by PW-9 Dr. Abhilaksh Kango. According to him, she received only 2% burn
injuries.

29. It has come on record that there was dispute with regard to kitchen and
adjoining land. PW-3 Jasraj, as noticed hereinabove, has categorically admitted that the
complainant party had gone to the house of accused to take possession of kitchen and land
from the accused. PW-1 Anju Devi has also admitted about the dispute with the family of the
accused. PW-1 Anju Devi, PW-2 Nisha Kumari and PW-3 Jasraj and Sharda Devi had gone
to the house of the accused. It is apparent that quarrel has taken place on the spot when
the digging of the land was objected to by the witnesses. PW-4 Saraswati Devi has also
deposed that there was dispute qua construction of kitchen by accused.

30. PW-1 Anju Devi, PW-2 Nisha Kumari and Sharda Devi have objected to the
digging of land by the accused. The accused was all alone. According to these witnesses,
the accused went inside the house and threw kerosene oil on them from frying pan.
Thereafter, she threw burning paper on them. They caught fire. The defence taken by the
accused before the trial Court was that she was all alone. PW-1 Anju Devi, PW-2 Nisha
Kumari and Sharda Devi came on the spot. They had brought oil can with them. All of
them tried to put her on fire. She pushed them and in the process all of them caught fire
including her. She also received injuries. She filed FIR Ext. DW-1/A, under Section 452,
323, 504 and 34 IPC. Even if it is assumed as argued by Mr. Naresh Thakur, Sr. Advocate
for the accused that the complainant party was aggressor and his client has exercised the
right of private defence, the fact of the matter is that as per the evidence, the accused has
thrown kerosene oil on PW-1 Anju Devi, PW-2 Nisha Kumari and Sharda Devi (deceased)
and thereafter put them on fire by throwing burning paper. She may not have the intention
at the time she threw kerosene oil on them but, definitely she had the knowledge that her
act of throwing kerosene followed by throwing burning paper may cause death. Though the
incident is dated 2.10.2013 but Sharda Devi has died in IGMC, Shimla on 3.1.2014 at 5:45
Am. The accused though has received burn injuries but these are only 2%.

31. The report of the chemical examiner is Ext. PA, which also shows that
kerosene was detected in the contents of burnt clothes of Anju Devi and Sharda Devi. The
injuries received by PW-2 Nisha Kumari were simple in nature. The grievous and life
threatening injuries were received by PW-1 Anju Devi and Sharda Devi. PW-1 Anju Devi has
received grievous injuries as per the opinion of PW-9 Dr. Abhilaksh Kango. PW-2 Nisha
Kumari has received only 4% superficial burns and the injuries were simple in nature. In
order to prove the case under Section 307 IPC, what has to be seen is the intention and not
the nature of injuries, though in the present case, PW-1 Anju Devi has received serious and
grievous injuries and injuries received by PW-2 Nisha Kumari were simple in nature.

32. In view of the observations and analysis made hereinabove, the appeal is
partly allowed. The accused is convicted under Section 304 (part II) IPC instead of Section
302 IPC. The conviction and sentence under Section 307 IPC is upheld. The accused be
heard on the quantum of sentence on 6.11.2015. The Registry is directed to prepare the
production warrant and send the same to the concerned Superintendent of Jail for
production of the accused on 6.11.2015.
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BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Saroj Appellant
Versus
Brikam Jeet & Others ... Respondents

RSA No. 86 of 2013 &
CMP NO. 7479 of 2015.
Decided on: 29t October, 2015.

Code of Civil Procedure, 1908- Order 22 Rule 4(4)- It was noticed in Regular Second
Appeal, that defendant No. 3 had died when the matter was pending before the First
Appellate Court- defendant No. 3 has neither filed written statement nor had she contested
the suit before the trial Court- since the death had taken place during the pendency of
appeal before First Appellate Court; therefore, the application under Order 22 Rule 4(4) read
with Section 151 C.P.C. shall only lie before the Court of first appeal- matter remanded to
the First Appellate Court for the decision afresh as per the Law after deciding the question of
abatement of appeal, if any. (Para- 1 to 6)

Case referred:
T Gnanavel versus T.S. Kanagaraj and Another, (2009)14, SCC, 294,

For the appellant : Mr. B.C. Verma, Advocate
For the respondents : Mr. Vaibhav Tanwar, Advocate vice counsel for respondent
No.1.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J. (oral).

This appeal is directed against the judgment and decree dated 9.10.2012,
passed by learned Additional District Judge, Fast Track Court, Shimla, Camp at Rohru in
Civil Appeal RBT No. 69-R/13 of 2008/05. The same after its admission is at the stage of
final hearing. When the process was issued to respondent-proforma defendant No.3 Dwarka
Devi, it transpired that she has expired.

2. This has led in filing the application under Order 22 Rule 4 (4) read with
Section 151 of the Code of Civil Procedure, CMP No. 7479 of 2015, aforesaid for deletion of
her name on the ground inter alia that deceased respondent No.3 allowed herself to be
proceeded against exparte not only in the trial Court but also in the lower appellate Court.
She has neither filed the written statement nor contested the suit. Deceased respondent
No.3 has died on 7.9.2006. Though death certificate has not been placed on record,
however, the submissions to this effect in para 3 of the application CMP No. 7479 of 2015
are supported by the affidavit of the applicant, Saroj.

3. True it is that in a case where the defendant has failed to file the written
statement and if written statement is filed to contest the suit or allowed himself to be
proceeded against exparte, the plaintiff can be exempted from substitution of the legal heirs
and legal representatives of such deceased defendant. However, the application for the
purpose should have been filed during the pendency of the appeal in the lower appellate
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Court for the reason that the death of respondent-defendant No.3 Dwarka Devi has occurred
on 7.9.2006, when the appeal was pending disposal in the lower appellate Court.

4. The law on the point is no more res integra as the Hon’ble Apex Court in T
Gnanavel versus T.S. Kanagaraj and Another, (2009)14, SCC, 294, after discussing the
scope of the provisions contained under Order 22 Rule 4(4) of the Code of Civil Procedure,
has held as follows:-

“25. We are unable to accede to this submission of Mr. Ranjit Kumar, the
learned senior counsel appearing on behalf of the appellant for the simple
reasons viz. (1) on the abatement caused on the death of defendant, the suit
automatically abated in view of the provisions under Order XXII Rule 4(3)
CPC and (2) from the decision in the case of Zahirul Islam vs. Mohd. Usman
and Others, (supra), it would be evident that no exemption was sought or
granted under Order XXII Rule 4(4) CPC in the aforesaid decision. In any
view of the matter, Order XXII Rule 4(4) CPC clearly says that such
exemption to bring on record the heirs and legal representatives of the
deceased could be taken or granted by the court only before the judgment is
pronounced and not after it.

26. In view of our discussions made hereinabove and after going through
the provisions under Order XXII Rule 4(4) CPC, as discussed herein earlier,
and in view of the principles laid down by the aforesaid decision, it is,
therefore, clear that if exemption, which is provided under Order XXII Rule
4(4) CPC is obtained from the Court before the delivery of the judgment, in
that case, it would be open to the Court to exempt the plaintiff from bringing
on record the heirs and legal representatives of the defendant even if, the
defendant had died during the pendency of the suit as if the judgment was
pronounced by treating that the defendant was alive notwithstanding the
death of such defendant and shall have the same force and effect as if it was
pronounced before the death had taken place. That being the position, we
are, therefore, of the view that since in this case, admittedly, exemption was
obtained after the judgment was pronounced, the provision of Order XXII
Rule 4(4) CPC would not be attracted.

29. In our view, the aforesaid decision in the case of Zahirul Islam can
also be distinguished on facts. As noted herein earlier, in that decision, the
plaintiff did not seek permission of the Court under Order XXII Rule 4(4)
CPC and in that view of the matter, this Court held that the legal
representatives of the deceased defendant was entitled to be brought on
record in the suit. Admittedly, in our case, after the judgment was
pronounced, the permission was sought to exempt the plaintiff from the
necessity of substituting the heirs and legal representatives of the defendant
and not before it. That being the position, we do not find any ground to rely
on this judgment of this Court as sought by Mr. Ranjit Kumar, learned
senior counsel appearing for the appellant.

30. This view has also been expressed by Madras High Court in a
decision reported in Elisa and others vs. A. Doss, in which the Madras High
Court in paragraph 3 had observed as follows :-

"It is seen from the rules that an application to bring the legal
representatives on record shall be made within the time limited by
law and if no application is made within the said period, the suit
shall abate as against the deceased defendant. That is the effect of



34

sub rule (3). Sub-rule (4) provides an exception to sub-rule (3).
Under Sub-Rule (4), it is open to the court to pass an order
exempting the plaintiff from the necessity of bringing on record the
legal representatives of any defendant, who had failed to file a
written statement or if having filed the written statement, failed to
appear and contest the suit at the hearing. But, the language of
sub rule (4) is clear enough to show that the court must pass an
order exempting the plaintiff from the necessity of substituting the
legal representatives. Of course, it is not necessary for the plaintiff
to file a written application seeking such exemption, as the rule
does not require one. Under the said rule, the court must apply
its mind and think it fit, in the facts and circumstances of the
case, to grant the exemption. For granting such exemption, the
defendant who died should have remained exparte, either without
filing the written statement or after filing the written statement. It
is clear from the language of the said rule that the order of
exemption shall be passed before a judgment in the case is
pronounced. The relevant portion of the said rule reads that the
court ‘may exempt the plaintiff and judgment may, in such case
pronounced." That part of the sub rule says that the order of
exemption should precede the judgment to be pronounced in the
suit." (emphasis supplied)
29. For the reasons aforesaid, we are of the opinion that the High Court
had rightly interpreted the provision of Order XXII Rule 4 (4) CPC and
accordingly held that the decree passed by the trial court on 20t of
December, 2002, in O.S. No. 3946 of 1999 was a nullity in the eye of the law
as the defendant had died during the pendency of the suit for specific
performance of the contract for sale and no exemption was sought at the
instance of the plaintiff/appellant to bring on record the heirs and legal
representatives of the defendant before the judgment was pronounced.”

S. In view of the ratio of the judgment supra, the judgment and decree under
challenge in the present appeal, being against a dead person, is nullity. This Court,
therefore, is not left with any alternative except to quash the impugned judgment and decree
and to remand the case to the lower appellate Court for fresh disposal after dealing with the
issue of substitution of legal representatives of deceased respondent-proforma defendant
No.3 Smt. Dwarka Devi or grant exemption to the plaintiff from substitution of her legal
representatives, in accordance with law.

6. In view of what has been said hereinabove, the judgment and decree under
challenge in this appeal is ordered to be quashed and set aside. The trial Court to decide
the appeal afresh, after deciding the question of abatement of the appeal, if any, on the
death of respondent-defendant No.3 Dwarka Devi or substitution of her legal
representatives/grant of exemption to appellant-plaintiff from substitution of her legal
representatives as the case may be. The parties through learned counsel representing them
are directed to appear in the lower appellate Court on 7t* December, 2015. Records be sent
back to the lower appellate Court forthwith so as to reach there well before the date fixed.
The appeal stands disposed of accordingly. Pending application(s), if any, shall also stand
disposed of.
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

State of Himachal Pradesh ....Appellant
Versus
Rajinder Kumar ....Respondent

Cr.A. No. 163/2006
Reserved on: 27.10.2015
Decided on: 29.10.2015

Indian Penal Code, 1860- Section 451, 323, 506 and 336- Complainant was working in his
kitchen garden- accused came there under the influence of liquor and gave fist blows to the
complainant- PW-7 deposed in the Court that accused was holding a rifle in his hand- he
had made material improvements in his testimony- there was contradiction regarding the
number of stones recovered from the spot- it was admitted by the complainant that he had
long standing dispute with the accused- held, that in these circumstances, prosecution had
failed to prove its case and accused was rightly acquitted. (Para-13 and 14)

For the appellant: Mr. Parmod Thakur, Addl. A.G.
For the Respondent: Mr. Ajay Sharma, Advocate.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, Judge.

This appeal is instituted against the judgment dated 29.12.2005 rendered by
the Judicial Magistrate 1st Class, Court No.ll, Palampur in Crl. Case No.RBT No. 191-
I1/04 /2000, whereby the respondent-accused (hereinafter referred to as the “accused” for
convenience sake), who was charged with and tried for offences punishable under sections
451, 323, 506 and 336 IPC has been acquitted.

2. Case of the prosecution, in a nutshell, is that on 6.4.1998 PW-5 Anil Kumar
was working in his kitchen garden at 8.30 P.M. Accused came to the spot under the
influence of liquor. He started abusing him. His mother and younger brother were in the
kitchen. Accused held Anil Kumar and brought him in the courtyard and gave fist blows.
On alarm being raised, his mother and younger brother came to the spot. Thereafter,
accused fled away from the spot. Statement of Anil Kumar was recorded vide Ex.PW-6/A.
FIR Ex.PW-6/B was lodged by the Police of Police Station, Palampur. Investigating Officer
visited the spot and prepared site plan Ex.PW-8/A. Medical examination of Anil Kumar was
got conducted. MLC Ex.PW-4/A was obtained. Four stones Ex.P-1 to Ex.P-4 were seized by
the police on being presented from the spot vide seizure memo Ex.PW-3/A. Statements of
witnesses were recorded under section 161 of the Code of Criminal Procedure.

3. Charge was framed against the accused. Accused claimed trial. Prosecution
examined as many as eight witnesses to prove the case against the accused. Statement of
accused under Section 313 Cr.P.C. was recorded. He denied the incident and claimed
innocence. The accused was acquitted by the trial court as noticed hereinabove. Hence, this
appeal.

4. Mr. Parmod Thakur, learned Addl. A.G. has vehemently argued that the
prosecution has proved its case against the accused.
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S. Mr. Ajay Sharma has supported the judgment passed by the trial Court.

0. I have heard the learned counsel for the parties and have gone through the
record meticulously.

7. PW-1 Kamlesh Kumari is the mother of Anil Kumar. She has testified that
on 6.4.1998 at about 8.30 P.M. when Anil Kumar was working in the kitchen garden, she
and her younger son were in the kitchen. They heard noise outside. They went out and saw
accused giving fist blows to her son. She, her younger son and other people rescued Anil
Kumar. Vikram Singh was present at the spot. Accused threatened them to do away with
their lives and also pelted stones on their house. In her cross-examination, she has
admitted that Prithu was the father of accused. She has denied that they have illegally
encroached upon the land of accused. She has admitted litigation with the family of
accused, which was dismissed and expressed ignorance regarding any criminal proceedings.
She has admitted that they were not on talking terms with the accused and his family. She
has admitted that Vikram Singh resided at about 150 meters away from their house, but at
that time lived with them. She has also admitted that Ram Parshad also resided at about
150 meters away from their house.

8. PW-2 Vikram Singh has deposed that he used to live in the house of Anil
Kumar and when he heard the calls of Anil Kumar for help, he went out and saw accused
holding Anil Kumar by his neck and beating him. He, PW-1 and her son intervened and
rescued Anil Kumar. Accused threatened Anil Kumar. In his cross-examination, he has
admitted that Bakshi Ram was his father and they have on going land dispute with the
accused.

9. PW-3 Ram Parkash has deposed that on 6.4.1998 at about 8.30 P.M. he
heard noise. On reaching the spot he saw accused quarreling with Anil Kumar. Accused
gave beatings to Anil Kumar with fist blows. Anil Kumar sustained injuries. Stones Ex.P-1
to Ex.P-4 were seized by the police vide memo Ex.PW-3/A. He has admitted that he has on
going boundary dispute with the accused.

10. PW-4 Dr. S.K. Bhatia has proved MLC Ex.PW-4/A. PW-5 Anil Kumar has
deposed on 6.4.1998 at about 8.30 P.M. he was working in his kitchen garden. Accused
under the influence of liquor came on the spot. He gave him beatings. He raised alarm. His
mother and brother came to the spot and rescued him.

11. PW-7 Dilwar Chand has deposed that on 6.4.1998 at about 8.45 A.M., when
he was at his house, he heard the noise. He saw that accused was pelting stones on the
house of Kamlesh Kumari. Accused was holding a rifle in his hand and was threatening to
kill them. He was associated in the investigation. In his cross-examination, he has
admitted that they had land dispute and criminal cases against the accused.

12. PW-8 Sukh Ram was the Investigating Officer.

13. PW-7 Dilwar Chand has testified that accused was holding rifle in his hand.
He has made improvements in his statement. According to Ex.PW-3/A, three stones were
seized at the spot though it is also mentioned therein that four stones were recovered. PW-7
Dilwar Chand has also testified that only three stones were recovered from the spot. PW-1
Kamlesh Kumari has deposed that she and her younger son alongwith one Vikram Singh
had gone to rescue Anil Kumar and the same version is given by PW-2 Vikram Singh.
However, PW-5 Anil Kumar did not mention anywhere that Vikram Singh had come to his
rescue. It is also not stated in Ex.PW-6/A. His version in Ex.PW-6/A is that his mother and
younger brother had rescued him. The distance between the house of Ram Parshad and
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Kamlesh Kumari is only 150 meters. In the site plan also details of the houses in the
neighbourhood have not been given. It has come in the statements of PW-1 Kamlesh
Kumari, PW-2 Vikram Singh, PW-3 Ram Parkash and PW-5 Anil Kumar that they have
longstanding disputes with the accused.

14. In view of this, the prosecution has failed to prove the charges for offences
punishable under sections 451, 323, 506 and 336 IPC against the accused

15. Accordingly, in view of the analysis and discussion made herein above, there
is no merit in the appeal and the same is dismissed.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Himachal Energy Pvt Ltd ...Petitioner
Vs.
State of HP & others ...Respondents.

CWP No. 3164 of 2014
Decided on: 30.10.2015

Constitution of India, 1950- Article 226- Petitioner is aggrieved by reference made to the
Labour Court- it is pleaded that the right of the petitioner to question the status of the
respondent No. 3 as a workman would be foreclosed by reference order — held, that Labour
Court is required to adjudicate the issues referred by Government for adjudication as well as
incidental issues- petitioner would have a right to raise objection that respondent No. 3 is
not a workman- further direction issued to the Labour Court to frame an issue regarding the
status of respondent No. 3 in case of any dispute. (Para-3 to 7)

Case referred:
Workmen Vs. Hindustan Lever Ltd (1984) 1 SCC 728

For the Petitioner : Mr. Rahul Mahajan, Advocate.

For the Respondents : Mr.V.K. Verma, Mr. Rupinder Singh, Addl. AGs with Ms.
Parul Negi, Dy AG for respondents.
Ms. Archana Dutt, Advocate for respondent No.3.

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge:

The petitioner has sought writ in the nature of certiorari for quashing and
setting aside reference made to the Labour-cum-Industrial Court by the appropriate
authority on 1.1.2014.

2. The petition has been filed on the apprehension that looking into the
contents of the reference order as framed by the appropriate authority and the manner in
which the words are couched therein, the right of the petitioner to question the status of the
respondent No.3 as a workman within the meaning of Section 2(S) of the Industrial Disputes
Act, 1947 would be foreclosed.
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I have heard the learned counsel for the parties and have gone through the
records of the case.

3. It is more than settled that whether the person is a workman or not depends
upon factual matrix, the ingredients and the incidence of the definition as contained in
Section 2 (S) of the Act when satisfied, the person satisfying same would be a workman.
Negatively, if someone fails to satisfy one or the other ingredient or incident of the definition,
he may not be held to be a workman within the meaning of expression in the Act.

4. To my mind, once the employer disputes the status of its employee to be that
of the workman, then essentially the Tribunal would be obliged to decide the status of the
person whether he is a workman or not.

S. No doubt, the Tribunal(hereinafter referred to as ‘Tribunal) derives its
jurisdiction by the order of reference and not on the determination of the jurisdictional fact
which it must of necessity decide to acquire jurisdiction. In industrial adjudication, the
issues are of two types: (i) those referred by the government for adjudication and set out in
the order of reference and (ii) incidental issues which are sometimes the issues of law or
issues of mixed law and fact. This is so held by the Hon’ble Supreme Court in Workmen Vs.
Hindustan Lever Ltd (1984) 1 SCC 728. It is apt to reproduce the following observation:

“Ordinarily, the Tribunal after ascertaining on what issue the parties are at
variance raises issues to focus attention on points in dispute. In industrial
adjudication , issues are of two types: (i) those referred by the Government for
adjudication and set out in the order for reference and (ii) incidental issues
which are sometimes the issues of law or issues of mixed law and fact. The
Tribunal may as well frame preliminary issues if the point on which the parties
are at variance, as reflected in the preliminary issue, would go to the root of
the matter.

6. It is evident from the aforesaid exposition of law that not only the issues are
required to be framed on the basis of reference made, but issues arising out of the pleadings
of the parties are also required to be framed by the Labour Court.

7. Having said so, the apprehension of the petitioner appears to be ill-founded.
However, in order to safeguard and protect the interest of petitioner as also to ensure that
no prejudice is caused to it, it is hereby clarified that in the event of petitioner’s raising a
plea that respondent No.3 is not a workman under Section 2(S) of the Industrial Disputes
Act, it shall be obligatory upon the Tribunal to frame an issue to this effect.

8. The petition is disposed of in the aforesaid terms, leaving the parties to bear
the costs.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J.

FAO (MVA) No. 47 of 2015 a/w
FAOs No. 50 and 407 of 2015.
Date of decision: 30.10. 2015.
FAO No. 47/2015.
Meera Balnota . Appellant.
Versus
New India Assurance Company and others ...Respondents
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FAO No. 50/2015.

Meera Balnota . Appellant.
Versus

New India Assurance Company and others ...Respondents

FAO No. 407/2015.

Ramla Devi and another ... Appellants.
Versus

Smt. Meera Balnota and others ...Respondents

Motor Vehicles Act, 1988- Section 149- Witness deposed that driver was having a driving
licence to drive light motor vehicle and, therefore, driver was authorized to drive the same-
further, insurer had not led any evidence to prove that deceased was travelling in the vehicle
as a gratuitous passenger- held, that Insurer was rightly held liable by MACT.

(Para- 14 to 18)
Motor Vehicles Act, 1988- Section 166- Deceased was 23 years of age- Tribunal on the
basis of guess work held that deceased was earning Rs.10,000/- per month and deducted %
share towards personal expenses as the deceased was bachelor- Tribunal had applied
multiplier of ‘18’ - held, that Tribunal had rightly assessed the compensation. (Para-22)

Cases referred:

Oriental Insurance Co. Ltd. Versus Smt. Amara Devi and others, IL R 2015 (II) HP 874
Kulwant Singh and others versus Oriental Insurance Company Ltd. (2015) 2 SCC 186

Sarla Verma and others versus Delhi Transport Corporation and another, AIR 2009 SC 3104
Reshma Kumari and others versus Madan Mohan and another, 2013 AIR SCW 3120

For the appellant(s): Mr.Y.P. Sood, Advocate, for the appellants in FAOs No. 47
and 50 of 2015 and Ms. Aruna Chauhan, Advocate, for the
appellants in FAO No. 407 of 2015.

For the respondent(s): Mr. Ashwani K. Sharma, Sr. Advocate with Ms. Monika
Shukla, Advocate, for respondent No.1 in FAOs No. 47 and
50 of 2015.

Ms. Aruna Chauhan, Advocate, for respondents No. 2 and 3
in FAOs No. 47 and 50 of 2015.

Mr. Y.P. Sood, Advocate, for respondent No.1 in FAO No. 407
of 2015.

Mr. Ashwani K. Sharma, Sr. Advocate with Ms. Monika
Shukla, Advocate, for respondent No.3 in FAO No. 407 of
2015.

Nemo for other respondents.

The following judgment of the Court was delivered:

Mansoor Ahmad Mir, Chief Justice (Oral)

All these appeals are directed against a common award dated 27.8.2014,
made by the Motor Accident Claims Tribunal, Shimla (HP) Circuit Court Theog in two
separate claim petitions, i.e., MAC Petition No. 87-T-2 of 2013/09 titled Bishan Singh and
another versus Smt. Meera Balnota and others and MAC Petition No. 86-T-2 of 2013/ 009 titled
Sita Ram and another versus Smt. Meera Balnota and others, for short “the Tribunal”,
whereby compensation to the tune of Rs.11,30,000/- with 5000/- costs and interest @7.5%
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per annum came to be awarded in favour of the claimants in each of the claim petitions and
insurer was directed to satisfy the award with right of recovery from the insured, hereinafter
referred to as “the impugned award”, for short.

2. Insurer, driver Rakesh Kumar and claimant Bishan Singh in MAC Petition
No. 87-T-of 2013-09 have not questioned the impugned award on any ground, thus it has
attained finality so far it relates to them.

3. The insured/owner Meera Balnota has questioned the impugned award by
the medium of FAO No. 47 of 2015 and FAO No. 50 of 2015, on the ground that the Tribunal
has fallen in an error in granting the right of recovery to the insurer.

4. One of the claimants Ramla Devi in MAC Petition No. 86-T-2 of 2013-09
titled Sita Ram and another versus Smt. Meera Balnota and others has questioned the
impugned award on the ground of adequacy of compensation.

S. In order to determine these appeals, it is necessary to give brief resume of
the relevant facts herein.

6. In both the claim petitions, parents of the deceased namely, Satish Kumar
and Neeraj Parkash had invoked the jurisdiction of the Motor Accidents Tribunal for the
grant of compensation to the tune of Rs.20 lacs, as per the break-ups given in the claim
petition on the grounds taken in the memo of claim petitions.

7. Precisely, the case putforth by the claimants was that driver Rakesh Kumar
had driven the vehicle bearing registration No. HP63-1417 Mahindra Bolero Camper, rashly
and negligently on 26.7.2006 at about 10 30. p.m. at Kailash “Dhank P.O. Kuthar, Tehsil
Theog District Shimla, H.P. The deceased were on their way from Deha to Kathori alongwith
grocery articles loaded in the said vehicle, went off the road and rolled down into deep gorge.
The deceased suffered multiple injuries and succumbed to the same.

8. The respondents resisted and contested the claim petitions and the Tribunal
framed the issues in both the claim petitions. It is apt to reproduce issues framed by the
Tribunal in one of the claim petitions herein.

(i) Whether deceased Sh. Satish Kumar died because of rash and
negligent driving of vehicle in question by respondent No. 2 as
alleged? OPP.

(ii) If issue No. 1 is proved ion the affirmative, whether the
petitioners are entitled to compensation, if so, how much and
from whom? OPP,

(iii) Whether the petition is not maintainable as alleged? OPR.

(iv) Whether the petitioners are estopped from filing of present
petition due to their act and conduct OPR-1.

(v) Whether the petition is bad for mis-joinder and non-joinder of
necessary parties as alleged? OPR-1.

(vi) Whether the vehicle in question was being driven at the
relevant time against the terms and conditions of insurance
policy as alleged, if so, its effect? OPR-3.

(vii) Whether the vehicle in question was being driven by its driver
at the relevant time without any valid and effective driving
licence, if so, its effect? OPR-3.
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(viii) Whether the deceased was traveling in the vehicle in question
at the relevant time as a gratuitous passenger? OPR-3.

(ix) Relief.
9. Parties have led evidence.
10. The claimants have examined HC Dev Raj as PW1, Asha Kimta as PW3,

Dhayan Singh as PW5 Dr. Igbal Singh as PW6 and claimants Ramla Devi and Prabha Devi
themselves appeared in the witnesses-box as PW2 and PW4 respectively.

11. The insurer has examined one witness, namely, Shyam Singh.

12. The Tribunal, after scanning the evidence held that the claimants have
proved that the driver, namely, Rakesh Kumar has driven the vehicle rashly and negligently
and caused the accident in which Satish Kumar and Neeraj Prakash sustained injuries and
succumbed to the injuries. The said findings are not in dispute, accordingly, upheld.

13. Before I deal with issue No. 2, I deem it proper to deal with issues No. 3 to 5
at the first instance. It was for the insurer to lead evidence and prove the same, has not led
any evidence. Accordingly, the findings returned by the Tribunal on these issues are upheld.

14. Issues No. 6 and 7. The insurer had to discharge the onus, has examined
Shyam Lal, who has deposed that the driver was having licence to drive the LMV (NT), has
proved the certificate Ext. RW1/A. The vehicle in question is a “light motor vehicle” and the
driver was competent to drive the said vehicle.

15. This Court in FAO No. 125 of 2008 titled Oriental Insurance Co. Ltd.
Versus Smt. Amara Devi and others decided on 17.4.2015 and FAO No. 219 of 2008
titled United India Insurance Co. Ltd. Versus Smt. Juma Devi and others decided on
14t August, 2015, has already held that the said vehicle falls within the definition of “light
motor Vehicle” and the driver who is having driving licence to drive light motor vehicle,
requires no endorsement to drive passenger vehicle. So the driver was having a valid driving
licence.

16. The learned counsel for the claimants has also relied upon a recent
judgment of the Supreme Court in case titled Kulwant Singh and others versus Oriental
Insurance Company Ltd. reported in (2015) 2 SCC 186, wherein same principles of law
have been laid down. It is apt to reproduce para 9 of the said judgment herein.

“9.In S. Iyyapan , the question was whether the driver who had a licence to
drive 'light motor vehicle' could drive 'light motor vehicle' used as a commercial
vehicle, without obtaining endorsement to drive a commercial vehicle. It was
held that in such a case, the Insurance Company could not disown its liability.
It was observed:

"18. In the instant case, admittedly the driver was holding a valid
driving licence to drive light motor vehicle. There is no dispute that the motor
vehicle in question, by which accident took place, was Mahindra Maxi Cab.
Merely because the driver did not get any endorsement in the driving licence to
drive Mahindra Maxi Cab, which is a light motor vehicle, the High Court has
committed grave error of law in holding that the insurer is not liable to pay
compensation because the driver was not holding the licence to drive the
commercial vehicle. The impugned judgment (Civil Misc. Appeal No.1016 of
2002, order dated 31.10.2008 (Mad) is, therefore, liable to be set aside."



42

17. Having said so, the findings returned on issues No. 6 and 7 are set aside and
it is held that the driver was competent to drive the offending vehicle and insured has not
committed any willful breach. Accordingly, issues No. 6 and 7 are decided against the
insurer.

18. Issue No.8. It was for the insurer to prove that the deceased were traveling
in the offending vehicle as gratuitous passengers, has not led evidence and issues have been
decided in favour of the claimants and against the insurer in both the claim petitions. The
insurer has not questioned the said findings thus, the findings returned on issue No. 8 have
attained finality and are accordingly upheld.

19. Issue No.2. The Tribunal has discussed all aspects of the case in paras 35 to
40 of the impugned award and came to the conclusion that the claimants are entitled to
compensation to the tune of Rs.11,30,000/- in each claim petitions.

20. The adequacy of compensation is not in dispute in claim petition No. 87-T-2
of 2013/09 for the reasons that claimants have not questioned the same. Thus, it is held
that the Tribunal has rightly awarded the compensation to the tune of Rs.11,30,000/- with
costs, as stated supra.

21. In Claim Petition No. 86-T-2 of 2013/09, the claimants have questioned the
impugned award on the ground of adequacy of compensation. The claimants in both the
claim petitions have claimed Rs.20 lacs each, as per the break-ups given in the claim
petitions and pleaded how they are entitled to the same, but has not been able to prove
before the Tribunal.

22. The Tribunal in para 38 of the impugned award specifically held that Satish
Kumar was 21 years of age and Neeraj Parkash was 23 years of age. Claim Petition No. 86-
T-2 of 2013/09 relates to Neeraj Parkash. The Tribunal, after making guess work, held that
deceased was earning Rs.10,000/- per month and after making one half deduction, in view
the fact that the deceased was a bachelor read with the 2rd Schedule of the Motor Vehicles
Act, for short “the Act, and Sarla Verma and others versus Delhi Transport Corporation
and another reported in AIR 2009 SC 3104 and upheld in Reshma Kumari and others
versus Madan Mohan and another, reported in 2013 AIR SCW 3120 and held that the
parents have lost source of dependency to the tune of Rs.5000/- per month. The Tribunal
has also applied the multiplier of “18”, which came to be rightly awarded in terms of the
Sarla Verma’s and Reshma Kumar’s cases supra. Having said so, the compensation
awarded is adequate and cannot be said to be meager in any way.

23. Having glance of the above discussion, the Tribunal has fallen in an error in
granting right of recovery to the insurer.

24. Viewed thus, the appeals being FAOs No. 47 and 50 of 2015 filed by the
insured are allowed and insurer is held liable to pay the amount and FAO No. 407 of 2015
flied by the claimants for enhancement is dismissed.

25. The Registry/ Tribunal is directed to release the amount in favour of the
claimants within one week from today, strictly, in terms of the conditions contained in the
impugned award, through payee’s cheque account and report compliance.

26. Send down the record, forthwith, after placing a copy of this judgment.

*
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

RamDei . Appellant.
Versus
Smt. Chinta Mani and another ~ ....... Respondents.

RSA No. 571 of 2011.
Reserved on: 29.10.2015.
Decided on: 30.10.2015.

Indian Succession Act, 1925- Section 63- Plaintiff claimed that deceased had died
intestate and mutation was attested on the basis of forged and fictitious Will- defendant
pleaded that deceased had executed a Will in favour of the defendant- Will was duly proved
by scribe and marginal witnesses- defendant was looking after the deceased- plaintiff
admitted that deceased was residing with the defendant- Will was duly registered- held, that
Will was duly proved- appeal dismissed. (Para-14)

For the appellant(s): Mr. Yogesh Chandel, Advocate.
For the respondents: Mr. Naveen K. Bhardwaj, Advocate, for respondent No.1.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of
the learned Addl. District Judge (FTC), Kullu, H.P. dated 9.8.2011, passed in Civil Appeal
No. 05 of 2011.

2. “Key facts” necessary for the adjudication of this regular second appeal are
that the appellant-plaintiff Ram Dei and respondent Prema Dei, filed a suit for declaration to
the effect that Lal Singh, predecessor-in-interest of the plalntlffs had died intestate leaving
behind the parties to the lis as his legal heirs and after the death of Lal Singh, the plaintiffs
are joint owners-in-in possession of the suit land to the extent of 2/3 share, i.e. 1/3 share
each and the revenue entries showing the respondent-defendant (hereinafter referred to as
the defendant) as owner-in-possession of the suit land vide mutation No. 6838 of Phati
Shamshi, Kothi Khokhan, on the basis of the forged and fictitious registered Will No. 194
dated 17.5.1996 are wrong, illegal and contrary to the factual position. The consequential
relief of permanent perpetual injunction to restrain the defendant from interfering in the
peaceful and joint ownership of the plaintiffs to the extent of 2/3 share over the suit land
and from encumbering or changing the nature of the suit land in any manner, whatsoever
and from forcibly dispossessing the plaintiffs from the suit land was also prayed for. Lal
Singh died intestate on 15.1.2007 leaving behind the plaintiffs and defendant as his
daughters. Twelve years prior to his death Lal Singh was suffering from Blood Pressure and
Paralysis. Lal Singh had firstly suffered a mild attack of paralysis in the year 1994 and thus
he was not in a sound disposing state of mind. There was no question of executing the Will
as Lal Singh loved his all the daughters equally and they were looking after his agricultural
land. After the death of Lal Singh, the defendant started threatening the plaintiffs to oust
and dispossess them from the suit land. When the plaintiffs were busy in performance of
the last rites of deceased Lal Singh, defendant in connivance with the revenue officials got
mutation No. 6838 attested on the basis of some procured, false and fabricated Will dated
17.5.1996.
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3. The suit was contested by the defendant. According to the defendant Lal
Singh, father of plaintiffs and defendant died on 14.1.2007. He denied that he died
intestate. Lal Singh before his death was sick and defendant rendered services to him and
had also borne the expenses of his treatment. Lal Singh had executed his last and final Will
dated 17.5.1996 DW-2/A, whereby he bequeathed his property situated in Phati Shamshi,
Kothi Khokhan, Tehsil and Distt. Kullu in the manner that 1-10-00 bighas in favour of
plaintiff No. 2 Prema Dei and 1-00-00 bighas in favour of plaintiff No. 1 Ram Dei and rest of
the land was bequeathed by him in favour of Chinta Mani, defendant.

4. The replication was filed. The learned Civil Judge, (Sr. Divn.), Lahaul and
Spiti at Kullu, framed the issues on 11.6.2007. The suit was dismissed vide judgment dated
15.1.2011. The plaintiff Ram Dei, feeling aggrieved, preferred an appeal against the
judgment and decree dated 15.1.2011. The learned Addl. District Judge (FTC, Kullu,
dismissed the same on 9.8.2011. Hence, this regular second appeal.

S. The regular second appeal was admitted on the following substantial
questions of law on 22.3.2012:
“1. Whether the learned Court below can reach to a finding regarding the
validity of the will merely on the basis of the oral evidences of given by the
DW-1?
2. Whether the learned Court below is right in holding the alleged will

as valid, by ignoring the evidence on record which shows that the defendant
is involved in the execution of the will and other suspicious circumstances as
is pointed out by the appellant/plaintiff in the execution of alleged will?

3. Whether the learned court below can reach to the finding regarding
the state of the mind of the testator and dismisses the appeal of the
appellant/plaintiff, by ignoring the specific evidence regarding the mental
state of the testator given by PW-2?”

6. Mr. Yogesh Chandel, Advocate, on the basis of the substantial questions of
law framed, has vehemently argued that both the Courts below have not correctly
appreciated the documentary as well as the oral evidence. According to him, Will dated
17.5.1996 was not valid Will. He then contended that the defendant has failed to remove
the suspicious circumstances surrounding the Will. He lastly contended that the testator
was not in sound disposing state of mind. On the other hand, Mr. Naveen K. Bhardwaj,
Advocate, has supported the judgments and decrees passed by both the Courts below.

7. Since all the substantial questions of law are inter-connected, hence are
taken up together for discussion to avoid repetition of evidence.

8. I have heard learned counsel for the appellant and have also gone through
the judgments and records of the case carefully.

9. PW-1 Ram Dei has testified that her father had three daughters i.e. She,
Prema Dei and Chinta Mani. He had equal love and affection for all the three daughters.
Her father was suffering from High Blood Pressure and he also suffered a paralytic attack in
the year 1994. He was unable to walk. All the sisters were looking after their father. They
all had cultivated his land. In the year 1999, their father had again suffered a paralytic
attack as a result of which he was unable to speak and walk. Her father during his life time
had never executed any Will. The alleged Will dated 17.5.1996 was forged and fictitious
document. She has admitted that she has no animosity with the scribe. She was having no
animosity with Sudhir Bhatnagar and Pradeep Sharma, the marginal witnesses of the Will.
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She also admitted during the course of cross-examination that Lal Singh used to reside with
defendant.

10. PW-2 Keshav Ram deposed that he was in visiting terms with Lal Singh. Lal
Singh never disclosed with him that he had executed any Will. In the year 1994, Lal Singh
had a paralytic attack as a result of which he was unable to walk. In the year 1999 again he
had suffered an attack of paralysis due to which he was unable to walk and sleep. Lal Singh
and his wife were looked after and maintained by all the three sisters.

11. The defendant has appeared as DW-1. She stated that Lal Singh due to old
age used to remain ill. On 17.5.1996 Lal Singh had executed a Will (Ext. DW-2/A) in her
favour and in favour of Ram Dei and Prema Dei. On 17.5.1996, he was in a perfect state of
mind. The Will was executed by Lal Singh in a sound disposing state of mind without any
influence or pressure from anyone. The Will was got registered by Lal Singh before Sub
Registrar, Kullu. On that day, her father had handed over the Will to her in presence of
both her sisters. She had rendered all sorts of services to Lal Singh as he was residing with
her. Lal Singh expired on 15.1.2007. The Will bears the signatures of Lal Singh. She has
denied the suggestion that her father has suffered a paralytic attack in the year 1994. The
Will was scribed by Niranjan Dass Mahant DW-2. Pardeep Sharma DW-3 is one of the
marginal witnesses.

12. DW-2 Niranjan Dass Mahant has led his evidence by filing affidavit. He
deposed that he was working as petition writer. Sh. Lal Singh alongwith Pardeep Sharma
Advocate and Sudhir Bhatnagar had come for scribing the Will. He scribed the Will. The
Will was scribed at the instance of Lal Singh without any undue influence. Sh. Pardeep
Sharma and Sudhir Bhatnagar Advocates were the marginal witnesses of the Will dated
17.5.1996. The Will was scribed in Court premises at Kullu. The Will was read over to the
testator as well as the marginal witnesses. Sh. Lal Singh after admitting the contents of the
same to be true and correct put his signatures on both the papers of the Will. The marginal
witnesses thereafter put their signatures in his presence. He has entered the Will at Sr. No.
469 of his Register.

13. DW-3 Sh. Pardeep Sharma, has also led his evidence by way of affidavit. He
testified that Lal Singh came to the Court on 17.5.1996. He got the Will scribed out of his
free volition. The Will was written by Niranjan Dass, Petition Writer without any undue
influence. He and Sudhir Bhatnagar were the marginal witnesses of the Will. The contents
of the Will were read over and explained to Lal Singh. Lal Singh after admitting the contents
of the same to be true and correct put his signatures on the Will in their presence on both
the pages. He also signed the same as a marginal witness alongwith Sh. Sudhir Bhatnagar.
Thereafter, the Will was got registered in the office of Sub Registrar, Kullu. The Sub
Registrar Kullu, has read over the contents of the Will to Lal Singh and he after admitting
the contents to be true and correct put his signatures on the endorsement. They also put
their signatures on the endorsement in the presence of Sub Registrar.

14. The Will Ext. DW-2/A is dated 17.5.1996. The defendant has duly proved
the execution of the Will Ext. DW-2/A. The Will was scribed by DW-2 Niranjan Dass
Mahant in the Court premises. DW-3 Pardeep Sharma was the marginal witness along with
Sudhir Bhatnagar. The Will was scribed by Lal Singh without any undue influence. The
Will was also registered before the Sub Registrar, Kullu. It has come in the evidence that
the defendant was looking after Lal Singh. PW-1 Ram Dei has admitted that Lal Singh
used to reside with defendant. A specific suggestion put to DW-1 Chinta Mani that Lal
Singh has suffered paralytic attack in the year 1994 was denied by the defendant.
According to her, he was in sound state of disposing mind. The contents of the Will were
read over and explained to Lal Singh. He thereafter signed the same and after that marginal
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witnesses signed the Will. The same procedure was followed before the Sub Registrar,
Kullu. It is also proved from Ext. DA, copy of Parivar Register that Lal Singh, Ram Dei and
Chinta Mani were residing together at Village Tegu Behar, Shamshi. Merely that the
marginal witnesses were from the same locality or same village where Lal Singh used to
reside would not cast doubt on the execution of the Will. The Courts below have correctly
appreciated the oral as well as documentary evidence on record. The Will dated 17.5.1996
is validly executed by Lal Singh. The Will was executed by Lal Singh in sound disposing
state of mind. The substantial questions of law are answered accordingly.

Consequently, there is no merit in this appeal and the same is dismissed, so
also the pending application(s), if any.

BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Vijay Lakshmi ...Petitioner
Versus
Union of India and another ...Respondents

CWP No. 3018 of 2015
Date of decision: 30tt October, 2015

Constitution of India, 1950- Article 226- Petitioner was offered appointment of Nursing
Assistant for ECHS Polyclinic Kullu- she was informed that number of Nursing Assistants in
the Polyclinic had been reduced- therefore, it was decided to terminate her services-
respondent stated that Nursing Assistants were reduced from 2 to 1, therefore, services of
the petitioner were terminated- held, that services of the petitioner came to be dispensed
with on account of rationalizing /restructuring and revamping of the respondent
organization - rationalizing /restructuring and revamping of services are matters pertaining
to policy which should not be interfered in exercise of writ jurisdiction- decision taken by the
respondents to reduce its manpower cannot be termed to be contrary to law or in violation of
the provisions of the Constitution- Writ dismissed. (Para-5 to 9)

Cases referred:
Nand Lal and another vs. State of H.P. and others, 2014 (2) HLR (DB) 982
Census Commissioner and others vs. R. Krishnamurthy (2015) 2 SCC 796

For the Petitioner : Mr. Manish Sharma, Advocate.
For the Respondents : Mr. Ashok Sharma, Assistant Solicitor General of India, with

Mr. Angrez Kapoor, Advocate.

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge ( Oral)

By medium of this petition, the petitioner has prayed for quashing of the
impugned notice dated 27.5.2015 (Annexure P-4) whereby her services came to be dispensed
with.

2. The petitioner vide letter dated 14.3.2013 was offered appointment of
Nursing Assistant (X-ray Assistant/Radiographer) for ECHS Polyclinic Kullu where she after
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executing the requisite agreement joined as such on 1.4.2013. The contract of the petitioner
was thereafter renewed for another 12 months vide agreement dated 1.4.2014 and thereafter
subsequently renewed for another 12 months on 4.4.2015. However, vide notice dated
27.5.2015 the petitioner was informed that since the scales of Nursing Assistants in the
Polyclinic had been reduced, therefore, it had been decided to conclude her services. This
action of the respondents has been assailed on the ground that once the contract of the
petitioner had been renewed, there was no occasion for the respondents to have issued the
impugned notice. Moreover, the petitioner was otherwise ready and willing to work under the
reduced scale and should have therefore been offered the appointment on the reduced
scales.

3. The respondents have filed their reply wherein the facts narrated in the
petition have not been disputed/ However, it has been submitted that during the period
when the petitioner had been working on contractual basis, the scales of man-power
authorization of ECHS Polyclinic Type-D had been reduced from two Nursing Assistants to
one Nursing Assistant only. It was due to reduction of the scale of manpower, the services of
the petitioner were terminated. In support of such submission, the respondents have also
placed on record the extract of the reduction of the scales of manpower authorization as
Annexure R-1.

I have heard learned counsel for the parties and have gone through the
records of the case carefully and meticulously.

4. It is not in dispute that the services of the petitioner came to be dispensed
with only on account of the rationalizing /restructuring and revamping of the respondent-
organization whereby the scales of the authorized manpower was ordered to be reduced.
Rationalizing /restructuring and revamping of services are essentially matters pertaining to
‘policy’ which ordinarily should not be interfered with by this Court in exercise of its
jurisdiction under Article 226 of the Constitution of India.

S. Under Article 226 of the Constitution of India, it is trite law that the power of
judicial review under Article 226 of the Constitution of India is not directed against the
decision but is confined to the decision making process. The judicial review is not an appeal
from a decision, but a review of the manner in which the decision is made and the Court sits
in judgment only on the correctness of the decision making process and not on the
correctness of the decision itself. The Court confines itself to the question of legality and is
concerned only with, whether the decision making authority exceeded its power, committed
an error of law, or committed a breach of the rules of natural justice, reached an
unreasonable decision or abused its powers.

6. On matters affecting policy, this Court does not interfere unless the policy is
unconstitutional or contrary to the statutory provisions or arbitrary or irrational or in abuse
of power. It is more than settled that the Government is entitled to make pragmatic
adjustments and policy decisions, which may be necessary or called for under the prevalent
peculiar circumstances. The Court may not strike down a policy decision taken by the
Government merely because it feels that another decision would have been more fair or wise,
scientific or logic. The principle of reasonableness and non-arbitrariness in governmental
action is the core of our constitutional scheme and structure. Its interpretation will always
depend upon the facts and circumstances of a given case. This has been the view of this
Court in Nand Lal and another vs. State of H.P. and others, 2014 (2) HLR (DB) 982 and
was followed in CWP No. 4625 of 2012 titled Gurbachan vs. State of H.P. and others,
decided on 15.7.2014.
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7. That apart, the scope of judicial review and its exclusion was a subject
matter of a recent decision by three Judges of the Hon’ble Supreme Court in Census
Commissioner and others vs. R. Krishnamurthy (2015) 2 SCC 796 and it was held that
it is not within the domain of Courts to embark upon enquiry as to whether particular
public policy is wise and acceptable or whether better policy could be evolved, Court can
only interfere if policy framed is absolutely capricious or not informed by reasons or totally
arbitrary and founded on ipse dixit offending Article 14. It was held as under:

“23. The centripodal question that emanates for consideration is whether the
High Court could have issued such a mandamus commanding the appellant to
carry out a census in a particular manner.

24. The High Court has tried to inject the concept of social justice to fructify
its direction. It is evincible that the said direction has been issued without any
deliberation and being oblivious of the principle that the courts on very rare
occasion, in exercise of powers of judicial review, would interfere with a policy
decision.

25. Interference with the policy decision and issue of a mandamus to
frame a policy in a particular manner are absolutely different. The Act has
conferred power on the Central Government to issue Notification regarding the
manner in which the census has to be carried out and the Central Government
has issued Notifications, and the competent authority has issued directions. It
is not within the domain of the Court to legislate. The courts do interpret the
law and in such interpretation certain creative process is involved. The courts
have the jurisdiction to declare the law as unconstitutional. That too, where it
is called for. The court may also fill up the gaps in certain spheres applying the
doctrine of constitutional silence or abeyance. But, the courts are not to plunge
into policy making by adding something to the policy by way of issuing a writ
of mandamus. There the judicial restraint is called for remembering what we
have stated in the beginning. The courts are required to understand the policy
decisions framed by the Executive. If a policy decision or a Notification is
arbitrary, it may invite the frown of Article 14 of the Constitution. But when the
Notification was not under assail and the same is in consonance with the Act,
it is really unfathomable how the High Court could issue directions as to the
manner in which a census would be carried out by adding certain aspects. It
is, in fact, issuance of a direction for framing a policy in a specific manner.

26. In this context, we may refer to a three-Judge Bench decision in Suresh
Seth V. Commr., Indore Municipal Corporation, (2005) 13 SCC 287 wherein a
prayer was made before this Court to issue directions for appropriate
amendment in the M.P. Municipal Corporation Act, 1956 so that a person may
be debarred from simultaneously holding two elected offices, namely, that of a
Member of the Legislative Assembly and also of a Mayor of a Municipal
Corporation. Repelling the said submission, the Court held: (SCC pp. 288-89,
para 5)

“5...... In our opinion, this is a matter of policy for the elected
representatives of people to decide and no direction in this regard can
be issued by the Court. That apart this Court cannot issue any
direction to the legislature to make any particular kind of enactment.
Under out constitutional scheme Parliament and Legislative
Assemblies exercise sovereign power to enact laws and no outside
power or authority can issue a direction to enact a particular piece of
legislation. In Supreme Court Employees’ Welfare Assn. v. Union of
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India (1989) 4 SCC 187 (SCC para 51) it has been held that no court
can direct a legislature to enact a particular law. Similarly, when an
executive authority exercises a legislative power by way of a
subordinate legislation pursuant to the delegated authority of a
legislature, such executive authority cannot be asked to enact a law
which it has been empowered to do under the delegated legislative
authority. This view has been reiterated in state of J & K v A.R. Zakki,
1992 Supp (1) SCC 548. In A.K. Roy v. Union of India, (1982) 1 SCC
271, it was held that no mandamus can be issued to enforce an Act
which has been passed by the legislature.”

27. At this juncture, we may refer to certain authorities about the
Justification in interference with the policy framed by the Government. It needs
no special emphasis to state that interference with the policy, though is
permissible in law, yet the policy has to be scrutinized with ample
circumspection.

28. In N.D. Jayal and Anr. V. Union of India & Ors.(2004) 9 SCC 362, the
Court has observed that in the matters of policy, when the Government takes a
decision bearing in mind several aspects, the Court should not interfere with
the same. In Narmada Bachao Andolan V. Union of India (2000) 10 SCC 664,
it has been held thus: (SCC p. 762, para 229)

“229. “It is now well settled that the courts, in the exercise of their
Jjurisdiction, will not transgress into the field of policy decision.
Whether to have an infrastructural project or not and what is the type
of project to be undertaken and how it has to be executed, are part of
policy-making process and the courts are ill-equipped to adjudicate on
a policy decision so undertaken. The court, no doubt, has a duty to see
that in the undertaking of a decision, no law is violated and people’s
fundamental rights are not transgressed upon except to the extent
permissible under the Constitution.”

29. In this context, it is fruitful to refer to the authority in Rusom Cavasiee
Cooper V. Union of India, (1970) 1 SCC 248, wherein it has been expressed
thus: (SCC p. 294, para 63)

“63....1t is again not for this Court to consider the relative merits of the
different political theories or economic policies... This Court has the
power to strike down a law on the ground of want of authority, but the
Court will not sit in appeal over the policy of Parliament in enacting a
law”.

30. In Premium Granites V. State of Tamil Nadu, (1994) 2 SCC 691 while
dealing with the power of the courts in interfering with the policy decision, the
Court has ruled that: (SCC p.715, para 54)

“54. it is not the domain of the court to embark upon unchartered
ocean of public policy in an exercise to consider as to whether a
particular public policy is wise or a better public policy could be
evolved. Such exercise must be left to the discretion of the executive
and legislative authorities as the case may be. The court is called upon
to consider the validity of a public policy only when a challenge is
made that such policy decision infringes fundamental rights
guaranteed by the Constitution of India or any other statutory right.”
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31. In M.P. Oil Extraction and Anr. V. State of M.P. & Ors.(1997) 7 SCC
592, a two-Judge Bench opined that: (SCC p. 611, para 41)
“41........ The executive authority of the State must be held to be

within its competence to frame a policy for the administration of
the State. Unless the policy framed is absolutely capricious and,
not being informed by any reason whatsoever, can be clearly
held to be arbitrary and founded on mere ipse dixit of the
executive functionaries thereby offending Article 14 of the
Constitution or such policy offends other constitutional provisions
or comes into conflict with any statutory provision, the Court
cannot and should not outstep its limit and tinker with the policy
decision of the executive functionary of the State.”

32. In State of M.P. V. Narmada Bachao Andolan & Anr.(2011) 7 SCC 639,
after referring to the State of Punjab V. Ram Lubhaya Bagga (1998) 4 SCC 117
, the Court ruled thus: (SCC pp. 670-71, para 36)

“36. The Court cannot strike down a policy decision taken by the
Government merely because it feels that another decision would
have been fairer or more scientific or logical or wiser. The wisdom
and advisability of the policies are ordinarily not amenable to
judicial review unless the policies [pic]are contrary to statutory or
constitutional provisions or arbitrary or irrational or an abuse of
power. (See Ram Singh Vijay Pal Singh v. State of U.P., (2007) 6
SCC 44, Villianur Iyarkkai Padukappu Maiyam v. Union of India,
(2009) 7 SCC 561 and State of Kerala v. Peoples Union for Civil
Liberties, (2009) 8 SCC 46.)”

33. From the aforesaid pronouncement of law, it is clear as noon day that
it is not within the domain of the courts to embark upon an enquiry as to
whether a particular public policy is wise and acceptable or whether a better
policy could be evolved. The court can only interfere if the policy framed is
absolutely capricious or not informed by reasons or totally arbitrary and
founded ipse dixit offending the basic requirement of Article 14 of the
Constitution. In certain matters, as often said, there can be opinions and
opinions but the Court is not expected to sit as an appellate authority on an
opinion.”

8. Aforesaid exposition of law would go to show that policy matters cannot
normally be interfered with by the Courts, except where the policy is contrary to law or is in
violation of the provisions of the Constitution or is arbitrary or irrational and the Courts
must then perform their constitutional duties by striking it down.

9. Now, in case the principles as enunciated in the aforesaid judgments, is
borne in mind, then the decision taken by the respondents to reduce its manpower cannot
be termed to be contrary to law or in violation of the provisions of the Constitution or termed
to be arbitrary or irrational.

10. Having said so, I find no merit in this petition and the same is accordingly
dismissed alongwith pending application(s) if any. The parties are left to bear their own
costs.
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BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Babita Chouhan . Petitioner.
Versus
State of Himachal Pradesh & others. ....Respondents.

CWP No. 11618 of 2011
Decided on : 2.11.2015

Constitution of India, 1950- Article 226- Petitioner was appointed as a teacher- a
complaint was filed by the respondent No. 5 against his appointment- an inquiry was
conducted and it was found that petitioner had taken admission in the Institute in the year
2000, whereas, notification provided that candidates who had taken admission w.e.f.
1.6.2001 till 31.8.2005 were eligible- notification also provided that the services of a
candidate admitted in the institute between 1.6.2001 and 31.8.2005 will not be terminated-
notification did not provide for the candidates admitted prior to 1.6.2001- hence, order
passed by the Inquiry Officer is not sustainable- however, question regarding the recognition
of the diploma awarded by the institute was left open. (Para-2 and 3)

For the Petitioner: Ms. Jyotsana Rewal Dua, Sr. Advocate with Ms. Amrita Messi,
Advocate.

For the Respondents: Mr. Vivek Singh Attri, Deputy Advocate General, for the
respondents-State.

The following judgment of the Court was delivered:

Sureshwar Thakur, J (oral)

The petitioner as disclosed in Annexure P-12-C was appointed as teacher
(Art & Craft) on PTA basis in Government High School, Deva Manal, Sub Tehsil Nohra,
District Sirmour, H.P on 4.10.2006. Respondent No.5 instituted a complaint before the Sub
Divisional Officer (Civil) Nahan, District Sirmaur, H.P., alleging therein that the appointment
of the petitioner herein by respondent No.4 to the post of teacher (Art and craft) on PTA
basis in the school concerned was unwarranted. The Sub Divisional Officer (Civil) who
conducted the inquiry rendered a conclusion in his inquiry report comprised in Annexure P-
3 that since the petitioner herein had taken admission in 2000, in the institution concerned
for obtaining therefrom a diploma in Art and craft whereas the notification of 27.10.2008 of
the Government eligiblising only those aspirants for being considered for selection and
appointment to the post of Teacher (Art and Craft) in the school concerned, who have taken
admission in the institution concerned during 01-06-2001 to 31.8.2005. Necessarily then
given the factum of the petitioner herein having taken admission in 2000 in the institution
concerned rendered her to be ineligible for hers being considered for selection besides
rendered her consequential appointment by the respondent concerned to the post of Teacher
(Art & craft) on PTA basis in the school concerned, to be vitiated.

2. The reason as meted out in Annexure P-3 stands imbued with a legal
infirmity leaving it to be unsustainable especially in the face of this court as manifested in
Annexure P-4 having, in paragraph 2 whose contents are extracted hereinafter, mandated
therein that the services of any teacher (Art & craft) appointed on PTA basis in the school
concerned, who has been admitted in the institute concerned between 1.6.2001 and
31.8.2005 and has been conferred by it a diploma in the discipline aforesaid, shall not be
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terminated. Apart therefrom with a manifestation therein of the services of any Teacher (Art
and Craft) appointed on PTA basis in the school concerned who has been awarded a diploma
in the apposite discipline between 1.6.2001 and 31.8.2005 being not amenable to
termination, lends amplifying vigor to an apt conclusion that hence when the petitioner
herein had a justifiable right for hers being considered for selection to the post of Teacher
(Art & Craft) on PTA basis in the school concerned, renders hence her appointment thereto
being not legally infirm especially with hers having in consonance with the verdict of this
Court comprised in Annexure P-4 conferred, by the institution concerned a diploma in Art
and craft between 1.6.2001 and 31.8.2005.

“2. We are informed that certain directions have been issued from the
Directorate to terminate the services of the candidates, contrary to what has
been observed above. It is made clear that no C&V teacher who has been
awarded diploma in Art and Craft between 01.06.2001 and 31.8.2005 and no
candidate who has been admitted between 01.06.2001 and 31.8.2005 and
subsequently been awarded diplomas, shall be terminated from service. In
case any contrary communication has been issued in this regard, the same
shall be recalled forthwith. “

3. In sequel, the Inquiry Officer in Annexure P-3 was disempowered to de-
eligiblise the petitioner herein for hers being considered for selection and appointment to
the post of Teacher (Art and craft) on PTA basis in the school concerned by applying a
notification of 27.10.2008 issued by the respondents-State. Obviously, Annexure P-3 has
been rendered in ignorance of Annexure P-4. In sequel the impugned order is per
incuriam vis-a-vis the rendition of this court comprised in Annexure P-4. Necessarily then
it warrants its being quashed and set aside. However, the issue of hers as manifested in
Annexure P-3 holding a diploma in the discipline concerned not recognized by the
Government of H.P is left open. In view of above, present petition stands disposed of, as
also the pending applications, if any.

BEFORE HON’BLE MR. JUSTICE SURESHWAR THAKUR, J.

Cr.M.P(M) No. 1669 of 2015
a/w Cr.M.P(M) Nos. 1670 and 1671 of 2015.
Decided on : 21.11.2015.

Cr.M.P(M) No. 1669 of 2015

Dev Raj Malhotrta. . Petitioner.
Versus

State of Himachal Pradesh ....Respondent.
Cr.M.P (M) No. 1670 of 2015

Sourav. L Petitioner.
Versus

State of Himachal Pradesh ....Respondent.
Cr.M.P (M) No. 1671 of 2015

Ritu. Petitioner.
Versus

State of Himachal Pradesh ....Respondent.

Code of Criminal Procedure, 1973- Section 438- An FIR was registered for the commission
of offences punishable under Sections 363, 366, 376, 342, 195A & 506 read with Section
34 IPC- marriage between applicant and the prosecutrix was solemnized and an affidavit
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was executed to this effect- marriage was duly registered under the Registration of Marriages
Act - prima facie it can be inferred that parties had entered into a valid marriage- the fact
that no protest was made at the time of registration of the marriage shows that registration
was voluntary- no material was brought on record to show that applicant will interfere with
the investigation and evidence- hence, bail application allowed. (Para-3 to 5)

For the Petitioner(s): Mr. Dheeraj K. Vashisht, Advocate.
For the Respondent: Mr. Vivek Singh Attri, Deputy Advocate General.

The following judgment of the Court was delivered:

Sureshwar Thakur, J (oral)

All these petitions arise out of a common FIR, hence are liable to be disposed
of by a common order.

2. The instant petitions have been instituted by the bail petitioners under
Section 438 Cr.P.C, for grant of anticipatory bail to them as they apprehend their arrest, for
theirs having allegedly committed offences punishable under Sections 363, 366, 376, 342,
195A & 506 read with Section 34 IPC, recorded in case FIR No. 94/2015 of 5.11.2015,
registered at Police Station, Fatehpur, District Kangra, H.P.

3. The Investigating Officer has filed a detailed status report. The learned
Deputy Advocate General does not contest the factum of the prosecutrix, aged 21 years
having solemnized marriage with bail applicant, Sourav. An affidavit portraying the factum
of the prosecutrix having solemnized marriage with bail applicant, Sourav is appended with
their petitions as Annexure P-1. Bail applicants, Ritu and Dev Raj are respectively the
sister and brother-in-law of bail applicant, Sourav, both of whom are alleged to have
facilitated the marriage inter se bail applicant, Sourav with the prosecutrix. The prosecutrix
and the bail applicant, Sourav lived together as husband and wife for a period of one month.
However, thereafter acrimony erupted in their marital relations, which constrained the
prosecutrix to lodge an FIR with a narration therein of hers being subjected to forcible
sexual intercourse by bail applicant, Sourav. The perpetration of forcible sexual intercourse
upon the prosecutrix by bail applicant, Sourav is alleged to have occurred during the
subsistence of a wedlock inter se the bail applicant, Sourav and the prosecutrix. Given the
narration in the FIR of bail applicant, Sourav, as stands enunciated by the prosecutrix both
in the FIR as well as in her statement recorded under Section 164 Cr.P.C. before the
Magistrate concerned having subjected her to forcible sexual intercourse only during the
subsistence of their lawful wedlock, besides wherein she alleges it to be a sequel to exertion
of compulsion besides duress upon her by bail applicant, Sourav. However, before
countenancing the aforesaid allegation against the bail applicant, Sourav constituted in the
aforesaid material, this Court is enjoined to unearth from the apposite material the
preeminent factum of the contract of marriage entered inter se bail applicant, Sourav and
the prosecutrix, with the former being aided and abetted by the co-bail applicants being
palpably void arising from it having been induced both by exercise of misrepresentation or
duress exerted by the bail applicants/accused upon the prosecutrix, emanation whereof
would render the sexual intercourses, if any performed by bail applicant, Sourav with the
prosecutrix even during the subsistence of a marriage inter se them to be construable to be
bereft of any consensuality. However, the manifestation both in the FIR as well as in the
statement of the prosecutrix recorded under Section 164 Cr.P.C. before the Magistrate
concerned of hers having been compelled by the co-bail applicants to enter into a wedlock
with bail applicant, Sourav appears to be per se ingrained with falsity arising from the
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imminent fact of the marriage inter se bail applicant, Sourav with the prosecutrix having
come to be solemnized in consonance with Hindu rites and customs, in pursuance whereto
the competent authority under the Registration of Marriages Act had come to register it. The
factum of the marriage of the bail applicant, Sourav with the prosecutrix having come to be
registered by the competent authority constituted under the Registration of Marriages Act,
rendered it to be presumably a valid marriage unless the said presumption stood rebutted
by the prosecutrix by contesting the factum of it having to be registered by the competent
authority constituted under the Registration of the Marriages Act without hers appearing
before it. However, the aforesaid material to rebut the presumption of the prosecutrix having
entered into a valid wedlock with the bail applicant, Sourav remains unadduced. In sequel
the presumption drawn by this Court qua the validity of matrimony entered inter se the bail
applicant, Sourav with the prosecutrix attains conclusivity. Ensuably, an inference is of
the competent authority constituted under the Registration of Marriages Act having
proceeded to register the marriage solemnized inter se bail applicant, Sourav and the
prosecutrix, only on theirs appearing before it especially for want of material in negation
thereto, whereat there being no demonstrable evidence of the prosecutrix having either
protested before the competent authority for constraining it to not register their marriage
nor evidence existing of theirs having not appeared before the competent authority,
absence whereof begets an inference of both on theirs appearing before the competent
authority having volitionally conceded before it qua theirs having entered into a voluntary
matrimony, hence leading the competent authority to register their marriage.
Concomitantly, there-from an inference which upsurges is of the marriage of the
prosecutrix with bail applicant, Sourav being free from any stain or taint of it having
been contracted by exertion of compulsion or duress by bail applicant, Sourav upon the
prosecutrix, besides its consummation being not facilitated by co-bail applicants also
exerting duress or compulsion upon her. Obviously, when the marriage inter se bail
applicant, Sourav and the prosecutrix is free from any stain of exercise of coercion or
duress by the bail applicant upon the prosecutrix, naturally then with bail applicant, Sourav
having during its subsistence performed sexual intercourses with the prosecutrix, cannot
render his act of performing sexual intercourses with the prosecutrix to be acquiring any
penal culpability, especially when there is no narration or unfoldment in the FIR as well as
in the statement of the prosecutrix recorded under Section 164 Cr.P.C. before the Magistrate
concerned of bail applicant, Sourav at any stage having threatened or coerced her to
perform sexual intercourses with her. Moreover, the MLCs prepared by the doctor
concerned qua the prosecutrix or hers examining the prosecutrix omits to unearth the
factum of the prosecutrix having gained any injuries on her private parts or any other part
of the body nor when even the MLC prepared qua the accused is reflective of any injuries
having occurred on his person reflective of the prosecutrix resisting the sexual overtures of
bail applicant, Sourav. In aftermath, absence thereof in the apposite MLCs qua both the
prosecutrix and the bail applicant, fastens a conclusion of bail applicant, Sourav during the
subsistence of a lawful marriage with the prosecutrix having not performed any forcible
sexual intercourses with the latter or subjected her to any threat, violence or assault.
Consequently, in face of the aforesaid discussion displaying prima-facie at this stage the
innocence of the bail petitioners in the act of bail applicant, Sourav having during the
subsistence of his lawful wedlock with the prosecutrix performed with her any alleged
forcible sexual intercourses or subjected her to any alleged threat, violence or assault,
necessarily then this Court is constrained to afford the facility of bail in favour of the bail
petitioners.

4. Moreover, when at this stage no material has been placed on record by the
prosecution demonstrating that in the event of bail being granted to the bail petitioners,
there is every likelihood of theirs fleeing from justice or tampering with prosecution
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evidence, further constrains this Court to afford the facility of bail in favour of the bail
petitioners. Accordingly, the indulgence of bail is granted to the bail petitioners and the
order rendered on 17.11.2015 is confirmed on the following conditions:-

1 That they shall join the investigation, as and when required by
the Investigating agency;

2. That they shall not directly or indirectly make any inducement,
threat or promise to any person acquainted with the facts of the case so as to
dissuade him from disclosing such facts to the Court or to the Police;

3. That they shall not leave India without the previous permission of the
Court;

4. That they shall deposit their passports, if any, with the Police Station,
concerned;

S. That in case of violation of any of the conditions, the bail granted to the
petitioners shall be forfeited and they shall be liable to be taken into custody;

6. That they shall apply for bail afresh when the challan is filed before
the trial Court.

S. In view of above, petitions stand disposed of. Any observation made herein
above shall not be taken as an expression of opinion on the merits of the case and the trial
Court shall decide the matter uninfluenced by any observation made herein above. “Copy
Dasti”

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Sh. Lal Singh & ors. . Appellants.
Versus
Gauri Dutt & another ... Respondents.

RSA No. 516 of 2014.
Reserved on: 29.10.2015.
Decided on: 02.11.2015.

Code of Civil Procedure, 1908- Section 100- Plaintiffs challenged the revenue entries
showing the defendants No. 1 to 8 as tenants and co-sharers over the suit land asserting
that defendants no. 1 to 8 were never inducted as tenants-they further challenged the
conferment of the proprietary rights by AC 2»d Grade- injunction also sought against the
defendants to prevent their interference over the suit land-the defendants justified the
entries and asserted their status as non-occupancy tenants before the ownership rights
were vested-suit dismissed by the trial court- first appellate court reversed the judgment of
trial court and decreed the suit- held that, the tenancy is a bilateral act and payment of rent
is a sine-qua-non for its creation-the revenue record shows that there is no entry in the
rent column- Assistant Collector 2rd Grade, has no jurisdiction to confer proprietary rights
upon the defendants, therefore, the order passed by him is nullity- appellate court had
rightly decreed the suit- appeal dismissed. (Para 18 to 23)

Cases referred:
Besru vrs. Shibu, 1999(1) Shim.L.C. 343
Krishan Chand and ors. vrs. Jeet Ram and another, Latest HLJ 2009 (HP) 978
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For the appellant(s): Mr. K.D.Sood, Sr. Advocate, with Mr. Rajnish K. Lall, Advocate.
For the respondents: Mr. G.D.Verma, Sr. Advocate, with Mr. B.C.Verma, Advocate.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of
the learned Addl. District Judge (I), Mandi, H.P., (Camp at Karsog), dated 5.8.2014, passed
in Civil Appeal No. 41 of 2013.

2. “Key facts” necessary for the adjudication of this regular second appeal are
that the respondents-plaintiffs (hereinafter referred to as the plaintiffs), have instituted suit
for declaration and injunction against the appellants-defendants (hereinafter referred to as
the defendants) regarding land comprised in Khewat No. 42, Khatauni No. 74, Kh. Nos. 220,
237, 259 and 367, Kita 4, measuring 2-0-3 bighas situated in Muhal Kuftu/190, Tehsil
Karsog, Distt. Mandi, H.P. The suit land is owned and possessed by the plaintiffs. The
entries showing defendants No. 1 to 4 as co-sharers and tenants are wrong and illegal. The
copy of jamabandi for the year 2005-06 was also annexed. The suit land comprised in
Khewat No. 43, Khatauni No. 75, Kh. No. 184, 185 and 190 Kita 3, measuring 0-3-6 bighas
situated in Muhal Kuftu/190, Tehsil Karsog, Distt. Mandi, H.P. is also owned and possessed
by the plaintiffs. The entries showing defendants No. 5 to 8 as co-sharers and tenants are
wrong and illegal. The defendants or their predecessors have never been inducted as
tenants by plaintiffs or their predecessors over the suit land. The entries showing the
defendants and their predecessors firstly as non-occupancy tenants and thereafter as co-
sharers or tenants with the plaintiffs are wrong and illegal. Sh. Khinthu and Tula Ram have
never cultivated the suit land nor did possess the same in any capacity. Sh. Khinthu and
Tula Ram during settlement operation in connivance with the revenue agency have
manipulated the fake entries in their name as tenants. The alleged tenants have never paid
rent (Galla Batai) to the plaintiffs or their predecessors nor they were in possession of the
suit land. On the basis of the wrong revenue entries, the revenue agency behind the back of
the plaintiffs and their predecessors have conferred the ownership rights in favour of
Khinthu and Tula Ram vide mutation Nos. 36 and 37 dated 12.2.1976. The mutation did
not confer any right title or interest in favour of the defendants or their predecessors. The
revenue agency while effecting the ownership rights in favour of Khinthu and Tula Ram has
not complied with the mandatory provisions of law. The defendants took undue advantage
of the wrong revenue entries and applied for partition of the suit land alongwith other
landed property. The plaintiffs have raised the question of title before the revenue court,
however, order dated 15.11.2011 was passed by Assistant Collector 2rd Grade, Karsog. The
revenue agency has wrongly disallowed the objections raised by the plaintiffs regarding the
question of title. After the death of Khinthu, on the basis of Will defendants No. 1 to 3,
namely, Lal Singh, Ram Lal and Amin Chand, claimed themselves to be owner of the suit
land. Khinthu had no legal right to confer any right, title or interest in favour of defendants
No. 1 to 3. The entries reflecting Paras Ram, defendant No. 4 as non-occupancy tenant are
also fake and fictitious. There was no justification as to how, he was inducted as tenant.

3. The suit was contested by the defendants by filing written statement. They
have justified the revenue entries. According to them, these entries were continuing since
settlement operation of 1965-66. The land was jointly owned and possessed by Udmia,
Dahlu, Kansu, Chuhdu and plaintiffs. The forefather of defendants used to cultivate the
suit land as non-occupancy tenant. The defendants used to pay revenue to the government.
Defendant No. 4 Paras Ram is owner by way of registered sale deed dated 10.11.1994
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executed by plaintiffs Gauri Dutt and Balu and also by way of exchange of land with
Khinthu etc. They were tenants on the suit land on the basis of conferment of proprietary
rights vide mutation Nos. 36 & 37 dated 12.2.1976. The plaintiffs had not raised any
objection before the Assistant Collector 2nd Grade, Karsog at the time of attestation of
mutations.

4. The learned Civil Judge (Jr. Divn.) Karsog, framed the issues on 7.5.2012.
The suit was dismissed vide judgment dated 26.6.2013. The plaintiffs, feeling aggrieved,
preferred an appeal against the judgment and decree dated 26.6.2013. The learned Addl.
District Judge, Mandi (I), (Camp at Karsog), allowed the same on 5.8.2014. Hence, this
regular second appeal.

S. The regular second appeal was admitted on the following substantial
questions of law on 5.11.2014:

“1. Whether the findings of the court below are perverse, based on
misreading of oral and documentary evidence as also pleadings of the
parties, particularly, revenue records i.e. jamabandis Ext. PW-1/C, Ext. PW-
1/D to Ext. PW-1/G and Ext. PW-1/J, mutation Ext. PW-1/E as also the
order of the Assistant Collector 2nd Grade, Karsog dated 15.11.2011 Ext. PW-
1/H to which presumption of truth is attached?

2. Whether the civil court had jurisdiction to entertain the suit and set
aside the partition proceedings as also the order of the Land Reforms Officer
when in view of the provisions of the Land Revenue Act and the provisions of
the H.P. Tenancy and Land Reforms Act the jurisdiction of the civil Court
was barred?

3. Whether the suit of the plaintiff was within limitation and the courts
below have ignored the presumption of truth attached to the revenue records
as also the orders of the Revenue Officers and the Land Reforms officer
which had attained finality?”

6. Mr. K.D.Sood, Sr. Advocate, appearing on behalf of the appellants with Mr.
Rajnish K. Lall, advocate, on the basis of the substantial questions of law framed, has
vehemently argued that the Courts below have not correctly appreciated the revenue record.
According to him, the Civil Court had no jurisdiction to entertain the suit and set aside the
partition proceedings and the order of the Land reforms Officer in view of the H.P. Tenancy
and Land Reforms Act. He then contended that the presumption of truth is attached to the
revenue record. On the other hand, Mr. G.D.Verma, Sr. Advocate, appearing with Mr.
B.C.Verma, Advocate, has supported the judgment and decree dated 5.8.2014.

7. Since all the substantial questions of law are inter-connected, hence are
taken up together for discussion to avoid repetition of evidence.

8. I have heard learned counsel for the appellant and have also gone through
the judgments and records of the case carefully.

9. Plaintiff Gauri Dutt has appeared as PW-1. He led his evidence by filing
affidavit Ext. PW-1/A. He has proved copy Missal Haquiat Bandobast Jadid Ext. PW-1/B,
Nakal Jamabandi for the year 1974-75 Ext. PW-1/D, copy of mutation No. 36 Ext. PW-1/E,
copy of mutation No. 37 Ext. PW-1/F, copy of mutation No. 125 Ext. PW-1/G, copy of order
of Tehsildar Ext. PW-1/H dated 15.11.2011 and copy of Jamabandi for the year 2005-06
Ext. PW-1/J. He denied the specific suggestion that father of defendants Jai Nand and Tula
Ram were in possession of the suit land before the settlement. He denied that predecessors
of defendants were tenants of this land and they used to pay rent to government. He also
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denied that mutation Nos. 36, 37 dated 12.2.1976, respectively and mutation No. 125 dated
24.5.2007 were attested in favour of the defendants.

10. PW-2 Keshav Ram has also tendered his evidence by way of affidavit Ext.
PW-2/A. The suit land was owned and possessed by the plaintiffs. Defendants never came
in possession of the suit land. Earlier, the suit land was owned and possessed by Balu and
Chuhru and after their death the suit land is owned and possessed by the plaintiffs. The
suit land was never cultivated by defendants or their predecessors. Defendants have never
paid any rent (Galla Batai) to the plaintiffs or their predecessors.

11. PW-3 Balak Ram has also led his evidence by filing affidavit Ext. PW-3/A.
He has corroborated the statement of PW-2 Keshav Ram.

12. DW-1 Ganga Ram Patwari has stated that he was taken to spot by Lal Chand
for identification of some khasra numbers. When he appeared on the spot, Lal Chand,
Gauri Dutt etc. were present on the spot. In his cross-examination, he admitted that no
application was filed for visiting the spot before him.

13. DW-2 Lal Singh deposed that his grandfather was Khinthu. He executed Will
in favour of three brothers. Earlier, his grandfather was tenant of the land and became
owner thereof under the Tenancy Act. The land was in their possession. He had no
knowledge whether any writing was made for inducting them as tenants. He deposed
particularly that neither his grandfather, father nor they paid any “Galla Batai” to the
plaintiffs. Their grandfather became owner of the suit land in the year 1976. He had no
specific knowledge when the grandfather became owner of the suit land and whether
plaintiffs and co-owners were called on the spot. He also admitted that plaintiffs came to
know qua revenue entries when they filed partition suit of the suit land.

14. DW-3 Leeladhar deposed that the name of his father was Tula Ram and
defendants No. 5 to 8 are sons of Tula Ram. They have planted Apple and Almond plants on
this land. He has also admitted that neither they nor their father paid ‘Galla Batai’ in their
presence.

15. DW-4 Alam Chand deposed that the name of his father was Paras Ram. The
plaintiffs executed Will in favour of his father of land measuring 0-8-17 bighas in the year
1994 vide sale deed Ext. D-1.

16. DW-5 Sher Singh deposed that the Patwari has visited the spot. The Patwari
has told the parties about the possession of the khasra numbers as per the revenue record.

17. According to the Misal Haquiat Bandobast Jadid Ext. PW-1/B, copy of
jamabandi for the year 1974-75 PW-1/C, the entries in the rent column are vacant.
Similarly, in the jamabandi for the year 1964-65 Ext. PW-1/D, the rent column is vacant.
The proprietary rights were conferred by the Assistant Collector 2nd Grade, Karsog. The copy
of mutation No. 36 is Ext. PW-1/E and mutation No. 37 is Ext. PW-1/F. Even in the
jamabandi for the year 2005-06, there is no mention of rent paid by the tenants. The
witnesses appearing on behalf of the plaintiffs have specifically deposed that the defendants
have never paid any rent rather the witnesses appearing on behalf of the defendants have
admitted that no rent (Galla Batai) was ever paid by the tenants.

18. The tenancy is a bilateral act. The payment of rent is a sine-qua-non for
creation of tenancy. It has come on record that plaintiffs remained in possession of the suit
land and the defendants have never cultivated the land. The defendants were never
inducted as tenants by the plaintiffs.
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19. The Assistant Collector 27d Grade, Karsog, has no jurisdiction to confer
proprietary rights upon the defendants. The order passed by Assistant Collector 24 Grade,
Karsog, is without jurisdiction. Similarly, Assistant Collector 274 Grade, Karsog has no
jurisdiction to pass orders Ext. PW-1/H dated 15.11.2011. The defendants have also not
placed any written document to prove their tenancy. Since the order passed by the
Assistant Collector 2nrd Grade, Karsog of conferring the proprietary rights upon the
predecessor of the defendants was without authority and jurisdiction, thus the Civil Court
had the jurisdiction to entertain and decide the present lis.

20. In the case of Besru vrs. Shibu, reported in 1999(1) Shim.L.C. 343, this
Court has held that it was evident from Rule 29 of the H.P. Tenancy and Land Reforms
Rules, 1975 that only Assistant Collector (Ist Grade) was competent Land Reforms Officer to
hold enquiry under Section 14 of the Act. It has been held as follows:

“0. Rule 28 of the Rules provides that mutation is to be attested in the
presence of the parties and Rule 29 provides that a dispute under sub-
section (4) of Section 104 of the Act shall be decided by the Land Reforms
Officer in his capacity as an Assistant Collector 1st Grade in accordance with
the relevant provisions of the Punjab Land Revenue Act or the H.P. Land
Revenue Act, as the case may be, though the inquiry held by him would be
summary inquiry. In the H.P. Land Revenue Act, which applies to the
present case. Sections 20 to 23 provide for summoning persons for the
purpose of any business before a Revenue Officer and the mode of service of
summons. Under Section 21 thereof, it is stated that summons issued by a
Revenue Officer shall, if practicable, be served personally upon the person to
whom it is addressed or failing him, his recognized agent, or in case it is
refused by affixation on the last known address or by sending the same by
registered post of proclamation, etc. etc.

10. Admittedly, in the present case no attempt was made by the
Assistant Collector 2nd Grade to serve the plaintiff in accordance with law.
As such, the mutation is void ab initio being violative of the principles of
natural justice. It can be held so for another reason that it was not passed by
the competent authority. From Rule 29 of the Rules, it is clear that only
Assistant Collector of the 1st Grade was the competent Land Reforms Officer
to hold inquiry under Section 104 of the Act. It is further fortified by the
Notifications dated 27th/29th September, 1995 whereby all the Tehsildars in
Himachal Pradesh were conferred with powers of Assistant Collector of 1st
Grade for purposes of Chapter X of the Act under which Section 104,
pertaining to acquisition of proprietary rights by the tenants, fails. By
another Notification of the same date, Tehsildars conferred with the powers
of Assistant Collector 1st Grade were appointed Land Reforms Officers for
carrying out the purposes of Chapter X of the Act within their respective
jurisdiction with immediate effect. So far the present case is concerned, from
the perusal of mutation, it is clear that it was attested by the Assistant
Collector 2nd Grade who had no jurisdiction to do so. Had the plaintiff been
served in accordance with law and the competent authority held proper
inquiry, the mutation conferring proprietary rights on the defendants would
not have been passed in view of the Bar under sub-section (8)(a) of Section
104 of the Act.”

21. In the case of Krishan Chand and ors. vrs. Jeet Ram and another,
reported in Latest HLJ 2009 (HP) 978, this Court has held that the proceedings for
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conferment of proprietary rights conducted by A.C. 2rd Grade, would be void ab initio. This
Court has further held that since the very purpose of the tenancy had been challenged, the
Civil Court had the jurisdiction to decide the matter. It has been held as follows:

0. Learned counsel has urged that proprietary rights were conferred on
the appellants herein in accordance with law and has emphasized that
Ex.DX-1 to DX-3 which are the basis and foundation for claiming ownership
under Section 104 of the H.P. Tenancy and Land Reforms Act, 1972
(hereinafter referred to as the "Act’).

8. By Notification No.1-8/68-Rev.1 issued by the competent Authority
under Section 86 of the Act, it is only the Assistant Collector Ist Grade, who
is empowered to take-up proceedings of conferment of proprietary rights.
Notification reads:-

"No.1-8/68-Rev.1- In exercise of the powers vested in him under sub-
section (1) of section 86 of the Himachal Pradesh Tenancy and Land
Reforms Act, 1972 (Act No.8 of 1974) and all other powers enabling
him in this behalf, the Governor, Himachal Pradesh, is pleased to
confer on all the Tehsildars in Himachal Pradesh, all the powers
exercisable by an Assistant Collector of First Grade, for the purposes
of Chapter IX of the aforesaid Act, within their respective jurisdiction,
with immediate effect.”

It is undisputed that the provision of conferment of proprietary rights by
tenants is contained in Chapter-IX of the Act as aforesaid.

These proceedings are, therefore, void ab initio, having been conducted by
an officer who is not empowered to exercise power to grant proprietary rights
or to perform any other ancialling act. The very basis set up by the
defendants for claiming ownership is, therefore, without any basis. This
question would have concluded the entire controversy, however, since the
appeal has been admitted on other questions, I am taking them up for
consideration.

Question No.5:

9. This question is answered against the appellants. The jurisdiction of
the Civil Court is not ousted as pleaded. The decisions in Pritam Singh vs.
Krishan Kumar, 1997(1) Sim.L.C. 255, Birbal vs. Udhami 1992(1) Sim.L.C.
and Shankar vs. Rukmani, 2003(1) Sim.L.C. 300 are clear and unequivocal
that where the proceedings have been conducted without jurisdiction, where
the question of tenancy is disputed, independent of the proceedings under
the HP Tenancy and Land Reforms Act, there is no finality to the
adjudication of the revenue officials and the jurisdiction of the Civil Court is
not barred.

In Rukmani's case supra this Court held:-

"After analyzing the judgment in Chuhniya Devi v. Jindu Ram's case
(supra), we have no doubt that the jurisdiction of the Civil Court is
barred under the Act if the dispute pertaining to the relationship of
landlord and tenant arises during the proceedings of conferment of
proprietary rights upon the tenant and resumption of land by the
land owner and the order in respect thereof has been passed by the
authorities under the Act except in a case where it is found that the
statutory authorities envisaged by that Act had not acted in
conformity with the fundamental principles of judicial procedure or
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where the provisions of the Act had not been complied with. But if
the dispute of landlord and tenant arises independent of the
proceedings under the Act, the Civil Court has the jurisdiction."

In the present case the very basis and foundation of conferment of
proprietary rights has been questioned. The case pleaded by the plaintiffs is
one of suppression of facts, exercise of powers by an officer not competent to
do so and the very basis of tenancy has been challenged. This question is,
therefore, answered against the appellants.”

22. It is also settled law that mutation does not confer any right. The revenue
entries are used only for the fiscal purposes. Though, presumption of truth is attached to
the revenue entries, but these are rebuttable. That the suit land was allegedly purchased by
defendant Gauri Dutt is not borne out from the records. There is no evidence of any
exchange of land by the plaintiffs with defendant No. 4. The first appellate Court below has
correctly appreciated the revenue entries. The Civil Court had the jurisdiction in the matter
since the Assistant Collector 2nd Grade, Karsog had no jurisdiction to confer proprietary
rights under the H.P. Tenancy and Land Reforms Act. The principles of natural justice were
also violated. Thus, the orders passed by Assistant Collector 2nd Grade, Karsog, were null
and void. Similarly, Assistant Collector 2rd Grade, Karsog, could not pass orders in partition
proceedings on the basis of the mutations No. 36 and 37 dated 12.2.1976. The substantial
questions of law are answered accordingly.

23. Consequently, there is no merit in this appeal and the same is dismissed, so
also the pending application(s), if any.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON'BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

Lalit Mohan ...Petitioner.
Versus
H.P. Public Service Commission ...Respondent.

CWP No. 3866 of 2015
Decided on: 02.11.2015

Constitution of India, 1950- Article 226- Petitioner had filed objection regarding some
questions- he obtained some marks and again disputed answers to some other questions-
respondent stated that objection can be raised within a specific time frame which he had not
done- held, that a person can raise objection within the stipulated period of time and no
objection can be raised thereafter- writ dismissed. (Para- 2 to 8)

Case referred:
Arvind Kumar & others vs. Himachal Pradesh Public Service Commission,ILR 2014 (V) HP
905

For the petitioner: Mr. Dinesh Bhanot, Advocate.
For the respondent: Mr. D.K. Khanna, Advocate.
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The following judgment of the Court was delivered:

Mansoor Ahmad Mir, Chief Justice (Oral)

Mr. Dinesh Bhanot, learned counsel for the writ petitioner, stated at the Bar
that he is under instructions not to file rejoinder. His statement is taken on record.
Accordingly, right of the writ petitioner to file rejoinder is closed.

2. By the medium of this writ petition, the writ petitioner has sought
quashment of order, dated 24.08.2015 (Annexure A-6), made by the H.P. State
Administrative Tribunal (for short "the Tribunal") in OA No. 2799 of 2015, titled as Lalit
Mohan versus H.P. Public Service Commission (for short "the Commission") wherein and
whereunder his prayer for interim relief has been rejected by the Tribunal (for short "the
impugned order").

3. In nutshell, the writ petitioner has questioned the result of the preliminary
examination of the Himachal Pradesh Administrative Services Combined Competitive
Examination conducted by the respondent-Commission, in which he has been declared to
be unsuccessful.

4. It is apt to record herein that after participating in the preliminary
examination, the writ petitioner has filed objections in terms of the mechanism in place, viz-
a-viz questions No. 67, 74 and 84 of Booklet Series "C" of Paper-II (Aptitude Test) and after
obtaining some marks in that process, has now questioned Question No. 68 of Booklet
Series "C" of Paper-I (General Knowledge) and Question No. 76 of Booklet Series "C" of
Paper-II (Aptitude Test).

S. As per the mechanism in place, the writ petitioner had to file objections at
the relevant point of time, i.e. within time frame from the date of displaying the answer key
by the Commission, which he has not done.

6. Moreover, the respondent, in para 3 of the reply, has specifically replied the
same and has taken the ground. It is apt to reproduce para 3 of the reply on merits herein:

"Para 3: That as per the prevailing instructions/decision of the
Commission, the respondent Commission had displayed the answer
key on 16-06-2015 before declaring the result of H.P. Administrative
Services (Preliminary) Examinations-2014 giving the opportunity to
the candidates to file objections if any, against the answer key within
7 days i.e. up to 22-06-2015. In response, the Commission received
some objections from the candidates against the Answer key. The
petitioner had objected question No. 67, 74 & 84 of Booklet series 'C'
of Paper-II (Aptitude Test) by preferring a representation within the
time allowed to the appeared candidates to raise objections. A Copy
of representation is attached as Annexure R-1. All  the
representations along with the representation of the Petitioner were
placed before the Expert Committee for taking their opinion. After
giving due thought to the objected questions, the Expert Committee
examined the objections, some mistakes were found and were
rectified before preparing the result.

After taking into account the opinion rendered by the Expert, the
Commission had declared the result of H.P. Administrative Services
(Preliminary) Examinations-2014 on 24-07-2015. It is pertinent to
mention here that the result of H.P. Administrative Services



63

(Preliminary) Examinations-2014 has been prepared strictly in
accordance with the opinion rendered by the Expert of the subject on
the objections raised by the appeared candidates.

However, no objections have been raised by the petitioner
against the question/answer key of Question Nos. 68 of
Booklet series 'C' of Paper-I (General Knowledge) and question
No. 76 of Booklet series "C" of Paper-II (Aptitude Test) in his
representation which are challenged in the present writ
petition. Now objecting the correctness of questions and
answers at this stage is afterthought and the objections
raised at this stage is not maintainable."

7. The similar issue came up for consideration before this Court in a batch of
writ petitions, CWP No. 9169 of 2013, titled as Vivek Kaushal & others versus Himachal
Pradesh Public Service Commission, being the lead case, decided on 17.07.2014, and it
has been held that any person aggrieved has to make objections within a stipulated period.
No such objection was made within the stipulated period and the writ petitions were
dismissed.

8. The said judgment has also been followed in another batch of writ petitions,
CWP No. 6812 of 2014, titled as Arvind Kumar & others versus Himachal Pradesh
Public Service Commission, being the lead case, decided on 16.10.2014.

9. Applying the test to the instant case, no case for interference is made out.

10. Accordingly, the writ petition is dismissed alongwith all pending applications.

BEFORE HON’BLE MR. JUSTICE SANJAY KAROL, J. AND HON’BLE MR. JUSTICE P.S.
RANA, J.

Sajjan Kumar ...Appellant.
Versus
State of Himachal Pradesh. ...Respondent.

Cr. Appeal No. 4236 of 2013
Judgment reserved on: 27.10.2015
Date of Decision: November _2 , 2015.

N.D.P.S. Act, 1985- Section 20- Accused was found carrying yellow coloured bag in his
lap- bag was checked and was found to be containing 1 kg 865 grams of charas-
independent witnesses didi not support the prosecution version and turned hostile- they
stated that contraband was recovered from an unclaimed bag lying on the shelf near front
window of the bus- there were contradictions in the testimonies of official witnesses
regarding the place from where the police party entered in the bus and the seat where the
accused was sitting- police had detained the driver and conductor, therefore, the possibility
of their involvement cannot be ruled out- passengers of the bus were not cited as witnesses-
police had left the place for routine traffic checking and it was not explained as to why police
had carried the weighing scale with it- held, that all these circumstances make prosecution
case doubtful- accused acquitted. (Para-27 to 34)
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For the Appellant: Mr. Anoop Chitkara, for the appellant.
For the Respondent: Mr. Kush Sharma, Deputy Advocate General and Mr. J.S. Guleria,
Assistant Advocate General, for the respondent-State.

The following judgment of the Court was delivered:

Sanjay Karol, J.

In this appeal filed under Section 374 Cr.P.C., convict Sajjan Kumar has
assailed the judgment dated 26.10.2013, passed by Special Judge-I, Sirmaur District at
Nahan, H.P., in Sessions Trial No.23-ST/7 of 2013, titled as State of Himachal Pradesh
Versus Sagjjan Kumar, whereby he stands convicted for having committed an offence
punishable under the provisions of Section 20 of the Narcotic Drugs and Psychotropic
Substances Act, 1985 (hereinafter referred to as the NDPS Act) and sentenced to undergo
rigorous imprisonment for a period of ten years and to pay fine of Rs.1,00,000/- (rupees one
lac) and in default thereof, further undergo simple imprisonment for a period of one year.

2. It is the case of prosecution that on 28.12.2012, police party comprising of
HC Jagir Singh, Constable Vicky (not examined), Baljeet Singh (PW.3), headed by SI Ankush
Dogra (PW.7) were on patrol duty at Giripul (H.P). A Naka was set up and vehicles were
checked. At about 5.30 PM, bus bearing No.HP-64-7494, which came from Pulbahal side
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was checked. Accused, who was sitting inside the bus, was found carrying a yellow coloured
bag on his lap. By associating independent witnesses Som Chand (PW.1) and Lokesh Attri
(PW.2), the bag was checked and contraband substance weighing about 1 kg 865 grams was
recovered. NCB form (Ex.PW.7/B) was filled up on the spot. The bag was sealed with a seal
having impression P’ and after taking sample of the seal on a separate piece of cloth
(Ex.PW.7/A), seal was handed over to Som Chand (PW.1). The contraband substance was
seized. Baljeet Singh (PW.3) carried Rukka (Ex.PW.3/A) which led to registration of FIR
No.119/2012, dated 28.12.2012 (Ex.PW.3/B), under the provisions of Section 20 of the
NDPS Act, by ASI Rajinder Kumar (PW.4) at Police Station, Rajgarh, District Sirmaur, H.P.,
against the accused. Accused was arrested on the spot. Contraband substance was
entrusted to MHC Ram Lal (PW.8), who after making entries in the Malkhana register sent
the sample through Anil Kumar (PW.5) for chemical analysis, report (Ex.PW.7/J) whereof,
was also obtained by the police. With the completion of investigation, which revealed
complicity of the accused to the alleged crime, challan was presented in the Court for trial.

3. The accused was charged for having committed an offence punishable under
the provisions of Section 20 of the NDPS Act, to which he did not plead guilty and claimed
trial.

4. In order to establish its case, in all, prosecution examined as many as eight
witnesses. Statement of the accused under the provisions of Section 313 of the Code of
Criminal Procedure was also recorded, in which he took defence of innocence and false
implication. No evidence in defence was led by the accused.

S. Appreciating the testimonies of the prosecution witnesses, Trial Court
convicted the accused of having committed an offence punishable under the provisions of
Section 20 of the NDPS Act and sentenced him as aforesaid. Hence the present appeal by
the convict.

0. Having heard Mr. Anoop Chitkara, learned counsel, on behalf of the
appellant as also Mr. Kush Sharma, learned Deputy Advocate General and Mr. J.S. Guleria,
learned Assistant Advocate General, on behalf of the State, as also minutely examined the
testimonies of the witnesses and other documentary evidence, so placed on record by the
prosecution, we are of the considered view that trial Court committed great illegality in
convicting the accused, for the reasons discussed hereinafter. Contradictions and
improbabilities which are glaring, rendering the prosecution case to be extremely doubtful, if
not true, stand ignored. Conviction has resulted into travesty of justice.

7. In Shivaji Sahabrao Bobade and another Versus State of Maharashtra, (1973)
2 SCC 793, the apex Court, has held as under:

“...Lord Russel delivering the judgment of the Board pointed out that
there was "no indication in the Code of any limitation or restriction
on the High Court in the exercise of its powers as an appellate
Tribunal", that no distinction was drawn "between an appeal from an
order of acquittal and an appeal from a conviction", and that "no
limitation should be placed upon that power unless it be found
expressly stated in the Code". ...

(Emphasis supplied)

8. The apex Court in Lal Mandi v. State of W.B., (1995) 3 SCC 603, has held
that in an appeal against conviction, the appellate Court is duty bound to appreciate the
evidence on record and if two views are possible on the appraisal of evidence, benefit of
reasonable doubt has to be given to the accused.
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9. Also it is settled position of law that graver the punishment the more
stringent the proof and the obligation upon the prosecution to prove the same and establish
the charged offences.

10. It is a matter of record that independent witnesses Som Chand (PW.1) and
Lokesh Attri (PW.2) did not support the prosecution. They were declared hostile and
extensively cross-examined by the Public Prosecutor, yet nothing fruitful could be elicited by
the prosecution. We find that trial Court erred in rejecting their testimonies in toto. While
doing so, trial Court relied upon the decision rendered by the apex Court in Jagir Singh
Versus The State (Delhi Administration), AIR 1975 SC 1400. It is here, we find the trial Court
to have misapplied the provisions of law, for the judgment was based on distinguishable
facts and attending circumstances and subsequently overruled in Sat Paul Versus Delhi
Administration, (1976) 1 SCC 727.

11. On the issue, Hon’ble Supreme Court of India, in Sat Paul (supra) has held
that:-

“Granting of a permission by the Court to cross-examine his own witness
does not amount to adjudication by the Court as to the veracity of a witness.
It only means a declaration that the witness is adverse or unfriendly to the
party calling him and not that the witness is untruthful.”

12. In State of U.P. Versus Ramesh Prasad Misra @ Anr., (1996) 10 SCC 360
Hon’ble Supreme Court of India has further held that:-

“It is equally settled law that the evidence of a hostile witness would not be
totally rejected if spoken in favour of the prosecution or the accused, but it
can be subjected to close scrutiny and that portion of the evidence which is
consistent with the case of the prosecution or defence may be accepted.”

13. In Radha Mohan Singh @ Kaksagev Versus State of U.P., (2006) 2 SCC 450, a
three Judge Bench of Hon’ble Supreme Court of India has held that:-

“It is well settled that the evidence of a prosecution witness cannot be
rejected in toto merely because the prosecution chose to treat him as hostile
and cross-examined him. The evidence of such witness cannot be treated as
effaced or washed off the record altogether but the same can be accepted to
the extent his version is found to be dependable on a careful scrutiny
thereof. [See: Bhagwan Singh Versus State of Haryana, AIR 1976 SC 202,
Rabinder Kumar Dey Versus State of Orissa, AIR 1977 SC 170, Syed Akbar
Versus State of Karnataka, AIR 1979 SC 1848 and Khujji @ Surendra Tiwari
Versus State of Madhya Pradesh, 1992(3) RCR (Crl.) 158 (SC)”.]

14. This decision stands followed in Khairudding and others Versus State of West
Bengal, (2013) 5 SCC 753 and Sushil Ansal Versus State through Central Bureau of
Investigation, (2014) 6 SCC 173.

15. Thus, trial Court erred in holding that with the witness being declared
hostile and cross-examined, he loses credibility and his testimony cannot be relied upon by
the defence.

16. Though independent witnesses state that bus and the passengers sitting
inside were searched, but they have categorically denied recovery of the contraband
substance from the conscious possession of the accused. It be only observed that the
witnesses in their uncontroverted testimonies have also deposed that police recovered the
contraband substance from an unclaimed bag lying on the shelf, near the front window of
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the bus. Witnesses have further clarified that they signed the papers under pressure and
threat of false implication. Their version stands probablized in view of admission made by
the Investigating Officer Ankush Dogra (PW.7). He admits that though the police party had
challaned several vehicles, but despite the driver and the conductor (private witnesses) not
producing the permit, the bus was not challaned. Why so? remains unexplained.

17. In this backdrop, we find the version of the prosecution of having recovered
the contraband substance from the conscious possession of the accused to be extremely
doubtful. In fact two views with regard to recovery of the contraband substance from the
conscious possession of the accused have emerged on record.

18. It is also well established principle of law that (i) the appellate Court should
not ordinarily set aside a judgment of acquittal in a case where two views are possible,
though the view of the appellate court may be more probable; (ii) while dealing with a
judgment of acquittal, the appellate court must consider entire evidence on record, so as to
arrive at a finding as to whether views of the trial court are perverse or otherwise
unsustainable; (iii) the appellate court is entitled to consider whether in arriving at a finding
of fact, trial Court failed to take into consideration any admissible fact; and (iv) the trial
Court failed to take into consideration any admissible evidence and/or had taken into
consideration evidence brought on record contrary to law. (See: Balak Ram & Anr. v. State of
U.P., AIR 1974 SC 2165; Allarakha K Mansuri v. State of Gujarat, (2002) 3 SCC 57;
Raghunath v. State of Haryana, (2003) 1 SCC 398; State of U.P. v. Ram Veer Singh & Ors.,
(2007) 13 SCC 102; S. Rama Krishna v. S. Rami Reddy (D) by his LRs. & Ors., AIR 2008 SC
2066; Sambhaji Hindurao Deshmukh & Ors. v. State of Maharashtra, (2008) 11 SCC 186;
Arulvelu & Anr. v. State, (2009) 10 SCC 206; Perla Somasekhara Reddy & Ors. v. State of
A.P., (2009) 16 SCC 98; and Ram Singh alias Chhaju v. State of Himachal Pradesh, (2010) 2
SCC 445).

19. In Sheo Swaroop and Ors. v. King Emperor, AIR 1934 PC 227, the Privy
Council held that:

"...the High Court should and will always give proper weight and
consideration to such matters as (1) the views of the trial Judge as to the
credibility of the witnesses, (2) the presumption of innocence in favour of the
accused, a presumption certainly not weakened by the fact that he has been
acquitted at his trial, (3) the right of the accused to the benefit of any doubt,
and (4) the slowness of an appellate court in disturbing a finding of fact
arrived at by a Judge who had the advantage of seeing the witnesses...."

20. In Chandrappa and Ors. v. State of Karnataka, (2007) 4 SCC 415, the apex
Court observed as under:

"(1) An appellate court has full power to review, re-appreciate and reconsider
the evidence upon which the order of acquittal is founded.

(2) The Code of Criminal Procedure, 1973 puts no limitation, restriction or
condition on exercise of such power and an appellate court on the evidence
before it may reach its own conclusion, both on questions of fact and of law.

(3) Various expressions, such as, "substantial and compelling reasons",
"good and sufficient grounds", "very strong circumstances", "distorted
conclusions", "glaring mistakes", etc. are not intended to curtail extensive
powers of an appellate court in an appeal against acquittal. Such
phraseologies are more in the nature of "flourishes of language" to emphasise
the reluctance of an appellate court to interfere with acquittal than to curtail
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the power of the court to review the evidence and to come to its own
conclusion.

(4) An appellate court, however, must bear in mind that in case of acquittal,
there is double presumption in favour of the accused. Firstly, the
presumption of innocence is available to him wunder the fundamental
principle of criminal jurisprudence that every person shall be presumed to be
innocent unless he is proved guilty by a competent court of law. Secondly,
the accused having secured his acquittal, the presumption of his innocence
is further reinforced, reaffirmed and strengthened by the trial court.

(5) If two reasonable conclusions are possible on the basis of the evidence on
record, the appellate court should not disturb the finding of acquittal
recorded by the trial court."

21. In State of Uttar Pradesh v. Banne @ Baijnath & Ors., (2009) 4 SCC 271, the
apex Court gave illustrations of certain circumstances in which the Court would be justified
in interfering with a judgment of acquittal by the High Court, which principle, in our
considered view, would squarely apply to the judgment under review by us. The
circumstances include; (i) The High Court's decision is based on totally erroneous view of
law by ignoring the settled legal position; (ii) The High Court's conclusions are contrary to
evidence and documents on record; iii) The entire approach of the High Court in dealing with
the evidence was patently illegal leading to grave miscarriage of justice; (iv) The High Court's
judgment is manifestly unjust and unreasonable based on erroneous law and facts on the
record of the case; (v) Apex Court must always give proper weight and consideration to the
findings of the High Court; and (vi) the apex Court would be extremely reluctant in
interfering with a case when both the Sessions Court and the High Court have recorded an
order of acquittal. The apex Court further held that “Thus, the law on the issue can be
summarised to the effect that in exceptional cases where there are compelling
circumstances, and the judgment under appeal is found to be perverse, the appellate court
can interfere with the order of acquittal. The appellate court should bear in mind the
presumption of innocence of the accused and further that the trial Court's acquittal bolsters
the presumption of his innocence. Interference with the decision of the trial court in a
routine manner, where the other view is possible should be avoided, unless there are good
reasons for such interference.” (Emphasis supplied).

22. It is also a settled proposition of law that sole testimony of police official,
which if otherwise is reliable, trustworthy, cogent and duly corroborated by other witnesses
or admissible evidence, cannot be discarded only on the ground that he is a police official
and may be interested in the success of the case. It cannot be stated as a rule that a police
officer can or cannot be a sole eye-witness in a criminal case. It will always depend upon the
facts of a given case. If the testimony of such a witness is reliable, trustworthy, cogent and if
required duly corroborated by other witnesses or admissible evidences, then the statement
of such witness cannot be discarded only on the ground that he is a police officer and may
have some interest in success of the case. It is only when his interest in the success of the
case is motivated by overzealousness to an extent of his involving innocent people; in that
event, no credibility can be attached to the statement of such witness.

23. It is not the law that Police witnesses should not be relied upon and their
evidence cannot be accepted unless it is corroborated in material particulars by other
independent evidence. The presumption applies as much in favour of a police officer as any
other person. There is also no rule of law which lays down that no conviction can be
recorded on the testimony of a police officer even if such evidence is otherwise reliable and
trustworthy. Rule of prudence may require more careful scrutiny of their evidence. If such a
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presumption is raised against the police officers without exception, it will be an attitude
which could neither do credit to the magistracy nor good to the public, it can only bring
down the prestige of police administration.

24. Wherever, evidence of a police officer, after careful scrutiny, inspires
confidence and is found to be trustworthy and reliable, it can form basis of conviction and
absence of some independent witness of the locality does not in any way affect the
creditworthiness of the prosecution case. No infirmity attaches to the testimony of the police
officers merely because they belong to the police force and there is no rule of law or evidence
which lays down that conviction cannot be recorded on the evidence of the police officials, if
found reliable, unless corroborated by some independent evidence. Such reliable and
trustworthy statement can form the basis of conviction. [See: Govindaraju alias Govinda v.
State by Srirampuram Police Station and another, (2012) 4 SCC 722; Tika Ram v. State of
Madhya Pradesh, (2007) 15 SCC 760; Girja Prasad v. State of M.P., (2007) 7 SCC 625); and
Aher Raja Khima v. State of Saurashtra, AIR 1956].

25. Apex Court in Tahir v. State (Delhi), (1996) 3 SCC 338, dealing with a similar
question, held as under:-

"6. ... .In our opinion no infirmity attaches to the testimony of the police
officials, merely because they belong to the police force and there is no rule
of law or evidence which lays down that conviction cannot be recorded on the
evidence of the police officials, if found reliable, unless corroborated by some
independent evidence. The Rule of Prudence, however, only requires a more
careful scrutiny of their evidence, since they can be said to be interested in
the result of the case projected by them. Where the evidence of the police
officials, after careful scrutiny, inspires confidence and is found to be
trustworthy and reliable, it can form basis of conviction and the absence of
some independent witness of the locality to lend corroboration to their
evidence, does not in any way affect the creditworthiness of the prosecution
case."

26. Now when we peruse the testimonies of Baljeet Singh (PW.3) and Ankush
Dogra (PW.7), we do not find the same to be inspiring in confidence. Baljeet Singh is not
signatory to the recovery memo or for that matter any of the documents prepared on the
spot. Except for his oral testimony, his presence on the spot remains unproven on record.
The contradiction which we find to be material in the testimonies of these police officials
further renders his presence to be doubtful.

27. According to SI Ankush Dogra (PW.7), both he and Baljeet Singh (PW.3)
entered the bus from the rear window. Luggage was kept on the shelves inside the bus.
Accused, who had kept a yellow coloured bag on his lap, was sitting ahead of the rear
window of the bus. But this version stands contradicted by Baljeet Singh, according to
whom, (i) he entered the bus from the front window and that (ii) the accused was sitting on
the seat near the rear window. Presence of Baljeet Singh is further rendered to be doubtful,
for he does not even remember how many bags were checked or whether any luggage was
lying on the shelf or not. In this backdrop version of even Ankush Dogra is rendered
doubtful.

28. Admittedly police had detained driver Som Chand (PW.1) and conductor
Lokesh Attri (PW.2). Why so? remains unexplained. Possibility of their involvement in the
crime has not been ruled out. Surprisingly no passenger of the bus was associated as a
witness, for it is not the case of prosecution that except for the accused none else was sitting
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inside the bus or that none agreed to associate themselves. In fact, it is the admitted case of
the police that at least 5-7 passengers were travelling at the time bus was checked.

29. Lokesh Attri (PW.2) does talk of recovery of a black coloured bag lying on the
luggage shelf. It is a settled proposition of law that where there are two sets of evidence
available on record, one favouring the accused must be preferred over the view favourable to
the prosecution. We may observe that accused does not dispute his presence in the bus,
but then his defence of false implication, being a soft target, as an outsider, stands
probablized on record.

30. Further prosecution case is rendered doubtful with the admission of the
Investigating Officer Ankush Dogra (PW.7) of having prepared the site plan (Ex.PW.7/D)
subsequently. Why so? he fails to explain. This renders his version of having prepared the
documents on the spot to be doubtful.

31. Further this witness admits that in his previous investigations, he never
carried weighing scales and camera. In the case in hand, police had no prior intimation of
trafficking of any contraband substance. Only for routine traffic checking duty, police left
the Police Station. Hence, version of the witness of having carried the weighing scales with
him, cannot be said to be inspiring in confidence.

32. Decision rendered in Jagir Singh (supra) (by two Judges) cannot be taken as
a binding precedence in view of the subsequent decisions rendered by Larger Benches of the
same Court.

33. In this view of the mater, it would be highly unsafe to agree with the
reasoning adopted and the findings returned by the trial Court in convicting the accused.

34. Findings returned by the trial Court, convicting the accused, cannot be said
to be based on correct and complete appreciation of testimonies of prosecution witnesses.
Such findings cannot be said to be on the basis of any clear, cogent, convincing, legal and
material piece of evidence, leading to an irresistible conclusion of guilt of the accused.
Incorrect and incomplete appreciation thereof, has resulted into grave miscarriage of justice,
inasmuch as accused stand wrongly convicted for the charged offence.

35. Hence, for all the aforesaid reasons, appeal is allowed and the judgment of
conviction and sentence, dated 26.10.2013, passed by Special Judge-I, Sirmaur District at
Nahan, H.P., in Sessions Trial No.23-ST/7 of 2013, titled as State of Himachal Pradesh
Versus Sajjan Kumar, is set aside and convict Sajjan Kumar is acquitted of the charged
offence. Convict Sajjan Kumar, who is in jail, be released forthwith, if not required under
any other process of law. Release warrants be prepared accordingly. Amount of fine, if
deposited by the convict, be refunded to him. Appeal stands disposed of, so also pending
application(s), if any.

BEFORE HON’BLE MR. JUSTICE DHARAM CHAND CHAUDHARY, J.

Sanjeev Aggarwal and other .. Plaintiffs.
Versus
Roshan Lal Sood ..Defendant.

CS No.41 of 2003.
Judgment reserved on: 3t August, 2015.
Date of Decision: 274 November, 2015.
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Code of Civil Procedure, 1908- Order 20 Rule 18- Suit for partition of super structure
decreed by the Court and preliminary decree for partition declaring the share of the plaintiffs
to be 2/5% and share of the defendant to be 1/5t% passed -the decree became final as no
appeal was filed- ‘T was appointed as Local Commissioner to partition the land in
accordance with preliminary decree- he suggested mode of partition- plaintiff accepted the
report, but defendant objected to the same on the ground that Local Commissioner had not
taken into account the observation of the Court in preliminary decree and the documents
qua the tenancy of the shop, and secondly, report was not as per law- held, that tenancy is
not proved from the evidence led on record as the alleged executant was not examined-
further, held that report of Local Commissioner is as per law - objections dismissed and final
decree passed on the basis of report of Local Commissioner. (Para-19 to 30)

Cases referred:

Puran Chand (deceased) through LRs and others v. Kirpal Singh (deceased) and others,
(2001) 2 SCC 433

Nalakath Sainuddin v. Koorikadan Sulaiman, AIR 2002, SC 2562

T. Lakshmipathi and others v. P. Nithyananda Reddy and others, (2003) 5 SCC 150
India Umbrella Manufacturing Co. and others v. Bhagabandei Agarwalla (deceased) by LRs
Savitri Agarwalla (Smt) and others, (2004) 3 SCC 178

Pramod Kumar Jaiswal and others v. Bibi Husn Bano and others, (2005) 5 SCC 492
Savitri Devi v. Santa and others, 1982 Sim.L.C. 135

Shafig Ahmad v. Smt. Sayeedan, AIR 1984 Allahabad 140

Ishwar Dayal and others v. Ram Deo, 1985 (1) R.C.J. 619

Balak Ram v. Kedar Nath (deceased) through his L.Rs. Joginder Paul and others, 1995 (1)

Sim.L.C. 191

Hameeda Begum and another v. Champa Bai Jain and others, 2009 (2) RLR 518

For the plaintiffs: Mr. S.K. Jain, Advocate.
For the defendant: Mr. G.C. Gupta, Senior Advocate, with Ms. Meera Devi,
Advocate.

The following judgment of the Court was delivered:

Dharam Chand Chaudhary, J.

In the instant suit, the plaintiffs have claimed the following relief:

“It is, therefore, prayed that suit of plaintiffs be decreed in favour of
plaintiffs and against the defendant ordering and directing the partition of
suit property by metes and bounds comprising of building bearing Municipal
No.135, Lower Bazar, Shimla-171001 consisting of four storeys beside sub
basement built on land measuring 75 square feet as per khasra Paimaish
1907 and presently described in latest revenue records in Missal Haquiat
Bandobast Zadid for 2002-2003 by Khewat No.1 min, Khatauni No.257,
Khasra No.1046 measuring 68-38 Sq. meters situate in Bazar Ward, Bara
Shimla, Tehsil Shimla (Urban) and District Shimla by passing a preliminary
decree at the first instance and thereafter a final decree be passed in favour
of plaintiffs and against the defendant in accordance with laws. The costs of
the suit be also awarded to the plaintiffs against the defendant. The share of
each of plaintiff be separated by metes and bounds and physical vacant
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possession of each of the share which may be allotted to each of the plaintiffs
be ordered to be delivered to the plaintiffs on final decree.”

2. Undisputedly, the plaintiffs and defendant are co-owners of the suit property
bearing Municipal No.135, Lower Bazar, Shimla comprising four storeys, besides sub
basement and land underneath measuring 75 square yards, bearing Khasra No.413 (old),
Khasra Paimaish 1907 and at present Khewat No.1 min, Khatauni No.257, Khasra No.1046,
measuring 68-38 square meters, as per latest Missal Haquiat Bandobast Jadid 2002-2003,
situate in Bazar Ward, Bara Shimla, Tehsil Shimla (Urban). The previous owner of the suit
property admittedly was one Shri Chiranji Lal Sood, who had obtained the same in partition
of joint family properties of Nauranga and Khazana sons of Bilasa. After the death of
Chiranji Lal and his wife Smt. Saraswati Devi, the suit property was inherited by their sons
and daughters. It is from them, the plaintiffs and defendant have purchased the same
through registered sale deeds. There is again no quarrel so as to plaintiffs are owners of the
suit land to the extent of 2/5 share each, whereas the defendant 1/5 share. As a matter of
fact, the parties to the suit have purchased undivided shares from its previous owners in the
suit property, hence the suit for the decree of partition thereof by metes and bounds firstly
by preliminary decree and ultimately a final decree.

3. This Court on 21.9.2004 has passed a preliminary decree after considering
the pleadings of the parties on both sides and the preliminary objections qua valuation of
the suit for the purposes of court fee and jurisdiction raised by the defendant. The judgment
dated 21.9.2004 reads as follows:

“Keeping in view the facts as briefly noted hereinabove regarding
each one of the parties being admittedly in possession of a part of the
suit property, and it being not joint family property, I am satisfied that
Section 7(v)(b) as well as 7(iv)(c) of the H.P. Court Fees Act, 1968 is
inapplicable to the facts and circumstances of this case. What follows
from this is that the suit is properly valued for the purposes of court fee
and jurisdiction. This view is supported by the two decisions of this
Court, referred to in the preceding paras of this order.

Another point on behalf of the defendant urged was, regarding
determination of status of the defendant over the suit premises. With a
view to call for findings on this issue, learned senior counsel referred to
the provisions of Order XX Rule 18 CPC. By referring to the provisions
of Section 111 (d) of the Transfer of Property Act, he urged that there is
no question of merger so far ownership and tenancy of his client in the
demised premises is concerned. I am of the view that this question is
not to be determined at this stage, and is thus left open. Ordered
accordingly.

No other point is urged.

In view of the aforesaid discussion, OMP No0.349 of 2003 stands
dismissed, by holding that the suit is properly valued for purposes of
court fee and jurisdiction.

Keeping in view the fact that there is no dispute regarding shares of
the parties in the suit property for partition by metes and bounds
whereof present suit has been filed by the plaintiffs against the
defendant, and shares of the parties being admittedly 2/5 and 2/5 each
of plaintiffs and 1/5 of the defendant, a preliminary decree is passed
holding so. A Local Commissioner needs to be appointed for working
out the modalities of partition by metes and bounds as well as keeping
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in view the provisions of Partition Act. Parties are directed to suggest a
mutually acceptable person to be appointed as Local Commission for
suggesting the mode of partition of the suit property. For this purpose,
the case is ordered to be listed on 15.10.2004.”

No appeal has been preferred against the preliminary decree passed by this
Court on 21.9.2004. The same, therefore, has attained finality. Since as per the preliminary
decree it was left open to the parties to suggest a mutually acceptable person to be
appointed as Local Commissioner for suggesting mode of partition of the suit property, with
their consent one Shri Triloki Nath Verma was appointed as Local Commissioner vide order
dated 17.11.2004, which reads as follows:

“Learned Counsel for the parties, on instructions received from their
respective clients, submitted that Shri Triloki Nath Verma, Retired
Assistant Engineer, resident of Near Hari Mandir, Rajgarh Road, Solan,
may be appointed as Local Commissioner for partitioning the property
by metes and bounds. In view of this submission made by the learned
counsel for the parties, he is appointed as Local Commissioner for doing
the needful. His tentative fee is fixed at Rs.10,000/-. This amount will
be paid by the parties in the ratio of their shares in the suit property.
The learned counsel for the parties further submitted that view a view
to avoid delay a date may be fixed by the Court for appearance of their
clients before the said Local Commissioner. Accordingly, parties are
directed to appear before the said Local Commissioner at 11 a.m. on
5.12.2004. Fifty per cent of the amount will be paid on that date to him
against receipt. During the course of the proceedings before the Local
Commissioner, parties will be free to ask the Local Commissioner to
effect partition by metes and bounds as they may deem fit. Learned
Counsel for the parties have further assured the Court that they will
render all possible assistance to the Local Commissioner in expediting
the submission of his report in this case. Registry is directed to send
the following documents to the Local Commissioner:

a) a copy of this order;

b) copy of the preliminary decree alongwith the
judgment on which it is based; and

c) a copy of the complete set of pleadings filed by the
parties in the suit and also copies of all the
documents filed by both the parties in support of
their respective pleadings.

Suit may be listed before the Court after receipt of the report
of the Local Commissioner. Urgent copy of this order may be made
available to the learned counsel for the parties next week after the
dispatch of the aforesaid documents forthwith to the Local
Commissioner.”

. Consequently, the Local Commissioner conducted the demarcation of the
suit property on the spot on 5.12.2004 and 13.12.2004 in the presence of the parties on
both sides. After the inspection of the spot and carrying out measurements of the suit
property, the Local Commissioner submitted his report, which reads as follows:

“The building bearing No.135 is situated in the Lower Bazar Main
Market at Shimla. Four floors (other than the shop) namely sub-
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basement floor, basement floor, ground floor and first floor have the
only access from Mohalla known as Pursharthi Basti through a
common staircase and passages. There is no connectively from Lower
Bazar level to those floors as all the floors are below Lower Bazar
level and are being used for residential purposes.
Floor wise area is as under:

FLOOR WISE SURFACE AREA:

Sub-Basement Floor:

12-6” x 14’-0” = 175.00 Sqft.
[(14-0” x 5-67) /2] = 38.00 ”
[(12-6” x 5-07) /2] = 31.25 ”
[(11-0” x 6-07)/2] x [12’-0” x 9’-
07)/2]
8.5x 10.5 = 89.25
Total 334.00 Sqft.
Basement Floor:
1. 13-3” x 24-9” = 318.00 Sqft.
2. [(13-3” x 4’-5")x 4’-5) /2] = 29.81 7
3. [(4-3” x 217-07) /2] = 44.62 ”
4. [(4-3” x 2-67) /2] = 5.31 ”
5. [(5-0” x 2-97) /2] = 4.37 ”
Total 402.11 Sqft.
Ground Floor:
1. 38-0”x 13-3” = 503.50 Sqft.
2. 8°-3” x 5’-0” = 41.25 ”
3. 5-0” x 5-0” = 25.00 ”
4. [(B7-0” x 1-67) /2] = 27.75 ”
5. [(3-6” x 7-67) /2] = 13.12 ”
6. [(2-0” x 5-07)/2] = 5.00 ”
Total 615.62 Sqft.
First Floor:
1. 38-0”x 13-3” = 503.50 Sqft.
2. 8°-3” x 5’-0” = 41.25 ”
3. 5-0” x 5-0” = 25.00 ”
4. [(B7-0” x 1-67) /2] = 27.75 ”
5. [(3-6” x 7-67) /2] = 13.12 ”
6. [(2-0” x 5-07) /2] = 5.00 ”
Total 615.62 Sqft.
Sub basement Floor = 334.00 Sqft.

Basement Floor = 402.11 ?
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Ground Floor = 615.62 ?
First Floor = 615.62 ?
Total 1967.35 Sqft.

This area is to be divided in three shares in the ratio 2:4:4 i.e.
393.47 Sqft : 786.94 Sqft : 786.94 Sqft.

20% share: Seems to be  justified  with basement
floor having 402. 11 Sqft.

1st 40% share

Ground Floor = 615.62 Sqft.
Half share as shown in Plan Mark | = 167.00 ”
A’

Total 782.62 Sqft.

IInd 40% share

First Floor = 615.62 Sqft.
Half share as shown in Plan | = 167.00 ”
Mark ‘B’

Total 782.62 Sqft.

Difference in the quantities of floor area with respect
to the ratio 40:40:20 is negligible and these quantities are very near
to the shares of 40% : 40% : 20%.

COMMERCIAL PORTION:

Shop (Commercial Portion) consists of 13-4” long
frontage along Lower Bazar and the length shown in the plans.

Two proposals can be considered:

First: The total frontage width can be divided in the ratio
20:40:40 along the total length of shop. The width
of shares works out to 32”:64”:64” frontage as
shown in plans.

Second: In second consideration a common passage can be
provided on one side of shops and on the other side
with length of 8’, 16’, 16°.

In this proposal share holder having first shop
will be having more commercial benefits as
compared to other share holders and which share
holder should be kept in first shop seems to be a
very complicated job. Hence the proposal does not
seem to be justified.

The total Covered area of shop is : 684.24 Sqft.

This area is to be divided in three shares in the ratio of 2:4:4 i.e.:
136.80 Sqft : 273.69 Sqft : 273.69 Sqft.

The detail of Area and partition is shown in the enclosed plans.

e The area of divided share adjacent Shop No.136 (20%)
comes to 136.66 Sqft.
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e The area of the middle portion (40%) 273.94 Sqft.
e The area of the shop towards shop No.134 (40%) 273.64.

e All common passages and common staircase shall remain
for common use for all the co-sharers.

The partition in the shop Floor shall be of minimum
division laid on the centre line of the division marked on the site as
per the plans attached so as to utilize the maximum space.”

0. Annexed to the report is the site plan, in which the Local Commissioner has
indicated the area in respective shares of the parties, residential portion and commercial
portion.

7. The parties were given opportunity to go through the report and file
objections, if any. The plaintiffs did not file any objection to the report and rather accepted
the mode of partition of the suit property suggested by the Local Commissioner, however,
the defendant has objected to the authenticity and genuineness thereof on the grounds inter
alia that the Local Commissioner has not taken into consideration the observations made by
this Court in the preliminary decree and the documents particularly qua his tenancy over
the shop, a part of the suit property handed over to him, have not been taken into
consideration. According to him, he is in possession of lesser area than the one in his share
and as such his possession could have not been disturbed while suggesting mode of
partition. In case the commercial portion in the possession of the defendant is partitioned in
the manner as suggested by the Local Commissioner, the same cannot be used and rather
will render useless. The plaintiffs allegedly father and son in relation, are in possession of
more commercial area as compared to their share. The report of the Local Commissioner is
biased and has been prepared at the instance of the plaintiffs.

8. The plaintiffs in reply to the objections filed on behalf of the defendant, have
denied the same being wrong and submitted that the Local Commissioner has taken into
consideration all relevant facts and suggested the best possible mode of partitioning the suit
property. The measurements carried out by the Local Commissioner are as per factual
position on the spot. It is denied that the defendant-objector is entitled to retain his
possession or that the same cannot be disturbed in the manner as suggested by the Local
Commissioner. It is also submitted that the Local Commissioner has taken into
consideration all relevant factors and ensured that none of the parties is put to
disadvantageous position while partitioning the suit property. The objections allegedly have
been raised merely to retain more area than the entitlement of the defendant-objector. It is
denied that the commercial portion, i.e., shop in occupation of defendant-objector cannot be
partitioned in the manner as suggested by the Local Commissioner. His claim qua tenancy
rights over the commercial portion has also been denied being wrong. The authenticity and
genuineness of the documents regarding the alleged tenancy of defendant-objector has also
been disputed.

9. In rejoinder, the defendant-objector has denied the contentions to the
contrary in the reply being wrong and reiterated the objections he raised to the report of the
Local Commissioner. On such pleadings of the parties, following issues came to be framed
on 23.8.2005:

1. Whether the objector has right of tenancy, if any over the premises in
question as alleged, if so, its effect? OP Objector.

2. Whether the report of the Local Commissioner is liable to be set aside
on the grounds as set out in the objection petition? OP Objector.
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3. Relief.

10. It is seen that the onus to prove both issues is on the objector-defendant. In
order to discharge the onus on him, he himself stepped into the witness box as DW-1 and
produced in evidence the rent deed Ext.DW-1/A, rent receipts Exts.DW-1/B to DW-1/G, site
plans mark X’ and Y’ and copies of assessment reports Exts. DW-1/H-1 to Ext.DW-1/H-9.
DW-2 Vijay Kumar Sharma, Senior Draftsman, Municipal Corporation, Shimla has proved
the original revised plans of the suit property Exts. DW-2/A and DW-2/B. DW-3 Om Parkash
Sood has been examined to prove the agreement Ext.DW-1/A allegedly executed by Shri
Mahinder Pal on behalf of Smt. Sarswati Devi, the previous owner qua the creation of
tenancy of the commercial portion of the suit property, i.e., shop in favour of the defendant.
DW-4 Yoginder Pal Sood is the real brother of the defendant, who has been examined to
prove that initially right from 1952 “Paul Boot House” was being run in shop No.135 (suit
property), by the partnership firm of his and his brother Roshan Lal (defendant). Later on
the partnership firm ceases to function as such about 5-6 years prior to 1986 and thereafter
defendant Roshan Lal was running business in shop No.135.

11. Learned Counsel representing the defendant-objector in his own statement
has produced in evidence the copy of sale deed Ext.DX, copies of judgments Ext.DY, Ext.DZ
and Ext.DZ/1, dated 29.10.1981, 7.11.1984 and 28.3.1981, respectively.

12. On the other hand, plaintiff No.1 Sanjeev Aggarwal has himself stepped into
the witness box as PW-1 and has tendered in evidence the copy of the order passed by Rent
Controller (2), Shimla Ext.PA.

13. On an application filed by the defendant, the Local Commissioner was
summoned and cross-examined on his behalf.

14. On behalf of the defendant-objector, learned arguing Counsel has raised
manifold submissions including that the proceedings conducted by the Local Commissioner
on the spot behind the back of the defendant cannot be believed and the report submitted
cannot be treated to be legal and valid nor on the basis thereof the suit property can be
partitioned and also that the tenancy of the shop in possession of the defendant cannot be
said to have been determined by way of merger on acquiring a portion, the share of Shri
Jatinder Lal by way of sale by the defendant and as such the shop in his possession in the
capacity of a tenant cannot be partitioned.

15. Learned Counsel has further argued that what is the share of the defendant
in the commercial/ non-commercial portion, the report is silent. Overwhelming evidence
comprising oral as well as documentary shows that the defendant has been inducted as
tenant over the commercial portion, i.e., shop by the previous owners and as such
irrespective of he having acquired share of one of the co-owner by way of sale the shop being
in his possession in the capacity of tenant cannot be partitioned. He allegedly has become
tenant of the plaintiffs, who have purchased the remaining suit property from the previous
owners. The tenancy of the shop in favour of the defendant, according to him, cannot be
bifurcated. In the event of the shop is partitioned, the area will split up, which is said to be
not legally permissible.

16. Learned Counsel representing the plaintiffs/ non-objector while repelling the
arguments addressed on behalf of the defendant, has strenuously pointed out that no
evidence is forth coming that the defendant or his brother were tenant under the owner Smt.
Sarswati Devi Sood and when Jatinder Lal and Mohinder Paul were co-owners the shop in
question could have not been rented out to defendant only by Mohinder Paul alone. The
original rent deed remains with the landlord, however, the rent deed Ext.DW-1/A has been
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produced in evidence by the defendant. The genuineness and authenticity of the rent
receipts and also the assessment reports Ext.DW-1/H-1 to DW-1/H-9 have also been
disputed. Learned Counsel has vehemently argued that the defendant, who agreed for
appointment of Shri Trioloki Nath Verma as Local Commissioner, participated in the
proceedings conducted by the Local Commissioner on the spot and even shared the fees
paid to the Local Commissioner now cannot turn around and dispute the authenticity and
genuineness of the report filed by the Local Commissioner. It is also pointed out that the
best possible arrangement has been suggested by the Local Commissioner to partition the
suit property. The attention of this Court has also been drawn to the order Ext.PA in
previous rent petition to show that the defendant was not held to be the tenant so far as the
shop in question is concerned. The attention of this Court has also been invited to the
judgment in the litigation instituted by Shri Yoginder Lal Sood (DW-4), the own brother of
the defendant against him qua the tenancy in question. According to learned Counsel, if the
area suggested to be allotted to each party, as per the mode of partition, is compared with
the plan, the variance is minor, which otherwise is also bound to come.

17. It is also pointed out from the record that rights of lessee are superior
whereas the tenancy rights inferior and on acquiring a share in the suit property by the
defendant such inferior rights merge into superior rights. It is also not the case of the
defendant that the measurement has not been carried out on the spot and rather that the
measurement is wrong, however, no evidence has been produced to substantiate the same.
It is also argued on behalf of the plaintiffs that in case they are found to be in surplus area,
they are ready to surrender the same. It is further urged that the objection qua report is
illegal and that the Local Commissioner was biased to the defendant should have not been
raised by the defendant.

18. On analyzing the evidence available on record and also the rival
submissions, my findings on the aforesaid issues are as under:

ISSUE NO.1.

19. As a matter of fact, this is the pivotal issue in the lis. The defendant claims

himself to be a tenant inducted by way of rent deed Ext.DW-1/A by the previous owners of
shop No.135, the part of the suit property. This document has been executed by one Shri
Mohinder Paul, one of the co-owners. The recitals of this document reveal that he has
executed the same in the capacity of co-owner on behalf of other co-owners also, being
authorized by them to do so. No document whereby said Shri Mohinder Paul was authorized
by other co-owners, however, has seen the light of the day. If reverse of first page of this
document is seen, the stamp papers worth Rs.10/- and Rs.5/- were purchased for reducing
the same into writing. It is, however, only one stamp paper, i.e., Rs.10/- has been utilized
for the purpose. Since this document is running in three pages, therefore, it is not
understandable as to why the stamp paper worth Rs.5/- has not been used for reducing the
same into writing. The number of two judicial papers used for reducing this document also
varies, as first paper bears N0.338070, whereas the second 338068. The missing of judicial
paper bearing No.338069 also renders this document highly doubtful.

20. Above all, the executant Shri Mohinder Paul has not been examined nor is
there any explanation qua his non-examination forth coming. No doubt, DW-3 Om Parkash
Sood allegedly witnessed the execution of this document and admits his signatures thereon,
however, if his testimony in cross-examination is seen, the same reveals that Mohinder Paul
is only owner of the shop is not true because the rent deed itself reveals that besides said
Shri Mohinder Paul others were also the co-owners of the same. Who were other co-owners,
this witness has no knowledge in this regard. Smt. Sarswati Devi Sood, who admittedly, was
co-owner of the shop in question, was also not known to him. On the other hand, defendant
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being son-in-law of his parental uncle is closely related. When he did not know that the
stamp papers were purchased before he came there or not, how he could have stated that
the rent deed was reduced into writing in his presence. Not only this, but no exchange of
money had taken place between executant Shri Mohinder Paul and defendant Roshan Lal,
whereas the rent deed reveals that a sum of Rs.4,922/- towards the rent and municipal
taxes was paid by the defendant to said Shri Mohinder Paul on that day. Not only this, but
as per the version of DW-1, on the day of execution of Ext. DW-1/A (rent deed), business was
being run in the shop in question by defendant and his brother Yoginder Paul in the name
and style “Paul Boot House”, whereas as per version of Yoginder Paul, the partnership firm
had ceased to exist 5-6 years prior to 1986. As per his statement, he is not the adjoining
shopkeeper and rather there exists 60-70 shops between his shop and the disputed shop,
i.e., “Paul Boot House”. When there were a large number of shops in both sides of the
disputed shop, it is not known as to why the adjoining shopkeepers were not called for to
witness this document. According to him, it is after execution of Ext.DW-1/A defendant
started running business in the disputed shop under the name and style “Akash Boot
House”. Therefore, in the totality of the circumstances and close scrutiny of the statement
made by DW-3 it would not be improper to conclude that he being in close relation of the
defendant has deposed falsely and also that the execution of Ext.DW-1/A is not at all
supported from his testimony.

21. If coming to the statement of DW-4 Yoginder Paul, who is none else but real
brother of the defendant, he admits in his cross-examination that in the civil suit he filed in
the year 1993 he had claimed himself to be the sole tenant in respect of the disputed shop
and his brother Roshan Lal was defendant in that suit. He has admitted his signatures on
the plaint of such suit bearing No.12-S/1998. Therefore, when DW-4 has disputed his
brother, Roshan lal defendant herein to be inducted as tenant in the shop in dispute, his
testimony that he was inducted as tenant by Mohinder Paul in the year 1986 cannot be
believed to be true by any stretch of imagination. When this witness has blown hot and cold
in the same breath, it is not safe to place reliance on his testimony. Otherwise also, he being
the real brother of defendant possibility of he having deposed falsely to help him cannot be
ruled out. If the statements of DW-3 and DW-4 are excluded from the evidence and the rent
deed Ext.DW-1/A is also held legally inadmissible, there hardly remains any legal and
acceptable evidence to show that the defendant was inducted as tenant in the disputed shop
which form the part of the suit property owned by the previous owners.

22. The own testimony of the defendant as DW-1 cannot be relied upon to arrive
at a conclusion that he was inducted as tenant by the owners in accordance with law. The
rent receipts Exts.DW-1/B to DW-1/D are on the letter-head of Akash Boot House, the
proprietor whereof is defendant and allegedly signed by Smt. Sarswati Devi Sood, the owner.
As noticed hereinabove, said Smt. Sarswati Devi has not executed the rent deed Ext.DW-1/A
in favour of the defendant. Whether these receipts have been issued by her, again there is no
iota of evidence on record. Above all, these receipts are on the own letter-head of the
defendant, therefore, the possibility of having been forged and fabricated cannot be ruled
out. The rent receipt Ext. DW-1/E is on the plain paper whereby it has been shown that the
landlord has received the rent of the disputed shop. The rent receipts Exts. DW-1/F and DW-
1/G are on the letter-head of Mohinder Paul. There is no iota of evidence that these receipts
have been issued by Mohinder Paul alone and not forged or fabricated documents, therefore,
the same cannot be relied upon.

23. Reliance has also been placed on the tax assessment reports Ext. DW-1/H-1
to DW-1/H-9. No doubt, in these reports the defendant has been shown in possession of one
room in the building 135, Lower Bazar, Shimla on payment of rent. However, when it is not
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proved on record that he has been inducted as tenant in accordance with law and also that
the tax assessment reports are prepared by the Municipal Corporation, Shimla in routine, it
cannot be said that he is in possession of the shop in question in the capacity of a tenant.

24. Now if coming to the judgment/order Ext.PA produced in evidence by the
plaintiffs, learned Rent Controller while deciding the rent petition filed by the previous owner
Jatinder Paul Mohinder Paul against the defendant and his brother, it has been held that
defendant Roshan Lal was never inducted as tenant over the shop in question and it is
rather his brother Yoginder Paul (wrongly mentioned as Yoginder Lal) was tenant under the
owners. Therefore, it lies ill in the mouth of the defendant to claim that initially he being
partner of “Paul Boot House” was running his business in the capacity of tenant in the shop
in question and subsequently was inducted as tenant vide rent deed Ext. DW-1/A. Otherwise
also, had he been already inducted as a tenant where was the occasion for him to have
executed the fresh rent deed Ext.DW-1/A. The defendant, therefore, was not inducted as
tenant in the disputed shop nor could he prove the payment of rent to the owners. Of
course, he is in possession of the shop in question which form the part of the suit property,
but he failed to make out a case that the shop in question cannot be partitioned and also
that he being the tenant under the plaintiffs who acquired share in the suit property
subsequently by way of sale, is tenant under them and that they are entitled only to the
payment of rent as agreed upon.

25. On behalf of the defendant-objector reliance has been placed on Puran
Chand (deceased) through LRs and others v. Kirpal Singh (deceased) and others,
(2001) 2 SCC 433, Nalakath Sainuddin v. Koorikadan Sulaiman, AIR 2002, SC 2562,
T. Lakshmipathi and others v. P. Nithyananda Reddy and others, (2003) 5 SCC 150,
India Umbrella Manufacturing Co. and others v. Bhagabandei Agarwalla (deceased)
by LRs Savitri Agarwalla (Smt) and others, (2004) 3 SCC 178, Pramod Kumar Jaiswal
and others v. Bibi Husn Bano and others, (2005) 5 SCC 492, Savitri Devi v. Santa
and others, 1982 Sim.L.C. 135, Shafiq Ahmad v. Smt. Sayeedan, AIR 1984
Allahabad 140, Ishwar Dayal and others v. Ram Deo, 1985 (1) R.C.J. 619, Balak
Ram v. Kedar Nath (deceased) through his L.Rs. Joginder Paul and others, 1995 (1)
Sim.L.C. 191 and Hameeda Begum and another v. Champa Bai Jain and others, 2009
(2) RLR 518, to urge that in view of acquisition of partial proprietary rights in the suit
property by the defendant by way of purchase of share of one of the previous owners the
tenancy cannot be said to have determined because the proprietary rights qua the remaining
suit property are with the plaintiffs and as such for want of complete transfer of the suit
property in favour of the defendant the principle of merger is not applicable, i.e., the interest
of the landlord in its entirety not vested and merged into the interest of the defendant-tenant
in its entirety.

26. There is no quarrel to the law laid down in the judgments cited supra,
however, when the defendant-objector has miserably failed to prove himself to be the tenant
inducted in the disputed shop in accordance with law with all humility in my command, the
ratio of the law laid down in these judgments is not at all attracted in the present case.
Otherwise also, as per the law laid down in these judicial pronouncements, nothing is there
that the co-sharer cannot seek partition of that portion of the suit property, which has been
rented out. Therefore, the shop in dispute, which is part of the suit property, can be
partitioned; however, the defendant can only be ousted therefrom under due process of law.
Therefore, this issue is accordingly answered against the defendant-objector.
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ISSUE NO.2.

27. Though objections have been raised to the report of the Local Commissioner
that the same is biased and the suit property has not been measured in the presence of the
defendant nor the mode of partition suggested legally sustainable, however, without
producing any evidence which can be termed as cogent and reliable.

28. On an application filed by the defendant, Local Commissioner Shri Triloki
Nath Verma was summoned for cross-examination. He has been cross-examined by the
defendant. True it is that as per the Local Commissioner, Shri Akash Sood son of the
defendant remained present during the course of proceedings conducted on the spot on
5.12.2004, however, as per his testimony on the next date, i.e., 13.12.2004, both parties
were present, meaning thereby that defendant was also present on that day. An effort has
been made to dispute the authenticity and correctness of the report of the Local
Commissioner by cross-examining him that he has associated one Mr. Bhambra, Architect
and that it is he who has drawn the entire proceedings, however, unsuccessfully as the
defendant has failed to elucidate any material in this regard during the cross-examination of
the Local Commissioner. On the other hand, it has come in his statement that he got signed
the proceedings conducted on 5.12.2004 and 13.12.2004 from the parties on both sides and
according to him on behalf of the defendant, the proceedings were signed by his son Shri
Akash Sood. It is thus seen that by cross-examining the Local Commissioner the defendant
has failed to elucidate something material lending support to the objections raised against
the report of the Local Commissioner. Even it is believed to be true that he was not present
on 5.12.2004 and 13.12.2004, it is his son Akash Sood who remained present on both these
dates and has signed the proceedings without any protest. Otherwise also, as per own
testimony of the defendant, his son Akash Sood was assisting him during the course of the
proceedings in the suit. It has also come in evidence that the defendant is a disabled man.

29. Above all, the Local Commissioner was appointed with the consent of the
parties on both sides. The fee was also paid to him by the parties on both sides as directed
by this Court. Not only this, but the defendant-objector never objected to the proceedings
conducted by the Local Commissioner on the spot, as no evidence to this effect has been
brought on record. He has raised objections that the measurement carried out on the spot is
wrong, however, how it is wrong, he has failed to produce any evidence. Since the plaintiffs
are entitled to the extent of their shares in the suit property including the disputed shop and
as the defendant on partition will get share in the shop in question to the extent of his
ownership and as he is running business in the shop in question, therefore, with a view to
grab the shop he has raised frivolous objections to the report of the Local Commissioner.
The Local Commissioner, a technical expert has conducted the inspection of the spot and
carried out the measurement and thereafter he has suggested the mode of partition of the
commercial and non-commercial portions of the suit property in accordance with respective
shares of the parties to the suit. I accept the report of the Local Commissioner and reject the
objections thereto raised by the defendant. This issue, therefore, is also answered against
the defendant.

RELIEF.

30. In view of my findings on both issues hereinabove, the final decree is passed
in favour of the plaintiffs and it is ordered that the suit property be partitioned amongst the
plaintiffs and the defendant as per the mode of partition suggested by the Local
Commissioner. The report of the Local Commissioner be made part of the decree. No order
as to costs. Decree sheet be prepared accordingly.
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BEFORE HON’BLE MR. JUSTICE TARLOK SINGH CHAUHAN, J.

Sh. Sukhwinder Singh and another =~ ..... Petitioners.
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Smt. Kusum Sharma ... Respondent.

CMPMO No.401 of 2015.
Judgment reserved on: 15.10.2015.
Date of decision: November 02 , 2015.
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prohibitory injunction- defendants filed an application for rejection of the plaint pleading

that suit was barred by the provisions of Arbitration and Conciliation Act, 1996 as it was

provided in the partnership agreement that in event of any dispute, same shall be referred to

the Arbitrator, whose decision shall be final- plaintiff filed a reply pleading that partnership

deed had been dissolved and it was not permissible to rely upon the arbitration clause- trial

Court held that complicated question of law and fact are involved which could not be

referred to the Arbitrator and Civil Court will have jurisdiction to decide those questions-

held, that arbitration clause will continue to be operative even after the dissolution of the

partnership - suit is for injunction but the claim arises out of the partnership deed -

therefore, matter is required to be referred to the Arbitrator — mere fact that complicated

questions of law and fact are involved is no ground for not referring the dispute to the

Arbitrator- the plaint ordered to be rejected leaving the parties to approach the Arbitrator.
(Para-7 to 25)
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The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge.

This petition under Article 227 of the Constitution of India takes exception to
the order passed by the learned Civil Judge (Junior Division) Nahan, on 14.09.2015 whereby
the application filed by the defendants-petitioners for rejection of the plaint came to be
dismissed.

The facts as are necessary for the adjudication of this petition may be stated
thus.

2. The respondent-plaintiff filed a suit for prohibitory injunction in respect of
the suit property comprised in Khata Khatauni No.78/99 min, Khasra No.277/219/121/2,

measuring 05-00 bigha which was in the shape of a built-up area and also vacant land in
Village Meerpur Gurdwara, Tehsil Nahan, District Sirmaur. It was alleged that after
registration of sale deed No.646/2011 dated 23.11.2011, a partnership firm in the name and
style of M/s Lavender Dairy and Milk Products was constituted which purchased the land
and mutation No.279 dated 02.12.2011 was also attested in favour of the firm. On
30.06.2015, a partnership deed No.122/2015 came to be registered which comprised of the
plaintiff, her husband Shri L.D.Sharma and the petitioners. The shares of the parties were
50% each. It was alleged that the plaintiff-respondent started causing illegal interference
and began creating hindrance in running of the unit and, therefore, taking recourse to
Clause No.5 of the partnership deed, the petitioners took over the firm from the plaintiff-
respondent and were in physical possession and control of the same.

3. The main plea taken in the application for rejection of the plaint was that the
suit was barred by the provisions of Arbitration and Conciliation Act, 1996 (for short
‘Arbitration Act’) in view of Clause-16 contained therein which stipulated that in the event of
any dispute that may arise between the partners, the same shall be referred to the Arbitrator
to be mutually appointed by the parties and whose decision shall be final.

4. The plaintiff-respondent in response to the application filed reply wherein it
was stated that since partnership deed No.122/2015 has already been dissolved vide
dissolution deed No. 150/2015, as per Sections 39, 41 (b) and Section 42 of the Indian
Partnership Act, 1932 (for short Partnership Act’), therefore, in such eventualities, the
petitioners could not fall back on the arbitration clause contained in the deed which was
non-existent.

S. The petitioners-defendants filed rejoinder wherein, for the first time, they
contended that the suit was not maintainable in view of the specific bar contained in Section
69(2) of the Partnership Act.

6. The learned trial Court dismissed the application by concluding that since
complicated questions of law and facts were involved in the case, the same could not be
referred to the Arbitrator as it was the Civil Court alone which could try and adjudicate
such issues. Insofar as the question regarding suit being not maintainable under Section
69(2) of the Partnership Act is concerned, this contention was repelled by concluding that
since the partnership firm had been dissolved and the relief sought was only for
permanent prohibitory injunction, the same has nothing to do and did not arise out of the
rights of the partnership deed and thus the suit was maintainable.

I have heard the learned counsel for the parties and have also gone through
the records of the case.
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7. Clause-16 of the Partnership Deed dated 29t June, 2015 reads as under:-

“That any dispute that may arise amongst the partners shall be referred to
the arbitrator appointed mutually by the partners and his decision shall be
final and binding to both the partners.”

8. It is contended by Shri Ashok K.Tyagi, learned counsel for the petitioners
that even if the partnership deed has been dissolved, the arbitration clause therein would
still remain alive and operative and in support of his submission, he has relied upon the
judgment of the Hon’ble Supreme Court in Ravi Prakash Goel versus Chandra Prakash
Goel & Anr. AIR 2007 SC 1517, Branch Manager, M/s Magma Leasing & Finance Ltd.,
& Anr. versus Potluri Madhavilata & Anr. AIR 2010 SC 488, M/s Reva Electric Car Co.
P. Ltd. versus M/s Green Mobil AIR 2012 SC 739, a judgment of the learned Single Judge
of the Delhi High Court in Himalya International Ltd. versus Simplot India Foods Puvt.
Ltd., and another, Civil Suit (OS) No.1231/2013, decided on 17.01.2014 and a recent
judgment of the Hon’ble Supreme Court in M/s Sundaram Finance Limited and another
versus T.Thankam AIR 2015 SC 1303.

9. In Ravi Prakash Goel versus Chandra Prakash Goel & Anr. AIR 2007
SC 1517, the Hon’ble Supreme Court held that on dissolution of the firm, the arbitration
clause does not come to an end and so if a dispute is arisen during the lifetime of deceased-
partner, his legal representatives would be entitled to take proceedings under Section 20 of
the Arbitration Act, 1940. It is apt to reproduce paras 23 and 24 of the judgment which
reads thus:-

“23. On the dissolution of the firm, the arbitration clause does not come to
an end and so if a dispute had arisen during the lifetime of the deceased
partner, his legal representatives would be entitled to take proceedings under
Section 20 of the Arbitration Act, 1940.

24. When a partner dies and the partnership comes to an end it is not only
right but also the duty of the surviving partner to realize the assets for the
purpose of winding up of the partnership affairs including the payment of
the partnership debts. However, it is true that in a general sense the
executors or administrators of the deceased partner may be said to have a
lien upon the partnership assets in respect of his interest in the partnership
and taking the partnership account.”

10. In Branch Manager, M/s Magma Leasing & Finance Ltd., & Anr. versus
Potluri Madhavilata & Anr. AIR 2010 SC 488, it was held by the Hon’ble Supreme Court
that arbitration clause is a collateral term in the contract which relates to resolution of
disputes, and not performance. Therefore, even if the performance of the contract comes to
an end on account of repudiation, frustration or breach of contract, the arbitration
agreement would survive for the purpose of resolution of disputes arising under or in
connection with the contract. It was held:-

“16. In the case of National Agricultural Co-op. Marketing Federation India
Ltd. v. Gains Trading Ltd. (2007) 5 SCC 692, this Court held thus:

"6. The respondent contends that the contract was abrogated by
mutual agreement; and when the contract came to an end, the
arbitration agreement which forms part of the contract, also came to
an end. Such a contention has never been accepted in law. An
arbitration clause is a collateral term in the contract, which relates to
resolution disputes, and not performance. Even if the performance of
the contract comes to an end on account of repudiation, frustration
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or breach of contract, the arbitration agreement would survive for the
purpose of resolution of disputes arising under or in connection with
the contract. (Vide Heyman v. Darwins Ltd.[(1942)AC356], Union of
India v. Kishorilal Gupta & Bros (AIR 1959 SC 1362) and Naihati
Jute Mills Ltd. v. Khyaliram Jagannath (AIR 1968 SC 522). This
position is now statutorily recognised. Sub-section (1) of Section 16
of the Act makes it clear that while considering any objection with
respect to the existence or validity of the arbitration agreement, an
arbitration clause which forms part of the contract, has to be treated
as an agreement independent of the other terms of the contract; and
a decision that the contract is null and void shall not entail ipso jure
the invalidity of the arbitration clause."

17. Recently, in the case of P.Manohar Reddy & Bros. vs. Maharashtra
Krishna Valley Development Corporation And Ors (2009 AIR SCW 1356),
while dealing with the argument of the respondent therein that in terms of
the contract the claim for extra work or additional work should have been
raised during the pendency of the contract itself and not after it came to an
end, this Court considered the concept of separability of the arbitration
clause from the contract and made the following observations :

"27. An arbitration clause, as is well known, is a part of the contract.
It being a collateral term need not, in all situations, perish with
coming to an end of the contract. It may survive. This concept of
separability of the arbitration clause is now widely accepted. In line
with this thinking, the UNCITRAL Model Law on International
Commercial Arbitration incorporates the doctrine of separability in
Article 16(1). The Indian law -- the Arbitration and Conciliation Act,
1996, which is based on the UNCITRAL Model Law, also explicitly
adopts this approach in Section 16(1)(b), which reads as under:

"16. Competence of Arbitral Tribunal to rule on its
jurisdiction.--(1) The Arbitral Tribunal may rule on its own
jurisdiction, including ruling on any objections with respect
to the existence or validity of the arbitration agreement, and
for that purpose,--

(a) an arbitration clause which forms part of a contract shall
be treated as an agreement independent of the other terms of
the contract; and

(b) a decision by the Arbitral Tribunal that the contract is
null and void shall not entail ipso jure the invalidity of the
arbitration clause."

(emphasis supplied)
Modern laws on arbitration confirm the concept.

28. The United States Supreme Court in a recent judgment in
Buckeye Check Cashing Inc. v. Cardegna [546 US 460 (2005)]
acknowledged that the separability rule permits a court "to enforce
an arbitration agreement in a contract that the arbitrator later finds
to be void". The Court, referring to its earlier judgments in Prima
Paint Corpn. v. Flood & Conklin Mfg. Co.[18 L.Ed. 2d 1270] and
Southland Corpn. v. Keating [465 US 1 (1984)], inter alia, held:
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"Prima Paint and Southland answer the propositions. First,
as a matter of substantive federal arbitration law, an
arbitration provision is severable from the remainder of the
contract."

But this must be distinguished from the situation where the claim
itself was to be raised during the subsistence of a contract so as to
invoke the arbitration agreement would not apply."

18. The statement of law expounded by Viscount Simon, L.C. in the case of
Heyman as noticed above, in our view, equally applies to situation where the
contract is terminated by one party on account of the breach committed by
the other particularly in a case where the clause is framed in wide and
general terms. Merely because the contract has come to an end by its
termination due to breach, the arbitration clause does not get perished nor
rendered inoperative; rather it survives for resolution of disputes arising "in
respect of' or "with regard to" or "under" the contract. This is in line with the
earlier decisions of this Court, particularly as laid down in Kishori Lal Gupta
& Bros. (AIR 1959 SC 1362).

19. In the instant case, clause 22 of the hire purchase agreement that
provides for arbitration has been couched in widest possible terms as can
well be imagined. It embraces all disputes, differences, claims and questions
between the parties arising out of the said agreement or in any way relating
thereto. The hire purchase agreement having been admittedly entered into
between the parties and the disputes and differences have since arisen
between them, we hold, as it must be, that the arbitration clause 22 survives
for the purpose of their resolution although the contract has come to an end
on account of its termination.”

In M/s Reva Electric Car Co. P. Ltd. versus M/s Green Mobil AIR 2012 SC

739, it was held by the Hon’ble Supreme Court that even after the termination of the
Memorandum of Understanding (MOU) arbitration agreement contained therein would
continue and the dispute between the parties relating to the subject matter of relationship
between the parties which came into existence through the MOU’ will have to be referred
to the Arbitrator. It is apt to reproduce para 34 of the judgment which reads thus:-

“34. The aforesaid provision has been enacted by the legislature keeping in
mind the provisions contained in Article 16 of the UNCITRAL Model Law. The
aforesaid Article reads as under :-

"Article 16 - Competence of arbitral tribunal to rule on its jurisdiction

(1) The arbitral tribunal may rule on its own jurisdiction, including
any objections with respect to the existence or validity of the
arbitration agreement. For that purpose, an arbitration clause which
forms part of a contract shall be treated as an agreement
independent of the other terms of the contract. A decision by the
arbitral tribunal that the contract is null and void shall not entail
ipso jure the invalidity of the arbitration clause.

Under Section 16(1), the legislature makes it clear that while
considering any objection with respect to the existence or validity of
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the arbitration agreement, the arbitration clause which formed part
of the contract, has to be treated as an agreement independent of the
other terms of the contract. To ensure that there is no
misunderstanding, Section 16(1)(b) further provides that even if the
arbitral tribunal concludes that the contract is null and void, it
should not result, as a matter of law, in an automatic invalidation of
the arbitration clause. Section 16(1)(a) presumes the existence of a
valid arbitration clause and mandates the same to be treated as an
agreement independent of the other terms of the contract. By virtue
of Section 16(1)(b), it continues to be enforceable notwithstanding a
declaration of the contract being null and void. In view of the
provisions contained in Section 16(1) of the Arbitration and
Conciliation Act, 1996, it would not be possible to accept the
submission of Ms.Ahmadi that with the termination of the MOU on
31st December, 2007, the arbitration clause would also cease to
exist. As noticed earlier, the disputes that have arisen between the
parties clearly relate to the subject matter of the relationship between
the parties which came into existence through the MOU. Clearly,
therefore, the disputes raised by the petitioner needs to be referred to
arbitration. Under the arbitration clause, a reference was to be made
that the disputes were to be referred to a single arbitrator. Since the
parties have failed to appoint an arbitrator under the agreed
procedure, it is necessary for this Court to appoint the Arbitrator.”

12. In Himalya International Ltd. versus Simplot India Foods Pvt. Ltd., and
another, Civil Suit (OS) No.1231/2013, decided on 17.01.2014, it was held by the Delhi
High Court that no suit covered under the arbitration clause would be maintainable as the
same would be barred under Section 5 of the Arbitration Act. It is apt to reproduce paras 8
to 14 of the judgment which reads as under:-

“8. Section 5 of the Arbitration & Conciliation Act reads as under:

"5. Extent of judicial intervention. Notwithstanding anything
contained in any other law for the time being in force, in matters
governed by this Part, no judicial authority shall intervene except
where so provided in this Part."

9. This Court in the case of Shri Roshan Lal Gupta vs. Shri Parasram
Holdings Pvt. Ltd., 157(2009) DLT 712 in paras 21 and 23 held as follows:-

"21. There is yet another reason for me to hold so and it is reflected
in the substantial questions of law framed on 29th January, 2009.
The relief of declaration is guided by Section 34 and the relief of
permanent injunction by Section 41 of the Specific Relief Act. Grant
or non-grant of declaration is in the discretion of the court. A
permanent injunction cannot be granted under clause (h) of Section
41 when equally efficacious relief can be obtained by any other usual
mode of proceeding except in case of breach of trust. The discretion
of the court ought not to be exercised in a manner so as to adversely
affect the arbitral proceedings or to negate the purport of the 1996
Act. Similarly, it is not as if, if injunction restraining the arbitration
is not given, the party challenging the validity of the arbitration
agreement would be rendered remediless. The said party has the
equally efficacious remedy of Sections 16 and 34 of the Arbitration
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Act. The suit for declaration and permanent injunction is found to be
barred by provisions of Specific Relief Act also.

23. In my view, the law with respect to the adjudication by the courts
while dealing with an application under Section 8 or Section 11 of
the Act would not apply to the suit. Firstly, the proceedings under
Sections 8 and 11 are provided for by the Act itself while the suit
challenging the validity of the arbitration agreement has not been
provided for in the Act and is barred under Section S of the Act. Thus
merely because while interpreting Section 8 and Section 11 it has
been held that the court before referring the parties to arbitration
should satisfy itself of the existence of the arbitration agreement
would not justify the institution of a suit for the same relief. Section
8 application is filed when a substantive suit is already before court
and the question to be determined is whether that suit is to proceed
or the parties are to be referred to arbitration. Similarly, Section 11 is
an application for appointment of the arbitrator. Merely, because the
court when faced with such provisions as provided for under the Act
is to satisfy itself of the existence of the agreement cannot be
understood to lay down that it is open to a party to even where no
suit for substantial relief and application under Section 11 has been
filed, an independent suit only for the relief of challenging the validity
of the arbitration agreement can be instituted. I, therefore, do not feel
the need to refer to the judgments filed by the counsel for the
petitioner/appellant alongwith the synopsis on Section 8 and Section
11 of the Act."

10. In those facts, the Court held that a suit for declaration that an
agreement containing an Arbitration Clause is forged, fabricated,
unenforceable and null and void and for injunction restraining the
arbitration does not lie and is barred under Section 5 of the Arbitration and
Conciliation Act and under Sections 34 and 41 (h) of the Specific Relief Act
read with Section 16 of the Arbitration Act. The above judgment was again
reiterated by the said Court in the case of Shree Krishna Vanaspati
Industries (P) Ltd. vs. Virgoz OQils and Fats Pte Ltd. and Anr.,
MANU/DE/1681/2009.

11. Similarly, the Hon'ble Supreme Court in the case of Aurohills Globe
Commodities Ltd. vs. Maharashtra STC Ltd., (2007) 7 SCC 120 in para 13
held as follows:-

"13. In the present case, M/s Aurohill Global Commodities Ltd. has
filed this petition under Section 11(9) read with Section 11(5) of the
said Act. Section 11 falls in Part I. The alleged contract is an
international transaction, therefore, this Court has the power to
appoint an arbitrator in accordance with the terms of the contract.
Under the said Act, the Arbitral Tribunal has very wide powers. The
powers of the courts have been curtailed. The Arbitral Tribunal's
authority under Section 16 of the said Act is not confined to the
width of its jurisdiction but goes to the very root of its jurisdiction
(see Secur Industries Ltd. vs. Godrej & Boyce Mfg. Co. Ltd.). In the
present case, therefore, the question as to whether the draft
purchase order acquired the character of a concluded contract or not
and the question as to whether the contract was non est can only be



http://indiankanoon.org/doc/1671917/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/1091250/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/1232861/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/1091250/
http://indiankanoon.org/doc/1306164/
http://indiankanoon.org/doc/1722761/
http://indiankanoon.org/doc/28932/
http://indiankanoon.org/doc/1671917/
http://indiankanoon.org/doc/109140/
http://indiankanoon.org/doc/61084278/
http://indiankanoon.org/doc/61084278/
http://indiankanoon.org/doc/61084278/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/596725/
http://indiankanoon.org/doc/109140/
http://indiankanoon.org/doc/1107914/

13.

89

decided by the arbitrator. Therefore, the aforestated question have
got to be decided by arbitration proceedings. ........ !

12. The case of Clearwater Capital Partners (Cyprus) Ltd., Vs. Gurmeher
Singh Majithia (Supra) also related to a case where the suit was filed seeking
the relief of declaration that the Shareholder Subscription Agreement and
Shareholder Agreement are illegal and therefore void ab intio and for an
injunction restraining defendant No. 1 from initiating any legal action for
enforcement of any terms of the said two Agreements including but not
limited to invocation of the arbitration clause. This Court held as under:

"Under Section 33 of the 1940 Act, the Arbitrator could examine the
question of the existence or validity of the arbitration agreement.
Section 16 of the Act not only preserves this power of the arbitrator
but in fact expands it. The wording of Section 16(1) indicates that the
arbitrator could rule on his own jurisdiction "including ruling on any
objections with respect to the existence or validity of the arbitration
agreement”. The word "including" shows that the scope of the
examination of the questions concerning the jurisdiction of the
arbitral tribunal is not limited to the existence of the arbitration
agreement itself. Therefore, it is inconceivable that where there is a
violation of mandatory requirement like Section 21 of the Act, the
arbitrator cannot examine that question as well. If the existence of
the arbitration agreement is a sine qua non for commencement of
arbitration proceedings and if such a question is to be examined only
by the arbitrator, it is difficult to accept the proposition that the
question whether a valid notice under Section 21 has been received
by the respondent in a claim petition, cannot be gone into by the
arbitrator.”

13. Based on the above legal position this Court held that no suit for such a
relief can be entertained by the court when defendant No. 1 had prior thereto
elected to refer the disputes for arbitration in the manner envisaged in the
Shareholder Agreement.

14. The legal position that follows aforesaid is that the issues that are raised
by the plaintiff, namely, non -compliance of Clause 12.3(a) and Clause
12.3(b) are issues which have to be gone into by the Arbitral Tribunal.
Section 5 of the said Act takes away the jurisdiction of the civil court. The
said statutory provision has to be given effect to.”

In M/s Sundaram Finance Limited and another versus T.Thankam AIR

2015 SC 1303, it was held by the Hon’ble Supreme Court that once an application in due
compliance of Section 8 of the Arbitration Act is filed, the approach of the Civil Court
should be not to see whether the Court has jurisdiction, it has to see whether its jurisdiction
has been ousted. It is apt to reproduce para 15 of the judgment which reads thus:-

“15. Once an application in due compliance of Section 8 of the Arbitration
Act is filed, the approach of the civil court should be not to see whether the
court has jurisdiction. It should be to see whether its jurisdiction has been
ousted. There is a lot of difference between the two approaches. Once it is
brought to the notice of the court that its jurisdiction has been taken away in
terms of the procedure prescribed under a special statue, the civil court
should first see whether there is ouster of jurisdiction in terms or compliance
of the procedure under the special statute. The general law should yield to
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the special law —generalia specialibus non derogant. In such a situation, the
approach shall not be to see whether there is still jurisdiction in the civil
court under the general law. Such approaches would only delay the
resolution of disputes and complicate the redressal of grievance and of
course unnecessarily increase the pendency in the court.”

14. Shri Ashok K.Tyagi, learned counsel for the petitioners, would further argue
that in view of the specific bar imposed by sub-section (2) of Section 69 of the Partnership
Act, the suit is not maintainable. He in support of his submission has relied upon Jagdish
Chandra Gupta versus Kajaria Traders (India) Ltd. AIR 1964 SC 1882, Loonkaran
Sethia etc. versus Mr.Ivan E.John and others etc. AIR 1977 SC 336, M/s Shreeram
Finance Corporation versus Yasin Khan and others AIR 1989 SC 1769, Krishna Motor
Service by its partners versus H.B. Vittala Kamath (1996) 10 SCC 88, M/s Raptakos
Brett & Co. Ltd versus Ganesh Proeprty AIR 1998 SC 3085. The ratio in all the
aforesaid judgments is that sub-section (2) of Section 69 of the Partnership Act is a penal
provision which deprives the plaintiff of his rights to get the case examined on merits by
the Court and simultaneously deprives the Court of its jurisdiction to adjudicate on the
merits of the controversy between the parties until or unless the plaintiff is a registered
partnership firm and since the provision is mandatory in nature, the same would make the
suit incompetent on the very threshold.

15. On the other hand, Shri Ajay Sharma, learned counsel for the respondent,
has made three-fold submissions. His first contention is that the provisions of the
Arbitration Act are not at all attracted to the instant case for the simple reason that the suit
does not arise out of or does not even touch the agreement where the arbitration clause is
contained, rather the same is independent of it. His second submission is that nowhere in
the application had the petitioners invoked the provisions of Section 69(2) of the Partnership
Act and it is only in the rejoinder that this plea, for the first time, has been raised. That
being so, the plea of non compliance of Section 69(2) of the Partnership Act cannot be even
looked at as it is settled law that the pleadings only comprise of the plaint and the written
statement. His third submission is that the suit is not based on the breach of any covenant
of the agreement, rather the relief claimed in the suit is independent of the partnership
deed which otherwise stands dissolved.

16. In support of his submissions, learned counsel for the respondent has relied
upon the judgments of the Madras High Court in The Employees in the Caltex (India) Ltd.
Madras and another versus The Commissioner of Labour and Conciliation Officer,
Government of Madras and another AIR 1959 Madras 441, D.C.Upreti versus B.D.
Karnatak AIR 1986 Allahabad 32 and Chamunda Spun Pipe Industry versus Ishwar
Dass and others (1996) II ACC 261 (DB). The ratio which can be deduced from a reading of
the aforesaid judgments is that any suit which does not arise out of a contract between the
parties would not attract the penal provisions of sub-section (2) of Section 69 of the
Partnership Act.

17. In order to appreciate the rival contentions of the parties, it is necessary to
peruse the plaint and it would be evident from a perusal thereof that though the suit is one
for permanent injunction, but the claim essentially arises out of the covenant as contained
in the partnership deed dated 29.06.2015 as is evident from the averments contained in
paragraphs 5 to 8 of the plaint which read thus:-

“5. That the defendants contacted the plaintiff and her husband at their
residence and also interested to see the said firm of the plaintiff and in this
connection, they used to visit in the firm of the plaintiff and also properly
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saw the function of the firm and ultimately in the month of June, 2015 the
defendants requested the plaintiff and her husband to do the business in the
firm with them and in this connection the defendants promised to become
the partners in the said firm and also ready to invest the amount for future
loss and profits in the production of the said firm and for this purpose also
the partnership deed dated 3.6.2015 was mutually prepared by them and in
which the share of the parties i.e. plaintiff and her husband of 50% and the
defendants also 50% share for future loss and profit in the said firm and it
was also mutually agreed that the defendant will invest Rs.50,00,000/- as
fresh Capital within the period of 10 days for the smooth running of the
business. This deed was also got notorised by the parties but the defendants
before investment of the above amount stated that this deed should have
been got attested and registered with the Sub Registrar, Nahan and
thereafter they will invest the amount for future loss and profit in the firm
and also mutually agreed that a fresh bank account of the firm will be
opened in any scheduled Nationalised bank and the entire investment will
be made through the fresh bank account of the firm. The defendants
theirselves and through their skilled persons enquired the matter of the
land as well as property and the loan of the firm.

6. That the defendants took the deed which was prepared on 3.6.2015 (3rd
June, 2015) from the plaintiff by stating that they will prepare the deed on
the same terms and conditions of the deed dated 3.6.2015 for registration
the same with the Sub Registrar, Nahan and on 29.6.2015 the defendants
prepared the fresh deed of partnership in the absence of the plaintiff and her
husband and they called the plaintiff and her husband on 30.6.2015 at
about 4.00 P.M. for obtaining the signature and when the plaintiff and her
husband requested them to readover and explain the same to them, but the
defendants stated that the same are based on the terms and conditions of
the partnership deed dated 3.6.2015 and further stated that they have not
made any change, alteration and addition in the fresh deed to the deed of
3.6.2015. In this way the defendants as have already gained the faith of the
plaintiff and her husband obtained the signature on the fresh deed
prepared on 29.6.2015 in the absence of plaintiff and her husband, without
going through the plaintiff and her husband of the contents of the same as
well as without readover and explain by themselves and also scriber and
identifier and also presented to the Sub Registrar, Nahan Distt. Sirmaur,
where the Sub Registrar, Nahan did also not ask about the same from the
plaintiff and her husband as the things had already been manipulated by
the defendants witnesses and scriber including the identifier, and where the
signature were also obtained in good faith, which were also put by the
plaintiff and her husband at the instance of the defendants in good faith.

7. That when the plaintiff visited to the office of the Tehsildar, Nahan and
met with the dealing hand for obtaining the registered deed No.122/2015
and gone through the contents of the same of the copy of the same, then he
came to know that the deed No.122/15 had been taken by the defendants
and the plaintiff and her husband found major alteration and additions in
the deed No.122 in respect of the cash payment of Thirty lacs as well as
takeover the firm when no such type of line/words were in the deed No. 3
June, 2015 and contacted the defendants as to why these words and lines
were added by them when no such type of payment has ever been made by
them to the plaintiff and her husband, in cash, then they promised that
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reads thus:-
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they will rectify their mistake and get the deed No.122 be cancelled by them
but till 13.7.2015 , the defendants did not turn up and rectify their
mistake, the plaintiff and her husband issued the notice on 13.7.2015 to the
defendants which was sent to the defendants through postal receipt on
14.7.2015 by giving the time of 7 days to get the deed No.122 be cancelled
within 7 days and after receipt of this notice, they did not turn up and the
deed No.122 was got dissolved as per the provisions of the Partnership Act,
1932 vide deed No.150/2015 by the plaintiff and her husband. The both the
deeds are enclosed herewith.

8. That since the property as well as the firm is in existence and also in
the owner in possession of the plaintiff and her husband on the spot and
the defendants are creating nuisance in the said firm by creating
interference in the same without any right, title and interest and on
3.8.2015 they broken the lock of main gate of the firm and the report to this
effect was lodged with the Police. The plaintiff/her husband put the fresh
lock on the main gate and when the Police called the defendants for
investigation then they threatened that they will use the Trademark and
name of the firm M/s Lavender Dairy and Milk Products for defaming the
firm in the Market by any means and for this purpose, they are also trying to
create the evidence, thus the plaintiff and her husband has also reasonable
apprehension that the name and Trade Mark of the firm of the plaintiff may
not be misused and also defamed in the market by the defendants. The
plaintiff and her husband have also come to know that the same can be
misused by them to harm the plaintiff’s reputation in the market alongwith
the said firm.”

Here, it shall also be apt to reproduce the relief as claimed in the suit which

“It is, therefore humbly prayed that a decree of permanent injunction qua
the suit property comprised in Khata/Khatauni No.78/99 min Khasra
No.277/219/121/1/2 measuring 5.0 bigha situated at Mauza and Village
Meerpur Gurudwara Tehsil Nahan Distt. Sirmaur H.P. may kindly be passed
in favour of the plaintiff and against the defendants by way of restraining the
defendants causing any sort of interference in any manner whatsoever and
also restraining them from using the name and Trade mark of the firm M/s
Lavender dairy and Milk products in the market and also restraining them
from defaming the firm of the plaintiff in the market in any manner
whatsoever and causing any damage to the suit property in future, either
themselves through their agents, servants and assigns. And or any other
relief to which the plaintiff may be found entitled may also be passed in
favour of the plaintiff and against the defendants with costs of the suit.”

Once, it is held that the suit infact arises out of breach of covenant of the

partnership deed which as on date stands dissolved, then as per the ratio of the judgments
laid down by the Hon’ble Supreme Court in Ravi Prakash Goel, M/s Magma Leasing and
Finance, M/s Reva Electric Car and M/s Sundaram Finance Limited (supra), the suit is
not maintainable and is required to be referred to the Arbitrator.

20.

Apart from the aforesaid, it needs be observed that even the trial Court had

no doubt in its mind regarding the applicability of provisions of the Arbitration Act, but
rejected the contention of the petitioners on the ground that no application under Section 8
of the Arbitration Act had been preferred and moreover since there were allegations of fraud
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and misrepresentation etc., which essentially were complicated questions of law and facts,
therefore, it would be Civil Court alone which could adjudicate upon the dispute.

21. Insofar as non filing of the application under Section 8 of the Act is
concerned, suffice it to say, that mere mentioning of a wrong provision of law or non
mentioning of a provision of law is of no avail as it is the substance and prayer contained in
the application which is primarily required to be seen, rather than the provisions of law
under which it is alleged to be filed.

22. Now coming to the question of suit being triable only by the Civil Court on
account of there being complicated questions of law and facts, it may be noticed that to
reach such a conclusion, the trial Court had relied upon the judgment of the Hon’ble
Supreme Court in N.Radhakrishnan versus Maestro Engineers and others (2010) 1 SCC
72. But, then the judgment in N.Radhakrishnan’s case (supra) has been subsequently
considered by the Hon’ble Supreme Court in case of Swiss Timing Limited versus
Commonwealth Games 2010 Organising Committee (2014) 6 SCC 677 and held to be
not laying down the correct law and was declared to be “per incuriam”. The relevant
observation of the Hon’ble Supreme Court in this regard reads as under:-

“20. This judgment in P. Anand Gajapathi Raju v. P.V.G. Raju (2000) 4
SCC 539 was not even brought to the notice of the Court in
N.Radhakrishnan v. Maestro Engineers (2010) 1 SCC 72. In my opinion,
the judgment in N.Radhakrishnan is per incuriam on two grounds:
firstly, the judgment in Hindustan Petroleum Corpn. Ltd. v. Pinkcity
Midway Petroleums (2003) 6 SCC 503 though referred to has not been
distinguished but at the same time is not followed also. The judgment in
P. Anand Guajarati Raju® was not even brought to the notice of this
Court. Therefore, the same has neither been followed nor considered.
Secondly, the provisions contained in Section 16 of the Arbitration Act,
1996 were also not brought to the notice by this Court. Therefore, in my
opinion, the judgment in N.Radhakrishnan? does not lay down the
correct law and cannot be relied upon.”

23. Not only this, the Hon’ble Supreme Court in the case of Swiss Timing
Limited (supra) held that the Court can decline to refer disputes to arbitration only when
the Court reaches the conclusion that the contract is void on a meaningful reading of
contract document itself without requirement of any further proof.

24. In view of the aforesaid discussion, the other question regarding the
applicability /non-applicability of the provisions of Section 69 of the Partnership Act, in such
circumstances, is only rendered academic.

25. Consequently, this petition is allowed and the suit filed by the plaintiff-
respondent is held to be not maintainable in view of Clause-16 contained in the partnership
deed dated 29.06.2015. The plaint is ordered to be rejected leaving the parties to approach
the Arbitrator to be mutually appointed by the parties in terms of Clause-16. Pending
application, if any, also stands disposed of.
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BEFORE HON’BLE MR. JUSTICE SANJAY KAROL, J.

Shiv Chand ... Appellant/defendant
Versus
Parwati Devi ... Respondent/plaintiff.

RSA No. 144 of 2012-D
Judgment Reserved on : 27.8.2015
Date of Decision : November 3 , 2015

Indian Succession Act, 1925- Section 63- Plaintiff filed a civil suit claiming herself to be
legally wedded wife of the deceased and owner in possession of the suit land - Will stated to
have been executed by the deceased was pleaded to be an act of fraud, misrepresentation,
deception etc.- defendant pleaded that a valid Will was executed in his favour by the
deceased after being satisfied about the services being rendered by him - Will was executed
18 days prior to the death- no satisfactory evidence was led to prove that defendant had
served or stayed with the deceased- scribe of the Will stated that Will was witnessed by two
witnesses, whereas, one person had signed the will as an identifier and not as a witness-
held, that in these circumstances Will was not proved. (Para-12 to 20)

Cases referred:

Durga Das vs. Collector & others, (1996) 5 SCC 618

Suman Verma vs. Union of India & others, (2004) 12 SCC 58

Balwant Singh & another vs. Daulat Singh (Dead) by LRs & others, (1997) 7 SCC 137
Mahila Bajrangi (dead) through LRs & others vs. Badribai w/o Jagannath & another, (2003)
2 SCC 464

H. Lakshmaiah Reddy & ors. vs. L. Venkatesh Reddy, JT 2015 (4) SC 284

S.R. Srinivasa and others vs. S. Padmavathamma, (2010) 5 SCC 274

Lalitaben Jayantilal Popat vs. Pragnaben Jamnadas Kataria, (2008) 15 SCC 365

Mathew Oommen vs. Suseela Mathew, (2006) 1 SCC 519

Pentakota Satyanarayana and others vs. Pentakota Seetharatnam and others, (2005) 8 SCC
67

N. Kamalam (Dead) & another vs. Ayyasamy & another, (2001) 7 SCC 503

M.L. Abdul Jabbar Sahib vs. M.V. Venkata Sastri & Sons and others, (1969) 1 SCC 573
Durgi Devi & others vs. Krishan Chand & another, Latest HLJ 2014 (HP) 1338

For the appellant :  Mr. Bimal Gupta, Sr. Advocate with Mr. Satish Sharma, Advocate, for
the appellant.
For the respondent : Mr. G. R. Palsra, Advocate, for the respondent.

The following judgment of the Court was delivered:

Sanjay Karol, J.

This is the defendant’s Regular Second Appeal filed under Section 100 of the
Code of Civil Procedure.

2. Jogu Ram owned land comprising of khewat No. 45/44, khatauni No. 73,
khasra Nos. 207, 210, 211, 213, 215, 208, 209, 212 and 214, kita — 9, measuring 22-10-5
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bighas situated in village/Muhal Shilh/511, Sub Tehsil Aut, District Mandi, H.P. with other
co-sharers to the extent of 1380 shares out of 18010 shares. On 9.7.2007, Parwati (plaintiff
— respondent herein) filed a suit claiming to be owner in possession of the same (suit land)
as legally wedded wife of Sh. Jogu Ram who expired on 8.2.2007. Challenge was laid to an
unregistered Will dated 21.1.2007 propounded by Shiv Chand (defendant — appellant
herein), who also got entries of mutation recorded in his name. Plaintiff pleaded the Will to
be an act of fraud, misrepresentation, deception etc.

3. In defence, defendant who is the real nephew of Jogu Ram pleaded valid
execution of the Will in lieu of the services rendered by him. Jogu Ram was issueless and
since there was none to look after him, defendant took care of him.

4. Based on the respective pleadings of the parties, trial Court framed the
following issues:
1. Whether the plaintiff is owner in possession of the suit land? OPP
2. Whether the plaintiff being legally wedded wife of Jogu Ram is
entitled to inherit the property of Jogu Ram, as alleged? OPP
3. Whether the Will dated 21.1.2007 of Jogu Ram in favour of the
defendant is forged fictitious document and is the result of fraud and mis-
representation, as alleged? If so, its effect? OPP
4. Whether the mutation No. 957, dated 25.4.2007 is wrong and illegal,
as alleged? OPP
S. Whether the plaintiff is entitled for permanent prohibitory injunction,
as prayed? OPP
0. Whether the suit is not maintainable in the present form? OPD
7. Whether the plaintiff has no cause of action to file the present suit?
OPD
8. Whether the plaintiff has no locus standi to file the present suit?OPD
9. Whether the suit of the plaintiff is not properly valued for the
purpose of court fee and jurisdiction, as alleged? OPD
10. Whether Jogu Ram has executed legal and valid Will in favour of the
defendant dated 21.1.2007, as alleged? If so, its effect? OPD
11. Relief.”
S. Finding the Will to have been validly executed in favour of the defendant,

trial Court in terms of judgment and decree dated 30.4.2011, passed in Civil Suit No. 56 of
2007, titled as Smt. Parwati vs. Sh. Shiv Chand, dismissed the suit.

6. In the plaintiff’s appeal, the lower appellate Court in terms of judgment and
decree dated 20.1.2012, passed in Civil Appeal No. 25 of 2011, titled as Smt. Parwati Devi
vs. Shiv Chand, while reversing the findings of fact, decreed the suit, holding the plaintiff to
be the sole legal heir of deceased Jogu Ram and the Will propounded by the defendant to be
not only shrouded by suspicious circumstances but also not proved in accordance with law.
Consequently entries of mutation effected in favour of the defendant, based on the Will in
question, were also held to be null and void and plaintiff being the owner, defendant was
restrained from interfering with her ownership and possession of the suit land.

7. Hence the present appeal admitted on the following substantial questions of
law:-
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“1. Whether the learned first appellate Court below was right in making
out a new case for the plaintiff, which was neither pleaded nor otherwise
proved on record?

2. Whether the learned first appellate Court below while passing the
impugned judgment and decree has rightly not considered the plea of fraud
and misrepresentation for execution of Will Ext. DW-1/A in the absence of
particulars of such fraud and mis-representation?

3. Whether the learned first appellate Court below has misread,
misinterpreted the statement of DW-4 Shri Bhag Chand and has rightly held
DW-4 Shri Bhag Chand not as an attesting witness but as an identifier in an
unregistered Will?

4. Whether the learned Court below has rightly set aside the Will Ext.
DW-1/A, when it has come on record that at the time of attestation of
mutation in favour of appellant on the basis of Ext. DW-1/A, plaintiff was
present and plaintiff at no point of time assailed the said mutation in the
hierarchy of revenue Courts and failed to give explanation for assailing the
mutation Ext. DW-1/F when stepped into witness box.”

8. Having heard learned counsel for the parties as also perused the record, I am
of the considered view that no ground for interference is made out in the present appeal.

9. It is a settled position of law that entries of mutation in the revenue record
do not confer any title to the property. It is only an entry for collection of land revenue from
the person in possession. The title to the property has to be on the basis of the title with
regard to the acquisition of land and not by mutation entries. Unless contrary is established,
entries of mutation are taken to be correct. [See: Durga Das vs. Collector & others, (1996) 5
SCC 618 {relied upon in Suman Verma vs. Union of India & others, (2004) 12 SCC 58};
Balwant Singh & another vs. Daulat Singh (Dead) by LRs & others, (1997) 7 SCC 137; Mahila
Bagjrangi (dead) through LRs & others vs. Badribai w/o Jagannath & another, (2003) 2 SCC
464; and H. Lakshmaiah Reddy & ors. vs. L. Venkatesh Reddy, JT 2015 (4) SC 284.]

10. On the strength of Will (Ext. DW-1/A), entry of mutation No. 957 dated
25.4.2007 was effected in favour of the defendant. Record reveals that on 9.7.2007 itself,
plaintiff laid challenge to the same. Hence there is no question of acquiescence on the part of
the plaintiff. It also cannot be argued that the plaintiff accepted the Will. The suit was very
much maintainable as only a Civil Court could have gone into the validity of the Will and
title of the land in question. Effective remedy only lied with the Civil Court.

11. It is argued that the plaintiff accepted and acted upon the Will inasmuch as,
in terms thereof, she withdrew the amount lying in the bank account of late Sh. Jogu Ram.
The testator, as per the Will, had desired that she be given the money lying in the account.
Significantly there is nothing on record to establish the exact amount which the plaintiff
received from the bank. Also there is nothing on record to establish that such withdrawal
was by way of acceptance of the Will. Record of the bank from where the amount was
withdrawn is neither produced nor proved by the defendant.

12. Perusal of the written statement as also findings returned by the trial Court,
which remain unassailed, establish that there is not much challenge to the fact that plaintiff
was the only legally wedded wife of Jogu Ram. In any event, such fact stands proved
through the testimony of the plaintiff, as also Bhan Singh (PW-2) and Shaila Devi (PW-3)
who have proved the pariwar register (Ext.PW-1/E).
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13. It is not the case of the parties that relation between Jogu Ram and plaintiff
were either strained or that they were residing separately. It is a fact that deceased Jogu
Ram had no issue and defendant is his real nephew.

14. It also cannot be disputed, as is evident from the ocular evidence, that Jogu
Ram was a rustic villager; illiterate and a simpleton. Jogu Ram aged 75 years, died on
8.2.2007. The Will which is an unregistered document was executed on 21.1.2007, just
eighteen days prior to his death.

15. Plaintiff, as is evident from the amended plaint, categorically pleaded fraud
and misrepresentation. Also it is her case, so emerging from the record, that the execution of
the Will is shrouded with suspicious circumstances.

16. Under these circumstances, onus to prove the Will is on the propounder.

17. There is no cogent evidence, establishing the fact that the defendant ever
served or stayed with Jogu Ram. Though it has come on record that last rites were
performed by the defendant but then one cannot lose sight of the fact that customarily in
the absence of any direct male descendant, falling within Class-I heir, last rites are normally
performed by a male lineal descendant (collateral). But then this would not mean that
rights of Class-I heirs, specifically protected by law, would automatically stand ignored and
defeated. There is no custom to such effect.

18. Undisputedly the Will is scribed by an Advocate namely Sh. Ram Dayal
Rathour (DW-1), according to whom, on the asking of Jogu Ram he prepared the Will, which
was signed by Chaman Lal (DW-2) as an attesting witness. Bhag Chand (DW-4) signed it as
an identifier and as a witness. But perusal of the document reveals that there is only one
attesting witness i.e. Chaman Lal and not Bhag Chand who has signed only as an identifier.
His version is uninspiring and the witness not worthy of credence. He admits to have been
interrogated by the police in connection with a complaint filed by the plaintiff under the
provisions of Section 420 of the Indian Penal Code. His version that Jogu Ram had desired
bequeathing his immoveable property in favour of his nephew Shiv Chand is absolutely
uninspiring in confidence. It is not the case of the parties that Jogu Ram was a litigant;
familiar with the legal procedures or functioning of the Courts. Even by conduct, he had not
expressed such desire, for it is not the case of the defendant that even during the life time of
Jogu Ram he used to till the land. The Will, even according to the scribe was executed in
the house of Jogu Ram where Chaman Lal and Bhag Chand had reached before him. Who
and how this witness was brought remains unproven on record. Even he does not state who
took him, for it is not that Jogu Ram knew him from before and that he went to the Court or
to his office. Why would this witness visit the house of the testator, remains unexplained, for
after all it is not his case or that of the defendant that Jogu Ram knew him from before and
reposed confidence only in him. He never advised the testator of getting the Will registered.
Why so? he does not disclose. Yet he got his photograph affixed on the Will. His version that
Jogu Ram was not unwell and was of sound disposing state of mind cannot be said to be
inspiring in confidence for under normal circumstances the testator, who died within
eighteen days, would have come to the office of the Advocate or the Court complex. The Will,
scribed in Hindi, bears thumb impression of Jogu Ram. The scribe could have very well
written that Bhag Chand signed both as a witness and an identifier, which he did not do so.
Also if the scribe knew Jogu Ram from before, then where was the question of getting the
testator identified from a third person. Also Will does not assign any special reason for
bequeathing the immoveable property in favour of the defendant. Testimonies of Chaman
Lal (DW-2) and Bhag Chand (DW-4) also cannot be said to be inspiring in confidence. Bhag
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Chand is the Nambardar of the area. He does not convincingly depose any special reason,
which prompted Jogu Ram to divest the plaintiff from his immoveable property.

19. One cannot ignore the fact that the property in question is a huge chunk of
land of approximately 22 bighas having high value and great potential of being put to
commercial use. The will was executed just eighteen days prior to the death. While
ascertaining the intent of the testator, Court is duty bound to factor all attending
circumstances in the execution of a valid Will. Lower appellate Court found the Will not to
have been signed by two attesting witnesses. Such findings are correct. In law there is no
bar for either the identifier or the scribe to be an attesting witness [S.R. Srinivasa and others
vs. S. Padmavathamma, (2010) 5 SCC 274; Lalitaben Jayantilal Popat vs. Pragnaben
Jamnadas Kataria, (2008) 15 SCC 365; Mathew Oommen vs. Suseela Mathew, (2006) 1 SCC
519; Pentakota Satyanarayana and others vs. Pentakota Seetharatnam and others, (2005) 8
SCC 67; N. Kamalam (Dead) & another vs. Ayyasamy & another, (2001) 7 SCC 503; M.L.
Abdul Jabbar Sahib vs. M.V. Venkata Sastri & Sons and others, (1969) 1 SCC 573; and Durgi
Devi & others vs. Krishan Chand & another, Latest HLJ 2014 (HP) 1338], but then such fact
needs to be pleaded and proved by leading clear, cogent and consistent piece of evidence,
which in the instant case is missing. As already observed, testimonies of the witnesses so
examined by the defendant cannot be said to be inspiring in confidence on the question of
execution of a valid will.

20. Substantial questions of law which stand considered cumulatively are
answered accordingly.

21. Reference of decisions rendered by various courts of the land is of no avail to
the appellant. However it is reflective of the Counsel’s industry.

22. Hence, in my considered view, there is no merit in the present appeal and
the same is accordingly dismissed. It cannot be said that the judgment passed by the lower
appellate Court is based on incorrect and incomplete appreciation of facts and material
placed on record by the parties or that the same is perverse which has resulted into
miscarriage of justice.

Pending application(s), if any, also stand disposed of accordingly.

BEFORE HON’BLE MR.JUSTICE SURESHWAR THAKUR, J.

Rajwant Singh ....Petitioner.
Versus
Tejwant Singh ....Respondent.

CMPMO No. 197 of 2014.
Date of decision: 3.11.2015.

Code of Civil Procedure, 1908- Section 24- Petitioner approached the Court for transfer of
the suit from the Court of Civil Judge (Senior Division) Kinnaur at Rekcong Peo to Civil
Judge (Sr. Division), Shimla on the ground that respondent was an influential political
person and Advocates practising at Rekcong Peo were not prepared to provide adequate legal
services to the petitioner under the influence of the respondent- held, that one advocate
was representing the respondent at Rekcong Peo and no aspersion was cast on the
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professional competence of that advocate- further held, that acceptance of the submission
on behalf of the petitioner would tantamount to a vindication of the inherent fact ingrained
in the aforesaid submission that the Courts of law in Himachal Pradesh were under political
influence- no merits in the petition, hence, dismissed.

For the petitioner: Mr. G.C.Gupta, Sr. Advocate with Ms. Meera Devi, Advocate.
For the respondent: Mr. Arvind Sharma, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, J. (oral)

The respondent herein has instituted a civil suit being Civil Suit No.54/1 of
2013 against the petitioner herein. The aforesaid civil suit is pending in the Court of the
learned Civil Judge (Sr. Division) Kinnaur at Rekcong Peo. The petitioner herein/defendant
before the learned trial Court has through this petition sought for transfer of Civil Suit No.
54/1 of 2013 alongwith CMP No. 34/06 of 2013 titled as Tejwant Singh vs. Rajwant Singh
pending in the Court of learned Civil Judge (Sr. Division), Kinnaur at Rekcong Peo to the
Court of any learned Civil Judge stationed at Shimla. The ground on which the transfer of
the aforesaid lis is asked for from this Court by the petitioner herein is constituted in the
factum of the plaintiff respondent herein being an influential political personality of the area
besides his maintaining a close acquaintance with all the Advocates practicing at Reckong
Peo, who while being under his influence are either not extantly affording adequate legal
services to him or have refused to afford any legal assistance to the petitioner herein in the
civil suit, for facilitating his efficaciously = defending the suit filed against him by the
plaintiff/respondent herein, hence enfeebling his contest. The allegations constituted in the
application stand denied by the respondent by filing a detailed reply to it. The imminent fact
which upsurges from a perusal of the records, is of the instant petition having been filed
before this Court by the petitioner herein through his General Power of Attorney, a
practicing lawyer at Shimla. The petitioner herein had come to be proceeded against ex-
parte for his non appearance before the learned trial Court on the date designated for his
appearance before it, in the summons served upon him. In the application instituted by the
petitioner herein before the learned trial Court under Order 9 Rule 7 CP.C. for setting aside
the order by which he was proceeded against ex-parte, the grounds which stand portrayed
therein in explanation for the non appearance of the defendant/petitioner herein before the
learned trial Court on the date he was so enjoined to in the summons served upon him, are
manifestly spurred by his inability to reach the premises of the learned trial Court in time on
the apposite day. The application for setting aside the order by which the petitioner herein
was proceeded against ex-parte was filed by Shri Amar Chand Negi, Advocate. The factum
of the defendant-petitioner herein being defended by Amar Chand Negi is manifested by a
perusal of the Zimini orders. The counsel for the petitioner herein has with force contended
before this Court that Amar Chand Negi, Advocate is not efficaciously defending him in the
civil suit arising from the fact of his not responding to his telephonic calls. The counsel for
the petitioner herein during the course of his addressing arguments before this Court has
not cast any aspersion upon the professional competence of Shri Amar Chand Negi,
Advocate. As a corollary even if Mr. A.C.Negi, Advocate arising from his aforesaid omission is
purportedly rendering inadequate legal assistance to the petitioner herein it would not
compel this Court to order for the transfer of the lis inter se the petitioner herein and the
respondent herein from the Court of learned Civil Judge (Sr. Division), Kinnaur at Rekong
Peo to the Court of any learned Civil Judge stationed at Shimla, especially when even if Mr.
A.C.Negi is found to be unsuitable to defend the defendant, it is always open to the
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petitioner herein to engage counsel other than him available at Recokong Peo. Though the
counsel for the petitioner has contended that all the legal practitioners other than Mr.
A.C.Negi, Advocate, practicing at Reckong Peo have refused to accept the brief of the
petitioner herein, hence leaving him in a quandary to disengage Mr. A.C.Negi. However, the
aforesaid submission does not find favour with this Court. The reason for discountenancing
the aforesaid submission of the learned counsel for the petitioner herein arises from the
factum of there being no averment with specificity qua the counsel at Reckong Peo who were
approached by the defendant/petitioner herein and who refused to accept the brief of the
defendant/petitioner. In sequel, the aforesaid ground of the petitioner herein being disabled
to project an efficacious defence in the lis pending inter se him and the respondent herein
before the Court of Civil Judge, (Senior Division), Kinnaur at Recong Peo and its facilitating
a conclusion from this Court that to empower the petitioner herein to efficaciously defend
his cause in the Civil Suit, it warrants its transfer from the Court of Civil Judge (Senior
Division) Kinnaur at Recong Peo to the Court of a Civil Judge stationed at Shimla, is found
unsustainable. Even if the counsel for the petitioner herein contended that the weight and
size of the political personality of the respondent would stand in the way of the Court
wherein the lis inter se the petitioner and the respondent herein is pending, dispassionately
adjudicating the lis pending before it yet the aforesaid ground holds no consequence with
this Court to hence infer that the lis pending before the Court of learned Civil Judge (Sr.
Division), Kinnaur at Reckong Peo warrants its transfer therefrom to the Court of any Civil
Judge stationed at Shimla, as acceptance of the aforesaid submission would tantamount to
a vindication of the inherent fact ingrained in the aforesaid submission, of Courts of law in
Himachal Pradesh working under political influence.

Accordingly, there is no merit in the petition. The same is dismissed. All pending
applications stand disposed of accordingly.

BEFORE HON’BLE MR. JUSTICE SANJAY KAROL, J.

Anil Kumar & others ... Appellants/defendants
Versus
Gokal Chand ... Respondent/plaintiff.

RSA No. 308 of 2006
Judgment Reserved on : 26.8.2015
Date of Decision : November 3 , 2015

Specific Relief Act, 1963- Section 38- Plaintiff filed a civil suit pleading that defendants
were interfering with his possession and claimed permanent prohibitory injunction-
defendants claimed to be in possession and further claimed that they had become owners by
way of adverse possession — plaintiff was proved to have been dispossessed on the date of
the filing of the suit- defendants had failed to prove their plea of adverse possession- held,
that Court could have moulded the relief and granted relief of the possession, even though,
such relief was not specifically pleaded by the plaintiff. (Para-8 to 26)

Cases referred:
Union of India vs. Ibrahim Uddin & another, (2012) 8 SCC 148
Rajendra Tiwary vs. Basudeo Prasad & another, (2002) 1 SCC 90
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Ganesh Shet vs. Dr. C.S.G.K. Setty & others, (1998) 5 SCC 381

L. Janakirama Iyer & others vs. P. M. Nilakanta Iyer & others, AIR 1962 SC 633

The Arya Pradishak Pratinidhi Sabha through Lala Hans Raj vs. Chaudhri Ram Chand &
others, 1924 Lahore 713 (Two Judges)

Bundi Singh vs. Shivanandan Prasad Sahu, AIR (37) 1950 Patna 89 (Two Judges)

Bal Krishan & others vs. Braham Dass & others, 2002 (2) S.L.J. 1359

Phul Chand Bishan Dass & others vs. Kalu Ram Lachhman Dass & others, AIR 1971
Punjab & Haryana 21

Karam Dass & others vs. Som Parkash, AIR 1986 Punjab & Haryana 89

U.P. State Brassware Corpn. Ltd. vs. Uday Narain Pandey, (2006) 1 SCC 479

Katihar Jute Mills Ltd. vs. Calcutta Match Works (India) Ltd. & another, AIR 1958 Patna 133

(Two Judges)

For the appellant :  Mr. Vinod Gupta, Advocate for the appellants.
For the respondent : Mr. G. D. Verma, Sr. Advocate, with Mr. B. C. Verma, Advocate, for

the respondent.

Sanjay Karol, J.

Defendants’ Regular Second Appeal filed under Section 100 of the Code of

Civil Procedure, stands admitted on the following substantial questions of law:-

2.

“1. Whether the 1d. First appellate court could have granted a decree for
possession in a suit for injunction simplicitor, more so when the findings of
both the courts is that on the date of filing the suit the plaintiff was not in
possession and in the plaint no relief qua possession has been prayed for
and keeping in view the provisions of Order 7 Rule 7 CPC?

2. Whether the 1d. First appellate court could have granted the relief of
possession which was not claimed and for which court fees had not been
paid by the plaintiff, as the same had to be given according to the value of
the subject matter whereas the court fee was paid only to obtain an
injunction. If so, its effect thereupon?

3. Whether general reliefs can be granted by the civil courts in view of
the specific provisions of Order 7 Rule 7 which provides that relief is to be
specifically stated. If so its effect thereto?

On 3.3.2004 plaintiff Gokal Chand (respondent herein) filed a suit for

permanent prohibitory injunction pleading that the defendants Anil Kumar, Roop Lal and
Smt. Ram Payari (appellants herein) have been interfering with his cultivatory possession
over the suit land owned by him. On 28.2.2004, despite resistance, defendants threw mud
over the suit land. With these averments, plaintiff prayed as under:-

“It is, therefore, prayed that in view of the submissions made herein
above, a decree for permanent prohibitory injunction, restraining the
defendants from interfering in the suit land of the plaintiff, in any manner or
changing the nature of the suit land in any manner may kindly be passed in
favour of the plaintiff and against the defendants. And/or any other relief, to
which the plaintiff be found entitled to, in view of the facts and
circumstances of the present case, may also be awarded in favour of the
plaintiff and against the defendants alongwith the costs of present suit and
justice be done.”
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3. Defendants resisted the suit claiming themselves to in possession of the suit
land and having perfected their title by way of adverse possession.

4. Based on the respective pleadings of the parties, trial Court framed the
following issues:

“l. Whether the plaintiff is entitled for the relief of permanent prohibitory
injunction? OPP

2. Whether the suit is not maintainable? OPD
3. Whether the suit is bad for min-joinder of necessary parties? OPD
4. Relief.”

S. Even though no specific issue with regard to the title of the defendants was
framed, yet the parties led evidence on the same. Answering the issues and adjudicating the
points raised, trial Court, in terms of judgment and decree dated 1.10.2005, passed in Civil
Suit No. 8 of 2004, titled as Gokal Chand vs. Anil Kumar & others, dismissed the suit
holding that: (i) in view of the demarcation report dated 9.5.2001 (Ext. DW-1/A) prepared
prior to the institution of the suit, plaintiff already stood dispossessed from the suit land;
and (ii) defendant had no right or title over the same.

6. Such findings stood accepted by the defendant but however in the plaintiff’s
appeal, the lower appellate Court, in exercise of its powers under Order VII Rule 7 CPC, in
terms of the judgment and decree dated 23.5.2006, passed in Civil Appeal No. 114 of 2005,
titled as Gokal Chand vs. Anil Kumar & others, while reversing the judgment and decree
passed by the trial Court, decreed the plaintiff’s suit as under:-

“As a sequel to my finding on point No. 1 above, the appeal is accepted and
the impugned judgment and decree are set aside. The suit filed by the plaintiff
is hereby decreed for possession of the land comprised in khewat khatauni No.
72/91 khasra No. 53, 54, and 56 and khata khatauni No. 73/92 khasra No.
55, situated at village Chadyara/346 tehsil Sadar, District Mandi, H.P.
However, there is no order as to costs. Decree sheet be prepared.”

7. Having heard learned counsel for the parties as also perused the record, I am
of the considered view that no ground for interference is made out in the present appeal

8. Assailing the judgment, learned counsel for the appellant invites attention of
the Court to the decision rendered by the apex Court in Union of India vs. Ibrahim Uddin &
another, (2012) 8 SCC 148.

9. In the said decision, Court was dealing with a case where the plaintiff sought
declaration of his title of ownership without praying for the relief of possession and thus, the
Court observed as under:-

“77.  This Court while dealing with an issue in Kalyan Singh Chouhan vs.
C.P. Joshi, (2011) 11 SCC 786, after placing reliance on a very large number
of its earlier judgments including Trojan & Co. vs. Nagappa Chettiar, AIR
1953 SC 235, Om Prakash Gupta vs. Ranbir B. Goyal, (2002) 2 SCC 256,
Ishwar Dutt vs. Collector (LA), (2005) 7 SCC 190, and State of Maharashtra
vs. Hindustan Construction Co. Ltd. (2010) 4 SCC 518, held that relief not
founded on the pleadings cannot be granted. A decision of a case cannot be
based on grounds outside the pleadings of the parties. No evidence is
permissible to be taken on record in the absence of the pleadings in that
respect. No party can be permitted to travel beyond its pleadings and that all
necessary and material facts should be pleaded by the party in support of
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the case set up by it. It was further held that where the evidence was not in
the line of the pleadings, the said evidence cannot be looked into or relied
upon.”

“85.6. The court cannot travel beyond the pleadings as no party can lead
the evidence on an issue/point not raised in the pleadings and in case, such
evidence has been adduced or a finding of fact has been recorded by the
court, it is just to be ignored. Though it may be a different case where in
spite of specific pleadings, a particular issue is not framed and the parties
having full knowledge of the issue in controversy lead the evidence and the
court records a finding on it.”

10. Here the facts are different and the decision inapplicable.

11. Suit pertaining to declaratory decrees is filed under Chapter VI, Section 34 of
the Specific Relief Act, 1963 and suit for perpetual injunctions is filed under Chapter VIII,
Section 38 of the Act. Whereas suit for recovery of immoveable property is filed under
Chapter I of the Act.

12. The parties to the lis, as is evident from the testimonies of the witnesses,
claim their respective title and ownership over the suit land. However, concurrently courts
have held the plaintiff to be the lawful owner. In fact, defendants’ plea of having perfected
his title by way of adverse possession stands repelled concurrently by the courts below.

13. It is true that as on the date of filing of the suit plaintiff stood dispossessed,
which fact, as is so observed by the courts below, is evident from the report of the revenue
officer.

14. The question which needs to be considered is as to whether the lower
appellate Court was right in moulding the relief and directing the defendants to hand over
the possession of the suit land or not.

15. Order VII Rule 7 of Code of Civil Procedure reads as under:-

“7. Relief to be specifically stated. - Every plaint shall state specifically
the relief which the plaintiff claims either simply or in the alternative, and it
shall not be necessary to ask for general or other relief which may always be
given as the Court may think just to the same extent as if it had been asked
for. And the same rule shall apply to any relief claimed by the defendant in
his written statement.”

16. From the plaint it is evident that the defendants had been repeatedly
interfering with the plaintiff’s possession. It was so done in the years 1998, 2000, 2001 and
lastly in the year 2004. In para-4 of the plaint it is categorically pleaded that on 28.2.2004,
despite the plaintiff’s request of not interfering with his possession, defendants threw mud
on the suit land. Defendants failed to establish their right, title or interest over the suit land
by way of adverse possession. They being trespassers had no right in retaining possession.
Parties had been litigating for the last 18 years. Plaintiff has been continuously resisting
interference. Without relegating the parties to the original position and keeping in view the
evidence led by the parties, the lower Appellate Court committed no illegality or irregularity
in decreeing the plaintiff’s suit by moulding the relief.

17. The jurisdiction of the court in granting such relief is not in dispute.
“General or other relief” in the given facts and circumstances would include the relief of
possession which the court is competent to grant. The Court in its wisdom thought it just,
fair and prudent to grant the said relief, finding itself competent to do the same, to the same
extent, as though it had been asked for.
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18. Thus the decision rendered by the apex Court in Ibrahim Uddin (supra) is
inapplicable in the given facts and circumstances, where there was a statutory bar in not
doing so.

19. It is not the case of the appellants that the alternate relief “to which the
plaintiff be found entitled to” cannot be granted by the Civil Court. [See: Rajendra Tiwary vs.
Basudeo Prasad & another, (2002) 1 SCC 90]

20. The apex Court in Ganesh Shet vs. Dr. C.S.G.K. Setty & others, (1998) 5 SCC
381 has further held that:-
“15.  The question is whether, when parties have led evidence in regard to

a contract not pleaded in the evidence, relief can be granted on the basis of
the evidence and whether the plaintiff can be allowed to give a go-by to the
specific plea in the plaint. Is there any difference between suits for specific
performance and other suits?

16. It appears to us that while normally it is permissible to grant relief on
the basis of what emerges from the evidence - even if not pleaded, provided
there is no prejudice to the opposite party, such a principle is not applied in
suits relating to specific performance.” ... ...

21. The apex Court in L. Janakirama Iyer & others vs. P. M. Nilakanta Iyer &
others, AIR 1962 SC 633 has held that “In construing the plaint the court must have regard
to all the relevant allegations made in the plaint and must look at the substance of the
matter and not its form.”

22. In The Arya Pradishak Pratinidhi Sabha through Lala Hans Raj vs. Chaudhri
Ram Chand & others, 1924 Lahore 713 (Two Judges), privy counsel has held that:-

“Court can award damages in a suit for specific performance though
not specifically prayed for. It ought to award damages when it thinks that
damages should be awarded. This principle applies even in cases where
specific performance is decreed.”

23. The High Court of Patna in Bundi Singh vs. Shivanandan Prasad Sahu, AIR
(37) 1950 Patna 89 (Two Judges), under similar circumstances, where plaintiff pleaded for
injunction, decree for possession stood passed.

24. The power of the Court to mould the relief, on the basis of the pleadings and
material so placed on record by the parties stands recognized and acknowledged by the
various Courts. [Bal Krishan & others vs. Braham Dass & others, 2002 (2) S.L.J. 1359. [Also:
Phul Chand Bishan Dass & others vs. Kalu Ram Lachhman Dass & others, AIR 1971 Punjab
& Haryana 21; Karam Dass & others vs. Som Parkash, AIR 1986 Punjab & Haryana 89; and
U.P. State Brassware Corpn. Ltd. vs. Uday Narain Pandey, (2006) 1 SCC 479.]

25. It is a settled principle of law that pleadings particularly those of moffisil
courts are to be construed liberally and not very strictly. The expression “general or other
relief” is an omnibus phrase and wide enough to cover all such reliefs as are consistent with
the averments made in the plaint. None of the parties to the lis have been taken by
surprise. It is true that plaintiff has not specifically pleaded for the relief of possession but
the pleadings generally make out such a case. Insofar as Court fee is concerned, since the
suit is on the basis of title, plaintiff can be directed to pay a nominal fee and the suit cannot
be dismissed merely on such a ground.
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26. The correctness of the reports of the revenue officials was disputed by both
the parties and it is in this backdrop no fault can be found with the plaintiff in contending to
be the owner of the suit land. In holding so, strength can be drawn from the decision
rendered in Katihar Jute Mills Ltd. vs. Calcutta Match Works (India) Ltd. & another, AIR 1958
Patna 133 (Two Judges) wherein it is held as under:-

19. ...

“The phrase "general or other relief' in this provision of law is an omnibus
phrase wide enough to cover all such reliefs as are consistent with the
averments made in the plaint. Mulla in his commentary on Order 14, Rule 1,
Civil Procedure Code (12 Edition) goes to the length of saying:

"But where the substantial matters which constitute the title of all the
parties are touched, though obscurely, in the issues, and they have
been fully put in evidence, and have formed the main subject of
discussion in the Court, the Court may grant a relief though it may not
be founded on the pleadings..... But if a case not alleged by the plaintiff
in his pleadings is disclosed in the evidence, the Court should not deal
with it, unless a specific issue is raised on it and the defendant is given
an opportunity of meeting it: Parshram v. Miraji, ILR 20 Bom 569 (O)
and Gauri Shankar v. Jawala Prasad, AIR 1930 Oudh 312 (P).”

Similarly in his commentary on Order 7, Rule 7, Civil Procedure Code, at
page 610 it is stated :

"Where a relief is claimed upon a specific ground, the Court may grant
it upon a ground different from that on which it is claimed in the plaint,
if the ground is disclosed by the allegation in the plaint and the
evidence in the case Rasul Jehan v. Ram Sarun, ILR 22 Cal 589 (Q);
Haji Khan v. Baldeo Das, ILR 24 All 90 (R) and Ram Chandra v. Jaith
Mal, 1934 AIR(All) 990. Thus, in a case in which a plaintiff claimed an
easement by prescription, and it was found that he was not entitled to
the easement by prescription, their Lordships of the Privy Council
dealing with the case as a special appeal," decreed the claim on the
presumption of title arising from a grant: Rajroop v. Abdool, 7 Ind App
240 (PC) (T); Achul v. Rajun, ILR 6 Cal 812 (U) and Secretary of State v.
Mathurabhai, ILR 14 Bom 213 (V)."

In my opinion, these rules, as I understand them, are in their own turn
rooted in a larger principle, namely, that on one hand no party at the trial
should be taken by surprise and on the other in case of an alternative relief
the same should not be such as to constitute any embarrassment at least to
the party pleading it. Here no question of surprise can arise for the entire
defence as also the discussion in the judgment on the issue of part
performance is based on the assumption that the original title is with the
plaintiff.” ... ...

27. Hence, in my considered view, there is no merit in the present appeal and
the same is accordingly dismissed. It cannot be said that the judgment passed by the lower
appellate Court is based on incorrect and incomplete appreciation of facts and material
placed on record by the parties or that the same is perverse which has resulted into
miscarriage of justice. Substantial questions of law are answered accordingly. Pending
application(s), if any, also stand disposed of accordingly.
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Budhi Singh . Appellant.
Versus
Stateof H.P. . Respondent.

RSA No. 249 of 2001.
Reserved on: 2.11.2015.
Decided on: 3.11.2015.

Specific Relief Act, 1963- Section 34- Plaintiff filed a civil suit pleading that he is owner in
possession of the suit land- land was allotted to him on 13.6.1981, nazarana was deposited
by him, his allotment was subsequently cancelled but defendant was estopped from
cancelling the allotment- revenue record shows that State was owner of the land and the
land was in possession of the Forest Department- held that land could not have been
allotted for non-forest purposes- allotment was cancelled within three years of the discovery
of the fraud- Additional District Magistrate had the necessary jurisdiction to go into the
question. (Para-13 and 14)

Case referred:
Mangheru Vrs. State of H.P. & ors., I.LL.R. 1981 H.P. 283

For the appellant(s): Mr. Ajay Sharma, Advocate.
For the respondent: Mr. Parmod Thakur, Addl. AG with Mr. Neeraj K. Sharma,
Dy. AG.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of
the learned District Judge, Kangra at Dharamshala, H.P. dated 1.3.2001, passed in Civil
Appeal No. 126-P/III-99.

2. “Key facts” necessary for the adjudication of this regular second appeal are
that the appellant-plaintiff (hereinafter referred to as the plaintiff) has filed a suit for
declaration and injunction against the respondent-defendant (hereinafter referred to as the
defendant) stating therein that he is owner-in-possession of a parcel of land measuring O-
01-08 hectares and the super structure standing thereon, which is part of the land
comprised in Khata No. 217 min, Khatauni No. 599 min, Kh. Nos. 1733/1724 and
1722/1495, situated in Mohal Rodi, Mauza Khalet, Tehsil Palampur, Distt. Kangra, H.P., as
entered in the jamabandi for the year 1989-90 (hereinafter referred to as the suit land). The
land was allotted to him on 13.6.1981. The same was cancelled on 26.5.1993. He was
serving in the Indian Army. He has retired in the year 1977. He was houseless. He
constructed one room in the year 1979. The construction was done on the assurance given
to him by the functionaries of the State. The allotted Khasra number was given to him on
13.6.1981. He deposited the requisite nazrana of Rs. 11.04. He added more rooms in the
year 1991. The villagers lodged complaint against him. It is, in these circumstances, order
dated 26.5.1993 was passed. The suit land did not form part of the reserve pool. The
defendant was estopped from cancelling the allotment.
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3. The suit was contested by the defendant. According to the averments made
in the written statement, it came to the knowledge of the public of the area that the land has
been allotted to the appellant illegally. The enquiry was got conducted by Tehsildar,
Palampur. He was found to be resident of Sutrehar, Mauja Kothi Jhikli in Kangra Tehsil
and his father was alive. His father owned land measuring 1-27-57 hectares. In these
circumstances, the allotment of land to him was cancelled vide order dated 26.5.1993.

4. The replication was filed by the plaintiff. The learned Sr. Sub Judge, Kangra
at Dharamshala, H.P. framed the issues on 21.3.1995. The suit was decreed vide judgment
dated 29.4.1999. The respondent, feeling aggrieved, preferred an appeal against the
judgment and decree dated 29.4.1999. The learned District Judge, Kangra at Dharamshala,
allowed the same on 1.3.2001. Hence, this regular second appeal.

S. The regular second appeal was admitted on the following substantial
questions of law on 21.6.2001:

“1. Whether District Judge below erred in appreciating the provisions of
Section 8, 8-A of the Act, Clause 2(bb), 4,5,6,7,8,9,11 and 13 of the Scheme,
thereby vitiating the impugned judgment and decree?

2. Whether orders having been passed without there being any
authority in ADM, Kangra dated 25.6.1993 are liable to be ignored being
totally void abinitio?

3. Whether interpretation regarding the limitation with respect to the
Nautor Rules as imparted by learned District Judge has vitiated the findings
given in the case in hand?”

6. Mr. Ajay Sharma, Advocate, on the basis of the substantial questions of law
framed, has vehemently argued that the provisions of the Scheme have been misconstrued
by the learned District Judge. The order passed by the Addl. District Magistrate is without
jurisdiction. He then contended that the land could not be cancelled since the land has
been allotted on 13.6.1981. On the other hand, Mr. Parmod Thakur, Addl. Advocate
General for the State has supported the judgment of the first appellate Court.

7. Since all the substantial questions of law are inter-connected, hence are
taken up together for discussion to avoid repetition of evidence.

8. I have heard learned counsel for both the sides and have also gone through
the judgments and records of the case carefully.

9. PW-1 Ram Saran Dass has testified that the plaintiff constructed a room
after retirement from Army. Thereafter, the land was allotted to him. No objection was
raised by anyone. PW-2 Mohan Singh has also corroborated the statement of PW-1

Ram Saran Dass. PW-3 Vijay Kumar has proved the certified copy of voter list Ext. PW-3/A.
The name of the plaintiff was entered in the voter list of Palampur and plaintiff is resident of
Tehsil Palampur.

10. Plaintiff has appeared as PW-4. He deposed that he retired from Army in the
year 1977. He constructed one room over the part of the suit land in the year 1979. He
started living there. He applied for allotment and the department assured him of the
allotment and also permitted him to make construction. The land was allotted to him on
13.6.1981 vide Ext. PW-4/A. The copy of challan is Ext. PW-4/B. Demarcation was also
carried out. The villagers thereafter complained the A.D.M. for cancellation. The land was
cancelled. No forest land was involved. He was resident of Village Sutrehar, Tehsil Kangra.
He admitted that his father owned land there. He also admitted that he did not disclose that
he was resident of Sutrehar and his father was owning land. The enquiry was held by
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Tehsildar and SDM came to the spot. The notice was issued to him and the allotment was
cancelled.

11. PW-5 Bangali Ram, Secretary of Gram Panchayat has proved the copy of
Pariwar register vide Ext. PW-5/A. The plaintiff was shown as resident of Thakurdwara.
The copy of Missal Hakiat Ext. P-1 is for the year 1989-90. The land was entered in the
ownership of the State of H.P. and in possession of the Forest Department subject to the
rights of Bartandars. Ext. P-2 is the copy of order of the A.D.M dated 26.5.1993, which was
challenged by the plaintiff. Ext. P-3 is the copy of Missal Hakiat Bandobast Jadid whereby
the land was entered in the name of the Forest Department.

12. The defendant has tendered in evidence documents Ext. D-1 to D-6. Ext. D-
1 is the report of the Patwari submitted to the A.D.M. Ext. D-2 is the report of the Tehsildar.
Ext. D-3 is the copy of order of A.D.M. Ext. D-4 is the copy of jamabandi for the year 1987-
88 of Tehsil Kangra.

13. The land was allotted to the plaintiff on 13.6.1981 vide Ext. PW-4/A. The
same was cancelled on 26.5.1993. The plaintiff’s father was alive at the time of allotment.
He did not belong to the Mohal where the land was allotted to him. PW-1 Ram Saran Dass
has himself admitted that the spot was visited by the Tehsildar and SDM. The report was
submitted to the A.D.M. He has also issued notice before the cancellation of the land.

14. According to the revenue record, the State was the owner of the land and it
was in the possession of the Forest Department. The Forest Conservation Act has come into
force in the year 1980. Thereafter, the land could not be allotted to the plaintiff for non-
forest purposes. Moreover, the land was in reserve pool. His father owned land measuring
1-27-57 hectares. The complaint was lodged. Thereafter, the Addl. District Magistrate, on
the report of the Tehsildar cancelled the allotment. The proceedings were commenced on
2.1.1993 and culminated in the order dated 26.5.1993. The necessary orders have been
passed by the Addl. District Magistrate on 26.5.1993 within three years from the date the
fraud was detected. He was competent to take suo motu action within three years from the
date of knowledge of the fraud. The ratio of the decision in the case of Mangheru Vrs.
State of H.P. & ors., reported in I.LL.R. 1981 H.P. 283, has rightly been applied by the
learned District Judge, Kangra. The learned first appellate Court has correctly appreciated
the various provisions of the Scheme in vogue. The Addl. District Magistrate had the
necessary jurisdiction to go into the entire gamut. The substantial questions of law are
answered accordingly.

15. Consequently, there is no merit in this appeal and the same is dismissed, so
also the pending application(s), if any.

BEFORE HON’BLE MR.JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE
MR.JUSTICE TARLOK SINGH CHAUHAN, J.

Court on its own motion ... Petitioner.
Versus
State of H.P. and others ... Respondents.

CWPIL No.8 of 2015
Order reserved on : 28.10.2015
Pronounced on: 03.11.2015.
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Constitution of India, 1950- Article 226- A news item was published in the newspaper

regarding the cutting of trees on which cognizance was taken- held, that after the

publication of the news item in the news paper, it was the duty of the Deputy Commissioner

to ascertain the correctness of the report- Superintendent of Police and Authorities of the

forest department were bound to look into the matter as well- directions issued to the

Authorities to verify the correctness of the news item and to submit compliance report.
(Para-7 to 18)

Case referred:

T.N. Godavarman Thirumulpad vs. Union of India and others, (2009) 17 Supreme Court

Cases 534

For the Petitioner: Mr.Aman Sood, Advocate, as Amicus Curiae.

For the respondents: Mr.Shrawan Dogra, Advocate General, with M/s Romesh
Verma, Anup Rattan and V.S. Chauhan, Addl.A.Gs. and
Mr.J.K. Verma, Dy.A.G., for respondents No.1 to 7 and 9.
Mr.Kulbhushan Khajuria, Advocate, for respondent No.8.
Mr.R.L. Sood, Senior Advocate, with M/s Arjun Lal, G.S.
Rathour and Ajay Sharma, Advocates, for the interveners.

The following judgment of the Court was delivered:

Mansoor Ahmad Mir, C.J.

In terms of the order, dated 27t October, 2015, passed by this Court, the
Deputy Commissioner, Kangra at Dharamshala and other Officers (respondents herein) were
directed to appear in person before this Court on 28t October, 2015, after noticing the news
item, published in the newspaper The Tribune’, in its issue, dated 26% October, 2015, read
with an e-mail received in the Registry from Ghazala Abdullah, on whose letter the instant
Public Interest Litigation was diarized.

2. Mr.Aman Sood, learned Amicus Curiae, stated that he has visited the area
and submitted his report. We have perused the report. The report in itself shows that the
learned Amicus Curiae had made strenuous efforts in visiting various sites, as delineated in
the report.

3. During the course of hearing, the learned Amicus Curiae stated that the
respondents have failed to prevent the illicit felling of the trees in the area in question.

4. The Learned Advocate General submitted that the guidelines have been
framed in regard to marking/felling of the trees. The said guidelines are being followed by
the concerned Authorities by putting marks on the identified trees before issuing final orders
for the felling of the trees so that no loss is caused to the Government or to the public
exchequer.

S. The learned Advocate General further submitted that the news item supra is
not factually correct for the reason that the said deodar tree was not green but was a dried
one. He further submitted that, in the instant case, the exercise was undertaken by the
Authorities concerned in terms of the guidelines before including the tree in question in the
list of identified trees worth felling. Therefore, it was submitted that the respondents have
not committed any breach.

0. The learned Advocate General was asked to furnish a copy of the guidelines
which are being followed by the concerned Authorities in order to declare forest trees of
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various species as dried trees. The learned Advocate General furnished a copy of the said
guidelines on 29t October, 2015.

7. The Deputy Commissioner of a District is the administrative head of a
District and the entire district administration spins around him and therefore, is responsible
for the smooth functioning of the administration in the entire District. On the other hand,
the Superintendent of Police of a District is responsible to maintain the law and order in the
District. He is under legal obligation to prevent the crimes in his jurisdiction and in case
any crime is noticed, he is bound to draw action against the perpetrator, as warranted under
law.

8. After saying so, coming to the instant case, once it was reported either by
news item published in the newspaper or through e-mail, it was the duty of the Deputy
Commissioner concerned to ascertain whether the said tree was green or otherwise and in
order to arrive at a conclusion, he should have sought opinion of an expert, which, he has
not done. Similarly, no action has been taken by the concerned Superintendent of Police
and by the Authorities of the Forest Department including the Principal Secretary (Forests),
to the Government of H.P. and the Chief Conservator of Forests, Himachal Pradesh.
Therefore, prima facie, we are of the view that the orders passed by this Court from time to
time are not being complied with in letter and spirit.

9. In the given circumstances read with the order passed by this Court from
time to time, especially, on 5t June, 2015 and 23 June, 2015, we deem it proper to direct
the concerned Deputy Commissioner to the following effect:
a) To obtain expert opinion to the effect whether the said tree was green or
otherwise, after examining the stump of the tree in question;
(b) To examine and report whether the concerned Authorities have followed the
guidelines/mechanism in place while marking the trees, including the tree in
question, as dried;
(c) Whether the orders passed by this Court from time to time in the instant writ
petition are complied with in letter and spirit by all the Sub Divisional
Magistrates, Tehsildars, Naib Tehsildars and other State functionaries working
under his control.

10. In addition to above, we also deem it proper to pass the following directions:

(a) All the respondents are directed to show cause why action be not drawn
against them for non-compliance of the orders passed by this Court from time to
time.

(b) The Superintendent of Police, Kangra at Dharamshala is directed to obtain a
report from the Police Station concerned whether any complaint was
received /registered about the felling of the tree in question and what action was
drawn on the said complaint.

(c) The Superintendent of Police is also directed to submit a report as to how
many cases have been lodged qua illicit felling of the trees right from 274 June,
2015.

(d) The Principal Chief Conservator of Forests, Himachal Pradesh, being the head
of the Forest Department, is directed to ensure strict compliance of the orders
passed by this Court from time to time in this writ petition.

11. The learned Amicus Curiae also pointed out that Shri Chaman Lal, Executive
Officer, Municipal Council, Dharamshala was performing his duties with sincerity, but he
came to be transferred and now, the charge of the office of the Executive Officer has been
given to Shri Joginder Singh, an Engineer. Therefore, the learned Amicus Curiae prayed
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that an officer fulfilling the requisite eligibility is required to be posted as Executive Officer of
the Municipal Council, Dharamshala, with independent charge. He further stated that as
per e-mail received, Shri Joginder Singh, who is having the charge of Executive Officer and
accompanied him during his visit, is having interest and is also one of the alleged violators.

12. In view of the above, the concerned State Authorities, including the Deputy
Commissioner, are directed to post a competent, efficient and sincere Officer, having the
requisite eligibility and qualification, as Executive Officer of the Municipal Council,
Dharamshala, with independent charge of the said office, within one week from today and
report compliance on the next date of hearing.

13. Status reports/replies, as indicated above, be filed by all the respondents,
including the Deputy Commissioner and the Superintendent of Police, within two weeks
from today.

14. It is made clear that the Principal Chief Conservator of Forests, Himachal
Pradesh, the Deputy Commissioner, Kangra at Dharamshala and the Superintendent of
Police, Kangra at Dharamshala are personally responsible for any deviation from the
directions passed by this Court in the instant writ petition from time to time.

15. Mr.R.L. Sood, learned Senior Counsel appearing for the interveners, argued
that the ‘Khair’ trees are being allowed to be felled by the Forest Department of the
Government for extracting ‘Katha’, which has medicinal value, in view of the judgment
passed by the Apex Court in T.N. Godavarman Thirumulpad vs. Union of India and
others, (2009) 17 Supreme Court Cases 534. Therefore, Mr.Sood prayed that the Khair’
trees may be allowed to be felled in view of the judgment of the Apex Court and that the
orders passed by this Court from time to time in the instant petition may be clarified.

16. Accordingly, in view of the judgment passed by the Apex Court supra, we
clarify that the orders passed by this Court in this writ petition shall not be applicable to the
‘Khair’ specie and that the felling of the said specie of trees shall be as per the directions
passed by the Apex Court.

17. We place on record a word of appreciation for the efforts made by the learned
Amicus Curiae.

18. Before parting with, we may place on record, as we have already observed in
our earlier orders that human sustenance on the Earth is possible only if the trees sustain
here. Trees can be termed as attire of the mother earth. Here, we may also remind of the
words of Bryce Nelson, who said:

“People who will not sustain trees will soon live in a world that will not sustain
people.”
List on 18t November, 2015. Copy dasti.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

Kuldeep Singh ... Petitioner
Versus
State of H.P. & others ... Respondents

CWP No. 1694 of 2015 a/w Ors.
Reserved on: 27.10.2015
Pronounced on: 3.11.2015



112

Constitution of India, 1950- Article 226- Petitioners are working as teachers in the school
managed by the Temple Trust- 144 privately managed government aided schools including
school of the petitioner had filed writ petitions in the year 1989 for the payment of salary at
par with the teachers in government schools- Writ petitions were allowed - Government of
H.P. and Management were asked to satisfy the same in the ratio of 95:5- State Government
challenged the decision before the Supreme Court which upheld the judgment but made the
same applicable w.e.f. 1.4.1993- scales of the petitioners were revised w.e.f. 1.1.2000- writ
petitions were filed which were allowed- order was modified in review to the extent that
arrears of salary paid by the management would be recovered from the State Government-
subsequently, an order for recovery was passed on the basis of audit report that petitioners
are entitled to the arrears of salary for a period of only three years- held, that the orders
were passed by the Court and the petitioners are entitled to the payment of salary in
accordance with the same- Department should have brought these facts to the notice of the
Audit Department and should not have issued the orders- orders passed by the department
set aside. (Para-14 to 17)

Case referred:
State of Punjab and others etc. vs. Rafiq Masih (White Washer) etc., 2015 AIR SCW 501

For the petitioner(s): Mr.Anuj Nag, Advocate.

For the respondents: Mr. V.S. Chauhan, Additional Advocate General, Mr. J.K.
Verma, Deputy Advocate General and Mr.Ramesh Thakur,
Assistant Advocate General, for respondents No.1 to 3.
Mr.V.D. Khidta, Advocate, for respondents No.4 to 6.

The following judgment of the Court was delivered:

Mansoor Ahmad Mir, Chief Justice

Writ petitioners, by the medium of instant writ petitions, have laid challenge
to the order, dated 16% February, 2015, made by the Temple Officer, Office of Temple Naina
Devi Ji, District Bilaspur, H.P., whereby recovery to the tune of Rs.22.41 lacs has been
ordered to be effected from the petitioners. Since the facts, merits and law applicable are
similar, therefore, all the writ petitions were heard together and are being disposed of by this
common judgment.

2. Facts, necessary for the disposal of the present petitions, are enumerated
thus. The petitioners are working as teachers in various disciplines in Shri Shakti Senior
Secondary School, being managed by the Temple Trust of Shri Naina Devi Ji, Bilaspur, H.P.
It is averred that in the year 1989, 144 privately managed government aided schools,
including Shri Shakti Senior Secondary School, had filed writ petitions before this Court,
being CWP Nos.418 of 1989 and 414 of 1989, praying salary to its teachers at par with the
teachers working in the government schools, came to be granted vide judgment and order,
dated 9t September, 1992, with the command that the said teachers were entitled to salary
and emoluments at par with the teachers in government schools w.e.f. 13t February, 1989,
with further command that the Government of Himachal Pradesh and the Management
have to satisfy the same in the ratio of 95 : 5, respectively.

3. The State Government, feeling aggrieved, challenged the said decision of this
Court before the Apex Court and the Apex Court upheld the said judgment, but modified to
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the extent that the amount was to be paid w.e.f. 1st April, 1993, instead of 13t February,
1989.

4. Rules were framed by the respondents and made operative w.e.f. 1.1.1997.
Thereafter, the scales of the petitioners were revised at par with the scales of their
counterparts working in government schools, by the respondents, but w.e.f. 1st January,
2000.

S. The teachers represented to respondent No.2 i.e. Director of Education and
the said respondent, in turn, directed respondent No.3 (District Education Officer) to look
into the matter. Thereafter, respondent No.3, after detailed inquiry, reported that the
teachers of the School were not being paid salary at par with the teachers working in
government schools, w.e.f. 1.4.1993. It was further recommended by respondent No.3 that
since the income of the school was not sufficient, therefore, matter for 95% grant-in-aid be
taken up with the Government.

6. Subsequently, due to the inaction on the part of the respondents, one of the
teachers i.e. Meera Thakur filed a writ petition before this Court, being CWP No.540 of 2004,
titled Meera Thakur vs. State of H.P. and others, and this Court vide order dated 4t May,
2007, held as under:

“Though this Court is prima facie of the opinion that the petitioner is entitled to
revised pay scale of Rs.6400-10640 with effect from the years 1993 to 2000, it is
desirable if the Committee comprising of the Secretary(Education) and Secretary
(Language and Culture) looks into the matter judiciously. Accordingly the Committee
comprising of Secretary (Education) and Secretary (Language and Culture) is
constituted to resolve the impasse by whom petitioner’s salary is to be paid. If in the
ultimate analysis the Committee comes to the conclusion that the salary has to be paid
for the years 1993 to 2000 on the basis of the grant-in-aid then the State must take
immediate step to release the same in favour of the schools to enable it to disburse the
same to the petitioner. If the Committee comes to the conclusion that the salary is to be
paid by the Management i.e. respondent No.5 in that eventuality also it will be
incumbent upon the management to release the necessary funds immediately in
favour of Shakti Senior Secondary School, Naina Devi Ji for its further disbursement to
the petitioner. The Committee is directed to take decision within a period of three
weeks from the receipt of certified copy of this order.”

7. Pursuant to the above orders passed by this Court, a Committee comprising
of Secretary (Education) and the Secretary (Language and Culture), came to be constituted,
which recommended the release of arrears of revised pay w.e.f. 1st April, 1993 only in favour
of writ petitioner Meera Thakur. Thereafter, other petitioners preferred writ petitions before
this Court, (CWP Nos.1211 to 1214, 1216, 1221, 1222, 1223, 1224 and 1225 of 2007),
claiming similar relief as had been granted in the case of Meera Thakur, supra, were
disposed of by this Court vide a common judgment, dated 18% March, 2008, with the
command that the direction given in the writ petition filed by Meera Thakur (CWP No.540 of
2004) would cover those writ petitions also.

8. Feeling aggrieved, the respondents preferred Letters Patent Appeals, being
LPA Nos.32 to 41 of 2008, which appeals came to be dismissed vide order dated 19t
November, 2009, by observing as under:

“After careful consideration of the order and looking to the fact that the order in
question dated 18.3.2008 has been passed with the consent of the parties and definite
direction has been given for release of the salary to the applicants/private
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respondents from due date by the appellants herein or through the present appeals,
the appellants are seeking certain directions to be given for release of the money by
the State Government. Such direction, in our considered view cannot be given as the
appellants have failed to get the order dated 18.3.2008 either reviewed or modified
earlier to the extent for releasing the salary through the Government Agency. We do
not find any merit in the appeals. Accordingly, the appeals are dismissed, so also the
pending applications.”

9. The respondents thereafter filed a review petition, whereby the judgment
under review was modified to the extent that the arrears of salary paid by the Management
of the School would be recovered from the State Government.

10. Thereafter, respondent No.5, issued the impugned letter dated 16t% February,
2015, Annexure P-10, relying on the Office Memorandum dated 15t January, 2002,
Annexure P-9, and also on the audit report, directed the petitioners herein to deposit the
amount as mentioned against their respective names.

11. It is apt to reproduce Annexure P-9 hereunder:

“It has been observed that various claims regarding allowing of higher pay
scale, selection grade, special pay and other financial benefits are being preferred by
the employees and such claims are decided by the Hon’ble Tribunals/Courts in favour
of applicants with retrospective effect, causing many problems such as payment of
arrears, step up of pay of senior employees etc. etc.

The matter has been examined in consultation with the Law Department in
the light of the judgment delivered by Hon’ble Supreme Court of India in case of Jai
Devi Gupta vs. State of HP reported in AIR 1998 SC 2819 and it has been decided that
as and when any dispute is taken to Court or Tribunal by an employee in respect of
his pay scale or selection grade or other allowances, etc., the replying respondent
should invariably take a defence on the strength of judgment of Hon’ble Supreme
Court in case of Jai Dev Gupta Vs. State of HP reported in AIR 1998 SC 2819 that the
arrears/back wages should be restricted for a period of three years only. In case the
Hon’ble Tribunal or court do not agree with the defence of the government/department
the matter should be agitated before the higher court by way of approximate remedy.
This may be brought to the notice of all concerned.”

12. The order dated 16t February, 2015, Annexure P-10, is the subject matter of
instant petitions. This Court, vide order dated 10t March, 2015, stayed the impugned order
so far as it pertained to effecting of recovery.

13. From the above, it is crystal clear that the writ petitioners have earned
judgments and orders in writ and appeal proceedings before the High Court and the Apex
Court also held them entitled to the benefits, as discussed supra, w.e.f. 1st April, 1993. The
said judgments have attained finality and accordingly, the writ respondents have complied
with the directions contained in the said judgments/orders.

14. While going through the impugned order, Annexure P-10, it appears that the
respondents are in breach of the judgments/orders passed by this Court and the Apex Court
from time to time, as discussed above, for the simple reason that the respondents have
based the impugned order Annexure P-10 solely on the basis of an audit report and
Annexure P-9, letter dated 15t January, 2002, and have recorded that the petitioners are
entitled to arrears only for three years, whereas that was not direction of the Apex Court,
rather the impugned order runs contrary to the directions passed by the Apex Court. It was
obligatory for the respondents to have replied to the audit report explaining as to what were
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the reasons and under what circumstances the arrears were released in favour of the writ
petitioners w.e.f. 1st April, 1993. Without adopting the said course, the respondents passed
the impugned orders, which are not in tune with the directions passed by the Apex Court.

15. Indisputably, the writ petitioners have not played any active part in making
the orders of arrears. The orders were made, at the cost of repetition, as per the mandate of
the judgments/orders earned by the petitioners.

16. We may make a reference to the decision of the Apex Court in State of
Punjab and others etc. vs. Rafiq Masih (White Washer) etc., 2015 AIR SCW 501,
wherein the Apex Court has laid parameters and guidelines for effecting recovery from the
government employees. It is apt to reproduce paragraphs 9 and 11 as under:

“9. The doctrine of equality is a dynamic and evolving concept having many
dimensions. The embodiment of the doctrine of equality, can be found in Articles 14 to
18, contained in Part III of the Constitution of India, dealing with "Fundamental
Rights". These Articles of the Constitution, besides assuring equality before the law
and equal protection of the laws; also disallow, discrimination with the object of
achieving equality, in matters of employment; abolish untouchability, to upgrade the
social status of an ostracized section of the society; and extinguish titles, to scale
down the status of a section of the society, with such appellations. The embodiment of
the doctrine of equality, can also be found in Articles 38, 39, 39A, 43 and 46 contained
in Part IV of the Constitution of India, dealing with the "Directive Principles of State
Policy". These Articles of the Constitution of India contain a mandate to the State
requiring it to assure a social order providing justice - social, economic and political, by
inter alia minimizing monetary inequalities, and by securing the right to adequate
means of livelihood, and by providing for adequate wages so as to ensure, an
appropriate standard of life, and by promoting economic interests of the weaker
sections.

XoXXexxxx XXXXXXXXXXXX XXX XXXXXXXXXX

11. For the above determination, we shall refer to some precedents of this Court
wherein the question of recovery of the excess amount paid to employees, came up for
consideration, and this Court disallowed the same. These are situations, in which
High Courts all over the country, repeatedly and regularly set aside orders of recovery
made on the expressed parameters.

(i). Reference may first of all be made to the decision in Syed Abdul Qadir v. State of
Bihar, 2009 3 SCC 475, wherein this Court recorded the following observation in
paragraph 58:

"58. The relief against recovery is granted by courts not because of any right in
the employees, but in equity, exercising judicial discretion to relieve the
employees from the hardship that will be caused if recovery is ordered. But, if
in a given case, it is proved that the employee had knowledge that the
payment received was in excess of what was due or wrongly paid, or in cases
where the error is detected or corrected within a short time of wrong payment,
the matter being in the realm of judicial discretion, courts may, on the facts
and circumstances of any particular case, order for recovery of the amount
paid in excess. See Sahib Ram v. State of Haryana, 1995 Suppl SCC 18,
Shyam Babu Verma v. Union of India, 1994 2 SCC 521, Union of India v. M.
Bhaskar, 1996 4 SCC 416, V. Ganga Ram v. Director, 1997 6 SCC 139, Col.
B.J. Akkara (Retd.) v. Gout. of India, 2006 11 SCC 709, Purshottam Lal Das v.
State of Bihar, 2006 11 SCC 492, Punjab National Bank v. Manjeet Singh,
2006 8 SCC 647 and Bihar SEB v. Bijjay Bahadur, 2000 10 SCC 99."
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(Emphasis is ours)

First and foremost, it is pertinent to note, that this Court in its judgment in
Syed Abdul Qadir's case recognized, that the issue of recovery revolved on the action
being iniquitous. Dealing with the subject of the action being iniquitous, it was sought
to be concluded, that when the excess unauthorised payment is detected within a
short period of time, it would be open for the employer to recover the same. Conversely,
if the payment had been made for a long duration of time, it would be iniquitous to
make any recovery. Interference because an action is iniquitous, must really be
perceived as, interference because the action is arbitrary. All arbitrary actions are
truly, actions in violation of Article 14 of the Constitution of India. The logic of the
action in the instant situation, is iniquitous, or arbitrary, or violative of Article 14 of the
Constitution of India, because it would be almost impossible for an employee to bear
the financial burden, of a refund of payment received wrongfully for a long span of
time. It is apparent, that a government employee is primarily dependent on his wages,
and if a deduction is to be made from his/her wages, it should not be a deduction
which would make it difficult for the employee to provide for the needs of his family.
Besides food, clothing and shelter, an employee has to cater, not only to the education
needs of those dependent upon him, but also their medical requirements, and a variety
of sundry expenses. Based on the above consideration, we are of the view, that if the
mistake of making a wrongful payment is detected within five years, it would be open
to the employer to recover the same. However, if the payment is made for a period in
excess of five years, even though it would be open to the employer to correct the
mistake, it would be extremely iniquitous and arbitrary to seek a refund of the
payments mistakenly made to the employee. In this context, reference may also be
made to the decision rendered by this Court in Shyam Babu Verma v. Union of India,
1994 2 SCC 521, wherein this Court observed as under:

"11. Although we have held that the petitioners were entitled only to the pay
scale of Rs 330-480 in terms of the recommendations of the Third Pay
Commission w.e.f. January 1, 1973 and only after the period of 10 years, they
became entitled to the pay scale of Rs 330-560 but as they have received the
scale of Rs 330-560 since 1973 due to no fault of theirs and that scale is being
reduced in the year 1984 with effect from January 1, 1973, it shall only be
just and proper not to recover any excess amount which has already been
paid to them. Accordingly, we direct that no steps should be taken to recover or
to _adjust any excess amount paid to the petitioners due to the fault of the
respondents, the petitioners being in no way responsible for the same.”

(Emphasis is ours)

It is apparent, that in Shyam Babu Verma's case , the higher pay- scale commenced to
be paid erroneously in 1973. The same was sought to be recovered in 1984, i.e., after
a period of 11 years. In the aforesaid circumstances, this Court felt that the recovery
after several years of the implementation of the pay-scale would not be just and
proper. We therefore hereby hold, recovery of excess payments discovered after five
years would be iniquitous and arbitrary, and as such, violative of Article 14 of the
Constitution of India.

(ii). Examining a similar proposition, this Court in Col. B.J. Akkara v. Government of
India, 2006 11 SCC 709, observed as under:

"28. Such relief, restraining back recovery of excess payment, is granted by
courts not because of any right in the employees, but in equity, in exercise of
judicial discretion to relieve the employees from the hardship that will be
caused if recovery is implemented. A government servant, particularly one in
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the lower rungs of service would spend whatever emoluments he receives for
the upkeep of his family. If he receives an excess payment for a long period, he
would spend it, genuinely believing that he is entitled to it. As any subsequent
action to recover the excess payment will cause undue hardship to him, relief
is granted in that behalf. But where the employee had knowledge that the
payment received was in excess of what was due or wrongly paid, or where
the error is detected or corrected within a short time of wrong payment, courts
will not grant relief against recovery. The matter being in the realm of judicial
discretion, courts may on the facts and circumstances of any particular case
refuse to grant such relief against recovery.”

(Emphasis is ours)

A perusal of the aforesaid observations made by this Court in Col. B.J.
Akkara's case reveals a reiteration of the legal position recorded in the earlier
judgments rendered by this Court, inasmuch as, it was again affirmed, that the right
to recover would be sustainable so long as the same was not iniquitous or arbitrary. In
the observation extracted above, this Court also recorded, that recovery from
employees in lower rung of service, would result in extreme hardship to them. The
apparent explanation for the aforesaid conclusion is, that employees in lower rung of
service would spend their entire earnings in the upkeep and welfare of their family,
and if such excess payment is allowed to be recovered from them, it would cause them
far more hardship, than the reciprocal gains to the employer. We are therefore satisfied
in concluding, that such recovery from employees belonging to the lower rungs (ie.,
Class-III and Class-IV - sometimes denoted as Group 'C' and Group 'D') of service,
should not be subjected to the ordeal of any recovery, even though they were
beneficiaries of receiving higher emoluments, than were due to them. Such recovery
would be iniquitous and arbitrary and therefore would also breach the mandate
contained in Article 14 of the Constitution of India.

(iii). This Court in Syed Abdul Qadir v. State of Bihar held as follows:

"59. Undoubtedly, the excess amount that has been paid to the appellant
teachers was not because of any misrepresentation or fraud on their part and
the appellants also had no knowledge that the amount that was being paid to
them was more than what they were entitled to. It would not be out of place to
mention here that the Finance Department had, in its counter- affidavit,
admitted that it was a bona fide mistake on their part. The excess payment
made was the result of wrong interpretation of the Rule that was applicable to
them, for which the appellants cannot be held responsible. Rather, the whole
confusion was because of inaction, negligence and carelessness of the officials
concerned of the Government of Bihar. Learned counsel appearing on behalf of
the appellant teachers submitted that majority of the beneficiaries have either
retired or are on the verge of it. Keeping in view the peculiar facts and
circumstances of the case at hand and to avoid any hardship to the appellant
teachers, we are of the view that no recovery of the amount that has been paid
in excess to the appellant teachers should be made."

(Emphasis is ours)

Premised on the legal proposition considered above, namely, whether on the
touchstone of equity and arbitrariness, the extract of the judgment reproduced above,
culls out yet another consideration, which would make the process of recovery
iniquitous and arbitrary. It is apparent from the conclusions drawn in Syed Abdul
Qadir's case , that recovery of excess payments, made from employees who have
retired from service, or are close to their retirement, would entail extremely harsh
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consequences outweighing the monetary gains by the employer. It cannot be forgotten,
that a retired employee or an employee about to retire, is a class apart from those who
have sufficient service to their credit, before their retirement. Needless to mention, that
at retirement, an employee is past his youth, his needs are far in excess of what they
were when he was younger. Despite that, his earnings have substantially dwindled
(or would substantially be reduced on his retirement). Keeping the aforesaid
circumstances in mind, we are satisfied that recovery would be iniquitous and
arbitrary, if it is sought to be made after the date of retirement, or soon before
retirement. A period within one year from the date of superannuation, in our
considered view, should be accepted as the period during which the recovery should
be treated as iniquitous. Therefore, it would be justified to treat an order of recovery,
on account of wrongful payment made to an employee, as arbitrary, if the recovery is
sought to be made after the employee's retirement, or within one year of the date of his
retirement on superannuation.

(iv). Last of all, reference may be made to the decision in Sahib Ram Verma v. Union of
India, 1995 Suppl SCC 18, wherein it was concluded as under:

"4. Mr. Prem Malhotra, learned counsel for the appellant, contended that the
previous scale of Rs 220-550 to which the appellant was entitled became Rs
700-1600 since the appellant had been granted that scale of pay in relaxation
of the educational qualification. The High Court was, therefore, not right in
dismissing the writ petition. We do not find any force in this contention. It is
seen that the Government in consultation with the University Grants
Commission had revised the pay scale of a Librarian working in the colleges to
Rs 700-1600 but they insisted upon the minimum educational gualification of
first or second class M.A., M.Sc., M.Com. plus a first or second class B.Lib.
Science or a Diploma in Library Science. The relaxation given was only as
regards obtaining first or second class in the prescribed educational
qualification but not relaxation in the educational qualification itself.

5. Admittedly the appellant does not possess the required educational
qualifications. Under the circumstances the appellant would not be entitled to
the relaxation. The Principal erred in granting him the relaxation. Since the
date of relaxation the appellant had been paid his salary on the revised scale.
However, it is not on account of any misrepresentation made by the appellant
that the benefit of the higher pay scale was given to him but by wrong
construction made by the Principal for which the appellant cannot be held to be
at_fault. Under the circumstances the amount paid till date may not be
recovered from the appellant. The principle of equal pay for equal work would
not apply to the scales prescribed by the University Grants Commission. The
appeal is allowed partly without any order as to costs.” (Emphasis is ours)

It would be pertinent to mention, that Librarians were equated with Lecturers,
for the grant of the pay scale of Rs.700-1600. The above pay parity would extend to
Librarians, subject to the condition that they possessed the prescribed minimum
educational qualification (first or second class M.A., M.Sc., M.Com. plus a first or
second class B.Lib. Science or a Diploma in Library Science, the degree of M.Lib.
Science being a preferential qualification). For those Librarians appointed prior to
3.12.1972, the educational qualifications were relaxed. In Sahib Ram Verma's case , a
mistake was committed by wrongly extending to the appellants the revised pay scale,
by relaxing the prescribed educational qualifications, even though the concerned
appellants were ineligible for the same. The concerned appellants were held not
eligible for the higher scale, by applying the principle of "equal pay for equal work".
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This Court, in the above circumstances, did not allow the recovery of the excess
payment. This was apparently done because this Court felt that the employees were
entitled to wages, for the post against which they had discharged their duties. In the
above view of the matter, we are of the opinion, that it would be iniquitous and
arbitrary for an employer to require an employee to refund the wages of a higher post,
against which he had wrongfully been permitted to work, though he should have
rightfully been required to work against an inferior post.”

17. Having glace of the above discussion, we are of the considered view that the
impugned orders amount to virtually setting aside the judgment of the Apex Court.
However, keeping in view the facts of the cases that the respondents have passed the
impugned orders after noticing some audit report, we do not want to draw any contempt
proceedings against the respondents.

18. In view of the above, all the writ petitions are allowed and the impugned
orders are quashed and set aside. Pending CMPs, if any, also stand disposed of.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON'BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

Rama Kundra ...Appellant.
Versus
M/s. Esskay Woolen & Spinning Mills and others ...Respondents.
OSA No. 12 of 2006

Reserved on: 27.10.2015
Decided on: 3.11.2015

Code of Civil Procedure, 1908- Order 21 Rules 64 and 66- A decree was put to the
execution- when the decree was not satisfied, property of J.D. was attached and put to
auction- however, Court had not recorded the satisfaction, whether the entire property was
required to be sold or sale of a portion was sufficient to satisfy the decree- held, that sale is
nullity- sale set aside and amount ordered to be refunded to the legal representatives of
auction purchaser. (Para-6 to 20)

Case referred:
Balakrishnan versus Malaiyandi Konar, 2006 AIR SCW 951

For the appellant: Mr. Karan Singh Kanwar, Advocate.

For the respondent: Mr. Virender Singh Rathore, Advocate, for respondents No. 1 & 2 (a).
Mr. K.D. Sood, Senior Advocate, with Mr. Mukul Sood, Advocate, for
respondent No. 3.

The following judgment of the Court was delivered:

Mansoor Ahmad Mir, Chief Justice.

This appeal is directed against the judgment and order, dated 22.09.2006,
made by the learned Single Judge in OMPs No. 201 of 1994 & 189 of 1999 and Execution
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Petition No. 26 of 1989, whereby and whereunder the sale was set aside and the Execution
Petition was dismissed (for short "the impugned judgment").

2. The Decree Holder and the Judgment Debtors have not questioned the
impugned judgment, has been questioned by the auction purchaser, namely Smt. Raj
Kapoor, who died during the pendency of the appeal and her legal representative has been
brought on record, on the ground that she was a bona fide purchaser and no illegality was
committed while making the orders under Order XXI Rule 66 of the Code of Civil Procedure,
1908 (for short "CPC") and Order XXI Rule 66 CPC, the impugned judgment be set aside and
she be handed over the possession of the property, the subject matter of the appeal.

3. The core question involved in this appeal is - whether the Executing Court,
while determining the Execution Petition, has followed the mandate of Order XXI read with
the Rules?

4. In order to determine the issue and return the findings, it is necessary to
give a brief resume of the case, the womb of which has given birth to the instant appeal.

S. Civil Suit No. 10 of 1980, titled as State Bank of India versus M/s. Esskay
Woolen & Spinning Mills (P) Ltd. and another, was filed in the year 1980, which was decided
in ex-parte vide judgment and decree, dated 30.04.1981. The Execution Petition was filed
by the Decree Holder and notice was issued to the Judgment Debtors for satisfying the
decree, failed to do so and execution was sought by attachment and sale of land measuring
442 Kanals 7 Marlas, situated at Mehal Beli, Mauja Satana, District Kangra, which was
owned by original defendant No. 2 /Judgment Debtor No. 2. Attachment order was made on
09.05.1991, constraining the Decree Holder to lay an application for sale of the attached
property and for proclamation in terms of Order XXI Rule 66 CPC, which was diarized as
OMP No. 428 of 1991. During the pendency of the said application, the Judgment Debtors
filed an application for setting aside the ex-parte decree and execution of the decree was
stayed. The said application was dismissed and the stay order was vacated. On
15.03.1994, orders qua warrant of sale were made by the Registrar.

0. While going through the file, one comes to an inescapable conclusion that no
order was passed by the Executing Court in terms of Order XXI Rule 64 CPC, which reads
as under:

"ORDER XXI
EXECUTION OF DECREES AND ORDERS

64. Power to order property attached to be sold and proceeds
to be paid to person entitled. - Any Court executing a decree may
order that any property attached by it and liable to sale, or such
portion thereof as may seem necessary to satisfy the decree, shall be
sold, and that the proceeds of such sale, or a sufficient portion
thereof, shall be paid to the party entitled under the decree to receive
the same."

7. The mandate of law, reproduced above, is to pass an order to record
satisfaction as to whether the portion of the attached property or the entire attached
property is to be put to sale in order to satisfy the decree. It is not just a formality, but is
mandatory, because the said mandate of law gives power to the Court to deprive a person
from his property, that is why the Court had to record its satisfaction.
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8. Our this view is fortified by the Apex Court judgment in the case titled as
Balakrishnan versus Malaiyandi Konar, reported in 2006 AIR SCW 951. It is apt to
reproduce paras 10 and 11 of the judgment herein:

"10. The provision contains some significant words. They are
"necessary to satisfy the decree". Use of the said expression clearly
indicates the legislative intent that no sale can be allowed beyond the
decretal amount mentioned in the sale proclamation. (See Takkaseela
Pedda Subba Reddi v. Pujari Padmavathamma (AIR 1977 SC 1789).
In all execution proceedings, Court has to first decide whether it is
necessary to bring the entire property to sale or such portion thereof
as may seem necessary to satisfy the decree. If the property is large
and the decree to be satisfied is small the Court must bring only such
portion of the property the proceeds of which would be sufficient to
satisfy the claim of the decree-holder. It is immaterial whether the
property is one or several. Even if the property is one, if a separate
portion could be sold without violating any provision of law, only such
portion of the property should be sold. This is not just a discretion but
an obligation imposed on the Court. The sale held without examining
this aspect and not in conformity with this mandatory requirement
would be illegal and without jurisdiction. (See: Ambati Narasayya v.
M. Subba Rao and Anr., 1989 Suppl (2) SCC 693). The duty cast upon
the Court to sale only such portion or portion thereof as is necessary
to satisfy the decree is a mandate of the legislature which cannot be
ignored. Similar view has been expressed in S. Mariyappa (Dead) by
L. Rs. and Ors. v. Siddappa and Anr. (2005 (10) SCC 235).

11. In S. S. Dayananda v. K. S. Nagesh Rao and Ors. (1997 (4) SCC
451) it was held that the procedural compliance of Order XXI Rule, 64
of the Code is a mandatory requirement. This was also the view
expressed in Desh Bandhu Gupta v. N. L. Anand and Rajinder Singh
(1994 (1) SCC 131)."

9. The question is - whether such order was made?

10. The learned Single Judge has perused the record and has specifically
recorded that no such order was made. We have also gone through the record. In fact, the
order has been made under Order XXI Rul 66 CPC, but no order has been made under
Order XXI Rule 64 CPC. Thus, any steps taken in breach of Order XXI Rule 64 CPC is
nullity and without jurisdiction.

11. It is also worthwhile to mention herein that the Judgment Debtor No. 2 has
satisfied the decretal amount while making the payment during the pendency of the
Execution Petition.

12. Learned counsel for the appellant argued that the appellant has purchased
the property through auction and has deposited the money, is bona fide purchaser.

13. Learned Single Judge has taken care of the said fact and has directed the
Registry to refund the said amount to the appellant-auction purchaser alongwith interest, in
terms of para 29 of the impugned judgment.

14. Learned counsel for the appellant also argued that if any mistake has been
committed by the Court, why his client be made to suffer. The argument is misplaced and
devoid of any force for the following reasons:
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15. The Court has to pass orders strictly as per the law applicable. Order XXI
CPC read with the Rules provides a mechanism how to execute the decrees and what orders
are to be made by the Court. It also provides mechanism how to hear the objections of the
Judgment Debtors/Decree Holders and by any other person interested including the auction
purchaser.

16. The fact that the auction purchaser has deposited the amount, will not clothe
him with a right to purchase a property, when the foundation of the said exercise was illegal.
It is also a fact that the Judgment Debtors had to part with a big chunk of land, thereby had
to suffer from irreparable loss.

17. In the given circumstances, it was the duty of the Executing Court to see
whether the entire property was to be put to sale or some portion of it. But, unfortunately,
the Executing Court has not passed any order under Order XXI Rule 64 CPC.

18. It is the duty of the Court to see that the action of the Court should not
cause prejudice to a party. If any action of the Court prejudices any party, the law of
restitution applies in order to redress the same.

19. Having said so, the impugned judgment and order is well reasoned, needs no
interference.
20. The amount be refunded in terms of para 29 of the impugned judgment to

the auction purchaser/legal representatives of the auction purchaser.

21. Accordingly, the impugned judgment is upheld and the appeal is dismissed
alongwith all pending applications.

BEFORE HON’BLE MR.JUSTICE SURESHWAR THAKUR, J.

Ramesh Chauhan Petitioner.
Versus
Rajvir Singh Respondent.

Cr.MMO No. 35 of 2015 alongwith
Cr.MMO Nos. 36 and 37 of 2015.
Date of decision: 3.11.2015.

Code of Criminal Procedure, 1973- Section 311- Petitioner/accused filed applications
under Sections 311 and 315 of Cr.P.C and under Section 45 of Indian Evidence Act before
the trial Court- applications were dismissed - prior to filing of applications under Sections
311 and 315 of Cr.P.C, defence of the accused was closed by the trial Court- in revision,
Sessions Judge granted opportunity to the accused to adduce defence evidence- again no
defence evidence was led, therefore, evidence was again closed by the order of the Court- in
the aforesaid background applications under Sections 311 and 315 of Cr.P.C filed before
trial Court were dismissed - held, that applications under Sections 311 and 315 of Cr.P.C,
were rightly dismissed by the trial Court as the order of trial Court closing the right of the
accused to adduce his evidence had attained finality- however, application under Section 45
of Indian Evidence Act was wrongly dismissed by the trial Court as it had no connection
with closing of the evidence- hence, order of the trial Court qua dismissal of applications
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under Sections 311 and 315 of Cr.P.C upheld, whereas, order qua dismissal of application
under Section 45 of Indian Evidence Act set aside. (Para-2 to 4)

For the petitioner: Mr. Raman Prashar, Advocate.
For the respondent: Mr. M.S.Kanwar, Advocate.

The following judgment of the Court was delivered:

Sureshwar Thakur, J. (oral)

The petitioner herein/accused had filed three applications before the learned
trial Court, one application was filed under Section 311 Cr.P.C, another under Section 315
Cr.P.C and a third application was filed under Section 45 of the Indian Evidence Act.

2. Before proceeding to render an adjudication upon the tenability of the
renditions of the learned trial Court impugned before this Court, it is imperative to advert to
the factum of the learned trial Court having closed the right of the accused petitioner herein
to adduce evidence in defence. The order of the learned trial Court closing the right of the
accused/petitioner herein to adduce evidence in defence was assailed before the learned
Sessions Judge, Shimla, who while disposing of the revision petition as preferred before it,
by the aggrieved, assailing it, modified the order of the learned trial Court whereby it closed
the right of the petitioner herein/accused, to adduce evidence in defence, by directing the
learned trial Court to afford to the petitioner herein a right to adduce evidence in defence
within a period of nine months. However, the petitioner herein yet did not avail the
opportunity afforded to him by the learned Sessions Judge to adduce his evidence in
defence. Consequently, the learned trial Court was constrained to subsequently order for
the closing of the opportunity to the petitioner herein to adduce his evidence in defence. The
said order was assailed by the petitioner herein by his instituting Cr.MMO No. 27 of 2015
which petition came to be dismissed by this Court. In face thereof the sequelling ensuing
inference is of the petitioner herein being subsequent to the rendition of this Court in
Cr.MMO No. 27 of 2015 being consequently debarred to adduce his evidence in defence.
The petitioner concerted to move the aforesaid applications before the learned trial Court
which vide a common order came to be dismissed. Both the applications under Section 311
Cr.P.C and the application under Section 315 Cr.PC. were both maintainable as well as
amenable for acceptance by the learned trial Court, only in the event of the petitioner herein
having established that in the garb of the aforesaid applications instituted by him before the
learned trial Court, he has not endeavoured to circumvent the conclusive orders of the
learned trial Court whereby his right to adduce evidence in defence stood closed. In
determining whether the petitioner, has by his taking to subsequently institute applications
under Section 311 Cr.P.C and under Section 315 Cr.P.C. before the learned trial Court
concerted to circumvent the conclusive orders of the learned trial Court closing his right to
adduce evidence in defence, it is imperative to peruse the contents of the applications
constituted under Section 311 Cr.P.C. as well as under Section 315 Cr.P.C. There is a
manifestation in paragraph 2 of the application under Section 311 Cr.P.C. of the petitioner
herein concerting to bring on record certain documents before the learned trial Court
inasmuch as affidavit of 4.5.2009, receipt of 7.6.2010, affidavit of 7.2.2015 executed by
Narinder Kumar and to also examine him, for a just decision of the case. The effort on the
part of the petitioner herein to, through his application under Section 311 Cr.P.C. preferred
before the learned trial Court adduce into evidence the aforesaid documents appears to be a
cleverly devised machination on his part, to circumvent the order of the learned trial Court
whereby his right to adduce evidence in defence stood closed. Even though the amplitude of
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the plenary power conferred upon the trial Court under Section 311 Cr.P.C. takes within its
ambit any application preferred “at any stage” of any inquiry, trial or proceeding under the
Code by either the prosecution or the accused or to summon any person as a witness
though not summoned in person besides to recall or re-examine any person already
examined. Nonetheless, the plenary powers conferred thereunder upon the trial Court qua
it being empowered to “at any stage” of inquiry, trial or any proceedings receive any
application preferred before it either by the prosecution or the defence or summon any
witness or recall any of the witness, cannot be interpreted or read in isolation vis-a-vis
orders recorded by the learned trial Court whereon though opportunities stood afforded to
the accused to adduce his evidence in defence, he yet omits to avail of such opportunities,
constraining the learned trial Court to record an order closing his right to adduce evidence
in defence. Moreso when the order of the learned trial Court closing the right of the
accused to adduce his evidence in defence attains conclusivity rendering hence the
provisions of Section 311 Cr.P.C. resorted to by the petitioner herein subsequent to the
aforesaid conclusive order of the learned trial Court, to be unavailable for reliance by him
nor reliefs thereupon were affordable to him, as vindicating such an endevaour on the part
of the accused would tantamount to this Court, proceeding to both subvert the order of the
learned trial Court whereby the right of the accused to adduce evidence in defence stood
conclusively closed besides would also tantamount to countenancing an attempt on the part
of the accused petitioner herein, to in the guise of his relying upon the provisions of Section
311 of the Cr.P.C. circumvent the conclusive orders of the trial Court whereby his right to
adduce evidence in defence stood closed.

3. Apart therefrom immense succor to the inference aforesaid derived by this
Court, of the applications instituted by the petitioner subsequent to the conclusive rendition
of the trial Court whereby it closed the right of the accused to adduce evidence in defence,
under Section 311 Cr.P.C. and under Section 315 Cr.P.C. being nothing but a cleverly
resorted machination on his part to wriggle out beside evade the conclusive rendition of the
learned trial Court closing his right to adduce evidence in defence, is garnered by the factum
that all the pieces of evidence proposed to be adduced through application under Section
311 Cr.P.C. constituted a part of the defence of the accused which right of the accused to
adduce them in evidence in his defence, stood closed by a conclusive rendition of the learned
trial Court. As a natural corollary, if the application under Section 311 Cr.P.C. besides the
application under Section 315 Cr.P.C. had come to be allowed, it would have facilitated the
petitioner herein to adduce evidence in defence which opportunity to him to adduce evidence
in defence previously remained unavailed of by him constraining the learned Judge to close
his right to adduce evidence in defence. In revering the espousal of the learned counsel for
the petitioner herein it would subvert besides erode the essence of the provisions of Section
311 Cr.P.C which are meant to be resorted to only when they are not preceded by a
conclusive order of the learned trial Court closing the opportunity of the accused to adduce
his evidence in defence. Moreover, the salient nuance borne by the parlance “at any stage”
existing in Section 311 Cr.P.C. which stands extracted hereinafter, is of its permitting the
defence to adduce evidence in defence besides its permitting the prosecution to resort to its
provisions, only when there are no previous conclusive renditions of the trial Court closing
the right of the accused to adduce evidence in defence or its conclusively closing the right of
the prosecution to adduce its evidence. If any interpretation than the one aforesaid is
afforded to the parlance borne by the phrase “at any time” existing in Section 311 of the
Cr.P.C. it would open pave way for subversion of besides circumvention of a conclusive
rendition of a trial Court closing the right of the accused to adduce evidence in defence.

“311. Power to summon material witness or examine person
present- Any Court may, at any stage or any inquiry, trial or other
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proceeding under this Code, summon any person as a witness, or
examine any person in attendance though not summoned as a
witness, or recall and re-examine any person already examined; and
the Court shall summon and examine or recall and re-examine any
such person if his evidence appears to it to be essential to the just
decision of the case.”

For reiteration when the application under Section 311 Cr.P.C was preceded by a conclusive
order of the learned trial Court closing the right of the accused to adduce evidence in
defence any reliance by the petitioner upon the provisions of Section 315 Cr.P.C. and upon
the provisions of Section 311 Cr.P.C. would subvert the purpose, meaning and the stage
when the provisions of Section 311 Cr.P.C. have been contemplated by the legislature to
acquire operational force. Even otherwise the provisions of Section 311 Cr.P.C viewed in
another perspective acquire force and come into play besides empower the learned trial
Judge to summon any person as a witness though not summoned in person or recall or re-
examine any person already examined, necessarily then the provisions of Section 311 of the
Cr.P.C. hence are rather confined to be exercised by the learned trial Court only qua
summoning any person as a witness besides recall or re-examine a person already examined
yet it does not extend to facilitate the endeavour of the petitioner herein to in its grab adduce
documents into evidence as averred in paragraph 2 of the application and which constitute
pieces of evidence in defence of the accused right qua whose right of adduction into evidence
by the accused stands closed by a conclusive rendition of the trial Court. Apart therefrom
when the provisions of Section 311 were mis-resorted to by the petitioner herein the
documents as proposed to be adduced in evidence recited in paragraph 2 of the application
under Section 311 Cr.P.C may have been taken to be adduced into evidence by his invoking
provisions, other than the one existing in Section 311 of the Cr.P.C. For similarly available
analogous reasons, the dismissal of the application of the petitioner under Section 315
Cr.P.C. by the learned trial Court is sustainable. The outcome of the above discussion is
that the order of the learned trial Court dismissing the applications of the petitioner herein
preferred by him before it under the provisions of Section 311 and Section 315 of the Cr.P.C.
is both sustainable as well as vindicable.

4. Now the validity of the order of the learned trial Court in refusing relief to the
petitioner herein in an application preferred by him before it under Section 45 of the Indian
Evidence Act has to be gauged. The learned trial Court in ordering to refuse relief to the
petitioner herein in an application preferred by him before it under Section 45 of the Indian
Evidence Act, has in its order portrayed a legally unsound reason of there being no
occurrence in the application qua the scribe of the documents annexed with the application
besides one of the documents proposed to be sent for expert opinion inasmuch as Ext.D-2
being in Hindi. Apart therefrom the reason, for its disallowing the apposite application
preferred before it by the petitioner herein under Section 45 of the Indian Evidence Act, of
theirs already existing sufficient evidence on record other than expert evidence as sought to
be elicited by the petitioner for resting the controversy rendered unnecessary the elicitation
of an expert opinion on the documents recited in the application, also lacks in legal
sustainability. The learned trial Court appears to have been guided by the factum that the
conclusive order of the learned trial Court closing the right of the accused to adduce
evidence in defence also forestalled him to elicit the opinion of the expert concerned on the
disputed documents recorded in the application at hand. However, the provisions of Section
45 of the Indian Evidence Act are independent of both Sections 311 Cr.P.C. and of Section
315 Cr.P.C. besides concomitantly also the operational sway of the conclusive order of the
learned trial Court closing the right of the accused to adduce evidence in defence excludes
any reliance upon the provisions of Section 45 of the Indian Evidence Act by the petitioner
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herein especially when the said opinion would both facilitated as well as aided the learned
trial Court to render an effective adjudication qua the authorship of the adduced
documents. Obviously then, when the application under Section 45 of the Indian Evidence
Act was preferable and maintainable at any stage and would have facilitated the learned trial
Court to render a judicious pronouncement qua the authorship of the documents recited
therein hence the learned trial Court for a legally unsound reason having come to reject the
application preferred before it by the petitioner under Section 45 of the Indian Evidence Act,
has committed a gross error. In sequel the order of the learned trial Court declining relief to
the petitioner herein on his application under Section 45 of the Indian Evidence Act, is set-
aside. Consequently, the petitions bearing numbers Cr.MMO No. 35 of 2015 and Cr.MMO
No. 37 of 2015 are dismissed and the petition bearing number Cr. MMO No.36 of 2015 is
allowed. In sequel the order of the learned trial Court dismissing the applications of the
petitioner herein both under Section 311 and 315 Cr.P.C is maintained and upheld.
However, the findings of the learned trial Court in application under Section 45 of the Indian
Evidence Act are set-aside. Record be sent back forthwith. Parties are directed to appear
before the learned trial Court on 15t December, 2015.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

Satish Kvmar . Appellant
Vs.
State of H.P. and others .... Respondents

LPA No. 180 of 2009
Reserved on: 27.10.2015
Date of decision: 3.11.2015

Constitution of India, 1950- Article 226- An advertisement was issued for inviting the
applications for filling up the posts of Lecturers (College Cadre) in the subject of Music
(Vocal)- one post was reserved for ex-servicemen and in case of non-availability, the
dependent sons/daughters of ex-servicemen were eligible for the post - respondent no. 3 was
selected as a ward of ex-servicemen- writ petition was filed challenging his appointment-
Writ Court dismissed the writ petition- contention of the petitioner that respondent no. 3
ceased to be a dependent ward of ex-servicemen on appointment as ad-hoc lecturer is not
acceptable, as advertisement specifically provided that a person given appointment on ad-
hoc/volunteer/daily wages/contract or tenure basis shall be considered as dependent-
further, merely because father of the respondent No. 3 had taken benefit of reservation made
in favour of ex-servicemen is not sufficient to deprive the dependent of seeking employment-
appeal dismissed. (Para-7 to 9)

For the Appellant : Mr. Ajay Sharma, Advocate.

For the Respondents : Mr. V.S.Chauhan, Addl. A.G., with Mr. J.K.Verma, Dy. A.G.
and Mr. Ramesh Thakur, Asstt. A.G., for respondent No.1.

Mr. D.K. Khanna, Advocate, for respondent No.2.

Mr. Vijay Kumar Verma, Advocate, for respondent No.3.
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The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge

This Letters Patent Appeal has been filed by the writ petitioner/appellant
against the judgment passed by learned writ Court on 27.11.2009 whereby the petition filed
by the appellant came to be dismissed.

The facts, in brief, may be noticed.

2. An advertisement inviting applications for filling up of some posts of
Lecturers (College Cadre) in the subject of Music (Vocal) was published in the newspaper on
1.11.1994. One post of Lecturer in the subject of Music (Vocal) was reserved for ex-
servicemen candidate and if suitable ex-servicemen candidates were not available, then the
dependent sons/daughters of ex-servicemen were also eligible for the same.

3. It was the respondent No.3, who was selected against the post, being a ward
of ex-servicemen. This appointment of respondent No.3 was assailed by the appellant by
filing a writ petition on the grounds taken therein.

4. The respondents opposed the petition by filing their separate replies wherein
they justified the selection of respondent No.3.

S. The learned writ Court vide a detailed judgment dismissed the petition
against which the petitioner has filed the instant appeal.

6. Notably, the appellant has again raised in this appeal the same very grounds
as were raised before the learned writ Court. Firstly, it was alleged that respondent No.3 was
ineligible for being considered as dependent ward of ex-servicemen since the respondent
No.3 was earlier employed as adhoc Lecturer Music (Vocal) and had therefore ceased to be a
‘dependent ward’ and secondly, on the ground that the father of respondent No.3 had
already availed the benefit of ex-servicemen by getting re-employed as a driver against a
vacancy reserved for ex-servicemen and in terms of the Rules occupying the field, on such
re-employment of the ex-servicemen, his dependents were not entitled to the benefit of
reservation.

We have considered the rival submissions of the parties and have gone
through the records of the case carefully and meticulously.

7. Insofar as the first contention of the appellant that respondent No.3 ceased
to be a dependent ward of an ex-servicemen in view of his being employed as adhoc Music
(Vocal) Lecturer is concerned, this contention deserves to be out-rightly rejected in view of
the specific clause contained in the advertisement (Annexure A-1) wherein it was clearly
stipulated that the employed on adhoc/ volunteer/daily wages/contract or tenure basis
wards of ex-servicemen shall also be considered as dependent sons/daughters of ex-
servicemen. The relevant extract of the advertisement reads thus:

“If suitable Ex-servicemen candidates are not available, dependent
sons/daughters of ex-servicemen will be considered for the posts reserved for
ex-servicemen and if suitable dependent sons/ daughters of ex-servicemen are
also not available, general candidates will be considered for these reserved
posts. However, the sons/daughters of ex-servicemen who are employed on
adhoc/volunteer/daily wages/ contract/tenure basis will also be considered
as dependent sons/daughters of ex-servicemen. Further, if suitable OBC and
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handicapped (blind) candidates are not available, general candidates will be
considered for the posts reserved for such category of candidates.”

8. Indisputably, the appellant/petitioner has not assailed the advertisement
vide which sons/daughters of ex-servicemen serving as adhoc /contract employees were also
considered to be eligible as dependent wards of ex-servicemen. It is, therefore, not open for
the appellant to assail the appointment of respondent No.3 on this ground.

9. Now, coming to the second contention of the appellant to the effect that since
an ex-servicemen i.e. father of the respondent No.3 had already availed of the benefit of ex-
servicemen by getting employment as driver against a vacancy reserved for ex-servicemen is
concerned, suffice it to say that initially in note below Rule 3 (1) of the Demobilized Armed
Forces Personnel (Reservation of Vacancies in Himachal State Non-Technical Services)
Rules, 1972, did provide that for the purpose of the said rule an ex-serviceman or a release
army person shall cease to be so as soon as he joins the first civil employment under the
State Government. However, this note was deleted by Rule 2 of the Demobilized Armed
Forces Personnel (Reservation of Vacancies in Himachal State Non-Technical Services) (8th
amendment), Rules, 1985. That being the position, it can safely be concluded that the father
of respondent No.3 by virtue of his re-employment in the civil service did not cease to be an
ex-servicemen or that the respondent No.3 never ceased to be a dependent ward of an ex-
servicemen even if his father had availed the benefit of an ex-servicemen by getting
employment as a driver.

10. No other point was urged.

11. In view of the aforesaid discussion, we find no merit in this appeal and the
same is dismissed, leaving the parties to bear their costs.

BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

LPA No. 133 of 2009 along with LPA Nos. 121, 134 to 136 of
2009, 77 of 2010 and CWPOA No. 7854 of 2008

Judgment reserved on: 5.10.2015

Date of decision: November 3, 2015

1. LPA No. 133 of 2009

State of H.LP. . Appellant.
Vs.
Sanjay Gupta . Respondent.
For the Appellant : Mr. Anup Rattan, Mr.Romesh Verma, Additional

Advocate Generals with Mr.J.K. Verma, Deputy
Advocate General.

For the Respondent : Mr. Ajay Mohan Goel, Advocate.
2. LPA No. 121 of 2009
Ram Krishan Bhardwej .. Appellant
Vs.
State of H.P. & others ...Respondents.
For the appellant : Mr. Dilip Sharma, Senior Advocate with Ms.Nishi Goel,

Advocate.
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For the respondents : Mr.Anup Rattan, Mr.Romesh Verma, Additional Advocate
Generals with Mr.J.K. Verma, Deputy Advocate General, for
respondent No. 1.
Mr. N.S. Chandel, Advocate, for respondents No. 2 to 5.

3._LPA No. 134 of 2009

State ofH.P. . Appellant
Vs.
Surjeet Singh Katoch & Another ...Respondents.
For the appellant : Mr.Anup Rattan, Mr.Romesh Verma, Additional Advocate
Generals with Mr.J.K. Verma, Deputy Advocate General.
For the respondents : Mr.N.S. Chandel, Advocate, for respondents No. 1 to 4.

Mr. Dilip Sharma, Senior Advocate with Ms.Nishi Goel,
Advocate, for respondent No. 8.

4. LPA No. 135 of 2009

State ofH.P. . Appellant
Vs.
Amba Dutt & another. . Respondents.
For the appellant : Mr.Anup Rattan, Mr.Romesh Verma, Additional Advocate
Generals with Mr.J.K. Verma, Deputy Advocate General.
For the respondent : Mr.Ajay Mohan Goel, Advocate, for respondent No. 1.

Respondent No. 2 ex parte.

5. LPA No. 136 of 2009

State oftH.P. . Appellant
Vs.
Bikram Singh Mehta & Others ... Respondents.
For the appellant : Mr.Anup Rattan, Mr.Romesh Verma, Additional Advocate
Generals with Mr.J.K. Verma, Deputy Advocate General.
For the respondents : Mr.S.R. Sharma, Advocate, for respondent No. 1.

Respondents No. 2 and 3 ex parte.

6. LPA No. 77 of 2010

State of H.P. & Another ... Appellants
Vs.
Naresh Kumar Gupta & Another ...Respondents.
For the appellants :  Mr.Anup Rattan, Mr.Romesh Verma, Additional Advocate
Generals with Mr.J.K. Verma, Deputy Advocate General.
For the respondents : Ms. Ranjana Parmar, Senior Advocate with Ms.Komal

Kumari, Advocate.

7. CWPOA No. 7854 of 2008

Jyoti Singh Negi. . Petitioner
Vs.
State of H.P. & Another . Respondents.
For the Petitioner : Ms. Sunita Sharma, Advocate.
For the respondents : Mr..Anup Rattan, Mr.Romesh Verma, Additional Advocate

Generals with Mr.J.K. Verma, Deputy Advocate General, for
respondent No. 1.
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Mr. Dilip Sharma, Senior Advocate with Ms.Nishi
Goel, Advocate, for respondent No. 2.

Constitution of India, 1950- Article 226- Writ petitioners were working as Junior
Engineers in HP PWD- they had completed more than five years of service and had passed
departmental examination- they alone were entitled to be considered for promotion to the
higher post of Assistant Engineers- writ Court held that any person who had been conferred
with gazetted status was required to pass the departmental examination enabling him to
seek promotion to the higher post and allowed the writ petition- appellants contended that
mere conferment of gazetted status would not attract the applicability of H.P. Departmental
Examination Rules, unless Service Rules were modified- held, that the executive
instructions can fill up the gaps not covered by the Rules, but they cannot be in derogation
of statutory rules- however, State cannot amend or supersede the statutory rules or add
something therein by the administrative instructions- there was no provision for passing
departmental examination in the statutory rules- Department Examination Rules have been
framed for conducting the departmental examination and do not substitute/supplement the
Service Rules- mere fact that post is declared as gazetted will not attract the provision of
H.P. Departmental Examination Rules- appeal allowed and the writ petition ordered to be
dismissed. (Para-5 to 32)

Cases referred:

State of Haryana vs. Shamsher Jang Shukla AIR 1972 SC 1546

Dr. Rajinder Singh vs. State of Punjab and others AIR 2001 SC 1769

Union of India and others vs. Sh. Somasundaram Viswanath and others AIR 1988 SC 2255
Paluru Ramkrishnaiah and others vs. Union of India and another, AIR 1990 SC 166

Union of India and another vs. Central Electrical and Mechanical Engineering Service
Group A (Direct Recruits) Association, CPWD and others AIR 2008 SC 3

Sant Ram Sharma vs. State of Rajasthan and others AIR 1967 SC 1910

Sitaram Jivyabhai Gavali vs. Ramjibhai Potiyabhai Mahala and others (1987) 2 SCC 262
State of Sikkim vs. Dorjee Tshering Bhutia and others (1991) 4 SCC 243

Chandigarh Administration through the Director Public Instructions (colleges), Chandigarh
vs. Usha Kheterpal Waie and others (2011) 9 SCC 645

Union of India and others vs. Sh. Somasundaram Viswanath and others AIR 1988 SC 2255
Union of India and another vs. Central Electrical and Mechanical Engineering Service
Group A (Direct Recruits) Association, CPWD and others AIR 2008 SC 3,

Chandigarh Administration through the Director Public Instructions (colleges), Chandigarh
vs. Usha Kheterpal Waie and others (2011) 9 SCC 645

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge
CWP Nos. 9485 of 2012 and 6870 of 2014

The issue involved in these petitions is in no way connected with the subject
matter involved in these appeals, therefore, delinked and be listed separately.

LPA No. 133 of 2009 along with LPA Nos. 121, 134 to 136 of 2009, 77 of 2010 and
CWPOA No. 7854 of 2008

Since common question of law and facts arise for consideration in these
appeals, therefore, they are taken up together for disposal.
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2. The moot question involved in these appeals and writ petition are:

(i) Whether by conferment of the gazetted status alone, the Junior
Engineers, who had put in five years of service, were required to
qualify the departmental examination prescribed under the
Departmental Examination Rules, 1976 despite there being no
corresponding provision or amendment carried out in the statutory
service Rules framed under Article 309 of the Constitution of India to
this effect?

3. The writ petitioners who are the private respondents in these appeals were
working as Junior Engineers in the Himachal Pradesh Public Works Department (for short
‘HPPWD’) and had assailed the notification dated 25.4.1992 whereby the earlier notification
dated 5.7.1989 confirming gazetted status on the Junior Engineers who had put in five
years of service, was ordered to be withdrawn.

4. The precise case of the writ petitioners was that since they had put in more
than five years of service and had even passed the departmental examination as per the
Departmental Examination Rules, 1976 (for short Rules of 1976), they alone were entitled to
be considered for promotion to the next higher post of Assistant Engineers which had fallen
vacant between 5.6.1989 to 24.4.1992.

S. The learned writ Court on the basis of the amendment carried out in the
Departmental Examination Rules on 17.8.1989 concluded that any person who had been
conferred with Gazetted status was essentially required to pass the departmental
examination to enable him to seek promotion to the next higher post. Having held so, the
petitions filed by the private respondents came to be allowed and consequently, the
promotions of the appellants came to be quashed and set-aside for want of their having
passed the Departmental Examination.

6. It is vehemently argued by the learned counsel for the appellants that the
mere conformant of “gazetted status” would not attract the applicability of the Himachal
Pradesh Departmental Examination Rules, unless the service rules were amended
incorporating therein the requirement of passing the departmental examination, as per the
H.P. Departmental Examination Rules, in order to attain promotion to the higher post. In
support of the aforesaid contention, reliance has been placed upon the following judgments
of the Hon’ble Supreme Court.

State of Haryana vs. Shamsher Jang Shukla AIR 1972 SC 1546, Dr.
Rajinder Singh vs. State of Punjab and others AIR 2001 SC 1769, Union of India and
others vs. Sh. Somasundaram Viswanath and others AIR 1988 SC 2255, Paluru
Ramkrishnaiah and others vs. Union of India and another, AIR 1990 SC 166 and
Union of India and another vs. Central Electrical and Mechanical Engineering
Service Group A (Direct Recruits) Association, CPWD and others AIR 2008 SC 3.

7. On the other hand, learned counsel for the respondents, would argue that a
person, who has been conferred with gazetted status is required to pass the departmental
examination as provided for in the Himachal Pradesh Departmental Examination Rules,
1976 and mere fact that no amendment has been carried out in the statutory Rules, would
have no effect, as the Departmental Examination Rules, 1976 would apply independently.
In support of the aforesaid contention, the respondents have placed reliance upon the
following judgments of the Hon’ble Supreme Court.

Sant Ram Sharma vs. State of Rajasthan and others AIR 1967 SC
1910, Sitaram Jivyabhai Gavali vs. Ramjibhai Potiyabhai Mahala and others (1987)
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2 SCC 262, State of Sikkim vs. Dorjee Tshering Bhutia and others (1991) 4 SCC 243
and Chandigarh Administration through the Director Public Instructions (colleges),
Chandigarh vs. Usha Kheterpal Waie and others (2011) 9 SCC 645.

We have heard learned counsel for the parties and have gone through the
records of the case.

8. Before proceeding further, we deem it proper to first discuss the judgments,
as relied upon by the parties to the lis.

Judgments relied upon by the Appellants:

9. In State of Haryana vs. Shamsher Jang Shukla AIR 1972 SC 1546, the
Hon’ble Supreme Court observed that where the administrative instructions issued by the
Government add to the qualification already prescribed by rules relating to the promotion
framed under Article 309, then the same would undoubtedly effect the promotion of the
concerned officers and they would thus relate to and impinge upon the conditions of service
and in such situation, the respondents-State was not competent to alter by means of
administrative instructions the conditions of service prescribed by the Rules. It was held:

“7. It may be noted that herein we are dealing only with those who were
promoted from the cadre of clerks in the Secretariat. The first question
arising for decision is whether the Government was competent to add by
means of administrative instructions to the quadlifications prescribed
under the Rules framed under, Art. 309. The High Court and the courts
below have come to the conclusion that the Government was incompetent
to do so. This Court has ruled in Sant Ram Sharma v. State of Rajasthan
and anr. (1) that while the Government cannot amend or supersede the
statutory rules by administrative instructions, if the rules are silent on
any particular point, the Government can fill up the gaps and
supplement the rules and issue instructions not inconsistent with the
rules already framed. Hence we have to see whether the instructions
with which we are concerned, so far as they relate to (1) [1968] S.C.R.
111. the clerks in the Secretariat amend or alter the conditions of service
prescribed by the rules framed under Art. 309. Undoubtedly the
instructions issued by the Government add to those qualifications. By
adding to the qualifications already prescribed by the rules, the
Government has really altered the existing conditions of service. The
instructions issued by the Government undoubtedly affect the promotion
of concerned officials and therefore they relate to their conditions of
service. The Government is not competent to alter the rules framed under
Art. 309 by means of administrative instructions. We are unable to agree
with the contention of the State that by issuing the instructions in
question, the Government had merely filled up a gap in the rules. The
rules can be implemented without any difficulty. We see no gap in the
rules.

8. There is a further difficulty in the way of the Government. The
additional qualification prescribed under the administrative instructions
referred to earlier undoubtedly relates to the conditions of service of the
Government servants. As laid down by this Court in Mohammad Bhakar
and ors. v. Y. Krishna Reddy and Ors. (1), any rule which affects the
promotion of a person relates to his conditions of service and therefore
unless the same is approved by the Central Government in terms of
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proviso, to sub-s. (7) of s. 115 of the States Reorganization Act, 1956, it is
invalid as it violates sub-s. (7) of s. 115 of the States Re- organization Act.
Admittedly the approval of the Central Government had not been
obtained for issuing those instructions. But reliance was sought to be
placed on the letter of the Central Government dated March 27, 1957
wherein the Central Government accorded advance approval to the State
Governments regarding the change in the conditions of service obtaining
immediately before November 1, 1956 in the matter of traveling
allowance, discipline, control, classification, appeal, conduct, probation
and departmental promotion. The scope of that letter has been considered
by this Court in Mohammad Bhakar's case (supra). Therein this Court
held that the letter in question cannot be considered as permitting the
State Governments to alter any conditions of service relating to promotion
of the affected Government servants.

10. In Dr. Rajinder Singh vs. State of Punjab and others AIR 2001 SC 1769,
the Hon’ble Supreme Court observed that no government order, notification or circular can
substitute the statutory rules framed with the authority of law. It was held:

“5. It has not been disputed before us that at the relevant date when the
respondent No.3 was recommended for promotion, he had not completed
10 years of service within the meaning of Rule 9A read with Rule 2(2) of
the PCMS Class 1 Rules. As the respondent No.3 was not possessing the
requisite qualifications on the relevant date, he could not be considered
for promotion to the post of Deputy Director, Health Services.

6. We do not agree with the High Court that even without amending the
rules, the respondent-State could have declared the PCMS Class II as
PCMS Class 1. The notification dated 9th April, 1989 reads as:

"In pursuance of the recommendations of the Committee for the
removal of anomalies in the Revised Scales of pay of Punjab Civil
Medical Services, the President of India is pleased to declare the PCMS
(Class II) as PCMS (Class I). There will be only one service with the
nomenclature of PCMS (Class I) with effect from 1.1.1986.

The necessary amendments in the service rules of PCMS (Class II) and
PCMS (Class I) will be made separately.

This issue with the concurrence of the Finance Department conveyed
vide their 1.D. No.l0/27/89-FPI, dated 20.3.89."

(Emphasis Supplied)

A perusal of the notification clearly indicates that the Government itself
was aware that the two classes of service cannot be equated or
treated alike without amending the rules. There is no dispute that the
rules have not been amended so far. The Departmental Promotion
Committee, therefore, erred in recommending the promotion of
respondent No.3, ignoring the rules and only relying upon a
notification.

7. The settled position of law is that no Government Order, Notification or
Circular can be a substitute of the statutory rules framed with the
authority of law. Following any other course would be disastrous
inasmuch as it would deprive the security of tenure and right of equality
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conferred upon the civil servants under the constitutional scheme. It
would be negating the so far accepted service jurisprudence. We are of
the firm view that the High Court was not justified in observing that even
without the amendment of the rules, the Class II of the service can be
treated as Class I only by way of notification. Following such a course in
effect amounts to amending the rules by a Government Order and
ignoring the mandate of Article 309 of the Constitution.

8. As respondent No.3 was not eligible for consideration to the post of
Deputy Director, Health Services, the Departmental Promotion Committee
committed a mistake in recommending him. Consequent promotion of
respondent No.3 on the basis of recommendation of the Departmental
Promotion Committee being contrary to law is liable to be set aside”

11. In Union of India and others vs. Sh. Somasundaram Viswanath and
others AIR 1988 SC 2255, the Hon’ble Supreme Court observed that as per the settled law
the law the norms regarding recruitment and promotion of an employee can be laid down
either by a law made by the appropriate Legislature or by rules made under the proviso to
Article 309 or by means of executive instructions issued under Article 73 in the case of Civil
Services under the Union of India and under Article 162 in the case of Civil Services under
the State Government. If there is a conflict between the executive instructions and the rules
made under proviso to Article 309, then the rules made under proviso to Article 309 would
prevail, and if there is a conflict between the rules made under the proviso to Article 309 of
the Constitution of India and the law made by the appropriate Legislature the law made by
the appropriate Legislature prevails.

12. In Paluru Ramkrishnaiah and others vs. Union of India and another,
AIR 1990 SC 166, three Judges of Hon’ble Supreme Court held that an executive
instruction could make a provision only with regard to a matter which was not covered by
the Rules and that such executive instruction could not override any provision of the Rule
framed under Article 309.

13. In Union of India and another vs. Central Electrical and Mechanical
Engineering Service Group A (Direct Recruits) Association, CPWD and others AIR 2008
SC 3, the Hon’ble Supreme Court held that executive instructions can only fill in gaps not
covered by Rules, but the same cannot be in derogation of statutory rules.

Judgments relied upon by the Respondents:

14. In Sant Ram Sharma vs. State of Rajasthan and others AIR 1967 SC
1910, the Constitution Bench of Hon’ble Supreme Court held that even in absence of
statutory rules governing promotions framed by the Government it can always issue
administrative instructions regarding the principles to be followed.

15. In Sitaram Jivyabhai Gavali vs. Ramjibhai Potiyabhai Mahala and
others (1987) 2 SCC 262, it was held by the Hon’ble Supreme Court that new conditions of
service can always be introduced by executive order which remain operative till its express
or implied repeal by a subsequent order or regulation or statute.

16. In State of Sikkim vs. Dorjee Tshering Bhutia and others (1991) 4 SCC
243, the Hon’ble Supreme Court observed that where the statutory provision of the rule is
unworkable and inoperative for the time being due to any reasons, in that event, power
under Article 162 can always be invoked and exercised by the State Government.


http://indiankanoon.org/doc/1123043/

135

17. In Chandigarh Administration through the Director Public Instructions
(colleges), Chandigarh vs. Usha Kheterpal Waie and others (2011) 9 SCC 645, the
Hon’ble Supreme Court observed that even in absence of valid rules, executive instructions
can always issued by the Government.

CONCLUSION:
18. From the conspectus of the case law indicated above, the following broad
principles are clearly discernable:
(i) The executive instructions cannot override the statutory provisions.
(ii) If there is a statutory Rule or an Act on the matter, the executive

must abide by the Act or Rule and it cannot in exercise of its
executive powers ignore or act contrary to the Rule or Act.

(iii) The State cannot amend or supersede the statutory Rules or add
something therein by administrative instruction, but if the Rules are
silent on any particular point, the State can fill-up the gap and
supplement the rule and issue instructions not inconsistent with the
Rules already framed.

(iv) The State cannot issue orders/office memorandum/executive
instructions in contravention of the statutory Rules. However,
instructions can be issued only to supplement the statutory rules but
not to supplant it. Such instructions should be subservient to the
statutory provisions.

(v) The executive instructions are binding, provided the same are issued
to fill up the gap between the statutory provisions and are not
inconsistent with the said provisions.

(vi) The administrative instructions are not statutory rules nor do have
any force of law, whereas the statutory rules have the force of law.

(vii) Statutory rules create an enforceable right, which cannot be taken
away by executive instructions.

(viij A law having occupied the field, it is not open for the State in exercise
of its executive power to prescribe the same field by an executive
order.

(ix) Executive power of the State cannot be repugnant to the enactment

of the legislature or the statutory rules.

(%) Subordinate legislation cannot override the statutory rules nor it can
curtail the content and scope of the substantive provision for and
under which it has been made.

19. Now in case the arguments of the respective parties are tested on the
principles enunciated above, it is admitted case of both the parties that there was no
provision for passing of departmental examination in the statutory Rules and what was
introduced by way of executive instructions is that the post of Junior Engineers who had
completed five years of service was made “gazetted”.

20. The next question which, therefore, arises is as to whether in absence of any
provision in the statutory Rules, could the provisions of another Rule, i.e. the Departmental
Examination Rules, 1976 be resorted to, so as to make the passing of departmental
examination mandatory, only because the post had been made “gazetted”.
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21. The learned writ Court upheld the contention of the writ petitioners by
according the following reasons:

“The contention of the learned counsel appearing on behalf of the
respondents that no corresponding amendment was carried out in the
Recruitment and Promotion Rules for the post of Assistant Engineer after the
conferment of the Gazetted status on 5.7.1989, merits rejection. The
Departmental Examination Rules, 1976, as noticed above apply
independently. These were not required to be incorporated in the
Recruitment and Promotion Rules for the post of Assistant Engineer. A bare
perusal of the Departmental Examination Rules, 1976 suggests that only
those persons, who qualified the departmental examination, are eligible for
further promotion. The notification dated 5.7.1989 was issued with the
consultation of the Finance Department. However, the same has been
withdrawn on 25.4.1989 without any consultation with the Finance
Department. There must be consistency in every administrative action of the
State which has civil/ administrative consequences. The consistency is one
of the requisite of the principle of rule of law. The State Government cannot
permit itself to be pressurized by one section of employees to reverse a
particular decision. The persons who had not qualified the departmental
examination though given the opportunity have succeeded in the present
case to pressurize the State Government to reverse the earlier decision. The
persons, who had passed the departmental examination, were on better
footing vis-a-vis who had not passed the departmental examination despite
repeated opportunities granted to them.”

22. It would be noticed that even the H.P. Department Examination Rules, 1976
have been framed in exercise of powers conferred by mandate of Article 309 of the
Constitution of India, that too in consultation with the Himachal Pradesh Public Service
Commission, but then these Rules have been specifically framed for the “conduct of
departmental examinations for the various categories of service in Himachal Pradesh.” That
being so, then the same cannot be read into the statutory service Rules, as the dominant
purpose of these Rules is only to conduct the departmental examinations for various
categories of service as specified in these Rules and not to govern the conditions of service
which are regulated and governed by the statutory service rules .

23. The gazette notification, notifying therein the Himachal Pradesh
Departmental Examination Rules, 1976 reads thus:-

“No. HIPA (Exam) 12/75.--- In exercise of the powers conferred by the In
exercise of the powers conferred by the proviso to Article 309 of the
Constitution of India and all other powers in this behalf, the Governor,
Himachal Pradesh in consultation with the Himachal Pradesh Public Service
Commission and with the prior approval of the Central Government as
required under section 82 of the Punjab Re-organization Act, 1966, and section
42 of the State of Himachal Pradesh Act, 1970, is pleased to make the
following Rules regarding conduct of Departmental Examinations for the
various categories of Services in Himachal Pradesh.”

It is evidently clear from the aforesaid notification that the Departmental Examination Rules
were promulgated only with regard to the “conduct of the departmental examination for the
various categories of service in Himachal Pradesh.” This would further be evident from the
perusal of Rule 7 of the Rules, which clearly stipulates that an Officer eligible in accordance
with these rules and desiring to appear in the departmental examination “prescribed for his
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service” shall intimate on the prescribed form his intention of appearing in the departmental
examination after the notification of the date of commencement of examination in the
Himachal Pradesh Rajpatra. It is apt to reproduce Rule 7, which reads thus:-

“7. Applications for Departmental Examination—(1) An officer/ official
eligible in accordance with these rules and desiring to appear in the
departmental examination prescribed for his service, shall intimate on the
prescribed form his intention of appearing in the departmental examination
after the notification of the date of commencement of examination in the
Himachal Pradesh Rajpatra.

The application should be submitted to the Secretary through the head of
department concerned which should reach him before the date prescribed in
this behalf.

(2) An officer who fails to intimate his intention to appear in the departmental
examination in the manner mentioned in sub-rule (1) above will not be
permitted to appear in that examination. Similarly if an officer fails to include
any paper of examination in the list of papers intimated in the form prescribed,
he may be precluded from the examination in that paper even if he may
subsequently desire to be examined in it:

Provided that if the facilities are available, the Secretary may permit
such officer to appear in that paper as a special case.”

24. Evidently, the expression used in Rule 7 supra is “prescribed for his service”.
Now in so far as the “service” is concerned, the same has been defined in Rule 3 ((ix) in the
following terms:-

“(ix) “service” means service or services to which these rules are applicable or
are made applicable from time to time.”

25. A conjoint reading of the aforesaid rules clearly indicates and rather
stipulates that the departmental rules must be prescribed in the service Rules and cannot
be simply inferred only because the post has now been made gazetted.

26. Admittedly, these rules i.e. passing of departmental exams as per the H.P.
Departmental Examination Rules were neither applicable nor till date have been made
applicable to the service. As already observed earlier, the only change brought up by the
respondents by introducing the notification dated 5.7.1989 was conferring the gazetted
status on the Junior Engineers, who had put in five years of service. But that itself by no
means can be said to have made the Departmental Examination Rules applicable to the
service, that too only because the gazetted officers was one of the categories which would be
governed by the Departmental Examination Rules.

27. Even the official respondents while notifying the Himachal Pradesh
Departmental Examination Rules, 1976 were well aware of the fact that till and so long the
service Rules were not amended, the requirement of passing of departmental examination in
terms of the Rules of 1976 cannot be insisted upon. This is evidently clear from the
contents of letter issued by the Department of Personnel (Training) O.M. No.: HIPA (Exam)-
12/75, dated 23.3.1976 addressed to all the Secretaries, Heads of Departments etc and
reads thus:-

“Subject: Departmental Examination for all gazetted services of Himachal
Pradesh Amendment of Service Rules.
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The question of prescribing a departmental examination for all
gazetted officers of the state has been under the active consideration of
Government of Himachal Pradesh for some time past. It has now been
decided by the Government that every gazetted officer working in connection
with the affairs of the State shall pass a departmental examination as
prescribed in the Departmental Examination Rules atleast once during his
service career.

2. For implementing this decision of the Government, it is essential to
make necessary provision in various service rules relating to the recruitment
and_promotion of gazetted officers in the State, if such a provision does not
already exist. The study of various service rules indicates that the provisions
already contained in Himachal Pradesh Administrative Service Rules, 1973.
Himachal Pradesh Tehsildari Service Rules and Himachal Pradesh Naib
Tehsildari Service Rules are adequate and change in them is called for.

3. With the view to have an uniform provision in various service rules,
a draft rule has been prepared which is *enclosed as Annexure ‘A’ to this
office Memorandum. The Government of Himachal Pradesh has decided that
this draft rule may be incorporated in all service rules governing the
recruitment and promotion of various gazetted services in the State.

4. Normally before introducing any amendment in the service rules,
the Himachal Pradesh Public Service Commission, Law Department,
Appointment Department and Finance Department are consulted and the
matter is placed before the Council of Ministers for their approval. With a view
to expedite the matter and to avoid references by each department, the draft
rule (Annexure ‘A’) has been vetted by the Himachal Pradesh Public Service
Commission and various other Government departments.

This rule has also received the approval of the Central Government
as envisaged under section 82 of the Punjab Re-organization Act, 1966 and
Section 42 of the State of Himachal Pradesh Act, 1970 and finally, the same
has been approved by the Council of Ministers.

5. It has accordingly been decided that the amendment to the various
service rules as per Annexure ‘A’ be issued straightway by all Departments
without observing the procedure as outlined above.

6. While issuing the aforesaid amendment to the service rules, the
factum of prior approval of this rule by the Central Government and
consultation of Himachal Pradesh Public Service Commission as mentioned in
para-4 above may please be indicated.

7. The Departmental Examination Rules laying down the detailed
procedure for the conduct of the departmental examinations including the
papers and the syllabi for each category of officers are being issued separately
by this Department.

Please acknowledge receipt.”
“Annexure-A
(To be incorporated in various Service Rules)

Even member of the service shall pass a departmental examination
as prescribed in the H.P. Departmental Examination Rules 1976 as amended
from time to time failing which he shall not be eligible to:-

(1) Cross the efficiency bar next due;
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(2) Confirmation in the service; and
(3) Promotion to the next higher post.

Provided that an officer who had qualified the departmental
examination in whole or in part prescribed under any other rules,
before the notification of these rules shall not be required to qualify
the whole or part of the examination as the case may be.

Provided further that an officer for whom no departmental
examination was prescribed prior to the notification of these
rules and who has attained the age of 45 years on the 1st of
March, 1976 shall not be required to qualify the departmental
examination prescribed under these rules.

Provided further that an officer for whom no departmental
examinations was prescribed prior to the notification of these
rules and who had not attained the age of 45 years on 1-3-
1976, shall not be required to qualify the departmental
examination prescribed under these rules after attaining the
age of 50 years for the purposes of (i) Crossing the efficiency
bar next due and (ii) confirmation in the service after
completion of probationary period.

2. An officer on promotion to a higher post in his direct line of
promotion shall not be required to pass the aforesaid examination if he has
already passed the same in the lower gazetted post.

3. The Government may in consultation with the Himachal Pradesh
Public Service Commission, grant in exceptional circumstance and for reasons
to be reduced to writing, exemption in accordance with the Departmental
Examination Rules to any class or category of persons from the departmental
examination in whole or in part.”

Even after carrying out amendment in the Departmental Rules, the

respondent-State was well aware that unless until the amendments were carried out in
various service Rules, the amended provision of the Departmental Examination Rules could
not be implemented and that is why it again on 17.8.1984 issued Memo No. HIPA
(Exam)12/75-VII, which reads as follows:-

“Subject: Departmental Examination for all gazetted services of Himachal
Pradesh- Amendment of Service Rules.

Consequent upon certain amendments having been carried out to
the Himachal Pradesh Departmental Examination Rules, 1976, it has become
necessary to bring about uniformity in the service rules of various
services/posts (except Indian Administrative Service, HP Administrative
Service, Himachal Pradesh Tehsildari and Naib Tehsildari Service Rules)
connected with the affairs of the State of Himachal Pradesh. Accordingly in
partial modification of this department office memorandum No. HIPA
(Exam)12/75, dated 23-3-1976, the Annexure ‘A’ attached thereto is hereby
amended as per Annexure ‘A’ to this memorandum.

It has further been decided that amendment to the Annexure be
carried out in the various service rules straightway by all the Departments
without referring the matter to the Departments of Personnel, Law, Finance
and H.P. Public Service Commission as well as the Council of Ministers.
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While issuing the amendment to the Service rules, the factum of
prior _approval of this amendment by the Personnel (Appointment), Law,
Finance Departments and consultation of H.P. Public Service Commission may
please be indicated.

Please acknowledge receipt.”

29. Now on the basis of what has been observed herein above, it can safely be
concluded that the mere fact that the post was declared as gazetted would not in itself
attract the applicability of the Himachal Pradesh Departmental Examination Rules, 1976,
unless and until the service Rules were amended to this effect by specifically incorporating
the provisions of Himachal Pradesh Departmental Rules as set out in Annexure ‘A’ in terms
of letters issued by the respondents dated 23.3.1976 and 17.8.1984 (supra).

30. Further in case the Junior Engineers were required to pass Departmental
Examination in terms of the Examination Rules, 1976, then it was incumbent upon the
official respondents to have made these rules applicable to their ‘service’ in terms of rule 3
(ix) of the Rules, because till and so long the Departmental Examinations were not
prescribed in the ‘service’, the same could not have been made applicable or enforced
against the Junior Engineers that too, merely on the strength of their post having been
declared gazetted on completion of five years of service. One cannot, therefore, fall back on
these Rules to hold that the passing of departmental examination was mandatory for any
class or category of employees, simply because the post they are holding has been declared
to be gazetted, that too on the premise that these Rules even apply and govern the
departmental examination in respect of all gazetted officers working in connection with the
affairs of State of Himachal Pradesh.

31. The matter can be looked into from another angle. It is not in dispute that
all the Junior Engineers only by virtue of having put in five years of service had become
eligible for being considered for promotion to the higher post of Assistant Engineers,
therefore, by declaring the post as gazetted by executive instructions and thereafter making
it imperative for them to qualify the departmental examination as per the provisions of
Rules of 1976, that too without amending the statutory service Rules, clearly amounts to
substituting the statutory Rules framed under the authority of law. This would indisputably
effect the promotion of the concerned officers and impinge upon the condition of service and
in such circumstances the respondents-State was not competent to alter by means of
administrative instructions the condition of service prescribed by Rules.

32. Moreover, in absence of any amendment having been carried out in the
statutory service Rules in accordance with Annexure ‘A’ annexed with the letters issued by
the respondents-State on 23.3.1976 and 17.8.1984 (supra), the provisions of Himachal
Pradesh Departmental Examination Rules did not apply to the ‘service’ of Junior Engineers.

In view of the aforesaid discussion, we find merit in these appeals and
resultantly all the appeals are allowed and the judgment(s) passed by the learned writ Court
are ordered to be set aside and consequently the petitions filed by the writ petitioners before
the learned writ Court are ordered to be dismissed, leaving the parties to bear their costs.

CWPOA No. 7854 of 2008

33. Since the relief claimed in this petition is the same, as was claimed by the
petitioner before the learned writ Court, therefore, there is no merit in this petition and the
same for the reasons set out hereinabove is ordered to be dismissed, leaving the parties to
bear their costs.
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BEFORE HON’BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

Tikka Brijendra Singh ...Appellant
Vs.
Commissioner of Income Tax, Shimla ...Respondent

ITAs No.7 of 2014 a/w Ors.
Reserved on: 7.10.2015
Decided on: 3.11.2015

Income Tax Act, 1961- Section 153(2)- Wealth Tax Act, 1951- Section 17-A- Assessment
order was passed on 16.3.1990- - it was contended by the assessee that proceedings were
barred by limitation- contention was rejected on the ground that conflicting claims of legal
representatives were pending adjudication and, therefore, there was no bar of limitation-
held, that the time limit is not applicable where assessment, re-assessment or completion is
to be made in consequence of, or to give effect to any finding or direction contained in the
order- initially, assessment was made on the legal heirs of the assessee- further,
assessment was made to give effect to the judgment of the High Court that properties owned
by the assessee were self acquired property and were not held by him as a member of Hindu
Undivided Family- issue regarding the status of legal representatives is pending before the
Court and, therefore, assessment could not have been completed- there is no infirmity in the
order passed by the Income Tax Appellate Tribunal holding the proceedings to be within
limitation. (Para-7 to 28)

Cases referred:

Gulab Chand Moti Lal Vs. Commissioner of Income Tax (1988) 174 ITR 117 (MP);

Peeru Lal Mohan Lal Vs Commissioner of Income Tax (2002) 257 ITR 198 (Raj);
Commissioner of Income Tax Vs Jodhana Real Estate Development Corporation (P) Ltd;
(2005) 273 ITR 195 (Raj);

Bhatia Motor Stores Vs. Commissioner of Income Tax (2007) 288 ITR 31 (MP);

Bharti Engg. Corpn Vs. Union of India & ors (2008) 289 ITR 400 (P&H);

Commissioner of Income Tax Vs. Orissa Forest Development Corporation Ltd (2007) 290 ITR
543 (Ori);

Commissioner of Income Tax Vs. Bhan Textile (P) Ltd (2008) 300 ITR 176 (Del);

Manik Chand Burman Vs. Income Tax Officer (1998) 229 ITR 90 (All);

Spice Infotainment Ltd Vs. Commissioner of Income Tax (2012) 247 CTR (Del) 500.

For the Appellant(s): Mr. Deepak Agrawal, Mr.Amit Singh Chandel and Mr. Satbir
Singh, Advocates.
For the Respondent(s): Mr. Vinay Kuthiala, Senior Advocate with Ms. Vandana

Kuthiala, Advocate.

The following judgment of the Court was delivered:

Tarlok Singh Chauhan, Judge:

Since common questions of law and facts arise for consideration in these
appeals, so they are taken up together and are being disposed of by a common judgment.
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2. Out of 20 appeals before the ITAT, 9 appeals were filed by the assesses
against the consolidated order of the Commissioner of Wealth Tax (Appeals), Shimla dated
31.12.2009 relating to assessment years 1971-72 to 1979-80 against the order passed
under Section 16(3) of Wealth Tax Act, 1951. Further eight appeals were filed by the
assessee against the consolidated order of the Commissioner of Income Tax (Appeals),
Shimla dated 18.1.2010 relating to assessment years 1973-74 to 1980-81 against the order
passed u/s 143(3) of Income Tax Act, 1961 and three appeals were filed by the assess
against the consolidated order of the Commissioner of Wealth Tax (Appeals), Shimla dated
12.1.2010 relating to assessment years 1994-95 to 1996-97 against the order passed u/s
16(