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SUBJECT INDEX
‘C’
Code of Civil Procedure, 1908- Section 151- Order 1 Rule 10- Co-defendant No. 4 died
during the pendency of the suit- an application was filed for deleting his name from the
array of the defendants- record shows that the allegation against the co-accused was
personal relating to the commission of some personal act- cause of action against him is

severable in nature- hence, his name ordered to be deleted from the array of the defendants.
Title: M/s Kamla Enterprises Vs. Shamsher Singh & Ors. Page-15

Code of Civil Procedure, 1908- Sections 10, 94 & 151- R filed a suit for possession by way
of specific performance of the contract executed by S and A- O also filed a civil suit against S
and D for the specific performance of the contract- an application was filed for staying the
proceedings in the suit filed by R - held, that purpose of Section 10 of C.P.C is to prevent the
Court from trying two parallel suits in respect of the same matter- it applies only to those
cases where whole of the subject matter in both the suit is identical- R is not a party in
another suit- the subject matter is also not identical- hence, suit cannot be stayed-
application dismissed. Title: Om Prakash Mehta Vs. Rajesh Kumar Kaushal & ors. Page-313

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a suit for recovery of Rs.
1,26,70,969/- (Rupees One crore twenty six lacs seventy thousands nine hundred sixty
nine)- defendant No.1 filed application under Order 7 Rule 11(d) read with Section 151 CPC
for rejection of plaint on the plea that Bharat Sanchar Nigam Limited is a separate legal
entity distinct from its share holders - it does not come within the definition of State as
defined in Article 12 of the Constitution of India- plaintiff is not entitled to the limitation
period available to the govt. and the suit was barred by limitation - held that, there is
specific pleading in the plaint that Govt. of India is holding 100% of the share capital of the
plaintiff and the plaintiff is the agency of the Govt. of India for providing basic telephone
services- Article 112 of the Limitation Act 1963 provides a period of 30 years for filing a suit
on behalf of Central or State Government from the date of cause of action- the suit is within
limitation - petition dismissed. Title: M/s Himalayan Store and others Vs. Bharat Sanchar
Nigam Limited Page-26

Code of Civil Procedure, 1908- Order 9 Rule 9- Suit was dismissed in default on 28.07.08-
plaintiff filed an application for restoration on 26.08.08 and died thereafter-his legal
representatives were brought on record- it was stated in the application that the plaintiff
could not contact his counsel nor the counsel could appear before the court when the suit
was dismissed in default- trial court found no sufficient grounds to restore the suit and
dismissed the application - appeal was also dismissed - in revision, held that in civil suit
parties are not expected to appear in all stages and in this case there was no direction from
the trial Court to the revisionists to appear on 28.07.2008- parties should not suffer for the
fault of the Advocate- restoration application was filed within one month from the date of
dismissal - it is expedient in the ends of justice to restore the suit to its original number and
no serious prejudice shall be caused to the other party-revision allowed. Title: Jai Singh s/o
late Sh. Narayan Singh & Ors. Vs. Santo Devi & Others Page-3

Code of Civil Procedure, 1908- Order 22 Rule 10 & Order 1 Rule 10- Plaintiff claimed
himself to be absolute owner in possession of the suit property - plaintiff further challenged
the sale deed executed by the defendant No. 1 in favour of defendant No. 9 to 11- sale deed
executed in favour of defendants No. 4 to 11 was also challenged- present applicant and two
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others claim to have entered in an agreement to sell to purchase the land with the defendant
no. 1 during the pendency of suit by paying Rs. 3.25 crores to co-defendant No. 1- applicant
sought impleadment in the suit -held that, in present case amount of Rs. 3.25 crore is
involved and there are allegations against co-defendant No.1 that she had received Rupees
3.25 crores during pendency of civil suit from applicant- further relief sought by plaintiff will
directly affect the applicant and others because they had already paid Rs.3.25 crores to co-
defendant No. 1 during the pendency of suit - application under Order 1 Rule 10 converted
into application under Order 22 Rule 10 C.P.C and allowed. Title: Vishal Chaddha son of
Sh. Banwari Lal Chadha Vs. Raja Ashok Pal Page-21

Code of Civil Procedure, 1908- Order 22 Rule 10 & Order 1 Rule 10- Plaintiff claimed
himself to be absolute owner in possession of the suit property deriving his title through a
settlement deed - the plaintiff further challenged the sale deed executed by the defendant
No. 1 in favour of defendant No. 9 to 11- sale deed in favour of defendants No. 4 to 11 was
also challenged- the present applicant claims to have entered in an agreement to sell to
purchase the land with the defendant no. 9 during the pendency of suit and has paid sale
consideration of Rs. 50 lacs- held that, in present case amount to the tune of Rs.
50,00,000/- (Rupees fifty lacs only) is involved and there are allegations against co-
defendant No. 9 that he had received Rupees fifty lacs during pendency of suit from the
applicant- relief sought by plaintiff will directly affect the applicant because he has already
paid Rs.50,00,000/- (Rupees fifty lacs only) to co-defendant No. 9 during the pendency of
suit relating to suit land- application under Order 1 Rule 10 converted into application
under Order 22 Rule 10 C.P.C and allowed. Title: Subhash Thakur son of late Shri Nagnu
Ram Vs. Raja Ashok Pal Page-17

Code of Civil Procedure, 1908- Order 23 Rule 1- Advocate for the petitioner does not want
to continue with the petition- hence, petition dismissed as withdrawn- pending applications,
if any, also disposed of. Title: Pratap Singh Verma S/o Lt. Sh. T.R. Verma Vs. State of H.P. &
Another Page-429

Code of Civil Procedure, 1908- Order 23 Rule 1- Learned Counsel for the petitioner does
not press the petition- hence, petition under Order 39 Rule 2-A is dismissed as withdrawn.
Title: Jagar s/o Sh. Sukhu vs. Nikka Ram s/o Sh. Babu Ram Page-270

Code of Civil Procedure, 1908- Order 23 Rule 1- Learned Counsel for the petitioner does
not press the petition- hence, petition is dismissed as withdrawn- liberty also given to the
petitioner to approach the Competent Court in accordance with law. Title: Jeet Singh s/o
late Sh. Hoshiara Singh Vs. State of H.P. & Others Page-336

Code of Civil Procedure, 1908- Order 23 Rule 1- Learned counsel for the applicant does
not want to pursue the application- hence the application is dismissed as withdrawn. Title:
H. K. Bhardwaj Vs. Rajnish Kuthiala Page-7

Code of Criminal Procedure, 1973- Section 378-Indian Penal Code, 1860- Section 366,
376- Prosecutrix was missing from her home- a complaint was lodged- the prosecutrix was
subsequently found- she was medically examined- Medical Officer stated that possibility of
sexual assault could not be ruled out — accused was charged for the commission of offences
punishable under Section 366 and 376 IPC- he was acquitted by the trial Court- aggrieved
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from the acquittal, an appeal was preferred by the State- Date of Birth of prosecutrix shows
that she was a major on the date of incident- accused was tenant of the father of the
prosecutrix- the possibility of her developing intimacy with the accused cannot be ruled out
— the prosecutrix had tried to conceal herself when her parents had arrived- she admitted
that she had proceeded to the room of the accused on receiving the call which shows the
intimacy between the accused and the prosecutrix- prosecutrix had not complained that she
was forcibly taken by the accused — she had not made any complaint of sexual assault- held,
that all these circumstances established that she was a consenting party and the accused
was rightly acquitted by the trial Court- leave to appeal refused and application dismissed.
Title: State of H.P. Vs. Amit Kumar (D.B.) Page-66

Code of Criminal Procedure, 1973- Section 378(1) (b) & NDPS Act, 1985 -accused was
seen carrying a bag on his left shoulder, who turned back swiftly at the sight of the police-
accused was apprehended on suspicion - search of the bag was conducted during which
3.500 kilograms of cannabis was recovered — trial Court acquitted the accused- held, that
despite availability of independent witnesses, none was associated by the Investigating
Officer- the evidence regarding the retrieval of the case property from Malkhana to Court
and back is also lacking which creates doubt regarding the identity of the case property —
accused was rightly acquitted by the trial court - no ground made for granting leave to
appeal- hence, leave to appeal refused- petition dismissed. Title: State of H.P. Vs. Dharam
Chand Page-297

Code of Criminal Procedure, 1973- Section 438- as per the prosecution case, the
prosecutrix had gone to take the test for the post of patwari, when petitioner/accused met
her and asked to marry him- prosecutrix refused- the accused mentally tortured her and
threatened to humiliate her- mobile phone of the prosecutrix was also snatched by the
accused - she was brought to the house by the petitioner and was raped 4-5 times in four
days- subsequently, the accused abused the prosecutrix and turned her out of the house
with a threatening note that she would be killed in case of disclosure of the incident to
anyone- the accused also refused to marry her- petitioner pleaded that he and prosecutrix
were in love with each other and intended to marry but their parents are against the
marriage- held, that allegations against the petitioner are heinous and grave-the
investigation is at the initial stage- merits of the case will be decided during the trial and
cannot be considered at the stage of consideration of bail application - taking into account
the allegations against the petitioner, he cannot be released on anticipatory bail as
investigation will be adversely affected- bail application rejected. Title: Som Chand s/o Sh.
Tule Ram Vs. State of H.P. Page-325

Code of Criminal Procedure, 1973- Section 439-An FIR was registered against the
petitioner for the commission of offences punishable under Sections 302, 323, 325, 452,
436, 427, 147, 148, 149, 109, 115, 117 and 120-B IPC petitioner filed a bail application
pleading that she is a poor labourer having two minor children to be looked after and had no
role in the alleged offence- held that, that petitioner is a woman and the investigation is
complete - accused is presumed to be innocent till convicted by competent Court- in view of
the fact that petitioner is mother of two minor children; it is expedient in the ends of justice
to allow the application -interests of the general public and State will not be adversely
effected by the release of the petitioner on bail- application allowed. Title: Champa Devi w/o
Sh. Pawan Kumar Vs. State of H.P. Page-28
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Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
petitioner for the commission of offences punishable under Sections 326 and 307 of the
Indian Penal Code - petitioner filed an application for seeking bail -held that, bail is the rule
and jail is the exception- taking into account the fact that the injured has also been
discharged from the hospital, the petitioner is entitled for bail- the petition allowed. Title:
Sanju Ram S/o Sh. Bachitar Singh Vs. State of H.P. Page-295

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
accused/petitioner for the commission of offences punishable under Sections 302, 323, 325,
452, 436, 427, 147, 148, 149, 109, 115, 117 and 120-B L.P.C on the allegations that she
was a member of mob which had committed the offences- petitioner pleaded that
investigation is complete and she is mother of two children- held, that investigation is
complete and nothing is to be recovered from the petitioner - being a woman she is to be
dealt with under special provision of bail for woman- petitioner being mother of two minor
children is also entitled for being released on bail - no prejudice shall be caused to the State
and society at large by releasing the petitioner on bail- bail application allowed. Title: Reeta
Devi w/o Sh. Raj Kumar Vs. State of H.P. Page-398

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
petitioner for the commission of offences punishable under Sections 306, 201 & 120(B) IPC-
petitioner filed a bail application pleading that investigation is complete and he will join the
investigation as and when directed to do so and will not temper with the prosecution
evidence- held, that while granting bail, Court has to see the nature and seriousness of
offence, character and behavior of the accused, circumstances peculiar to the accused,
reasonable possibility of securing the presence of the accused at the trial and investigation,
reasonable apprehension of the witnesses being tampered with and the larger interest of the
public and State- there is a special provision of bail for women and minor- investigation has
been completed and the final investigation report has been filed in the Court- the interest of
the State and general public will not be adversely affected by releasing the petitioner on bail-
hence, bail application allowed and the petitioner ordered to be released on bail. Title: Savitri
Devi w/o Sh. Satish Kumar Vs. State of H.P. Page-435

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
petitioner for the commission of offences punishable under Sections 307, 324 and 506 IPC-
petitioner filed a bail application pleading that challan has been filed in the Court and there
is no person to look after the family members of the petitioner- held, that while granting bail,
Court has to see the nature and seriousness of offence, character and behavior of the
accused, circumstances peculiar to the accused, reasonable possibility of securing the
presence of the accused at the trial and investigation, reasonable apprehension of the
witnesses being tampered with and the larger interest of the public and State- investigation
has been completed and the challan has been filed in the Court- hence, bail application
allowed and the petitioner ordered to be released on bail. Title: Varinder Singh son of late
Liak Singh Vs. State of Himachal Pradesh Page-432

Code of Criminal Procedure, 1973- Section 439- An FIR was registered against the
petitioner for the commission of offence punishable under Section 20 of NDPS. Act- he filed
a bail application pleading that investigation is complete and he will not temper with the
prosecution evidence- as per prosecution version, the petitioner was found in possession of
850 grams of charas- held, that while granting bail, Court has to see the nature and
seriousness of offence, character and behavior of the accused, circumstances peculiar to the
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accused, reasonable possibility of securing the presence of the accused at the trial and
investigation, reasonable apprehension of the witnesses being tampered with and the larger
interest of the public and State- contraband recovered from the petitioner is not a
commercial quantity- investigation is complete and releasing the petitioner will not interfere
with the investigation- petition allowed and petitioner ordered to be released on bail. Title:
Alone Zemer s/o Sh. Edvard US National Vs. State of H.P. Page-429

Constitution of India, 1950- Article 226- R’ husband of the petitioner was initially
appointed as Forest Guard- he was promoted as Deputy Ranger on 3.7.1970- he was
convicted of the commission of offences punishable under sections 41 and 42 of the Indian
Forest Act - appeal was dismissed — he filed a Criminal Revision and same was allowed on
5.12.1997 - consequently, his suspension was revoked — DPC was also held to consider him
for the post of Ranger- he was promoted notionally on 21.7.2000- feeling aggrieved, he
approached Tribunal by way of original application which was dismissed — writ petition was
filed assailing the order - held, ‘R’ was acquitted as prosecution had failed to prove its case
beyond reasonable doubt- there is no evidence that any departmental proceedings were
conducted against ‘R~ DPC was held in the year 1998 and ‘R’ was acquitted on 5.12.1997-
he could not have been promoted on 21.7.2000 on notional basis as he was ready and
willing to discharge his duties as Ranger but was prevented from doing so because
recommendations of the DPC were kept in sealed cover which was opened on 21.7.2000-
petition allowed- letter dated 21.7.2000 quashed by applying principles of severability and
legal heirs of ‘R’ held entitled to all consequential monetary benefits of the promotional post
of Ranger with effect from 8.2.1989 along with interest @ 9% per annum. Title: Bimla Devi
Vs. State of Himachal Pradesh and others (D.B.) Page-302

Constitution of India, 1950- Article 226- 24 students drowned, when they were on a trip to
Himachal —inquiry report shows the negligence of the in-charge officers/ officials of the
Board- held that Court can grant compensation in exercise of the writ petition when there is
a prima facie proof that incident had taken place due to the negligence of the authorities-
writ petition for grant of compensation is maintainable irrespective of availability of
alternative remedies- a person undertaking an activity involving hazardous or risky exposure
to human life, is liable to compensate for the injuries suffered by any person irrespective of
negligence or carelessness- inquiry report shows that all the authorities namely Board,
College and State, had prima facie contributed to the cause of incident- they had failed to
take precautions which were required to be taken- it was the duty of the State to monitor
the functioning of the project - breach of guidelines snatched the young students from their
parents- their earning capacities are to be kept in consideration while assessing the just
compensation- students would have got better placement and would not have been earning
not less than Rs. 10 lacs per annum- their monthly salary would not have been less than
Rs. 25,000/- - Students were 19-20 years of age- multiplier of ‘15’ has to be applied- 50% of
the amount has to be deducted towards personal expenses- parents have lost dependency to
the extent of 50%- hence, parents are entitled to compensation of Rs. 12,500/- x 12 x 15 =
Rs. 22,50,000/- under the head ‘loss of income/dependency’ — they are also entitled to Rs.
10,000/- each under the heads ‘loss of love and affection', loss of estate' and ‘uneral
expenses'- thus, total compensation Rs. 22,80,000/- is payable- however, amount of Rs.
22,00,000/- awarded in lump sum along with interest @ 7.5% per annum- Board held liable
to pay compensation to the extent 60%, College liable to pay compensation to the extent of
30% and State liable to pay compensation to the extent of 10%. Title: Court on its own
motion Vs. State of Himachal Pradesh and others (D.B.) Page-176
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Constitution of India, 1950- Article 226- Candidature of the petitioner in the Panchyat
election was rejected on the ground that his father has encroached upon the government
land- petitioner challenged the order on the ground that his father had not encroached upon
any such land- petitioner has himself annexed a copy of the application, dated 31st July,
2002, whereby his father had sought regularization of the encroachment over the
government land-thus the candidature of the petitioner has been rightly rejected- writ
petition is devoid of any merits, hence dismissed. Title: Ashok Kumar Vs. State of H.P. and
others (D.B.) Page-245

Constitution of India, 1950- Article 226- Department of Health and Family Welfare issued
No Objection Certificate in favour of the petitioners to appear as State sponsored candidates
for admission in super specialty courses in All India Institute of Medical Science, New Delhi-
private respondents challenged ‘No Objection Certificate’ by filing Original Application before
the Administrative Tribunal on the plea that N.O.C was issued arbitrarily and was illegal-
Tribunal accepted the plea, allowed the application and quashed the order granting N.O.C to
the petitioners- petitioners feeling aggrieved approached the Court - held that Administrative
Tribunal could not entertain Public Interest Litigation from a stranger as it would defeat the
object of speedy disposal of the services matters for which the Tribunal has been created-
petition allowed and the order passed by the Tribunal quashed. Title: Samriti Gupta and
another Vs. State of H.P. and others (D.B.) Page-403

Constitution of India, 1950- Article 226- During the pendency of the proceedings, Apex
Court passed the judgment, upholding the judgment of Kerala High Court which deals with
the controversy raised in the present matter- respondent directed to examine the case of the
petitioner in the light of the judgment passed by the Apex Court. Title: Romesh Chand Vs.
Bharat Sanchar Nigam Ltd. and others Page-224

Constitution of India, 1950- Article 226- Himachal Pradesh Panchayati Raj Act, 1994-
Section 122- Petitioner wanted to contest the election for the post of Pardhan- however, her
nomination paper was rejected on the ground that her husband had encroached upon the
Government land- it was not disputed that an application was filed by the husband of the
petitioner for regularization of the government land- it was contended that husband of the
petitioner had surrendered the encroached land and the prohibition contained in Section
122 ceased to be applicable- no material was placed on record to show that her husband
had delivered the possession to the government- husband falls within the definition of the
family- therefore, petitioner is debarred from contesting the election - writ petition
dismissed. Title: Madhubala Vs. State of H.P. and Ors. (D.B.) Page-336

Constitution of India, 1950- Article 226- Himachal Pradesh Urban Rent Control Act,
1987- Section 14- Rent Controller found the respondent in arrears of rent and ordered the
eviction on the ground of non-payment of rent- Rent Controller directed that tenant will not
be evicted from the premises if he pays the arrears within a period of 30 days from the date
of the order- Rent Controller further directed that memo of cost be prepared - an amount of
Rs.117/- was shown as cost in the memo of the cost- landlord claimed that tenant had not
deposited the amount of the cost and the interest from the date of order- Rent Controller
accepted the plea and ordered the issuance of warrant of possession- held, that Rent
Controller had not quantified the amount of cost but had only shown the arrears of rent
along with interest- the tenant is under an obligation to pay the arrears of rent, cost and
interest- once the cost of Rs.117 was shown in the memo of cost, which was supplied along
with order, the tenant was under obligation to pay the amount of cost to the landlord-
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failure to pay the amount of cost will result in the eviction of the tenant- tenant was also
bound to pay the interest on the amount due till the payment of the same- Rent Controller
had rightly ordered the eviction- petition dismissed. Title: Sanjay Kumar Vs. Pushpa Devi
Page-283

Constitution of India, 1950- Article 226- It was contended by the private respondents that
they are in place for the last about five years - they have earned status in the society- they
were appointed by the Government on the basis of the selection process undertaken by the
Selection Authority- they had no role to play in their selection and appointment- Competent
Authority directed to give appointment to the appellant on notional basis from the date of
the appointment of the private respondents in the peculiar facts of the case. Title: Suresh
Kumar Vs. State of H.P and others (D.B.) Page-244

Constitution of India, 1950- Article 226- Petitioner claimed that he and his cousin were
illegally confined in the Police Station and were beaten for possessing mobile phone- he
claimed that he had suffered fracture of leg due to the beating- his medical examination was
conducted at the instance of the Court- it was reported that petitioner had old healed
fracture of the head of 5t Metatarsal- held, that complicated question of facts are involved
which cannot be adjudicated in the writ petition- petitioner directed to approach the Civil
Court for seeking compensation/damages. Title: Kailash Chand Vs. State of H.P. & others
(D.B.) Page-116

Constitution of India, 1950- Article 226- Petitioner filed objections for rejection of
candidature of respondent No. 4- objections were rejected and respondent No. 4 was
permitted to contest the election — held, that the dispute is not within domain of writ court-
an alternative remedy is available to the petitioner- petition dismissed. Title: Ranjit Singh
Pathania Vs. State of Himachal Pradesh and others (D.B.) Page-324

Constitution of India, 1950- Article 226- Petitioner has challenged the action of the Labour
Commissioner to refer the dispute to the Labour cum Industrial Tribunal on the ground that
the demand notice was raised after six years-held that law of limitation does not come in the
way of making reference of the dispute and the relief cannot be denied to the workman on
the ground of delay alone- petition allowed. Title: Lachman s/o Sh. Sarwan Vs. State of H.P.
& Others Page-13

Constitution of India 1950 Article 226- Petitioner was appointed as laboratory attendant
on contract basis for 12 months initially and thereafter renewable for 12 months at a time
up to and subject to attaining the maximum age prescribed/indicated in appendix A to Govt.
of India Ministry of Defence letter NO.24 (6)/03/US (WE)/D (Res) dated 22 Sep. 2003, or as
amended from time to time subject to continued good conduct and performance thereafter-
after having completed more than four years of contractual appointment by the petitioner,
the post was re-advertised on new terms and conditions-petitioner challenged this action on
feeling aggrieved- held that, the action of the Respondent in re-advertising the post is
against the basic policy and deterrent to the interest of the petitioner as the contract shall
not be renewed as per initial terms and conditions- petition allowed the Annexure P-9
quashed with the directions to the Respondent to renew the contract of the petitioner as per
the original terms and conditions. Title: Bir Pal Singh Vs. Union of India and others (D.B.)
Page-81
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Constitution of India, 1950- Article 226- Petitioner was engaged as complaint attendant on
daily wages by I&PH Department in January 1996- his services were terminated on
30.11.2000 - he filed a writ petition to challenge the termination which was withdrawn for
want of jurisdiction-petitioner requested the Labour Commissioner to refer his dispute to the
Industrial Tribunal but his prayer was declined on the ground of delay- held that, similarly
situated cases were referred by the commissioner to the Tribunal, and the case of the
petitioner should have been referred on the ground of parity - further held, that there was no
limitation prescribed for making the reference to the Tribunal-petition allowed. Title: Chain
Singh s/o Sh. Kehru Ram Vs. State of H.P. & Others Page-10

Constitution of India, 1950- Article 226- Petitioner was engaged as daily wager in HPPWD
in June 1994 - his services were dis-engaged on 29.11.2004- reference made to the Labour
and Industrial Tribunal was dismissed on the ground that incorrect date of termination was
shown in the reference order and Tribunal could not have travelled beyond the same- held
that the petitioner was penalized for the fault of other public servant who had mentioned
wrong date of termination of petitioner in reference sent to Presiding Judge Labour Court-
cum-Industrial Tribunal- award set aside with the directions to the Labour Commissioner to
make a fresh reference on correct facts. Title: Karam Singh s/o Sh. Raju Vs. State of H.P. &
Others Page-7

Constitution of India, 1950- Article 226- Petitioner was promoted to the Officers Cadre in
Junior Management Grade Scale-I on 22.03.2006 - he was transferred from Dharamshala
(Himachal Pradesh) to Hyderabad-he represented that since his father was 77 years old and
had a mentally retarded son, therefore, he could not go to Hyderabad and he be adjusted in
Dharmashala itself- non-petitioner reverted the petitioner to his substantive cadre and
debarred him from promotion for next five years vide letter dated 10/11/2006- on
16.07.2012 new promotion policy was circulated amongst employees- Petitioner applied for
promotion to the post of Junior Management Grade Scale-I but his application was rejected
on the ground that as per latest promotion policy he was debarred by age for promotion-
petitioner took the plea that bar of promotion was for 5 years and thereafter his promotion
was automatic as the promotion was kept in abeyance by non-petitioners-held that the plea
is devoid of merits as petitioner was reverted to substantive cadre which he occupied prior to
his promotion subject to availability of similar vacancy in the same seniority- moreover the
petitioner has not impleaded the persons who have been declared successful as parties in
the present civil writ petition and the petition was bound to fail for not following the
principles of audi alteram partem- petition accordingly dismissed. Title: Roshan Lal Sharma
Vs. CMD UCO Bank & Others Page-78

Constitution of India, 1950- Article 226- Petitioner was working as a Beldar - his services
were terminated without following the principles of first come first go-reference made to the
Labour cum Industrial Tribunal was allowed directing the re-engagement of the petitioner
without entitlement to seniority or back wages- the award was challenged by the department
but writ petition was dismissed - after three years of re-engagement the petitioner
challenged the award and prayed for grant of seniority for the purpose of continuity- no
reasons were assigned for the delay in approaching the court-as per the settled law the writ
petition should have been filed within six months or at the most within one year-the
petitioner had not even filed a counter-claim when the award was challenged by the
department- petition dismissed. Title: Hukam Chand s/o Sh. Kahan Singh Vs. H.P.State
Electricity Board Ltd. & Another Page-1
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Constitution of India, 1950- Article 226- Petitioners were employed in different capacities
with various universities- they were selected and appointed by respondent/university
pursuant to an advertisement issued by the latter - petitioners were governed under various
pension scheme with their parent Organization — petitioners filed a writ petition seeking a
direction to the respondent to grant pension by counting their past services rendered in
other institutions- held, that University came into existence in the year 2010 with the
enactment of the Act - old pension scheme, so framed under various rules cannot be made
automatically applicable to the petitioners who had joined the services fully knowing the
terms and conditions of their appointments- appointments letters issued to the petitioners
specified clearly that they would be governed by new pension scheme of Government of
India- since, petitioners had accepted the terms by accepting the employment, they have
agreed to be governed by new pension scheme — petitioners have no legally enforceable right
which was defeated by the respondent/university- petition dismissed. Title: Prof. Arvind
Kumar Agrawal and others Vs. Central University of Himachal Pradesh Page-321

Constitution of India, 1950- Article 226- Petitioners were engaged as labourers in PWD
National Highway 20 on 7.10.1998 - they allege that their services were terminated orally on
1.1.2002- Reference made to the Labour and Industrial Tribunal was dismissed- held that,
non-petitioners have taken the plea that the petitioners had voluntarily left the service-
thus a complicated dispute of fact has arisen which cannot be entertained in the writ
petition-plea of the petitioners that the juniors were retained while their services were
disengaged can also not be entertained without impleadment of the juniors-petition
dismissed. Title: Chuni Lal son of Shri Nand Lal & others Vs. State of H.P. through Secretary
(PWD NH-20) and another Page- 310

Constitution of India, 1950- Article 226- Respondent was initially appointed as Khalasi -
he superannuated on 31.12.2006 and was given the benefit of full grade Wireman-he was
paid all his retiral benefits, except the leave encashment- Respondent approached Central
Administrative Tribunal; and relying upon an order of the petitioners in which the amount
was worked out, the Tribunal ordered the payment of leave encashment of Rs. 93,460/ - with
interest @ 8% - petitioners feeling aggrieved approached the court in a writ petition- held
that, Rs. 14, 954/- calculated towards interest can by no stretch of imagination, be said to
be ‘huge liability’- further held that, even if the Tribunal had no jurisdiction to grant interest
even then the employee can claim interest on the delayed payment - grant of pensionary
benefits is not a bounty, but is a valuable right and is property in the hands of the employee
—petition dismissed. Title: Union of India & ors Vs. Central Administrative Tribunal & anr.
(D.B.) Page-262

Constitution of India, 1950- Article 226- The dispute raised in the writ petition has
already been determined by the Apex Court in Raghubir Singh versus General Manager,
Haryana Roadways, Hissar, 2014 AIR SCW 5515- hence, order dated 17.7.2006
quashed and Labour Commissioner directed to make reference to the Industrial Tribunal
within six weeks. Title: Prem Lal Vs. The State of H.P. and others (D.B.) Page-223

Constitution of India, 1950- Article 226- Writ court allowed the writ petition and directed
the respondents to consider the case of the petitioner for regularization from 2002 with all
the consequential benefits- Writ Court has not discussed and marshalled out the facts of the
case- respondents have to consider the case of the petitioner as per law applicable- appeal
dismissed. Title: State of Himachal Pradesh and others Vs. Karuna Devi (D.B.) Page-52
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Constitution of India, 1950- Article 226- Writ petition filed by the petitioner was allowed
by writ court and the order of removal of the petitioner was set aside- respondents were
directed to re-instate the petitioner with liberty to proceed ahead with the inquiry from the
stage of supplying the copy of the inquiry report to the petitioner- held, that Writ Court had
rightly passed the order in terms of which liberty was granted to the respondents to proceed
from the stage of supplying of the copy of inquiry report to the writ petitioner- no
interference is required- appeal dismissed. Title: Himachal Road Transport Corporation and
another Vs. Hem Parkash (D.B.) Page-51

Constitution of India, 1950- Article 226- Writ petitioners filed an application before the
Administrative Tribunal for seeking regular pay scale as was given to the respondent No. 3-
name of respondent No. 3 was deleted subsequently- statement was made on behalf of
respondents before the Tribunal that some of the applicants were regularized and other
would be regularized on the occurrence of vacancy in the category- the Tribunal dismissed
the application as infructuous- a Writ Petition was filed by one of the applicants
subsequently, seeking regularization which was allowed and a direction was issued that
petitioners would be deemed to have been regularized w.e.f. 8.6.1999 instead of 12.4.2006
with all consequential benefits- held, that writ petitioners were estopped from filing the writ
petitions in view of order passed by the Tribunal — merely, because the relief was granted by
the respondents in the contempt petition will not make the appeal infructuous- LPAs
allowed and the judgment passed by Writ Court set aside. Title: Himachal Pradesh
University Vs. Bardu Ram and another (D.B.) Page-74

Constitution of India, 1950- Article 226- Writ petitioners were working as constables in
police department- they are governed by Punjab Police Rule, 1934 for the purpose of
promotion- writ petitioners were eligible for competing in a test known as B-1 test- they
qualified the B-1 test and were brought in list-C making them eligible for promotion as Head
constables- they were required to be sent to Lower School Course on the basis of list
maintained by S.P./Commandant of Battalion - amended standing order was issued and
the validity of list B-1 was restricted for one year- 687 constables were brought in list B-1
out of whom 272 constables were sent to Lower School Course - other candidates could not
be sent to the Course due to the amendment in the standing order- there were 362
vacancies of Head constables- B-1 list had not been fully exhausted - writ petitioners were
required to compete again for being brought on list B-1 of the notification- respondent
contended that the amended standing orders provide that list will be valid for one year- the
writ petition was dismissed by the Writ Court- held, that Government had deleted the
requirement of appearing in B-1 test by those constables who were not sent to Lower School
Course within one year of the preparation of the list- therefore, it was impermissible for the
Director General of Police to issue the standing order contrary to the Rule- power to issue
standing orders is subject to the rules and regulations and H.P. Police Act- the executive
instructions cannot over-ride the rules and what was deleted vide amendment could not
have been reintroduced by standing orders- further, power has been vested with the Director
General of Police to hold the test once or more in a year keeping in view the vacancy
position- the standing orders can be issued regarding the manner in which the test is to be
conducted- no power has been conferred upon the Director General of Police to add or
subtract anything to the rule- once constables had successfully completed B-1 test and were
sent to the Lower School Course, there is no reason why they should be subjected to
undergo the test again- appeal and writ petition allowed. Title: Suresh Kumar and others Vs.
State of Himachal Pradesh and another (D.B.) Page-418
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Constitution of India, 1950- Articles 226 and 227- Respondent was working as salesman
in ARTRAC Canteen at Shimla on temporary basis - he was transferred to Mandi, but he did
not join his new place of posting and obtained stay order from CAT- later on the OA was
withdrawn by him and CWP was filed in Hon’ble High Court which was disposed off with
the observations that it had no jurisdiction to deal with it- Ministry of Labour referred the
dispute to Central Govt. Industrial Tribunal-cum-Labour Court-I Chandigarh for
adjudication - action of the petitioners in terminating the service of non-petitioner was held
to be unjustified and illegal by the tribunal —writ petition was filed challenging the order -
held that, refusal to join at the place of posting on transfer amounts to misconduct and the
services of the non-petitioner could not have been terminated without conducting an
enquiry-petitioner has not followed the procedure to be followed in case of the misconduct
and has terminated the services of non-petitioner in a wrong manner- the order was rightly
set aside on reference- petition dismissed. Title: Chairman Managing Committee ARTRAC
and Anr. Vs. Devki Nand Kalta Page-264

‘I’

Income Tax Act, 1961- Section 143- Assessee filed a return with Income Tax Department-
his case was selected for scrutiny- Assessing Officer reassessed the income by disallowing
the depreciation of goodwill and claim of capital receipt- order was affirmed by the
Commissioner of Income Tax (Appeals)- this order was affirmed by Income Tax Appellate
Tribunal, Chandigarh- held, that whether receipt is a capital or revenue receipt has to be
adjudged on the facts of each case- there cannot be any straitjacket formula to determine
this question- according to assessee, the sellers had pledged their equity with ‘C’ — they were
in debt to the company Z’- the Sellers agreed to transfer their entire shareholding in favour
of the assessee for consideration of Rs. 72.5 crores vide Special Purchase Agreement - a sum
of Rs. 24, 81, 68, 263/- was paid as earnest money by the assessee- Sellers also agreed to
convince ‘C’ to sell the entire shareholdings in ‘S’ to the assessee- assessee deposited Rs. 15
crores with Escrow Agent- subsequently, sellers expressed their inability to sell their share
and called upon the assessee to terminate the SPA- parties agreed to terminate the SPA by
making by the payment of the various amounts- an amount of Rs. 2,25,91,587/- was
received as compensation by the assessee for termination of the SPA- assessee had
terminated the SPA- there was no breach necessitating payment of compensation to the
assessee — in these circumstances, the amount of compensation was rightly held to be a
revenue receipt and was rightly assessed to tax as business income. Title: Avantor
Performance Materials India Limited Vs. Commissioner of Income Tax, Shimla & another
(D.B.) Page-232

Indian Partnership Act, 1932- Section 69(2)- Plaintiff claims to have entered into a
partnership with defendant and one A for providing vehicles on rent to N.J.P.C - ratio of
profit and loss was decided to be 40% , 40 % and 20%- A sum of Rs. 6,72,500/- was
required to be deposited with M/S Anagram Finance Limited Company for getting the
vehicles financed- the plaintiff paid a sum of Rs. 2,95,000/- - however, the defendant did
not arrange his share- since the vehicles could not be arranged, N.J.P.C., terminated the
contract vide letter dated 31.1.1997-plaintiff filed suit for recovery against the defendant-
defendant contested the suit as being not maintainable having not been filed under the
provisions of Indian Partnership Act- he also denied the payments and the acknowledgment-
suit was dismissed- in first appeal, held that the partnership firm was not registered-
although the payments of Rs. 2,95,000/- made by the plaintiff to the defendant are duly
proved but since the partnership was not registered, therefore, the suit is not maintainable-
learned trial court had rightly come to the conclusion that the suit was not maintainable in
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view of Section 69(2) of the Indian Partnership Act, 1932- appeal dismissed. Title: Satish
Sharma Vs. Hem Chand Sharma & anr. Page- 59

Indian Penal Code, 1860- Section 148, 149, 307 and 427- Complainant party was
standing near the Bus stand Shimla when 6-7 boys came and attacked them with swords —
two persons were identified at the spot- complainant party suffered multiple injuries-
accused were acquitted by the trial Court- testimonies of the prosecution witnesses are
contradictory to each other- incident had taken place during the night - no test
identification parade was conducted by the police- recovery of weapons was also not proved
satisfactorily and the weapons were not connected to the accused- held, that in these
circumstances, acquittal recorded by the trial Court does not suffer from any infirmity-
appeal dismissed. Title: State of H.P. Vs. Vikram Singh & Others Page-70

Indian Penal Code, 1860- Section 302, 201 and 34- Accused and deceased were sitting
outside the Hanuman Shamshan Ghat- after sometimes the deceased went inside the Sarai-
accused went to the place where the deceased was sitting- complainant heard the cries of
the deceased but did not visit the place due to fear- when he saw in the morning, deceased
was lying in a pool of blood- accused were convicted by the trial Court- testimonies of PW-1
and PW-2 show that place was not visible from the room of the complainant- the fact that
complainant had not come out of his room on hearing cries is unusual on his part- it was
admitted that many houses were located in the vicinity- however, no person had visited the
spot on hearing cries- recoveries were also not proved- prosecution also relied upon the
finger print analysis, however, there is no evidence that chance finger prints were properly
lifted for the same- it was admitted that dead body was lying in the open space and anybody
could approach the place- there is sufficient material on record that lot of people arrived on
the scene before the police and the possibility of case property being touched by the other
person cannot be over ruled — the motive was not proved- held, that in these circumstances,
prosecution version is not proved beyond reasonable doubt- accused acquitted. Title: Divesh
Vaidya alias Mukhia Vs. State of H.P. (D.B.) Page-87

Indian Penal Code, 1860- Section 302, 201 read with Section 34- Indian Arms Act, 1959-
Sections 25 and 27- Daughter of the complainant was married to the accused- she
complained that she was being harassed by the accused who also threatened to kill her - the
complainant advised his son-in-law to treat his wife properly- complainant heard the noise
near the house of the daughter — he went to the spot and found that accused had killed his
wife and had run away from the spot- accused was convicted by the trial Court- complainant
categorically stated that there was no person in the house except the accused and his wife-
his statement was corroborated by other witnesses- a gun was produced by the accused-
cause of death was gunshot — the plea that deceased died due to the accident cannot be
believed- accused had also run away from the spot which falsifies his version regarding
accidental fire - accused was rightly convicted by trial court-appeal dismissed. Title:
Muzaffar Khan alias Jafari Vs. State of Himachal Pradesh (D.B.) Page-340

Indian Penal Code, 1860- Section 307 read with Section 149- complainant and accused
had purchased the land from P’- complainant and the accused got separated in the year
1981 and the joint land was divided in a family partition- accused demanded upper portion
of the land during the partition in June, 2010- a dispute arose between the parties -
complainant found that two khair trees were cut from the land in his possession- he
questioned the labour of the contractor and asked them not to convert the trees into logs-
accused formed an unlawful assembly- accused B’ was armed with a gun- accused started
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assaulting the complainant and accused B fired a gun at the complainant- accused D’
assaulted the complainant with an axe on the right arm- complainant was taken to Hospital-
accused were convicted by the trial Court — aggrieved from the acquittal, accused preferred
an appeal- Medical Officer found gunshot injuries on the person of the complainant- injuries
could be caused with blunt and sharp edged weapon like axe and darat- testimony of the
injured was corroborated by other eye witnesses- testimonies of the prosecution witnesses
were consistent —recovery of weapon was also proved- however, the complainant had not
informed the police regarding the infliction of the injuries by accused T’ and K’ and the same
will amount to improvement- however, they were present at the spot and were close relatives
of the accused- hence, an inference can be drawn that they were sharing common object of
the unlawful assembly- trial Court had rightly appreciated the evidence- appeal dismissed.
Title: Brij Lal & others Vs. State of Himachal Pradesh Page-170

Indian Penal Code, 1860- Section 363 and 366-A- Prosecutrix, a student of 10+1 class was
returning from a local fair with another girl L- a Baloro camper stopped near the
prosecutrix- two accused pushed the prosecutrix inside the same and the vehicle was driven
away-the prosecutrix kept on raising hue and cry- official Vehicle of Local S.D.M was seen
by the accused and the Bolero was turned in another direction- the S.D.M noticing that a
girl was raising hue and cry in the vehicle, chased the Bolero - Bolero was stopped after
some distance- the accused fled away from the spot-the girl was handed over to her
guardian and the police was informed- the accused were convicted by trial court - in appeal
held that girl L has deposed that the prosecutrix had boarded the jeep at her sweet will and
she could not board the same due to rush- another witness being the occupant of the jeep
also deposed that two girls gave signal to take lift in the Bolero and one girl boarded the
Bolero and the other did not board as the jeep was full-in view of these facts the guilt of the
accused not established- appeal allowed. Title: Jai Krishan and others Vs. State of H.P.
Page-48

Indian Penal Code, 1860- Section 376 and 506- Accused ‘R’ raped and criminally
intimidated minor prosecutrix- she became pregnant- accused R’ and ‘S’ administered a
medicine to abort foetus being carried by her- they were convicted by the trial Court- there
is no evidence that date of birth was got recorded by the parents of the prosecutrix- there
are contradictions in the testimonies of prosecutrix- she admitted in her cross-examination
that she had disclosed the name of some other person at the time of recording of FIR- held,
that in these circumstances, trial Court had wrongly convicted the accused- appeal
accepted. Title: Ravinder Singh Vs. State of H.P. (D.B.) Page-160

Indian Penal Code, 1860- Section 420 read with section 120-B- Accused ‘B’ obtained loan
of Rs. 25 lacs from SBI Patiala - branch was taken over by Dena Bank- Dena bank also
disbursed a loan of Rs.1 crore 25 lacs to the accused ‘B’- legal opinion was sought from the
petitioner/accused - accused ‘B’ handed over a jamabandi showing that his property was
mortgaged with Dena Bank- petitioner gave his opinion which was found to be false- an FIR
was lodged against the petitioner and others for the commission of offences punishable
under Sections 420, 467, 468, 471 read with Section 120-B IPC - trial Court framed charges
for the commission of offence punishable under Section 420/120-B IPC against the
petitioner- Order challenged by way of revision- held, that no wrongful loss or gain was
caused by the accused to the bank as the loan stood already disbursed- there is no material
on record which can suggest that petitioner had colluded or entered into conspiracy with
accused B or with the Patwari for preparation of fictitious jamabandi on the basis of which
opinion was given- no ground to frame charges for the commission of offences punishable
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under Section 420 read with Section 120 [.P.C - charges quashed and set aside - petitioner
discharged. Title: Des Gautam Vs. State of H.P. & another Page-240

Indian Penal Code, 1860- Section 420 read with section 120-B- Accused ‘B’ obtained loan
of Rs. 25 lacs from SBI Patiala - branch was taken over by Dena Bank- Dena bank also
disbursed a loan of Rs. 1 crore 25 lacs to the accused ‘B’- legal opinion was sought from the
petitioner - accused B’ handed over a jamabandi showing that his property was mortgaged
with Dena Bank- petitioner gave his opinion, which was found to be false- an FIR was lodged
against the petitioner and others for the commission of offences punishable under Sections
420, 467, 468, 471 read with Section 120-B IPC - trial Court framed charges for the
commission of offence punishable under Section 420/120-B IPC against the petitioner-
Order challenged by way of revision- held, that no wrongful loss or gain was caused by the
accused to the bank as the loan stood already disbursed- further held, that there is no
material on record which can suggest that petitioner had colluded or entered into conspiracy
with accused B or with the Patwari for preparation of fictitious jamabandi on the basis of
which opinion was given- no ground to frame charges under Section 420 read with Section
120 I.P.C - charges quashed and set aside - petitioner discharged. Title: Des Gautam Vs.
State of H.P. & another Page-242

Industrial Disputes Act, 1947- Section 25- Services of the workmen were terminated -
disputes were raised under the Industrial Disputes Act- matter was referred to Competent
Authority who allowed the Reference Petition- held, that awards passed by the Labour Court
are based on facts and the evidence led by the parties- Writ Court cannot sit as an Appellate
Court and set aside the award made by the Labour Court- writ petition dismissed. Title: The
State of H.P. and another Vs. Shankar Lal (D.B.) Page-225

‘L,

Land Acquisition Act, 1894- Section 18- Land of the claimant was acquired for
construction of Sayri-Danwati road- market value of the acquired land was assessed as Rs.
5,14,384 /- per bigha for Bangar Awal and Rs. 74,669/- per bigha for Bangar Kadeem -
claimant sought a land reference and the Reference Court awarded compensation of
Rs.17,05,000/- per bigha for 7 biswas of Bangar-1 and Rs. 82,500/- per bigha for 13 biswas
of Ghasni land along with statutory benefits — aggrieved from the award, appeal and cross
objections have been filed- Reference Court had relied upon the award and had applied the
decrease of 15% while assessing the value of 7 biswas of land @ Rs. 17,05,000/- per bigha
and 13 biswas of Ghasni land @ Rs. 82,500/- per bigha- land was acquired for same
purpose — held, that when the land is acquired for one purpose, the market value of the
acquired land irrespective of classification/category is required to be assessed - a flat and
uniform rate is to be awarded for all categories of land as classification completely loses
significance in such a case- Reference Court should have awarded flat and uniform rate of
Rs. 17,05,000/- per bigha- cross-objections allowed and uniform rate of Rs. 17,05,000/- per
bigha awarded. Title: The Land Acquisition Collector & ors. Vs. Kanwar Singh Page-425

Land Acquisition Act, 1894- Section 18- Land of the claimant was acquired for the
construction of Kol Dam- compensation at the flat rate of Rs. 3,25,528.37/- per bigha was
awarded by the Land Acquisition Collector- the claimant sought reference and Reference
Court enhanced the compensation to Rs. 5 lacs per bigha with statutory benefits- it was
admitted case of the parties that no sale transaction had taken place in Mohal Ropa at the
time of publication of Notification- ACC Cement plant is at a distance of of 2 %2 -3 km. from
the acquired land and Power House Dehar is situated at a distance of 2.5-3 kms from the
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acquired land- Villagers had sold their land by way of private negotiation in favour of HP
PWD for consideration of Rs. 4,62,000/- per bigha- in adjacent Mohal, the compensation
was awarded @ Rs. 4,35,447.26 /- per bigha- held, that in these circumstances, the
compensation was correctly assessed by the Reference Court- appeal dismissed. Title: NTPC
Ltd. Vs. Kirpa and others Page-280

Land Acquisition Act, 1894- Section 18- Land of the respondents was acquired for the
construction of Housing Board Colony- Land Acquisition Collector assessed the
compensation — respondent sought reference - reference Court assessed the market value of
the land as Rs.18,000/- per biswa — in appeal held, that Court had rightly taken the sale
deeds and the awards passed by the Court qua the adjoining land into account and had
rightly ignored the sale deeds produced by the appellants as those pertained to the land
located at a distance of 3-4 k.m. from the acquired land- appeal dismissed. Title: H.P.
Housing and Urban Development Authority & anr. Vs. Dina Nath Vaidya (dead through LRs
Sulochna Vaidya & ors) & ors. Page-53

‘M’

Motor Vehicles Act, 1988- Section 14 and 149- Tribunal held that driver of the motor
vehicle did not have a valid and effective driving licence at the time of accident as licence
had expired on 20.3.2005- accident had taken place on 17.4.2005- held, that licence
remains effective for a period of 30 days from the date of expiry- the accident had taken
place within a period of 30 days- therefore, findings recorded by the Tribunal that the driver
did not have a valid driving licence set aside. Title: Neena Shukla and another Vs. Amar
Singh and others Page-367

Motor Vehicles Act, 1988- Section 149- Deceased was employee of contractor -he had
hired the vehicle for carriage of plastic tanks and other articles- vehicle met with an accident
in which the deceased suffered injuries and succumbed to them - legal representatives of the
owner stated that contractor had not hired the vehicle and the deceased was their employee-
Insurer directed to pay Rs. 50,000/- under no fault liability- legal representatives directed to
pay Rs. 37,000/-. Title: Satya Devi and others Vs. Sher Singh and another Page-169

Motor Vehicles Act, 1988- Section 149- Driver of the offending vehicle filed a claim petition
which was dismissed on the ground that driver was driving the vehicle rashly and
negligently- in appeal held, that as per settled law of the land rashness and negligence is
sine qua non to maintain a claim petition under Section 166 of the Motor Vehicles Act-
Tribunal has rightly held that driver Narinder Singh could not have maintained the claim
petition under Section 166 of M.V. Act on the ground of rash and negligent driving- appeal
dismissed. Title: Narinder Singh Vs. Deepak Sharma & another Page-349

Motor Vehicles Act, 1988- Section 149- Driver possessed a driving licence to drive light
motor vehicle — the offending vehicle is Mahindra Pick-up, which is a light motor vehicle-
Tribunal had rightly held that driver of the vehicle had a valid and effective driving licence to
drive the same- it was for the insurer to plead and prove that owner had committed willful
breach of the terms and conditions of the policy which it had failed to do so- owner is not
supposed to go beyond verification to the ascertain that driver was having a valid driving
licence and to test the competence of the driver- appeal dismissed. Title: New India
Assurance Company Limited Vs. Sushma Rani and others Page-133
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Motor Vehicles Act, 1988- Section 149- Driver possessed a driving licence to drive the light
motor vehicle and medium goods vehicle- registration certificate of the vehicle shows that
unladen weight and gross weight of the vehicle was 4440 kg. and 6700 kg., respectively-
thus, vehicle falls within the definition of Light Motor Vehicle’- held, that driver had valid
and effective driving licence to drive the vehicle on the date of accident. Title: National
Insurance Co. Ltd. Vs. Sube Singh and others Page-132

Motor Vehicles Act, 1988- Section 149- Insurer contended that driver of the vehicle was
not having requisite endorsement of PSV in the driving licence and the insurer was not liable
to indemnify the insured- held, that driver having a driving licence to drive ‘Light Motor
Vehicle’ requires no PSV endorsement- appeal dismissed. Title: Oriental Insurance Co. Ltd.
Vs. Man Kumari and others Page-136

Motor Vehicles Act, 1988- Section 149- Insurer contended that driver did not possess a
valid and effective driving licence to drive heavy transport vehicle- record shows that driver
did not possess effective driving licence to drive HTV- owner was under an obligation to
engage the driver who possessed effective driving licence- he had committed willful breach of
the terms and conditions of the policy- insurer directed to pay amount in the first instance
and thereafter to recover the same from the owner. Title: Oriental Insurance Company Ltd.
Vs. Suman Bala & others Page-140

Motor Vehicles Act, 1988- Section 149- Tribunal held that driver did not possess a valid
driving licence to drive heavy transport vehicle- driving licences were issued in favour of the
driver by the competent Authority and the driver was competent to drive HTV- the burden
was upon the insurer to prove the breach of the terms and conditions of the insurance
policy- no evidence was led to prove the same- held, that Tribunal had fallen in error in
absolving the Insurance Company of the liability- appeal accepted. Title: Ram Lal & another
Vs. Sameer & another Page-141

Motor Vehicles Act, 1988- Section 149- Witnesses from Regional Transport Authority,
Bilaspur clearly stated that the driving licence was never issued from their office- certificate
and copy of driving licence also show that driver did not possess a valid licence on the date
of accident- held, that Tribunal had rightly saddled the insurer with liability with right to
recovery. Title: Jagtar Singh and another Vs. Sneh Lata and others Page-115

Motor Vehicles Act, 1988- Section 166- A tractor met with an accident and deceased
travelling on the same expired due to the injuries sustained by him- claimants filed claim
petition -MACT saddled the owner and driver with liability- claimants had claimed that
deceased was working as a labourer at the time of accident, whereas, the owner and driver
claimed in reply that deceased had boarded the tractor on his own without the consent of
the driver- held, that the insurance policy of the tractor showed that tractor could be used
only for agricultural purposes — driver and owner had failed to prove the plea taken by them-
Tribunal had rightly held that deceased was travelling as a gratuitous passenger and the
owner had committed willful breach — further, the plea that the owner had died during the
proceedings and the award was passed against a dead person, which was a nullity, is liable
to fail as summary procedure is adopted while deciding a claim petition - all the provisions
of C.P.C are not applicable- since, owner had already taken the plea that deceased boarded
the tractor on his own, his legal representatives have to follow the same defence- the award



-17 -

saddling the owner with the liability is proper- hence, appeal dismissed. Title: Baldev Singh
and others Vs. Bhagwati Devi and others Page-328

Motor Vehicles Act, 1988- Section 166- Award challenged by insurer on the ground that
the tribunal had wrongly decided the issue regarding the deceased travelling in the vehicle
as gratuitous passenger - held that, the owner and driver have categorically admitted in
their replies that the deceased was travelling in the offending vehicle as owner of the goods-
PW-6 had also categorically deposed that the deceased was travelling in the vehicle as owner
of the goods and not as a gratuitous passenger- evidence has not been rebutted by the
appellant/insurer- the Tribunal has rightly held that the deceased was travelling in the
offending vehicle as owner of the goods- appeal dismissed. Title: Oriental Insurance
Company Limited Vs. Kaku alias Karam Singh & others Page-388

Motor Vehicles Act, 1988- Section 166- Car of the deceased was hit by the truck- the age
of the deceased was 44 years at the time of accident- Tribunal had applied multiplier of ‘12’,
whereas, multiplier of ‘14’ is applicable keeping in view the age of the deceased- deceased
was engineer and Class-A contractor- his widow will not be able to manage the business in
the same manner as the deceased was doing- the net income of the deceased was reflected
in the Income Tax Return and on the basis of the same, Tribunal had rightly held that
deceased was earning not less than Rs.15.00 lacs per annum- after deducting 1/3rd amount
towards his personal expenses, the annual loss of dependency will be Rs.10.00 lacs- thus,
claimants are entitled to Rs.10.00 lacs x 14 = Rs.1.40 crore- in addition to this, the
claimants are also entitled to Rs.10,000/- each, under the heads ‘loss of love and affection’,
‘loss of estate’, ‘loss of consortium’ and ‘funeral expenses. Title: Rama Sood and others Vs.
Chavan Singh and others Page-145

Motor Vehicles Act, 1988- Section 166- Claimant had sustained permanent disability to
the extent of 75%- injury has shattered his physical frame, his future, has taken away his
amenities of life and has deprived him of his charmful life- wife of the claimant proved that
injured had lost his power of speech and hearing- thus, he has become a burden on his
family- injured was running a kariana shop - his income can be taken as not less than Rs.
5,000/-, even if, he was a labourer- he was aged 27 years and multiplier of ‘16’ is
applicable- hence, he is entitled to Rs. 9,60,000/- (5,000/- x 12 x 16) as compensation
under the head 'loss of income'- he is entitled to Rs. 1 lac under the head ‘future treatment-
he had spent Rs. 1,79,089/- for his treatment- he is entitled to Rs. 2,00,000/- under the
head 'medical expenses'- he remained bedridden for 7-8 months- he is entitled to Rs.1 lac
under the head ‘attendant/guide charges~ he was taken to Poanta Sahib, Dehradun and
Chandigarh and is entitled to Rs. 30,000/- under the head ‘transportation charges’- he is
also entitled to Rs.1 lac under the head ‘pain and suffering undergone’ and Rs.1 lac under
the head ‘uture pain and suffering’- hence, compensation of Rs. 16,69,100/- awarded as
compensation. Title: Oriental Insurance Company Limited Vs. Aman Mittal and others
Page-377

Motor Vehicles Act, 1988- Section 166- Claimant pleaded that he was taken to primary
health Centre, Dhami and was under treatment at IGMC, Shimla- he had not examined any
person from PHC, Dhami nor had he placed any document on record to prove that he had
sustained injuries on the date of the accident- held, that in these circumstances, Tribunal
had rightly dismissed the claim petition- appeal dismissed. Title: Hoshiyar Singh Vs.
Parmeshwari Devi & others Page-113
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Motor Vehicles Act, 1988- Section 166- Claimant pleaded that his truck was parked on the
left side of the road- a Tata Mobile was parked in front of the truck- Tata Mobile suddenly
started moving backward and hit the truck due to which truck fell into the gorge-
compensation was sought from the owner of the Tata Mobile- Claimant had taken Rs.
2,02,000 from the insurance company- an amount of Rs. 60,000./- was received as
salvage- he claimed that market value of the vehicle was Rs. 3,50,000/- and the claim was
restricted to Rs. 2,02,000/- wrongly- held, that difference of the amount can be claimed
from the owner/insurer of the offending vehicle, where the full and final payment has not
been received - Tribunal had rightly directed the Insurer to pay the difference of the amount-
appeal dismissed. Title: National Insurance Co. Ltd. Vs. Jhenta Ram and others Page-124

Motor Vehicles Act, 1988- Section 166- Claimant questioned the award on the grounds
that Tribunal has wrongly saddled the owner with liability, and secondly, amount of
compensation is meager — held that since owner has not questioned the award, claimant has
no locus standi to challenge the liability saddled on owner -appeal dismissed. Title: Jeet
Ram Vs. Kanta Devi & another Page-335

Motor Vehicles Act, 1988- Section 166- Claimants challenged the award on the ground of
adequacy of compensation - held that deceased was 22 years at the time of accident and was
a bachelor- by guess work even if deceased is treated as a labourer, he can be safely
presumed to be earning not less than Rs. 4,000/- per month - 50 % was to be deducted
towards his personal expenses and multiplier of 15 was applicable- the claimants are
entitled to compensation of Rs. 2000 x 12 x 15 = 3,60,000 along with interest - appeal
allowed and award modified. Title: Jamila Begum and others Vs. Amar Jeet Singh and
others Page-333

Motor Vehicles Act, 1988- Section 166- Deceased was a JBT and was earning Rs.15,000/-
per month- - 1/5%™ of the income was to be deducted and the loss of dependency will be Rs.
11,700/-, say Rs. 12,000/-- deceased was aged 38 years and multiplier of ‘15’ will be
applicable - thus, claimants will be entitled to Rs. 12,000x15x12= Rs. 21,60,000/- under
the head ‘loss of source of dependency’ — they will be also entitled Rs.10,000/- under the
head loss of love and affection’, loss of estate’, loss of consortium’ and ‘funeral expenses’ -
thus, claimants are entitled to Rs. 21,60,000 + Rs. 40,000/- = Rs. 22,00,000/-, along with
interest at the rate of 7.5% per annum from the date of filing of the claim petition. Title:
Ratna Devi Vs. Rajwanti Devi & others Page-390

Motor Vehicles Act, 1988- Section 166- Deceased was alighting from the bus- driver
started the bus without getting a signal from the conductor- held, that driver was supposed
to wait for the signal of the conductor before starting the bus- finding recorded by the
Tribunal that vehicle was in the state of slow pace and there was no negligence of the driver
and conductor is not acceptable - claimant is not supposed to prove his case beyond
reasonable doubt but has to prove a prima facie case- respondent No.3 had also stated that
deceased had jumped out of the window of the moving bus- hence, finding recorded by the
Tribunal cannot be accepted- deceased was 55 years of the age at the time of accident- she
was managing household and her husband - she was looking after the children- her family
contribution was not less than Rs. 5,000/- per month- 1/3 of the amount has to be
deducted - the claimant has lost source of dependency of Rs. 4,000/- per month-
considering the age of the deceased, multiplier of ‘9’ is applicable- thus, compensation of Rs.
4,32,000/- (Rs. 4000 x 12 x 9) is payable towards the loss of dependency- compensation of
Rs. 10,000/- awarded each under the heads ‘Loss of consortium’, ‘Funeral expenses’, loss of
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‘love and affection’ and ‘Ioss of estate’ — thus, total compensation of Rs. 4,72,000/- awarded
along with interest @ 7.5% per annum from the date of the filing of the claim petition. Title:
Krishanu Ram Vs. Bhagirath and others Page-119

Motor Vehicles Act, 1988- Section 166- Injured was travelling in the vehicle, which met
with an accident- she suffered injuries to the extent of 30%- she was a student of 10+2 at
the time of accident and was working with All India Radio- she was earning Rs.8,000/- per
month from all sources- permanent disability had affected her lower limbs- she is not in a
position to do any work including domestic work- it would be difficult to her to get a suitable
match in view of disability sustained by her — her income can be taken as Rs.4,500/- per
month by guess work- she was bedridden for three months and was further advised bed
rest- hence, she is entitled for Rs.4,500 x 10= Rs.45,000/- as loss of income for 10 months-
she has suffered 30% injuries which has affected her earning capacity to the extent of
Rs.1500/- per month- she was 23 years of age at the time of accident and multiplier of 15
will be applicable- thus, she is entitled to Rs. 2,70,000/- (1500 x 15 x 12) under the head
loss of income- she is also entitled to Rs.1 lac under the head loss of marriage prospects, Rs.
50,000/- under the head ‘pain and suffering’, Rs. 1 lac under the head ‘future pain and
suffering’, Rs. 1 lac under the head ‘loss of amenities of life’ and Rs. 75,000/- under the
head ‘medical treatment past and future’ — she must have taken services of attendant when
she was bedridden- she entitled to Rs. 50,000/- under the head of ‘attendant charges- she
has to visit hospital for follow up and is entitled to Rs. 20,000/- under the head ‘“ravel
expenses’- thus, she is entitled to Rs. 45,000 + 2,70,000/- + 1 lac + 50,000 + 1 lac + 1 lac +
75,000 + 50,000 + 20,000= Rs. 8,10,000/-. Title: Surekha Devi Vs. Mangal Singh and
another Page-409

Motor Vehicles Act, 1988- Section 166- Insured/ owner and the driver of offending vehicle
have challenged the award on the ground that right of recovery has wrongly been granted to
the insurer-held that the unladen weight of offending vehicle was 2800 k.g. and it fell within
the definition of light motor vehicle- the offending driver possessed the license to drive light
motor vehicle- hence, he possessed valid and effective license- insurer had not pleaded and
proved that owner of the offending vehicle had committed willful breach of the terms and
conditions of the insurance policy- in these circumstances, tribunal had wrongly granted the
right to recovery to the insurer — appeal allowed. Title: Safdar Ali & another Vs. Raj Kumar &
others Page-401

Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the grounds that
Tribunal had wrongly directed it to satisfy the award and then to recover the amount from
the owner/insured-held that the aim and object of granting compensation, is social one and
compensation has to be granted as early as possible - rights of third party cannot be
defeated even if the owner/insured has committed willful breach-appeal dismissed. Title:
National Insurance Company Vs. Kamla & others Page-365

Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the ground that it
has been wrongly saddled with the liability by the Tribunal — held that unladen weight of the
vehicle involved in the accident is 1700 k.g. and it falls within the definition of light Motor
Vehicle —offending driver had valid and effective license to drive the light motor vehicle and
the Tribunal has rightly saddled the appellant/insurer with the liability- appeal dismissed.
Title: The New India Assurance Company Limited Vs. Ramesh Chand and others Page-372
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Motor Vehicles Act, 1988- Section 166- Insurer challenged the award on the ground of
adequacy of compensation — held that claimant-injured has not challenged the award on the
ground of adequacy of compensation, therefore, this ground is not available to the
appellant/insurer- appeal dismissed. Title: National Insurance Company Limited Vs. Atul
Bhatia and others Page-350

Motor Vehicles Act, 1988- Section 166- Insurer of Motorcycle challenged the award on the
ground that Tribunal has wrongly saddled it with liability — held that deceased had died due
to contributory negligence- no material was brought on the record by the appellant to show
that the owner-insured has committed willful breach of the terms and conditions of the
insurance policy —the Tribunal has fallen in error while awarding interest @ 9% whereas,
interest @ 7.5% should have been granted — award partly modified. Title: National Insurance
Company Limited Vs. Kiran Bala and others Page-351

Motor Vehicles Act, 1988- Section 166- Monthly income of the deceased was Rs. 3300/-
per month — Tribunal had deducted 1/3™ towards personal expenses, whereas 1/4t was to
be deducted - claimants had lost the source of dependency to the extent of Rs. 2500/- per
month- deceased was aged 27 years and multiplier of ‘16’ was applicable- thus, claimants
had lost source of dependency to the extent of Rs. 4,80,000/- (Rs.2500x12x16)- the
claimants were also held entitled for Rs. 10,000/- each under the heads loss of love and
affection’, loss of estate’ , funeral expenses’ and ‘loss of consortium’ - thus, claimants are
entitled to total compensation of Rs.5,20,000/- - further held, that Appellate Court can
enhance the compensation, even in absence of cross-objections. Title: National Insurance
Co. Ltd. Vs. Sharda Devi and others Page- 354

Motor Vehicles Act, 1988- Section 166- Tribunal had taken the income of the deceased as
Rs.3,000/- p.m. by guess work - his monthly income can be taken as Rs.4,000/- p.m.-
1/3rd amount was deducted towards personal expenses — deceased was bachelor- 2 of the
amount was to be deducted towards personal expenses- thus, loss of dependency will be
Rs.2,000/- per month- deceased was aged 18 years at the time of accident- multiplier of ‘14’
will be applicable- claimants will be entitled to Rs.2000 x 14 x 12= Rs.3,36,000/-, under the
head loss of dependency’, in addition to this a sum of Rs.10,000/- each awarded under the
heads ‘loss of love and affection’, loss of estate’ and “uneral expenses’~ thus, total
compensation of Rs. 3,66,000/- was awarded along with interest @ 7.5 % per annum from
the date of the filing of the claim petition. Title: Rikhi Ram & others Vs. Yogesh Kumar &
others Page-
Page-167

Motor Vehicles Act, 1988- Section 167- Claimants filed a claim petition on the ground of
death of ‘S’ who was employed as driver by respondent No. 2 with his JCB- death was
caused while driving the JCB- it was contended that petition is not maintainable- held, that
driver was in the employment of the contractor and had died while using the motor vehicle-
legal representatives can file a claim petition to get the enhanced compensation- legal
representatives had two remedies- one under Workmen Compensation Act and second
under Motor Vehicles Act- they had chosen to knock the door of the Tribunal and the claim
petition was maintainable. Title: National Insurance Co. Ltd. Vs. Sharda Devi and others
Page-354

Motor Vehicles Act, 1988- Section 168(1) - Tribunal held that since the claimant had
claimed compensation to the extent of Rs.15 lacs- therefore, they were entitled to
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compensation of Rs.15 lacs, although, after making the assessment, Tribunal had arrived at
an amount of Rs.31,93,600/- as total compensation- held, that Tribunal is bound to award
just compensation and is entitled to award more compensation than claimed by the
claimants. Title: Ratna Devi Vs. Rajwanti Devi & others Page-390

Motor Vehicles Act, 1988- Section 228- Deceased had died in an accident involving JCB- it
was contended that JCB is not a motor vehicle- held, that JCB is a motor vehicle with a long
arm for digging earth and will fall within the definition of motor vehicle under Section 2(28)
of the Act. Title: National Insurance Co. Ltd. Vs. Sharda Devi and others Page- 354

Motor Vehicles Act,1988- Section 166- Insurer challenged the award on the grounds that
driver was possessing fake license at the time of accident, and secondly, Tribunal had
wrongly awarded Rs. 50,000/- twice under the head ‘consortium’- held that, the award
shows that Tribunal has fallen in an error in awarding compensation of Rs. 50,000/- twice
under the head ‘consortium’ — further held that, the appellant had not pleaded and proved
that owner of the offending vehicle had committed willful breach of terms and conditions of
the insurance policy- award modified regarding grant of ‘consortium’. Title: The New India
Assurance Company Limited Vs. Nirmala Devi & others Page-369

‘N’

N.D.P.S. Act, 1985- Section 15- Accused a truck driver was intercepted by the police in a
nakka while transporting eight bags carrying 226 kg poppy straw concealed in the tool-box-
trial court convicted the accused - held that, the road was busy and lot of traffic was plying
on the road- however no independent witness was associated by the investigation officer-5-6
vehicles were also checked during the nakka and the I.O could have joined the occupants of
the vehicle during the search and seizure- the accused was apprehended on 18.2.2014 at
12:40 AM and PW13 is stated to have proceeded to arrange the scales- however, PW-12
stated that police official visited his shop when he was closing it around 8 O’ clock on
17.02.14- there is no entry when the case property was taken out from the malkhana and
produced in the Court- no DDR was recorded when the case property was produced before
the trial Court- no entry was made when the case property was re-deposited in the
malkhana after production in the trial Court - identity of the case property is also doubtful-
accused acquitted. Title: Sanjiv Kumar Vs. State of H.P. (D.B.) Page-227

N.D.P.S. Act, 1985- Section 15- Accused was driving a motor cycle without registration- he
tried to run away on seeing the police- he was apprehended - plastic bag being carried by
the accused was checked and was found to be containing 10 kg. 500 grams of poppy husk-
he was acquitted by the trial Court- State preferred an appeal- it has come on record that
Satsang Ghar was in a close vicinity of the spot- there were three villages at the distance of
half kilometer from the spot- however, no independent witness was associated- seal was not
produced before the Court — prosecution version was not supported by PW-13- held, that in
these circumstances, prosecution version was not proved- accused was rightly acquitted by
the trial Court. Title: State of H.P. Vs. Balwinder Kumar alias Jagga (D.B.) Page-247

N.D.P.S. Act, 1985- Section 18 and 20- A secret information was received by police that
contraband substances could be recovered from the dhaba being run at National Highway-
two witnesses were associated - appellants were found working in the Dhaba- search of
dhaba was conducted - 500 grams charas, 3.500 kgs of Poppy straw, ten bottles of bearing
mark Green Label each containing 750 ml of IMFL and 20 bottles of country liquor bearing
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mark Suroor were recovered from the dhaba - trial Court convicted the accused for the
commission of offences punishable under Sections 18 and 20 of N.D.P.S. Act and 30 of
Excise Act - in appeal held, that independent witnesses have categorically spoken about the
search and recovery- there were no material contradictions in the testimonies of witnesses —
non production of the original seal would not render the prosecution case doubtful- accused
had failed to rebut the presumption under Section 35 of N.D.P.S. Act- guilt of the accused
fully established- appeal dismissed. Title: Naresh Kumar and others Vs. State of H.P. Page-
275

N.D.P.S. Act, 1985- Section 18 and 20- Search of the vehicle of the accused was conducted
during which one envelope was recovered which was containing 60 grams of opium and 500
grams of charas- accused were acquitted by the trial Court- prosecution case regarding the
presence of PW-7 was not corroborated by rapat roznamcha- I.O. had not given name of the
person who had written the document which shows that site and location where the
document prepared was concealed by him- the fact that single vehicle was stopped shows
that police had prior information- it was necessary to comply with the provision of Section
42- held, that in these circumstances, accused were rightly acquitted by the trial Court-
application dismissed. Title: State of H.P. Vs. Harsh Sharma & another Page-37

N.D.P.S. Act, 1985- Section 20 & 29- Accused S was suspected by a police constable to be
carrying contraband - superior officer of police was informed- a raiding team was formed -
personal search of the accused was conducted in presence of Independent witnesses -
1.900kg charas was recovered from the accused which was tied around the waist of the
accused with a cello tape- C and SD who were also arrested- trial court acquitted all the
accused- in appeal held that, independent witnesses had not supported the prosecution
case -statements of the official witnesses were contradictory to each other on material
particulars- co-accused also not connected to the offence as the independent witnesses had
not supported the case- ‘D’ stated that the charas was in the shape of sticks and balls, while
‘M’ stated that the charas was in the shape of sticks only-PWS was suspected by the
prosecution still he was joined as a witnesses — no explanation was given for the same- trial
court has rightly acquitted the accused persons- appeal dismissed. Title: State of Himachal
Pradesh Vs. Sukh Ram and others (D.B.) Page-249

N.D.P.S. Act, 1985- Section 20- Accused was apprehended by the police party with a bag
carrying 4.400 kgs of Charas- he was acquitted by the trial court- in appeal held that, both
the witnesses associated by the police have not supported the prosecution case- one of the
witnesses is a stock witness having been associated in many other cases- no explanation on
the record why he was chosen by the 1.O - testimonies of the official witnesses are
contradictory to each other and do not inspire confidence — R says that vehicle of witness K
was used for transportation; whereas, witness K states that he does not have any vehicle nor
he drives any vehicle - his driving licence was not taken in possession-police party not
remembering the types of the vehicles checked before the interception of accused - entire
operation was carried out in the night but there is no evidence on the record to show the use
of the search light-no evidence that police team carried the scales — seal was not produced in
Court nor it was mentioned in the report of the Laboratory that impression of the seal was
also deposited alongwith the sample- the trial court has rightly acquitted the accused-
appeal dismissed. Title: State of Himachal Pradesh Vs. Tek Chand (D.B.) Page-255

N.D.P.S. Act, 1985- Section 21- Accused tried to run away on seeing the police- police
became suspicious and gave option to the accused to be searched before police or gazetted
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officer- accused consented to be searched before Gazetted Officer- Dy.SP was informed who
arrived at the spot- 1.O. associated two independent witnesses- accused was taken to police
post where his search was conducted- accused had kept one plastic envelope in his socks- 4
smalls packets containing white coloured powder were recovered — powder was tested and
was found to be cocaine- total 65 grams of cocaine was found in all the four packets- one P’
was arrested as co-accused on the basis of telephonic conversation- accused was convicted
by the trial Court — in appeal held, that there were contradictions in the testimonies of
official witnesses and trial Court had wrongly relied upon the such testimonies- appeal
accepted- accused acquitted. Title: Marvelous Osaza Vs. State of H.P. Page-270

‘S,

Specific Relief Act, 1963- Section 20- One ‘R’ entered in to an agreement with the plaintiff
to sell her share in the house, compound and the path — she had received earnest money as
well-sale deed was to be executed within one year- R died in the meantime and was
succeeded by the defendants No. 2 to 6-one T being the G.P.A of the defendants No. 2 to 6
sold the aforesaid property to defendant No. 1 inspite of being made aware of the agreement
by the plaintiff-the plaintiff sought specific performance of the agreement and possession of
the land- the defendants denied the agreement - suit was partly decreed- appeal was
dismissed- in second appeal, held that it is not in dispute that R owned the property- the
plaintiff had duly proved the agreement - plaintiff has paid a sum of Rs. 5500/- as earnest
money to R and had also served notices upon the defendants not to enter into agreement of
the suit land- despite that the land was sold by General Power of Attorney of defendants No.
2 to 6 to defendant No.1- plaintiff was already ready and willing to perform his part of the
agreement-the plea of the defendant No. 1 to the effect that he is a bonafide purchaser is not
made out from the record as the plaintiff is proved to have apprised the defendant No. 1 in
the presence of the witness that he had entered into an agreement to sell the suit property
prior in time-appeal dismissed. Title: Govind Ram & ors. Vs. Krishna Devi & ors. Page-42

Specific Relief Act, 1963- Section 34- Plaintiff claimed his exclusive possession as tenant
over the suit land- plaintiff claims to have purchased the land for consideration of Rs. 450/-
in the year 1957- plaintiff pleaded that defendants were neither inducted as tenants on the
suit land nor in possession thereof- plaintiff challenged the order conferring proprietary
rights on defendants on the plea that same was done behind his back - defendants claimed
occupancy tenants-defendants denied exclusive possession as tenants by the plaintiff and
the alleged subsequent purchase by him- trial Court dismissed the suit land- first appeal
was also dismissed - in second appeal held, that plaintiff has miserably failed to prove
himself as sole tenant- further, plaintiff has failed to prove that defendants were never
inducted as tenants over the suit land- no documentary evidence was produced-
predecessor-in-interest of the previous owner was also not examined in the witness box-
plaintiff proved to have participated in the process and received compensation of Rs. 450/ - -
plaintiff also claimed to have become owner by adverse possession — both courts have
correctly appreciated the oral and documentary evidence- appeal dismissed. Title: Gauri
Singh and another Vs. Manghru and others Page-107

Specific Relief Act,1963- Section 34- Plaintiff, a society, registered under the Societies
Registration Act, 1860 sought permanent prohibitory injunction against defendants for
restraining them from taking over the affairs of Naag Devta Mandir on the plea that the
temple is being looked after and managed by the Society for long- defendants claiming to be
Pujaris of the temple from generations asserted their rights on the collection of the offering
in the temple pleading that they had no means of livelihood and were collecting offerings for
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centuries-defendants challenged the existence of the society itself-the suit was dismissed-
first appeal was also dismissed - in second appeal, held that the temple of Naag Devta is an
ancient temple established by Maharaja Dhak Prakash- defendants No. 1 to 3 & 5 and
other 11 families of village Kotga are the Pujaris/Priests/Shebait of the temple and before
them, their ancestors were managing the affairs of the temple from generation to
generation-they have a right to perform pooja at the temple, manage its affairs and
appropriate offerings of the temple- residents of 14 villages offer part of their produce as
“Patha” to the temple-fairs of the temple, are organized by the Panchayat- plaintiff-Society
has no right, whatsoever, to interfere with the affairs of the temple- there is no evidence to
suggest that the defendants are forcibly taking over the affairs of the temple- suit and first
appeal were rightly dismissed- second appeal also dismissed. Title: Naag Devta Sewa
Samiti, Dobri Salwala Vs. Sant Ram & ors. Page-32
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BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

Shri Hukam Chand s/o Sh. Kahan Singh ... Petitioner
Versus
H.P.State Electricity Board Ltd. & Another =~ ..... Non-petitioners

CWP No. 4560/2013-F
Reserved on : 16t July 2015
Date of order: 5t August, 2015

Constitution of India, 1950- Article 226- Petitioner was working as a Beldar - his services
were terminated without following the principles of first come first go-reference made to the
Labour cum Industrial Tribunal was allowed directing the re-engagement of the petitioner
without entitlement to seniority or back wages- the award was challenged by the department
but writ petition was dismissed - after three years of re-engagement the petitioner
challenged the award and prayed for grant of seniority for the purpose of continuity- no
reasons were assigned for the delay in approaching the court-as per the settled law the writ
petition should have been filed within six months or at the most within one year-the
petitioner had not even filed a counter-claim when the award was challenged by the
department- petition dismissed. (Para 5 to 7)

Case referred:

P. S. Sadasivaswamy vs. State of Tamil Nadu (Apex Court of India), 1976 (1) Services Law
Reporter page 53

For the petitioner :  Mr. T. C. Sharma, Advocate
For non-petitioners : Ms. Sharmila Patial, Advocate

The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Present petition is filed under Article 226 of Constitution of India. It is
pleaded that the petitioner was initially appointed as Beldar on daily wages in H. P. State
Electricity Board in the month of July 1993 and thereafter in the month of April 1998 the
petitioner was disengaged while retaining junior ignoring principle of ‘Last come first Go’. It
is further pleaded that thereafter Reference No. 50/2005 was made to Labour Court after
failure of conciliation proceedings. It is further pleaded that the learned Labour Court
decided the reference in favour of the petitioner on dated 30t June 2010 and termination of
the petitioner w.e.f. 30.11.1997 was set aside and quashed and H. P. State Electricity Board
was directed to re-engage the petitioner Hukam Chand forthwith. Learned Presiding Judge
Industrial Tribunal-cum-Labour Court Dharamshala H.P. held that petitioner would not be
entitled to seniority or back wages. It is further pleaded that thereafter the award passed by
the learned Presiding Judge Industrial Tribunal-cum-Labour Court Dharamshala H.P. was
challenged by the H. P. State Electricity Board in CWP No. 8433/2010 which was decided on
3rd August 2012 by Hon’ble High Court of Himachal Pradesh. It is further pleaded that the
petitioner was re-engaged on daily wages with prospective date ignoring the seniority of the
petitioner. It is further pleaded that the H. P. State Electricity Board be directed to allow the
seniority of the petitioner for the purpose of continuity. It is further pleaded that work
charge status after completion of 10 years of service at par with his juniors with all




consequential benefits be granted. It is further pleaded that award dated 30.6.2010 passed
in Ref. No. 50/2005 be modified accordingly.

2. Per contra the H. P. State Electricity Board pleaded that the petitioner did
not complete 240 days continuous service with the Board and he left the job at his own will
and accord. It is pleaded that the award passed by the Industrial Tribunal-cum-Labour
Court Dharamshala H.P. had attained the stage of finality. It is further pleaded that the
petitioner is not entitled for the benefit of seniority for past service rendered by the
petitioner. It is further pleaded that the award passed by the Industrial Tribunal-cum-
Labour Court Dharamshala H.P. was upheld by the Hon’ble High Court of Himachal Pradesh
in CWP No. 8433/2010. It is further pleaded that the present petition is not maintainable.
Prayer for dismissal of the civil writ petition sought.

3. Court heard learned Advocate appearing on behalf of the petitioner and
learned Advocate appearing on behalf of the non-petitioners at length. Court also perused
the entire records carefully.

4. Following points arise for determination:

1) Whether the petitioner is entitled for benefit of seniority for the
purpose of continuity and conferment of work charge status as
alleged?

2)  Final order.

FINDINGS ON POINT NO.(1)
S. Submission of learned Advocate appearing on behalf of the petitioner that

the petitioner is entitled for benefit of seniority for the purpose of continuity and is also
entitled for work charge status after completion of 10 years of service with all consequential
benefits is rejected being devoid of any force for the reasons hereinafter mentioned. It is
proved on record that the learned Presiding Judge Industrial Tribunal-cum-Labour Court
Dharamshala H.P. has decided Ref. No.50/2005 titled Sh. Hukam Chand vs. The Executive
Engineer on dated 30.6.2010. It is also proved on record that the learned Presiding Judge
Industrial Tribunal-cum-Labour Court Dharamshala H.P. on dated 30.6.2010 held that the
petitioner would not be entitled to seniority or back wages. It is also proved on record that
the learned Presiding Judge Industrial Tribunal-cum-Labour Court Dharamshala H.P.
directed the H. P. State Electricity Board to re-engage the petitioner Hukam Chand w.e.f.
30.11.1997.

6. It is proved on record that w.e.f. 30.6.2010 petitioner Hukam Chand did not
challenge the award passed by the learned Presiding Judge Industrial Tribunal-cum-Labour
Court Dharamshala H.P. relating to benefit of seniority. It is also proved on record that the
petitioner challenged the award passed by the learned Presiding Judge Industrial Tribunal-
cum-Labour Court Dharamshala H.P. in CWP No. 4560/2013-F on dated 21.6.2013 near
about after three years. No positive, cogent and reliable reason is proved on record by the
petitioner as to why he did not challenge the award passed by the learned Presiding Judge
Industrial Tribunal-cum-Labour Court Dharamshala H.P. for about three years relating to
benefit of seniority. It was held in case reported in 1976 (1) Services Law Reporter page 53
titled P. S. Sadasivaswamy vs. State of Tamil Nadu (Apex Court of India) that writ
petition should be filed within six months or at the most within one year from date of cause
of action. In the present case cause of action to file writ petition accrued in favour of the
petitioner w.e.f. 30.6.2010 when learned Presiding Judge Industrial Tribunal-cum-Labour
Court Dharamshala H.P. announced award relating to seniority and back wages of
petitioner.



7. It is proved on record that on the contrary H. P. State Electricity Board
challenged the award passed by the learned Presiding Judge Industrial Tribunal-cum-
Labour Court Dharamshala H.P. in CWP No0.8433/2010 titled H. P. State Electricity Board &
Another vs. Shri Hukam Chand. It is also proved on record that the Hon’ble High Court of
Himachal Pradesh on dated 34 August 2012 dismissed the CWP No.8433/2010 filed by the
H. P. State Electricity Board and affirmed the award passed by the learned Presiding Judge
Industrial Tribunal-cum-Labour Court Dharamshala. The Hon’ble High Court of Himachal
Pradesh in CWP No0.8433/2010 did not modify the award passed by the learned Presiding
Judge Industrial Tribunal-cum-Labour Court Dharamshala H.P. It is held that the order of
Hon’ble High Court of Himachal Pradesh passed in CWP No0.8433/2010 titled Himachal
Pradesh Electricity Board & Another vs. Shri Hukam Chand had attained the stage of
finality inter se parties qua the award passed by the learned Presiding Judge Industrial
Tribunal-cum-Labour Court Dharamshala. The petitioner did not file any counter claim in
CWP No.8433/2012 relating to benefit of seniority. In view of the above stated facts Point
No.1 is answered in the negative.

Point No.(2) (Final Order):

8. In view of the above stated facts civil writ petition filed under Article 226 of
Constitution of India is dismissed. No order as to costs. CWP No0.4560/2013-F is disposed
of. Pending applications if any also disposed of

BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

Sh. Jai Singh s/o late Sh. Narayan Singh & Ors. ....Revisionists
Versus
Smt. Santo Devi & Others ...Non-revisionists

Civil Revision Petition No. 69/2014
Reserved on: 15t July, 2015
Date of order: 13t% August, 2015

Code of Civil Procedure, 1908- Order 9 Rule 9- Suit was dismissed in default on 28.07.08-
plaintiff filed an application for restoration on 26.08.08 and died thereafter-his legal
representatives were brought on record- it was stated in the application that the plaintiff
could not contact his counsel nor the counsel could appear before the court when the suit
was dismissed in default- trial court found no sufficient grounds to restore the suit and
dismissed the application - appeal was also dismissed - in revision, held that in civil suit
parties are not expected to appear in all stages and in this case there was no direction from
the trial Court to the revisionists to appear on 28.07.2008- parties should not suffer for the
fault of the Advocate- restoration application was filed within one month from the date of
dismissal - it is expedient in the ends of justice to restore the suit to its original number and
no serious prejudice shall be caused to the other party-revision allowed. (Para 9 to 13)

Cases referred:

Vidhyadhar vs. Mankikrao , AIR 1999 Apex Court 1441

Iswar Bhai C. Patel @ Bachu Bhai Patel vs. Harihar Behera, SLJ 1999 Apex Court 724
Munna Lal vs. Jai Prakash, AIR 1970 Allahabad 257 Full Bench



For the revisionists : Mr. G. D. Verma, Sr. Advocate with Mr. B. C. Verma, Advocate
For the non-revisionists: None

The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Present civil revision petition is filed under Section 115 of the Code of Civil
Procedure against the order dated 22.03.2014 passed by the learned Additional District
Judge-I Shimla in Civil Misc. Appeal RBT No.06-S/14 of 2013/11 whereby the learned
Additional District Judge-I Shimla upheld the order of learned trial Court dated 24.05.2011
announced in CMA No. 30/6 of 2008 tilted Narayan Singh vs. Smt. Santo Devi & Ors.

BRIEF FACTS OF THE CASE

2. Shri Narayan Singh filed application under Order 9 Rule 9 read with Section
151 CPC for restoration of C.S. No.114/1 of 2005 tilted Narayan Singh vs. Smt. Santo Devi
& Ors. which was dismissed in default for want of prosecution on dated 28.07.2008 by the
learned trial Court. During pendency of the application Sh. Naraayan Singh died and his
LRs were brought on record by the learned trial Court. It is pleaded that the civil suit was
fixed for service of LRs of co-defendant No.3 on dated 28.07.2008. It is further pleaded that
the learned trial Court on the previous date i.e. 05.06.2008 directed the plaintiff to file
process fee and correct address for service of LRs of co-defendant No.3. It is further pleaded
that thereafter the plaintiff contacted his Advocate on dated 05.06.2008 itself and was
informed about the steps to be taken in the civil suit. It is further pleaded that thereafter the
plaintiff could not contact his Advocate and consequently neither the plaintiff nor his
Advocate could appear before the learned trial Court on dated 28.07.2008 when the case
was called for hearing. It is further pleaded that the default was not intentional. It is further
pleaded that the plaintiff was diligently prosecuting the case after the institution of the civil
suit. It is further pleaded that co-defendant No.3 was proforma defendant in the civil suit.
Prayer for restoration of C.S. No.114/1 of 2005 sought.

3. Per contra response filed on behalf of the contesting defendants pleaded
therein that the applicant has no cause of action to file the application under Order 9 Rule 9
CPC. It is further pleaded that the applicant was negligent. It is further pleaded that the
applicant cannot be permitted to take advantage of his own omission. It is further pleaded
that the applicant is estopped from filing the application. It is further pleaded that the
application is time barred. It is further pleaded that no sufficient cause is mentioned in the
application for restoration of C.S. No.114/1 of 2005 and prayer for dismissal of application
sought.

4. As per pleadings of the parties learned trial Court framed following issues on
dated 05.07.2010:

1) Whether there are sufficient grounds to set-aside the order dated
28.07.2008 vide which suit was dismissed in default? OPA

2) Whether the applicant has no cause of action to file the application as
alleged? OPR

3) Whether the applicant is estopped from filing the present application as
alleged? OPR

4) Whether the application is time barred as alleged? OPR



5) Relief.

S. The applicant examined AW-1 Sh. Jai Singh as oral witness. AW-1 Sh. Jai
Singh has stated that he had filed a civil suit for injunction which was dismissed in default
on dated 28.07.2008. He has further stated that the learned trial Court had directed to bring
on record LRs of co-defendant No.3. He has further stated that when he brought the correct
address of LRs of co-defendant No.3 to his Advocate then he was informed that his case was
dismissed in default on dated 28.07.2008. He has further stated that C.S. No.114/1 of
2005 be restored to its original status. In cross-examination he denied the suggestion that
he did not intentionally appear before the Court on the date of hearing. He has also denied
the suggestion that there are no sufficient grounds to restore the C.S. No.114/1 of 2005.

0. Court heard learned Advocate appearing on behalf of the revisionists at
length. None appeared on behalf of the non-revisionists. Court also perused the entire
records carefully.

7. The non-revisionists did not adduce any rebuttal evidence. The non-
revisionists did not appear in the witness box to rebut the testimony of revisionists. Hence
adverse inference under Section 114(g) of the Indian Evidence Act is drawn against the non-
revisionists in the present case. It was held in case reported in AIR 1999 Apex Court 1441
titled Vidhyadhar vs. Mankikrao that if a party did not enter into the witness box then
adverse inference should be drawn against the party who did not appear in the witness box.
Also see SLJ 1999 Apex Court 724 titled Iswar Bhai C. Patel @ Bachu Bhai Patel vs.
Harihar Behera. Also see AIR 1970 Allahabad 257 Full Bench titled Munna Lal vs. Jai
Prakash.

8. Submission of learned Advocate appearing on behalf of the revisionists that
there are sufficient grounds for non-appearance of the non-revisionists when the case was
listed for hearing before the learned trial Court is accepted for the reasons hereinafter
mentioned. It is proved on record that C. S. No. 114/1 of 2005 was filed by Sh. Narayan
Singh for permanent prohibitory injunction restraining co-defendant No.1 Smt. Santo Devi
from raising any construction or structure over land comprised in Khasra No. 231
measuring 0-01-96 hectares. The plaintiff also sought alternative relief that in case Court
comes to the conclusion that co-defendant No.1 is in settled possession of the suit land then
decree of possession be also passed in favour of the plaintiff and against co-defendant No.1.
It is also proved on record that co-defendant No.2 Kishan Chand and co-defendant No.3 Jeet
Ram were impleaded as proforma defendants and no relief was sought against proforma
defendants by the plaintiff. It is also proved on record that the C.S. No.114/1 of 2005 filed
by deceased Narayan Singh was dismissed in default for non-prosecution on dated
28.07.2008 by the learned trial Court.

9. It is also proved on record that the civil suit was dismissed in default for
non-prosecution by the learned trial Court under Order 17 Rule 2 of the Code of Civil
Procedure 1908. The learned trial Court did not mention any order where the learned trial
Court had dismissed the C.S. No.114/1 of 2005 under Order 17 Rule 2 or under Rule 3
CPC. The learned trial Court did not proceed to decide the civil suit forthwith.

10. It is well settled law that whenever a suit is dismissed under Order 17 Rule 2
CPC the same can be restored to its original number under Order 9 of the Code of Civil
Procedure 1908. It is also well settled law that when the suit is disposed of by the learned
trial Court under Order 17 Rule 3 CPC on merits then the aggrieved party is at liberty to file
application for setting-aside the ex-parte decree. In the present case no ex-parte decree was



passed by the learned trial Court. Hence it is held that the learned trial Court disposed of
the present suit under Order 17 Rule 2 CPC.

11. It is well settled law that whenever a suit is dismissed under Order 17 Rule 2
CPC the same can be restored under Order 9 CPC within one month. The present suit was
dismissed in default on dated 28.07.2008 and restoration application was filed on
26.08.2008 within one month from the date of cause of action.

12. It is proved on record in the present case that the applicant had engaged an
Advocate to appear in the Court and Power of Attorney was filed on behalf of the applicant. It
is well settled law that in civil suit parties are not expected to appear in all the proceedings.
There was no direction from the learned trial Court to the revisionists to appear in the civil
suit on dated 28.07.2008. It is also well settled law that parties should not be suffered for
the fault of the Advocate.

13. In view of the fact that the civil suit was dismissed by the learned trial Court
under Order 17 Rule 2 CPC and in view of the fact that restoration application was filed
within one month from the date of cause of action and in view of the fact that co-defendant
No.3 was simply a proforma defendant and in view of the fact that no relief was claimed by
the plaintiff against proforma defendant No.3 Court is of the opinion that it is expedient in
the ends of justice to restore C.S. No.114/1 of 2005 to its original number in the ends of
justice.

14. Submission of learned Advocate appearing on behalf of the revisionists that
the revisionists will suffer irreparable loss if C.S. No.114/1 of 2005 is restored to its original
number is rejected being devoid of any merit. It is held that the non-revisionists can be
compensated with heavy costs and it is also held that no miscarriage of justice will be
caused to the non-revisionists if C.S. No.114/1 of 2005 is restored to its original number
because due opportunity will be granted to the non-revisionists to prove their case in
accordance with law and due opportunity would be granted to the non-revisionists to cross-
examine the witnesses of the plaintiff.

15. In view of the above stated facts Civil Revision Petition No.69/2014 titled Jai
Singh & Ors. vs. Santo Devi & Ors. is accepted and orders of learned trial Court and
learned first Appellate Court announced upon application filed under Order 9 Rule 9 CPC
are set-aside and application filed under Order 9 Rule 9 CPC is allowed in the ends of justice
and C.S. No.114/1 of 2005 is restored to its original status subject to payment of costs of
Rs.3000/- (Rupee three thousand). Learned trial Court will restore C.S. No.114/1 of 2005 to
its original status and thereafter the learned trial Court will dispose of C.S. No.114/1 of
2005 strictly in accordance with law expeditiously within two months because C.S.
No.114/1 of 2005 is pending since 2005 and requires expeditious disposal. Parties are
directed to appear before the learned trial Court on date 28tk August, 2015. Files of the
learned trial Court and learned first Appellate Court along with certified copy of this order be
transmitted forthwith. Civil Revision Petition No. 69/2014 is disposed of. Pending
application(s) if any also disposed of. No order as to costs.




BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

H. K. Bhardwaj ...Applicant
Versus
Rajnish Kuthiala ...Non-applicant

CMP No. 8845/2015
Date of order: August 14, 2015

Code of Civil Procedure, 1908- Order 23 Rule 1- Learned counsel for the applicant does
not want to pursue the application- hence the application is dismissed as withdrawn.

For the applicant :M/s. Neel Kamal Sood and Bhuvnesh Sharma, Advocates
For non-applicant : Ms. Meera Devi, Advocate

The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Learned Advocates appearing on behalf of the applicant submitted before the
Court that applicant does not want to continue with the present application and the same
be dismissed as withdrawn. In view of the submission of learned Advocates appearing on
behalf of the applicant CMP No. 8845/2015 is dismissed as withdrawn. CMP No. 8845/2015
is disposed of.

BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

Karam Singh s/o Sh. Reju ... Petitioner
Versus
State of H.P. & Others ....Non-petitioners

CWP No. 5857/2012-F
Reserved on : 6t August 2015
Date of order: 2nd September 2015

Constitution of India, 1950- Article 226- Petitioner was engaged as daily wager in HPPWD
in June 1994 - his services were dis-engaged on 29.11.2004- reference made to the Labour
and Industrial Tribunal was dismissed on the ground that incorrect date of termination was
shown in the reference order and Tribunal could not have travelled beyond the same- held
that the petitioner was penalized for the fault of other public servant who had mentioned
wrong date of termination of petitioner in reference sent to Presiding Judge Labour Court-
cum-Industrial Tribunal- award set aside with the directions to the Labour Commissioner to
make a fresh reference on correct facts. (Para 2 to 8)

For the petitioner : Mr. Avinash Jaryal, Advocate
For non-petitioners : Mr. M. L. Chauhan, Addl. A.G. with Mr. J. S. Rana, Asstt. A.G.



The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Present petition is filed under Article 226 of the Constitution of India against
order/award passed by learned Presiding Judge Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) dated 18.05.2012 tilted Karam Singh vs. Executive Engineer H.P.P.W.D.
Division Salooni District Chamba (H.P.).

BRIEF FACTS OF THE CASE

2. It is pleaded that in the month of June 1994 petitioner was engaged as daily
wager in HPPWD Department Chamba Division Chamba (H.P.). It is further pleaded that in
the year 2003 petitioner filed O.A.(D) No. 233/2003 before the State Administrative Tribunal
titled Narinder Kumar & Ors. vs. State of H.P. & Ors. which was decided on dated
26.02.2004 by the State Administrative Tribunal with the directions to non-petitioners not
to give fictional breaks to the petitioner if the work and funds would be available. Learned
State Administrative Tribunal further directed non-petitioners not to terminate the services
of the petitioner except in accordance with law. It is further pleaded that services of the
petitioner were dis-engaged on dated 29.11.2004. It is further pleaded that thereafter
reference was sent to Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala
(H.P.) and learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala
dismissed the reference petition of the petitioner on dated 18.05.2012. Prayer for acceptance
of civil writ petition sought.

3. Per contra response filed on behalf of non-petitioners No.1 to 5 pleaded
therein that petitioner was engaged in the month of June 1994 on daily waged basis as
Beldar and petitioner continued to work upto December 2004. It is pleaded that petitioner
did not complete 240 days in a calendar year. It is further pleaded that reference was sent to
learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.) and
learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.)
dismissed the reference petition. Prayer for dismissal of civil writ petition sought.

4. Court heard learned Advocate appearing on behalf of the petitioner and
learned Additional Advocate General appearing on behalf of the non-petitioners. Court also
perused the entire records carefully.

S. Submission of learned Advocate appearing on behalf of the petitioner that
reference was sent by appropriate government under Section 12(5) of Industrial Disputes Act
1947 to learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.)
wherein wrong date of termination of services of petitioner was mentioned in the reference
order and on this ground petition be accepted is accepted for the reasons hereinafter
mentioned. It is proved on record as per certificate Annexure R-1 placed on record issued by
Assistant Engineer Chamba Sub Division No.1 H.P.P.W.D. Chamba that petitioner had
worked in the month of December 2004 also. Document Annexure R-1 is issued by Assistant
Engineer Chamba Sub Division No.1 H.P.P.W.D. Chamba while discharging his official
duties and is relevant factor under Section 35 of Indian Evidence Act. Annexure R-1 issued
by Assistant Engineer Chamba Sub Division No.1 H.P.P.W.D. Chamba is not rebutted by
any oral or documentary evidence placed on record. It is held that appropriate government
was under legal obligation to send the reference under Section 12(5) of Industrial Disputes
Act 1947 to learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala
(H.P.) as per Annexure R-1 issued by Assistant Engineer Chamba Sub Division No.1



H.P.P.W.D. Chamba relating to date of termination of service of petitioner. It is well settled
law that a party cannot be penalized for the fault of any other public servant.

0. Learned Presiding Judge Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) had dismissed the reference petition of petitioner simply on the ground
that learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.)
cannot travel beyond the terms of reference. Learned Presiding Judge Labour Court-cum-
Industrial Tribunal Dharamshala (H.P.) has held that reference for adjudication was sent as
follows: (1) Whether termination of the services of Sh. Karam Singh s/o Sh. Raju w.e.f.
November 2004 by Executive Engineer H.P.P.W.D.(B&R) Division Chamba Distt. Chamba
(H.P.) and continuing the services of junior workman as alleged by workman is proper and
justified? If not what relief of service benefits including reinstatement and compensation the
above workman is entitled to?.

7. Learned Presiding Judge Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) has held that petitioner had served in the month of December 2004 as
well. As such it cannot be said that services of the petitioner were terminated w.e.f.
November 2004. Learned Presiding Judge Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) further held that Labour Court cannot travel beyond the terms of
reference and learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala
(H.P.) has held that petitioner is not entitled to any relief simply on the ground that wrong
date of termination of service of petitioner was mentioned in reference. Learned Presiding
Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.) further held that facts of
the case are not discussed because the same would be flogging a dead horse. Court is of the
opinion that petitioner was penalized for the fault of other public servant who had
mentioned wrong date of termination of petitioner in reference sent to Presiding Judge
Labour Court-cum-Industrial Tribunal Dharamshala (H.P.). Court is of the opinion that it is
expedient in the ends of justice to set-aside the wrong reference sent by the appropriate
government relating to date of termination of petitioner. Court is of the opinion that it is
expedient in the ends of justice to set-aside the order/award passed by learned Presiding
Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.) dated 18.05.2012 in the
ends of justice on the concept of justice, equity and good conscience.

8. In view of the above stated facts civil writ petition is accepted. Order of
learned Presiding Judge Labour Court-cum-Industrial Tribunal Dharamshala (H.P.) dated
18.05.2012 is set-aside and it is further ordered that learned Labour Commissioner
Himachal Pradesh will send a fresh reference to the learned Presiding Judge Labour Court-
cum-Industrial Tribunal Dharamshala (H.P.) within one month from the date of order such
as “Whether termination of the services of Sh. Karam Singh s/o Sh. Raju in the month of
December 2004 by Executive Engineer H.P.P.W.D.(B&R) Division Chamba Distt. Chamba
(H.P.) and continuing the services of junior workmen as alleged by workman is proper and
justified? If not what relief of service benefits including reinstatement and compensation the
above workman is entitled to?” It is further ordered that thereafter learned Presiding Judge
Labour Court-cum-Industrial Tribunal Dharamshala (H.P.) will dispose of the present case
on merits within two months after the receipt of reference from appropriate Government. No
order as to costs. CWP No.5857/2012-F is disposed of. Pending application(s) if any also
disposed of
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BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

Chain Singh s/o Sh. Kehru Ram ... Petitioner
Versus
State of H.P. & Others ... Non-petitioners

CWP No. 2567 /2009-E
Reserved on : 19t August 2015
Date of order: 3t September 2015

Constitution of India, 1950- Article 226- Petitioner was engaged as complaint attendant on
daily wages by I&PH Department in January 1996- his services were terminated on
30.11.2000 - he filed a writ petition to challenge the termination which was withdrawn for
want of jurisdiction-petitioner requested the Labour Commissioner to refer his dispute to the
Industrial Tribunal but his prayer was declined on the ground of delay- held that, similarly
situated cases were referred by the commissioner to the Tribunal, and the case of the
petitioner should have been referred on the ground of parity - further held, that there was no
limitation prescribed for making the reference to the Tribunal-petition allowed. (Para 6 to 9)

Cases referred:

Raghubir Singh vs. General Manager Haryana Roadways Hissar, (2014) 10 SCC 301
Jasmer Singh vs. State of Haryana and Another, (2015) 4 SCC 458

Collector Land Acquisition Anantnag and another vs. Mst. Katiji & Others, AIR 1987 Apex
Court 1353

For the petitioner: Mr. Naresh Kaul, Advocate
For non-petitioners : Mr. M. L. Chauhan, Addl. A.G. with Mr. J. S. Rana, Asstt. A.G.

The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Present petition is filed under Article 226 of Constitution of India against the
order passed by learned Labour Commissioner Himachal Pradesh dated 13.10.2007 wherein
case of petitioner was not sent to Labour Court-cum-Industrial Tribunal Himachal Pradesh
for adjudication.

BRIEF FACTS OF THE CASE

2. It is pleaded that petitioner was engaged as complaint attendant on daily
wages by I&PH Department Government of Himachal Pradesh in the month of January
1996. It is further pleaded that on dated 30.11.2000 Department of Irrigation and Public
Health terminated the services of petitioner. It is further pleaded that on dated 17.05.2001
petitioner challenged the termination order before H.P. State Administrative Tribunal but the
case was withdrawn due to jurisdiction. It is further pleaded that thereafter petitioner
approached learned Labour-cum-Conciliation Officer through demand notice under Section
10 of Industrial Disputes Act 1947. It is further pleaded that non-petitioner No.2 namely
Labour Commissioner Himachal Pradesh refused to refer the labour dispute of petitioner to
learned Labour Court-cum-Industrial Tribunal Himachal Pradesh. It is further pleaded that
in the year 2007 petitioner again represented to non-petitioner No.2 namely Labour
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Commissioner Himachal Pradesh to re-consider his case with further prayer to send the
case to Labour Court-cum-Industrial Tribunal Kangra at Dharamshala for disposal. It is
further pleaded that w.e.f. 28.03.2008 to 16.06.2008 petitioner suffered due to Jaundice. It
is further pleaded that non-petitioner No.2 namely Labour Commissioner Himachal Pradesh
had referred the cases of the similarly situated workmen to Labour Court-cum-Industrial
Tribunal Himachal Pradesh for adjudication under Industrial Disputes Act 1947. Prayer for
acceptance of civil writ petition sought.

3. Per contra response filed on behalf of non-petitioners No.1 & 2 pleaded
therein that services of petitioner were dis-engaged in the year 2000 and petitioner raised
the dispute in the year 2006 after a lapse of 4 years. It is further pleaded that writ petition
be dismissed on the ground of delay and latches. It is further pleaded that petitioner was
paid all dues as provided under the provisions of Industrial Disputes Act 1947. It is further
pleaded that petitioner had accepted the dues. It is further pleaded that demand notice was
served in the year 2006. It is further pleaded that services of petitioner were dis-engaged due
to short budget provisions and due to non-availability of work. It is further pleaded that
services of petitioner were terminated after compliance of provisions of Section 25-F of
Industrial Disputes Act 1947 and strictly on the concept of ‘last come first go’. It is further
pleaded that compensation to the tune of Rs.4875/- was also paid to petitioner vide Cheque
No0.489936 dated 25.10.2000. Prayer for dismissal of civil writ petition sought.

4. Per contra separate response filed on behalf of non-petitioner No.3 pleaded
therein that present civil writ petition is bad on account of delay and latches. It is further
pleaded that the order was passed on dated 13.10.2007 by learned Labour Commissioner
Himachal Pradesh and thereafter civil writ petition is filed on dated 14.07.2009 after two
years and the same be dismissed on the ground of lapse. It is further pleaded that
employment on the basis of daily wages cannot be claimed as a matter of right but it
depends upon the availability of work as well as availability of funds. It is further pleaded
that petitioner was not engaged as per R&P Rules. It is further pleaded that procedure was
not followed. It is further pleaded that there was no regular vacancy against which petitioner
was engaged. It is further pleaded that petitioner was engaged as complaint attendant on
daily wages w.e.f. February 1996 and his services were dis-engaged w.e.f. 30.11.2000
alongwith 363 workers due to non-availability of work and non-availability of budgetary
provision. It is further pleaded that services of petitioner were dis-engaged strictly as per
provisions of Section 25-F of Industrial Disputes Act 1947 after giving proper compensation.
Prayer for dismissal of civil writ petition sought.

S. Court heard learned Advocate appearing on behalf of petitioner and learned
Additional Advocate General appearing on behalf of non-petitioners. Court also perused the
entire records carefully.

6. Submission of learned Advocate appearing on behalf of petitioner that order
of learned Labour Commissioner Himachal Pradesh dated 13.10.2007 (Annexure P-3) placed
on record be quashed and non-petitioner No.2 i.e. learned Labour Commissioner Himachal
Pradesh be directed to refer the dispute to Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) is accepted for the reasons hereinafter mentioned. As per document
Annexure R/3A placed on record issued by I&PH Department petitioner had worked (1) 240
days in the year 1996 (2) 357 days in the year 1997 (3) 322 days in the year 1998 (4) 363
days in the year 1999 (5) 244 days in the year 2000. Annexure R/3A placed on record
remains un-rebutted. Document Annexure R/3A prepared by public servant in discharge of
official duty and in relevant fact under Section 35 of Indian Evidence Act 1872. The
observation of learned Labour Commissioner Himachal Pradesh that there is no dispute
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between the employee and employer and further observation of learned Labour
Commissioner Himachal Pradesh that the alleged dispute is frivolous and vexatious and
further observation of learned Labour Commissioner Himachal Pradesh that services were
terminated by the employer after giving proper notice and after payment of retrenchment
compensation and on this ground there is no need to refer the dispute to Labour Court
cannot be sustained. In the present case it is proved on record that petitioner had served in
I&PH Department for 5 years w.e.f. 1996 to 2000 and it is also proved on record that in the
year 1996 petitioner had worked for 240 days, in the year 1997 petitioner had worked for
357 days, in the year 1998 petitioner had worked for 322 days, in the year 1999 petitioner
had worked for 363 days and in the year 2000 petitioner had worked for 244 days. Court is
of the opinion that present case is a fit case to be referred to Labour Court-cum-Industrial
Tribunal Dharamshala (H.P.) for adjudication in the ends of justice. It is proved on record
that learned Labour Commissioner Himachal Pradesh had referred the case of S/Sh.
Santosh Kumar s/o Keshru Ram, Jeewan Singh s/o Duni Chand, Charan Singh s/o
Raunki, Fozi s/o Narad and Karnail Singh s/o Duni Chand to Labour Court for adjudication
who were similarly situated. Court is of the opinion that even on the concept of equality
before law as mentioned under Article 14 of Constitution of India it is expedient in the ends
of justice to refer the case of petitioner to Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) for adjudication.

7. Submission of learned Additional Advocate General appearing on behalf of
non-petitioners that present case be dismissed on the ground of delay and latches is rejected
being devoid of any force for the reasons hereinafter mentioned. It was held in case reported
in (2014) 10 SCC 301 titled Raghubir Singh vs. General Manager Haryana Roadways
Hissar that there is no limitation for reference to Labour Court under Section 10 of
Industrial Disputes Act 1947. It was held that words ‘at any time’ mentioned in Section 10 of
Industrial Disputes Act 1947 clearly mentioned that law of limitation would not be
applicable qua proceedings of reference under Section 10 of Industrial Disputes Act 1947.
Also see (2015) 4 SCC 458 titled Jasmer Singh vs. State of Haryana and Another. Also
see AIR 1987 Apex Court 1353 titled Collector Land Acquisition Anantnag and another
vs. Mst. Katiji & Others.

8. Another submission of learned Additional Advocate General appearing on
behalf of non-petitioners that services of petitioner were terminated after giving proper notice
and after paying retrenchment compensation and on the ground civil writ petition be
dismissed is also rejected being devoid of any force for the reasons hereinafter mentioned.
Court is of the opinion that petitioner had worked in I&PH Department continuously for 5
years w.e.f. 1996 to 2000 and as per certificate issued by Executive Engineer Irrigation-cum-
PH-Division Dalhousie petitioner had worked for 240 days in the years 1996, 1997, 1998,
1999 & 2000 continuously. It is held that it is expedient in the ends of justice that matter in
dispute be referred to Labour Court for adjudication in accordance with law on the concept
of justice, equity and good conscience.

9. In view of the above stated facts and the case law cited supra petition filed
under Article 226 of Constitution of India is allowed and non-petitioner No.2 i.e. learned
Labour Commissioner Himachal Pradesh is directed to refer the case of petitioner to Labour
Court-cum-Industrial Tribunal Dharamshala (H.P.) for adjudication as per Section 12(5) of
Industrial Disputes Act 1947 within one month. No order as to costs. CWP No.2567/2009-E
is disposed of. Pending application(s) if any also disposed of
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BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

Lachman s/o Sh. Sarwan ... Petitioner
Versus
State of H.P. & Others ... Non-petitioners

CWP No. 10544 /2012-E
Reserved on : 5t August 2015
Date of order: 4t September 2015

Constitution of India, 1950- Article 226- Petitioner has challenged the action of the Labour
Commissioner to refer the dispute to the Labour cum Industrial Tribunal on the ground that
the demand notice was raised after six years-held that law of limitation does not come in the
way of making reference of the dispute and the relief cannot be denied to the workman on
the ground of delay alone- petition allowed.(Para 7 to 9)

Cases referred:

Jasmer Singh vs. State of Haryana and Another, (2015) 4 SCC 458

Raghubir Singh vs. General Manager Haryana Roadways Hissar, (2014) 10 SCC 301
Collector Land Acquisition Anantnag and another vs. Mst. Katiji & Others, AIR 1987 Apex
Court 1353

For the petitioner: Mr. Avinash Jaryal, Advocate
For non-petitioners : Mr. M. L. Chauhan, Addl. A.G. with Mr. J.S. Rana, Asstt. A.G.

The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Present petition is filed under Article 226 of Constitution of India against the
order of learned Labour Commissioner Himachal Pradesh Shimla dated 15.05.2012
whereby learned Labour Commissioner Himachal Pradesh while exercising powers under
Section 12(5) of Industrial Disputes Act 1947 refused to refer the dispute to Labour Court-
cum-Industrial Tribunal Himachal Pradesh for adjudication.

BRIEF FACTS OF THE CASE

2. It is pleaded that petitioner was appointed as daily waged worker in
H.P.P.W.D. department in the year 1996. In the year 1999 service of petitioner was dis-
engaged. It is further pleaded that thereafter petitioner filed O.A.(D) No. 48/99 before H. P.
State Administrative Tribunal and H. P. State Administrative Tribunal on dated 27.11.2001
disposed of O.A.(D) No. 48/99 with the directions that service of petitioner would be re-
engaged as per his seniority as and when the work and funds would be available. Thereafter
demand notice was issued by petitioner and matter could not be settled in conciliation
proceedings before Labour-cum-Conciliation Officer and thereafter the matter was examined
by learned Labour Commissioner Himachal Pradesh under Section 12(5) of Industrial
Disputes Act 1947 and learned Labour Commissioner Himachal Pradesh held that petitioner
had raised demand notice after a lapse of about 6 years. Learned Labour Commissioner
Himachal Pradesh further held that petitioner did not keep the matter alive during
intervening period and learned Labour Commissioner Himachal Pradesh held that the
matter had faded away with the passage of time. Learned Labour Commissioner Himachal
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Pradesh further held that demand notice is prima facie vexatious and frivolous. Learned
Labour Commissioner Himachal Pradesh further held that there is no justification to refer
the dispute to learned Labour Court-cum-Industrial Tribunal Himachal Pradesh for
adjudication. Feeling aggrieved against the order of learned Labour Commissioner Himachal
Pradesh petitioner filed present civil writ petition with the prayer to accept civil writ petition
as mentioned in relief clause.

3. Per contra response filed on behalf of non-petitioners No.1 & 2 pleaded
therein that petitioner had worked w.e.f. January 1998 to November 2002. It is further
pleaded that demand notice was issued on dated 08.04.2008 after a lapse of 6 years. It is
further pleaded that in view of rulings given by Hon’ble High Court of Himachal Pradesh in
CWP No. 1619/2007 titled Kamlesh vs. State of H.P. & Ors. and in CWP No. 1486/2007
titled Liaq Ram vs. State of H.P. & Others present civil writ petition be dismissed.

4. Per contra separate response filed on behalf of non-petitioner No.3 pleaded
therein that demand notice is prima facie vexatious and frivolous. It is further pleaded that
petitioner had left the job without any intimation to the non-petitioners and non-petitioner
No.3 has not retrenched service of petitioner. It is further pleaded that due to own conduct
of petitioner present civil writ petition is not maintainable. It is further pleaded that
petitioner cannot claim parity with others who have discharged their duties with punctuality
and sincerity. It is further pleaded that present dispute is stale dispute and same cannot be
referred to Labour Court for adjudication. Prayer for dismissal of civil writ petition sought.

S. Petitioner also filed rejoinder and re-asserted the allegations mentioned in
the civil writ petition.

6. Court heard learned Advocate appearing on behalf of petitioner and learned
Additional Advocate General appearing on behalf of non-petitioners. Court also perused the
entire records carefully.

7. Submission of learned Advocate appearing on behalf of petitioner that order
passed by learned Labour Commissioner Himachal Pradesh dated 15.05.2012 (Annexure R-
III) placed on record be quashed and learned Labour Commissioner Himachal Pradesh be
directed to refer the dispute to Labour Court-cum-Industrial Tribunal Dharamshala (H.P.)
for adjudication under Section 12(5) of Industrial Disputes Act 1947 is accepted for the
reasons hereinafter mentioned. Court has carefully perused the order passed by learned
Labour Commissioner Himachal Pradesh dated 15.05.2012. Learned Labour Commissioner
Himachal Pradesh had rejected the case of petitioner under Section 12(5) of Industrial
Disputes Act 1947 simply on the ground that petitioner had raised demand notice after a
lapse of about 6 years. It was held in case reported in (2015) 4 SCC 458 titled Jasmer
Singh vs. State of Haryana and Another that provisions of Article 137 of Limitation Act
1963 would not be applicable to Industrial Disputes Act 1947 and it was held that relief
would not be denied to workman merely on ground of delay. It was held in case reported in
(2014) 10 SCC 301 titled Raghubir Singh vs. General Manager Haryana Roadways
Hissar that there is no limitation on reference to Labour Court wunder Section 10 of
Industrial Disputes Act 1947. It was held that words ‘at any time’ mentioned in Section 10 of
Industrial Disputes Act 1947 would mean that law of limitation would not be applicable qua
proceedings of reference under Section 10 of Industrial Disputes Act 1947. It was held in
case reported in AIR 1987 Apex Court 1353 titled Collector Land Acquisition Anantnag
and another vs. Mst. Katiji & Others that (1) Ordinarily a litigant does not stand to benefit
by lodging matter late. (2) Refusing to condone delay can result meritorious matter thrown
out at the very threshold and cause of justice defeated. It was held that if delay is condoned
then highest that would happen would that case would be decided on merits after hearing
the parties. (3) It was held that every day’s delay must be explained does not mean that a
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pedantic approach should be made. It was further held that doctrine must be applied in a
rational common sense. (4) It was held that when substantial justice and technical
considerations are pitted against each other then cause of substantial justice deserves to be
preferred. (5) It was held that there is no presumption that delay is occasioned deliberately
or on account of culpable negligence or on account of mala fides. It was held that litigant
does not stand to benefit by resorting to delay. (6) It was held that judiciary is respected not
on account of its power to legalize injustice on technical grounds but because it is capable of
removing injustice.

8. Submission of learned Additional Advocate General appearing on behalf of
non-petitioners that petitioner did not agitate the matter for about 6 years and on this
ground civil writ petition filed by petitioner be dismissed is rejected being devoid of any force
for the reasons hereinafter mentioned. Petitioner is resident of village Kotti Post Office Kiri
Tehsil and District Chamba (H.P.) which is interior village in District Chamba. Petitioner is
rustic villager and he has sought appointment on the post of Beldar in H.P.P.W.D.
department. Keeping in view the fact that petitioner is rustic villager residing in remote area
of village and keeping in view the fact that petitioner has sought appointment on the post of
Beldar in H.P.P.W.D. department Court is of the opinion that it is expedient in the ends of
justice that matter in dispute be referred to Labour Court for adjudication in accordance
with law on the concept of justice, equity and good conscience.

9. Another submission of learned Additional Advocate General appearing on
behalf of non-petitioners that in view of decision of Hon’ble High Court of Himachal Pradesh
announced in CWP No. 398/2001 titled M. C. Paonta Sahib vs. State of H.P. & Ors. and in
view of order passed in CWP No. 1486/2007 titled Liaq Ram vs. State of H.P. & Others
present civil writ petition be dismissed is rejected being devoid of any force for the reasons
hereinafter mentioned. Court is of the opinion that whenever there is conflict between
rulings given by the High Court and Supreme Court then ruling given by Supreme Court
always prevail. Hon’ble Apex Court of India had given latest ruling reported in (2015) 4 SCC
458 titled Jasmer Singh vs. State of Haryana and Another that provisions of Article 137
of Limitation Act 1963 would not be applicable to Industrial Disputes Act 1947.

10. In view of the above stated facts and the case law cited supra petition filed
under Article 226 of Constitution of India is allowed. Order of learned Labour Commissioner
Himachal Pradesh dated 15.05.2012 is set-aside. Learned Labour Commissioner Himachal
Pradesh is directed to refer the case of petitioner to Labour Court-cum-Industrial Tribunal
Dharamshala (H.P.) for adjudication as per Section 12(5) of Industrial Disputes Act 1947
within one month. No order as to costs. CWP No.10544/2012-E is disposed of. Pending
application(s) if any also disposed of

BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

M/s Kamla Enterprises ... Applicant/Plaintiff
Versus
Shamsher Singh & Ors. ...Non-applicants/Defendants

OMP No. 100/2015 in C.S. No. 99 of 2008
Reserved on: 29.10.2015
Order announced on: 6.11.2015
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Code of Civil Procedure, 1908- Section 151- Order 1 Rule 10- Co-defendant No. 4 died

during the pendency of the suit- an application was filed for deleting his name from the

array of the defendants- record shows that the allegation against the co-accused was

personal relating to the commission of some personal act- cause of action against him is

severable in nature- hence, his name ordered to be deleted from the array of the defendants.
(Para-7 to 9)

For applicant/plaintiff : Mr. G. C. Gupta, Sr. Advocate with Mr. Bhuvnesh Sharma and
Ramakant Sharma, Advocates

For non-applicants/ :  Mr. Ajay Sharma, Advocate
defendants No.1 to 3 & 5
For non-applicants/ :  Mr. Neeraj Gupta, Advocate

defendants No.6 to 11

The following order of the Court was delivered:

P. S. Rana, J. (Oral)

Present application was initially filed under Section 151 CPC which was
later on converted into application under Order 1 Rule 10 read with Section 151 CPC vide
interim order dated 29.10.2015 for permission to delete the name of deceased co-defendant
No.4 Harnam Singh from the array of defendants.

BRIEF FACTS OF THE CASE

2. Plaintiff M/s. Kamla Enterprises Proprietor Kamlesh Thakur filed a civil suit
for recovery of Rs.80 lacs alongwith interest @12% from pendente lite till date of decree and
future interest till realization of the decretal amount and special cost of the suit also sought
pleaded therein that defendants have obstructed the plaintiff from extracting the raw
material from the leased land mentioned in the plaint.

3. Deceased Harnam Singh was impleaded as co-defendant No.4 in C.S.
No0.99/2008 titled M/s. Kamla Enterprises vs. Shamsher Singh & Others. It is pleaded that
during pendency of the civil suit co-defendant No.4 Harnam Singh died and applicant filed
the present application to delete the name of co-defendant No.4 Harnam Singh from the
array of co-defendants in civil suit.

4. Per contra response filed on behalf of co-defendants/non-applicants No.6 to
11 pleaded therein that application under inherent powers is not maintainable in view of
specific provisions in the Code of Civil Procedure. It is pleaded that date of death of co-
defendant No.4 Harnam Singh is not mentioned in the application. It is further pleaded that
name of LRs of co-defendant No.4 also not mentioned in the application and it is pleaded
that applicant did not approach the Court with clean hands. It is pleaded that cause of
action is joint and not severable and prayer for dismissal of application as well as C.S.
No0.99/2008 sought. Other non-applicants did not file any response despite opportunity
granted.

S. Court heard learned Advocates appearing on behalf of applicant and non-
applicants and Court also perused the entire records carefully.
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6. Following points arise for determination :

Point No. (1) Whether C.S. No0.99/2008 is abated qua deceased
co-defendant No.4 Harnam Singh and whether cause of action
against other co-defendants is severable?

Point No.(2) Relief.
REASONS FOR FINDNGS UPON POINT No.(1)

7. It is well settled law that no civil suit against dead person should continue as
per law. It is admitted case of both the parties that co-defendant No.4 Harnam Singh has
died. It is well settled law that if LRs of deceased co-defendant are not impleaded as party
within time limited by law then civil suit automatically abates as per Order XXII Rule 4 (3)
Code of Civil Procedure 1908.

8. Court has perused the contents of plaint and written statement carefully.
Allegations against deceased co-defendant No.4 are personal in nature relating to
commission of some personal acts. In view of the fact that allegations in the plaint are
personal in nature it is held that cause of action against other co-defendants is severable in
the present civil suit and civil suit against other co-defendants will continue. In view of the
above stated facts point No. (1) is decided accordingly.

Point No.(2) (Relief)

9. In view of findings upon point No.1 above it is held that Civil Suit
No0.99/2008 titled M/s. Kamla Enterprises vs. Sh. Shamsher Singh & Others against co-
defendant No.4 Harnam Singh is abated and it is held that cause of action against other
co-defendants is severable and it is held that C.S. N0.99/2008 against other co-defendants
will continue and it is ordered that name of co-defendant No.4 Harnam Singh will be deleted
from the array of co-defendants. OMP No.100 of 2015 is disposed of.

BEFORE HON’BLE MR. JUSTICE P.S. RANA, J.

Subhash Thakur son of late Shri Nagnu Ram ....Applicant
Versus
Raja Ashok Pal Sen son of late Maharaja Joginder Sen & Others ....Non-applicants

OMP No. 217 of 2015 in Civil Suit No. 4 of 2007
Order Reserved on 29th October 2015
Date of Order 18t November 2015

Code of Civil Procedure, 1908- Order 22 Rule 10 & Order 1 Rule 10- Plaintiff claimed
himself to be absolute owner in possession of the suit property deriving his title through a
settlement deed - the plaintiff further challenged the sale deed executed by the defendant
No. 1 in favour of defendant No. 9 to 11- sale deed in favour of defendants No. 4 to 11 was
also challenged- the present applicant claims to have entered in an agreement to sell to
purchase the land with the defendant no. 9 during the pendency of suit and has paid sale
consideration of Rs. 50 lacs- held that, in present case amount to the tune of Rs.
50,00,000/- (Rupees fifty lacs only) is involved and there are allegations against co-
defendant No. 9 that he had received Rupees fifty lacs during pendency of suit from the



18

applicant- relief sought by plaintiff will directly affect the applicant because he has already
paid Rs.50,00,000/- (Rupees fifty lacs only) to co-defendant No. 9 during the pendency of
suit relating to suit land- application under Order 1 Rule 10 converted into application
under Order 22 Rule 10 C.P.C and allowed. (Para 8 to 18)

Cases referred:

Thomson Press (India) Ltd. vs. Nanak Builders and Investors P. Ltd and others, AIR 2013 SC
2389

A. Nawab John and others vs. V.N. Subramaniyam, (2012)7 SCC 738

Sri Jagannath Mahaprabhu vs. Pravat Chandra Chatterjee and others (Full Bench),

AIR 1992 Orissa 47

Bhaskaran vs. Vijayaraghan and others, AIR 2005 Kerala 133

For the Applicant: Mr.G.R. Palsara Advocate.
For the Non-applicant/ Mr. Ajay Kumar Sr. Advocate
plaintiff: with Mr.Dheeraj K. Vashishat, Advocate.

For Non-applicants No.:

Nos.1&2 /co-defendants No. 1 & 2: Ms. Seema Guleria Advocate.
For Non-applicant No.3/

co-defendant No.3: Mr.Rakesh Dogra, Advocate.
For Non-applicants No.

4,10 and 11/co-defendants

No. 4,10 and 11: Ms. Leena Guleria,Advocate.
For non-applicants No.

5 to 8 /co-defendants No. 5 to 8: Mr. Surinder Saklani, Advocate.
For non-applicant No.9/

Co-defendant No.9: Mr.H.S.Rangra, Advocate.

The following order of the Court was delivered:

P.S. Rana, Judge.

Application filed under Order 1 Rule 10 of Code of Civil Procedure read with
Section 151 CPC by applicant Subhash Thakur for impleading the applicant as co-defendant
in civil suit No. 4 of 2007 titled Raja Ashok Pal Sen vs. Smt. Raj Kumari Indira Mahindra
and others.

Brief facts of the case

2. Raja Ashok Pal Sen filed civil suit No. 4 of 2007 titled Raja Ashok Pal Sen vs.
Smt. Raj Kumari Indira Mahindra and others pleaded therein that decree of declaration be
passed in favour of plaintiff and against the defendants to the effect that plaintiff is absolute
owner in possession of suit property on the basis of settlement deed dated 10.11.2000 and
on the basis of acknowledgement made by co-defendant No.1 in her affidavit dated
11.5.2000. It is pleaded that defendants have no right title or interest in suit property and
right title or interest of defendants in suit property ceased after execution of settlement deed
and affidavit. Additional relief of declaration also sought to the effect that sale deed dated
24.4.2008 registered in the office of Registrar at Sr. No. 251 in favour of co-defendants Nos.
9 to 11 with respect to suit property is illegal null and void and did not effect right title or
interest of plaintiff in the suit property. It is pleaded that plaintiff continuous to be absolute
owner in possession of suit property on the basis of settlement deed dated 11.5.2000
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followed by affidavit dated 11.5.2000. It is pleaded that defendants be restrained from
interfering in any manner in possession of suit property. It is pleaded that co-defendants
Nos. 1 to 3 have illegally wrongly and without jurisdiction manipulated cancellation of
mutation No. 146 dated 18.8.2000 and it is pleaded that order of cancellation of mutation
dt. 31.8.2005 is also illegal without jurisdiction and did not effect the right of plaintiff in suit
property. Alternative additional relief also sought by plaintiff to the effect that sale deed
executed by defendant No. 1 in favour of co-defendants No. 4 to 11 with respect to suit
property is also illegal null and void and is not binding upon the plaintiff and prayer also
sought that defendants Nos. 4 to 11 be directed to re-transfer the suit property in favour of
plaintiff. It is pleaded that on the failure of co-defendants Nos. 4 to 11 to re-transfer the
property in favour of plaintiff decree of injunction be also passed in favour of plaintiff along
with costs of suit.

3. Per contra written statement filed on behalf of contesting defendants and
issues framed in Civil Suit No. 4 of 2007 on 29.3.2011 and additional issues also framed on
20.3.2012. Thereafter as per request of learned Advocates civil suit No. 4 of 2007 referred to
mediator for settlement of dispute inter se the parties. In the meanwhile present application
under Order 1 Rule 10 CPC filed.

4. There is recital in OMP No. 217 of 2015 that during the pendency of civil suit
applicant entered into an agreement to sale dated 4.7.2015 with co-defendant No.9 Shri
Khub Ram and co-defendant No.9 Khub Ram agreed to sell land in consideration amount of
Rs.5000000/- (Rupees fifty lacs only) and took whole consideration amount of Rs.5000000/-
(Rupees fifty lacs only). It is pleaded that in view of agreement dated 4.7.2015 relating to suit
property involved in civil suit No. 4 of 2007 applicant is assignee during pendency of civil
suit No. 4 of 2007 and interest in suit property has devolved during pendency of civil suit
and applicant be impleaded as co-defendant in civil suit No.4 of 2007.

S. Per contra response filed on behalf of non-applicant/plaintiff pleaded therein
that application filed under Order 39 Rules 1 and 2 of CPC and ad-interim injunction was
sought and ad-interim injunction was passed by Court in civil suit No. 4 of 2007 but despite
interim injunction applicant has entered into an agreement with co-defendant No.9 Sh.
Khub Ram and further pleaded that agreement executed by applicant is governed under the
concept of lispendence as mentioned under section 52 of Transfer of Property Act 1882. It is
pleaded that agreement is illegal null and void and applicant is not proper and interested
party and further pleaded that non-applicant/plaintiff is dominus litis in civil suit No.4 of
2007. Prayer for dismissal of application sought.

6. Court heard learned Advocate appearing on behalf of the applicant and
learned Advocates appearing on behalf of the non-applicants and also perused the entire
record carefully.

7. Following points arise for determination in this bail application:-

1. Whether application filed under Order 1 Rule 10 read with Section 151
CPC to implead applicant as co-defendant is liable to be accepted as
mentioned in memorandum of grounds of application and whether
application filed under Order 1 Rule 10 CPC should be converted into
application filed under Order XXII Rule 10 CPC in the ends of justice
while exercising inherent powers under Section 151 of Code of Civil
Procedure 1908?

2. Relief.
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Findings upon Point No.1 with reasons

8. It is primafacie proved on record that vide agreement placed on record
applicant executed sale agreement on 4.7.2015 with Khub Ram i.e. co-defendant No.9 for
sale of suit property in consideration amount of Rs.5000000/- (Rupees fifty lacs only) during
pendency of civil suit No. 4 of 2007 and whole amount stood paid to co-defendant No.9. It is
well settled law that any right to immovable property relating to civil suit which is pending
before competent Court of law is governed by concept of doctrine of lis pendence as
mentioned in Section 52 of Transfer of Property Act 1882. See AIR 2013 SC 2389 titled
Thomson Press (India) Ltd. vs. Nanak Builders and Investors P. Ltd and others. See
(2012)7 SCC 738 titled A. Nawab John and others vs. V.N. Subramaniyam.

9. As per Order XXII Rule 10 CPC if any assignment, creation or devolution of
any interest during the pendency of suit is created then with leave of Court any interested
person to whom such interest is devolved could be impleaded as co-defendant.

10. In present case amount to the tune of Rs.5000000/- (Rupees fifty lacs only)
is involved and there are allegations against co-defendant No.9 that co-defendant No.9 Sh.
Khub Ram had received Rupees fifty lacs during pendency of civil suit No. 4 of 2007
relating to suit property from applicant.

11. It was held in case reported in AIR 1992 Orissa 47 titled Sri Jagannath
Mahaprabhu vs. Pravat Chandra Chatterjee and others (Full Bench) that plaintiff is not
bound to implead lispendence transferee as co-defendant under Order 1 Rule 10 CPC. It is
held that lispendence assignee is virtually interested in litigation and it was further held that
lispendence assignee could be impleaded as an assignee under the provisions of Order XXII
Rule 10(1) CPC even if application was filed under Order 1 Rule 10 CPC. It was held that
Court should treat application filed under Order 1 Rule 10 CPC as application filed under
Order XXII Rule 10(1) CPC. See AIR 2005 Kerala 133 titled Bhaskaran vs.
Vijayaraghan and others.

12. It is well settled law that assignee during the pendency of suit will not be
allowed to set up a case inconsistent with one set of assigner. It is well settled law that all
orders passed in suit are binding upon the assignee and assignee could not reopen the case
as assignee deprived the right from assigner during the pendency of suit under Order XXII
Rule 10 of Code of Civil Procedure 1908.

13. It is held that relief sought by plaintiff will directly effect the applicant
because applicant has already paid Rs.5000000/- (Rupees fifty lacs only) to co-defendant
No.9 during the pendency of suit relating to suit land and it is held that applicant is proper
party in present suit because interest of applicant would directly effect the decision of Civil
Suit No. 4 of 2007. It is well settled law that relief should not be denied to a party simply on
the ground that wrong section is mentioned in application. It is well settled law that Court
are under legal obligation to peruse the entire contents of application and Courts are under
legal obligation to grant relief to parties in accordance with law.

14. It is well settled law that under Order XXII Rule 10 CPC any assignment,
creation or devolution of interest should take place during the pendency of suit. It is well
settled law that application filed under Order 1 Rule 10 CPC by an assignee pendente lite
can be converted under Order XXII Rule 10 CPC in the ends of justice. It is also well settled
law that Order XXII Rule 10 CPC covers the word “interest” of assignee and interest must be
in subject matter of suit. It is well settled law that assignee of interest in suit property
during pendency of civil suit is entitled to be impleaded as co-defendants under Order XXII
Rule 10 CPC. In view of above stated facts application filed under Order 1 Rule 10 CPC is
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converted into application filed under Order XXII Rule 10 CPC in the ends of justice keeping
in view the fact that applicant has already paid Rs.5000000/- (Rupees fifty lacs only) to co-
defendant No.9 relating to suit property involved in civil suit No. 4 of 2007 titled Raja Ashok
Pal Sen vs. Smt. Raj Kumari Indira Mahindra and it is held that interest was devolved upon
applicant in suit property during pendency of suit under Order XXII Rule 10 of CPC.

15. It is well settled law that interpleader suit is one in which real dispute is
between co-defendant only and co-defendant pleads against each other instead of pleading
against plaintiff.

16. Proviso to Section 88 of Code of Civil Procedure 1908 bars institution of fresh
suit of interpleader where any former civil suit is pending in which rights of all parties can
properly be decided.

17. It is held that rights of applicant can be properly decided in C.S. No. 4 of
2007. It is held that it is expedient in the ends of justice to allow application in order to
avoid multiplicity of judicial proceedings inter se parties qua same property. Document of
devolution of interest placed on record dated 04.07.2015 executed between applicant and
co-defendant No.9 during pendency of C.S. No. 4 of 2007 relating to suit property. Plaintiff
Raja Ashok Pal Sen and co-defendant Smt. Raj Kumari Indira Mahindra are close relatives.
Point No.1 is decided accordingly.

Point No.2 (Relief)

18. In view of above stated facts application filed under Order 1 Rule 10 CPC is
converted into application filed under Order XXII Rule 10 CPC in the ends of justice while
exercising inherent powers under Section 151 of CPC and applicant namely Subhash
Thakur son of late Shri Nagnu Ram is impleaded as co-defendant No. 15 in civil suit No. 4 of
2007. Observations will not effect merits of C.S. No. 4 of 2007 and will be confined only for
disposal of OMP No. 217 of 2015. It is held that order under Section 151 of Code of Civil
Procedure for conversion of application filed under Order 1 Rule 10 CPC to application filed
under Order XXII Rule 10 CPC is necessary for the ends of justice. Applicant is impleaded as
co-defendant No.15 in C.S. No. 4 of 2007. OMP No. 217 of 2015 is disposed of.

BEFORE HON’BLE MR. JUSTICE P.S. RANA, J.

Vishal Chaddha son of Sh. Banwari Lal Chadha ....Applicant
Versus
Raja Ashok Pal Sen son of late Maharaja Joginder Sen & Others ....Non-applicants

OMP No. 24 of 2015

in Civil Suit No. 4 of 2007

Order Reserved on 29t October 2015
Date of Order 18t November 2015

Code of Civil Procedure, 1908- Order 22 Rule 10 & Order 1 Rule 10- Plaintiff claimed
himself to be absolute owner in possession of the suit property - plaintiff further challenged
the sale deed executed by the defendant No. 1 in favour of defendant No. 9 to 11- sale deed
executed in favour of defendants No. 4 to 11 was also challenged- present applicant and two
others claim to have entered in an agreement to sell to purchase the land with the defendant
no. 1 during the pendency of suit by paying Rs. 3.25 crores to co-defendant No. 1- applicant
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sought impleadment in the suit -held that, in present case amount of Rs. 3.25 crore is
involved and there are allegations against co-defendant No.1 that she had received Rupees
3.25 crores during pendency of civil suit from applicant- further relief sought by plaintiff will
directly affect the applicant and others because they had already paid Rs.3.25 crores to co-
defendant No. 1 during the pendency of suit - application under Order 1 Rule 10 converted
into application under Order 22 Rule 10 C.P.C and allowed. (Para 9 to 18)

Cases referred:

Thomson Press(India) Ltd. vs. Nanak Builders and Investors P.Ltd and others, AIR 2013 SC
2389

A. Nawab John and others vs. V.N.Subramaniyam, (2012)7 SCC 738

Sri Jagannath Mahaprabhu vs. Pravat Chandra Chatterjee and others (Full Bench),

AIR 1992 Orissa 47

Bhaskaran vs. Vijayaraghan and others, AIR 2005 Kerala 133

For the Applicant: Mr.Sandeep Dutta & Ms.Bhavna Dutta.
For the Non-applicant/ Mr. Ajay Kumar Sr. Advocate

plaintiff: with Mr.Dheeraj K. Vashishat, Advocate.
For Non-applicants No.:

1&2/co-defendants No. 1 & 2: Ms. Seema Guleria Advocate.

For Non-applicant No.3/

co-defendant No.3: Mr.Rakesh Dogra, Advocate.

For Non-applicants No.
4,10 and 11/co-defendants

No. 4,10 and 11: Ms. Leena Guleria,Advocate.
For non-applicants No.

5 to 8 /co-defendants No. 5 to 8: Mr. Surinder Saklani, Advocate.
For non-applicant No.9/

Co-defendant No.9: Mr.H.S.Rangra, Advocate.

The following order of the Court was delivered:

P.S. Rana, Judge.

Application filed under Order 1 Rule 10 Code of Civil Procedure read with
Section 151 CPC by applicant namely Shri Vishal Chaddha for impleading (1) Dinesh
Kumar son of Yadvender Kumar (2) Shri Vishal Chaddha son of Shri Banwari Lal Chaddha
(3) Madho Prasad son of Shri Govind Ram as co-defendants in civil suit No. 4 of 2007 titled
Raja Ashok Pal Sen vs. Smt. Raj Kumari Indira Mahindra and others.

Brief facts of the case

2. Raja Ashok Pal Sen filed civil suit No. 4 of 2007 titled Raja Ashok Pal Sen vs.
Smt. Raj Kumari Indira Mahindra and others pleaded therein that decree of declaration be
passed in favour of plaintiff and against the defendants to the effect that plaintiff is absolute
owner in possession of suit property on the basis of settlement deed dated 10.11.2000
placed on record and on the basis of acknowledgement made by co-defendant No.l in her
affidavit dated 11.5.2000. It is pleaded that defendants have no right title or interest in suit
property and right title or interest of defendants in suit property ceased after execution of
settlement deed and affidavit. Additional relief of declaration also sought to the effect that
sale deed dated 24.4.2008 registered in the office of Registrar at Sr. No. 251 in favour of co-
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defendants Nos. 9 to 11 with respect to suit property is illegal null and void and did not
effect right title or interest of plaintiff in the suit property. It is pleaded that plaintiff
continuous to be absolute owner in possession of suit property on the basis of settlement
deed dated 11.5.2000 followed by affidavit dated 11.5.2000. It is pleaded that defendants be
restrained from interfering in any manner in possession of suit property. It is pleaded that
co-defendants Nos. 1 to 3 have illegally wrongly and without jurisdiction manipulated
cancellation of mutation No. 146 dated 18.8.2000 and it is pleaded that order of cancellation
of mutation dt. 31.8.2005 is also illegal without jurisdiction and did not effect the rights of
plaintiff in suit property. Alternative additional relief also sought by plaintiff to the effect that
sale deed executed by co- defendant No. 1 in favour of co-defendants Nos. 4 to 11 with
respect to suit property is also illegal null and void and is not binding upon the plaintiff and
prayer also sought that defendants Nos. 4 to 11 be directed to re-transfer the suit property
in favour of plaintiff. It is pleaded that on the failure of co-defendants Nos. 4 to 11 to re-
transfer the property in favour of plaintiff decree of injunction be also passed in favour of
plaintiff along with costs of suit.

3. Per contra written statement filed on behalf of contesting defendants and
issues framed in Civil Suit No. 4 of 2007 on 29.3.2011 and additional issues also framed on
20.3.2012. Thereafter as per request of learned Advocates civil suit No. 4 of 2007 referred to
mediator for settlement of dispute inter se the parties. In the meanwhile present application
under Order 1 Rule 10 CPC filed.

4. There is recital in OMP No. 24 of 2015 that Dinesh Kumar, Vishal Chaddha and
Madho Prasad are interested and proper party in suit and they be impleaded as co-
defendants in civil suit No. 4 of 2007. It is pleaded that proposed co-defendants have
entered into an agreement dated 17.5.2014 relating to suit property and proposed co-
defendants have already paid amount to the tune of Rupees three crores twenty five lacs to
co-defendant No.1 namely Raj Kumari Indira Mahindra relating to suit property and further
pleaded that balance amount to the tune of Rs. 75 lacs (seventy five lacs) will be paid at the
time of registration of sale deed. It is pleaded that Dinesh Kumar, Vishal Chaddha and
Madho Prasad are assignees during pendency of C.S. No. 4 of 2007 and interest in suit
property has devolved upon them and they be impleaded as co-defendants No. 12 to 14
respectively in CS No. 4 of 2007. Prayer for acceptance of application sought.

S. Per contra response filed on behalf of co-defendant No.1 Raj Kumari Indira
Mahindra pleaded therein that Dinesh Kumar, Vishal Chaddha and Madho Prasad are not
proper and interested parties in civil suit. It is pleaded that application filed with malafide
intention just to delay proceedings of civil suit.

6. Per contra separate response filed on behalf of plaintiff pleaded therein that proposed
co-defendants have entered into an agreement during the pendency of CS No. 4 of 2007 and
further pleaded that separate proceedings under Order 39 Rule 2 A CPC have been filed
against co-defendant No.l. It is pleaded that co-defendant No.l could not enter into an
agreement of sale in view of injunction order passed by Court which is still operative. It is
pleaded that co-defendant No.1 has also filed CS No. 38 of 2009 which is pending against
co-defendant No.3 and co-defendant No.9 for setting aside and cancellation of sale deed No.
25 dated 24.4.2008 qua suit property. It is pleaded that co-defendant No.1 herself
challenged sale deed No. 25 dated 24.4.2008 and thereafter she could not enter into
subsequent agreement of sale. It is pleaded that subsequent agreement of sale is illegal null
and void and is also against injunction order passed by High Court of H.P. It is also pleaded
that agreement did not create any interest in suit property and prayer for dismissal of
application sought.
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7. Court heard learned Advocate appearing on behalf of the applicant and
learned Advocates appearing on behalf of the non-applicants and also perused the entire
record carefully.

8. Following points arise for determination in OMP No. 24 of 2015:-

1. Whether application filed under Order 1 Rule 10 read with Section 151
CPC to implead Dinesh Kumar, Vishal Chaddha and Madho Prasad as
co-defendants is liable to be accepted as mentioned in memorandum of
grounds of application and whether application filed under Order 1
Rule 10 CPC should be converted into application filed under Order 22
Rule 10 CPC in the ends of justice while exercising inherent powers
under Section 151 of Code of Civil Procedure 1908?

2. Relief.

Findings upon Point No.1 with reasons:

9. It is primafacie proved on record that Dinesh Kumar, Vishal Chaddha and
Madho Prasad have executed sale agreement on 17.5.2014 with Raj Kumari Indira Mahindra
i.e. co-defendant No.1 for sale of suit property in consideration amount of Rs.4 crore (Rupees
four crore only) and out of sale consideration amount Rs.32500000/- (Rupees three crore
twenty five lacs only) stood paid to co-defendant No.1. It is also primafacie proved on record
that sale agreement dated 17.5.2014 was executed between Dinesh Kumar, Vishal Chaddha
and Madho Prasad and co-defendant No.1 during the pendency of civil suit No. 4 of 2007. It
is well settled law that any right to immovable property relating to civil suit which is pending
before competent Court of law is governed by concept of doctrine of lis pendence as
mentioned in Section 52 of Transfer of Property Act 1882. See AIR 2013 SC 2389 titled
Thomson Press(India) Ltd. vs. Nanak Builders and Investors P.Ltd and others. See
(2012)7 SCC 738 titled A. Nawab John and others vs. V.N.Subramaniyam.

10. As per Order XXII Rule 10 CPC if any assignment, creation or devolution of
any interest during the pendency of suit is created then with leave of Court any interested
person to whom such interest is devolved could be impleaded as co-defendant.

11. In present case amount to the tune of Rs.32500000/- (Rupees three crores
twenty five lacs only) is involved relating to suit property and there are allegations against
co-defendant that co-defendant Smt. Raj Kumari Indira Mahindra had received
Rs.32500000/- (Rupees three crores twenty five lacs only) relating to suit property during
the pendency of suit from Dinesh Kumar, Vishal Chaddha and Madho Prasad.

12. It was held in case reported in AIR 1992 Orissa 47 titled Sri Jagannath
Mahaprabhu vs. Pravat Chandra Chatterjee and others (Full Bench) that plaintiff is not
bound to implead lispendence assignee as co-defendant under Order 1 Rule 10 CPC. It is
held that lispendence assignee is virtually interested in litigation and it was further held that
lispendence assignee could be impleaded as an assignee under the provisions of Order XXII
Rule 10(1) CPC even if application was filed under Order 1 Rule 10 CPC. It was held that
Court should treat application filed under Order 1 Rule 10 CPC as application filed under
Order XXII Rule 10(1) CPC. See AIR 2005 Kerala 133 titled Bhaskaran vs.
Vijayaraghan and others.

13. It is well settled law that assignee during the pendency of suit will not be
allowed to set up a case inconsistent with one set by assigner. It is well settled law that all
orders passed in suit are binding upon the assignee and assignee could not reopen the case
as assignee deprived the right from assigner during the pendency of suit under Order XXII
Rule 10 of Code of Civil Procedure 1908.
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14. It is held that relief sought by plaintiff will directly effect Dinesh Kumar,
Vishal Chaddha and Madho Prasad because proposed co-defendants have already paid
Rs.32500000/- (Rupees three crores twenty five lacs only) to co-defendant No.1 during the
pendency of suit relating to suit land and it is held that Dinesh Kumar, Vishal Chaddha
and Madho Prasad are proper parties in present suit because interest of Dinesh Kumar,
Vishal Chaddha and Madho Prasad would directly effect the decision of Civil Suit No. 4 of
2007. It is well settled law that relief should not be denied to a party simply on the ground of
wrong mentioning of section in application. It is well settled law that Courts are under legal
obligation to peruse the entire contents of application and Courts are under legal obligation
to grant relief to parties in accordance with law.

15. It is well settled law that under Order XXII Rule 10 CPC any assignment,
creation or devolution of interest should take place during the pendency of suit. It is well
settled law that application filed under Order 1 Rule 10 CPC by an assignee pendente lite
can be converted under Order XXII Rule 10 CPC in the ends of justice. It is also well settled
law that Order XXII Rule 10 CPC covers the word “interest” of assignee during pendency of
suit and interest must be in subject matter of suit. It is well settled law that assignee of
interest in suit property during pendency of civil suit is entitled to be impleaded as co-
defendants under Order XXII Rule 10 CPC. In view of above stated facts application filed
under Order 1 Rule 10 CPC is converted into application filed under Order XXII Rule 10 CPC
in the ends of justice keeping in view the fact that Dinesh Kumar, Vishal Chaddha and
Madho Prasad have already paid Rs.32500000/- (Rupees three crore twenty five lacs only) to
co-defendant No.l relating to suit property involved in civil suit No. 4 of 2007 titled Raja
Ashok Pal Sen vs. Smt. Raj Kumari Indira Mahindra and it is held that interest was devolved
upon Dinesh Kumar, Vishal Chaddha and Madho Prasad in suit property during pendency
of suit under Order XXII Rule 10 of CPC.

16. It is well settled law that interpleader suit is one in which real dispute is
between co-defendants only and co-defendants plead against each other instead of pleading
against plaintiff.

17. Proviso to Section 88 of Code of Civil Procedure 1908 bars institution of fresh
suit of interpleader where any former civil suit is pending in which rights of all parties can
properly be decided.

18. It is held that rights of Dinesh Kumar, Vishal Chaddha and Madho Prasad
can be properly decided in C.S. No. 4 of 2007. It is held that it is expedient in the ends of
justice to allow application in order to avoid multiplicity of judicial proceedings inter se
parties qua same property. Document of devolution of interest placed on record executed
between proposed co-defendants and co-defendant No.1 on dated 17.5.2014 during
pendency of C.S. No. 4 of 2007 relating to suit property. Plaintiff Raja Ashok Pal Sen and co-
defendant Smt. Raj Kumari Indira Mahindra are related to each other. Point No.1 is decided
accordingly.

Point No.2 (Relief)

19. In view of above stated facts application filed under Order 1 Rule 10 CPC is
converted into application filed under Order XXII Rule 10 CPC in the ends of justice while
exercising inherent powers under Section 151 of Code of Civil Procedure 1908 and (1)
Dinesh Kumar son of Yadvender Kumar (2) Vishal Chaddha son of Shri Banwari Lal
Chaddha (3) Madho Prasad son of Gobind Ram are impleaded as co-defendants No. 12, 13
and 14 in civil suit No. 4 of 2007 under Order XXII Rule 10 CPC. Observations will not effect
merits of C.S. No. 4 of 2007 and will be confined only for disposal of OMP No. 24 of 2015. It
is held that order under Section 151 of Code of Civil Procedure for conversion of application
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filed under Order 1 Rule 10 CPC to application filed under Order XXII Rule 10 CPC is
necessary for the ends of justice. OMP No. 24 of 2015 is disposed of.

BEFORE HON’BLE MR. JUSTICE P.S. RANA, J.

M/s.Himalayan Store and others ....Applicant/Defendant No.1
Versus
Bharat Sanchar Nigam Limited ....Non-applicant/Plaintiff

OMP No. 1 of 2014

Civil Suit No. 4069 of 2013-B

Order Reserved in OMP on 18.11.2015
Date of Order in OMP: 9t December 2015

Code of Civil Procedure, 1908- Order 7 Rule 11- Plaintiff filed a suit for recovery of Rs.
1,26,70,969/- (Rupees One crore twenty six lacs seventy thousands nine hundred sixty
nine)- defendant No.1 filed application under Order 7 Rule 11(d) read with Section 151 CPC
for rejection of plaint on the plea that Bharat Sanchar Nigam Limited is a separate legal
entity distinct from its share holders - it does not come within the definition of State as
defined in Article 12 of the Constitution of India- plaintiff is not entitled to the limitation
period available to the govt. and the suit was barred by limitation - held that, there is
specific pleading in the plaint that Govt. of India is holding 100% of the share capital of the
plaintiff and the plaintiff is the agency of the Govt. of India for providing basic telephone
services- Article 112 of the Limitation Act 1963 provides a period of 30 years for filing a suit
on behalf of Central or State Government from the date of cause of action- the suit is within
limitation - petition dismissed. (Para 6 to 10)

Case referred:
Ajay Hasia vs. Khalid Mujib, AIR 1981 SC 487 (Five Judges Bench)

For Applicant/ co-defendant : Mr. B. C. Negi, Sr. Advocate with No.1
Mr. P. P. Singh, Advocate
For Non-applicant/plaintiff : Mr. Rajinder Dogra, Advocate.
For Non-applicants No.:
2&4 /co-defendants No. 2 and 4 Mr. Satyen Vaidya, Sr. Advocatewith Mr.Vivek

Sharma, Advocate
For Non-applicant No.3/ co-defendant No.3: Ms. Seema Guleria, Advocate

The following order of the Court was delivered:

P.S. Rana, Judge.

Interim Order upon application filed under Order 7 Rule 11(d) read with Section 151
CPC:-

Present application filed under Order 7 Rule 11(d) read with Section 151 CPC
for rejection of plaint filed in Civil Suit No. 4069 of 2013-B titled Bharat Sanchar Nigam
Limited vs. M/s. Himalayan Store and others.
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Brief facts of the case

2. Bharat Sanchar Nigam Limited through its General Manager (Mobile)
plaintiff filed a suit for recovery of Rs.12670969/- (Rupees One crore twenty six lacs seventy
thousands nine hundred sixty nine) including interest @12% per annum upto filing of the
suit. It is pleaded that plaintiff is a Company incorporated under the Companies Act 1956
and having its registered office at Sanchar Bhawan 20 Ashoka Road New Delhi. It is further
pleaded that plaintiff Company has also office in Himachal Pradesh. It is further pleaded
that plaintiff is under the direct control of Department of Telecommunication Govt. of India.
It is further pleaded that Department of Telecommunication has administrative and financial
control over the plaintiff. It is further pleaded that Govt. of India is holding 100% capital
share of the plaintiff company. It is further pleaded that SIMS (Subscriber Index Module)
cards were sold through BSNL franchise as per agreement dated 14.11.2002. It is further
pleaded that defendants approached the plaintiff for appointing as authorized dealer for
marketing and distribution of cellular phones/ connections within the State of Himachal
Pradesh subject to terms and conditions executed inter se parties. It is further pleaded that
defendants also furnished unconditional Bank Guarantee in the sum of Rs.500000/-
(Rupees five lacs). It is further pleaded that defendants appointed retailer/agents/sales
executive force for the purpose of booking new connections and appointed many
agents/sales executive/sales force for the expansion of business. It is further pleaded that
defendants had caused financial loss to the plaintiff to the tune of Rs.12670969/- (Rupees
One crore twenty six lacs seventy thousands nine hundred sixty nine). Prayer sought for
grant of decree for recovery of Rs.12670969/- (Rupees One crore twenty six lacs seventy
thousands nine hundred sixty nine).

3. Co-defendant No.1 did not file written statement in Civil Suit No. 4069 of
2013-B. Co-defendant No.1 filed application under Order 7 Rule 11(d) read with Section 151
CPC for rejection of plaint.

4. Court heard learned Advocates appearing on behalf of parties at length and
also perused the entire record carefully.
S. Following points arise for determination in OMP No. 1 of 2014:-

1. Whether application filed under Order 7 Rule 11(d) read with Section
151 CPC for rejection of plaint is liable to be accepted as mentioned in
memorandum of grounds of application?

2. Relief.

Findings upon Point No.1 with reasons:

6. Submission of learned Advocate appearing on behalf of applicant that
present civil suit is filed by Bharat Sanchar Nigam Limited and Bharat Sanchar Nigam
Limited is a separate legal entity distinct from its share holders and did not come within the
definition of State as defined in Article 12 of the Constitution of India and it is submitted
that Article 12 of the Constitution of India is relevant for the purpose of filing petition under
Article 32 or Article 226 of the Constitution of India and on this ground plaint be rejected on
the basis of Limitation Act 1963 is rejected being devoid of merits for the reasons hereinafter
mentioned. There is specific pleading in the plaint that Govt. of India is holding 100% of the
share of the capital of the plaintiff company. There is special recital in the plaint that
plaintiff is the agency of the Govt. of India for providing basic telephone services. In the
present case public exchequer to the tune of Rs.12670969/- (Rupees One crore twenty six
lacs seventy thousands nine hundred sixty nine) is involved. As per Constitution of India
word “State” has been defined in Article 12 of the Constitution of India. Article 12 of the
Constitution of India is quoted in toto:
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“Article. 12 Definition:- In this part unless the context otherwise
requires “the State” includes the Government and Parliament of India
and the Government and the Legislature of each of the States and all
local or other authorities within the territory of India or under the
control of the Government of India.”

7. It is held that words “under the control of Government of India” mentioned in
Article 12 of the Constitution of India are very material in the present civil suit. Plaintiff has
submitted in the plaint that 100% shares are of Govt. of India. There is further recital in
the plaint that plaintiff is the agency of the Govt. of India. There is further recital in the
plaint that administrative and financial matters of plaintiff are governed by Central Govt. of
India. In view of above stated facts it is held that plaintiff comes within the definition of
“State” as defined in Article 12 of the Constitution of India. It was held in case reported in
AIR 1981 SC 487 (Five Judges Bench) titled Ajay Hasia vs. Khalid Mujib that if entire
share capital is held by Government then it would be deemed agency of Government or
under control of Government as defined in Article 12 of Constitution of India.

8. Submission of learned Advocate appearing on behalf of applicant that Article
12 of the Constitution of India is applicable to writ jurisdiction Courts only is rejected being
devoid of merits for the reasons hereinafter mentioned. It is held that Constitution of India is
binding upon all Courts situated in India.

9. As per Article 112 of the Limitation Act 1963 limitation for filing a suit on
behalf of Central Government or State Government is 30 years from the date of cause of
action. In the present case as per para 12 of the plaint cause of action arose to plaintiff in
the year 2002 when the agreement was executed between the parties and thereafter on
3.11.2003 when fraud to the tune of Rs.12670969/- (Rupees One crore twenty six lacs
seventy thousands nine hundred sixty nine) was detected. Present civil suit was filed by the
plaintiff on 4.10.2013. Hence it is held that it is not expedient in the ends of justice to reject
plaint under Order VII Rule 11(d) of Code of Civil Procedure 1908. Point No.l is decided
against the applicant.

Point No.2 (Relief)

10. In view of above stated facts application filed under Order 7 Rule 11(d) read
with Section 151 CPC for rejection of plaint is dismissed. Observations will not effect merits
of C.S. No. 4069 of 2013-B in any manner and will be strictly confined for disposal of OMP
No. 1 of 2014. OMP No. 1 of 2014 is disposed of.

BEFORE HON’BLE MR. JUSTICE P.S. RANA, J.

Champa Devi w/o Sh. Pawan Kumar  ...... Petitioner
Versus
State ofH.P. . Non-petitioner

Cr.MP(M) No. 1701 of 2015
Order Reserved on 27.11.2015
Date of Order 10t December 2015

Code of Criminal Procedure, 1973- Section 439-An FIR was registered against the
petitioner for the commission of offences punishable under Sections 302, 323, 325, 452,



29

436, 427, 147, 148, 149, 109, 115, 117 and 120-B IPC petitioner filed a bail application
pleading that she is a poor labourer having two minor children to be looked after and had no
role in the alleged offence- held that, that petitioner is a woman and the investigation is
complete - accused is presumed to be innocent till convicted by competent Court- in view of
the fact that petitioner is mother of two minor children; it is expedient in the ends of justice
to allow the application -interests of the general public and State will not be adversely
effected by the release of the petitioner on bail- application allowed. (Para 2 to 9)

Cases referred:

Gurcharan Singh and others Vs. State (Delhi Administration), AIR 1978 SC 179
The State Vs. Captain Jagjit Singh, AIR 1962 SC 253

Sanjay Chandra Vs. Central Bureau of Investigation, 2012 Cri. Law Journal 702 SC
Mt. Choti vs. State, AIR 1957 Rajasthan page 10

For petitioner : Mr. G. R. Palsra, Advocate
For Non-petitioner : Mr. Rupinder Singh Thakur, Addl. A. G.

The following order of the Court was delivered:

P.S. Rana, Judge.

Present bail application is filed under Section 439 Cr.PC for grant of bail in
FIR No0.56/2015 dated 20.06.2015 registered under Sections 302, 323, 325, 452, 436, 427,
147, 148, 149, 109, 115, 117 and 120-B IPC in Police Station Padhar Distt. Mandi (H.P.).

2. It is pleaded that petitioner is a poor lady working as daily waged Beldar in
order to earn her livelihood and she has two minor children. It is further pleaded that role of
the petitioner as alleged in the FIR is after thought and petitioner did not play any role in
the criminal case. It is further pleaded that petitioner will not threat the prosecution
witnesses in any manner. It is further pleaded that no recovery is to be effected from the
petitioner. It is further pleaded that investigation is complete and final investigation report
under Section 173 of Code of Criminal Procedure 1973 already stood filed in the competent
Court of law. It is further pleaded that complainant party was aggressor who came with
deadly weapons. It is further pleaded that complainant Gurvinder Singh is accused in
counter FIR No.55/2015 registered under Sections 307, 147, 148 IPC read with Sections 25
and 27 of Arms Act. Prayer for acceptance of bail petition sought.

3. Per contra police report filed. As per police report FIR No.56/2015 dated
20.06.2015 is registered under Sections 302, 323, 325, 452, 436, 427, 147, 148, 149, 109,
115, 117 and 120-B IPC in Police Station Padhar Distt. Mandi (H.P.). There is recital in

police report that complainant Gurvinder Singh was working with Contractor Rajiv Sharma
at place Shalgi/Kamand Distt. Mandi H.P. There is further recital in police report that
complainant alongwith his friends Gagandeep, Balbinder Singh, Satbir Singh, Lovely, Hairy,
Teja Singh, Simranjeet Singh and Jitender alias Sheru on dated 17.6.2015 came for work.
There is further recital in police report that on dated 20.6.2015 at about 10.30 A.M. when
the complaint and his friends were working then local labourers and other persons came
and told them to stop the work. There is further recital in police report that when the
complainant and his friends did not stop the work then accused persons inflicted injuries
with stones and iron rods. There is further recital in police report that friend of the
complainant party namely Simranjeet Singh in self defence fired with the pistol in the air.
There is further recital in police report that thereafter the mob became aggressive and threw
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the workers in rivulet and damaged the vehicle and also damaged the office. There is further
recital in police report that Simranjeet Singh, Tanvinder Singh alias Hairy, Tejinder Singh
and Jitender Singh have died. After registration of the case investigation was conducted, site
plan prepared, photographs obtained and damaged vehicle, broken module of office took into
possession vide seizure memo. Blood clotted sticks, stones and iron rods also took into
possession vide seizure memo. Post mortem of deceased Simranjeet Singh, Tanvinder Singh
alias Hairy, Tejinder Singh and Jitender Singh conducted and after post mortem dead bodies
handed over to relatives of deceased. There is further recital in police report that injured
Gurvinder Singh, Gagandeep, Baljinder Singh, Satbir Singh, Baljeet Singh alias Lovely were
medically examined in Zonal Hospital Mandi and MLCs obtained. There is further recital in
police report that investigation is complete and final investigation report under Section 173
of Code of Criminal Procedure 1973 already stood filed in the competent Court of law. There
is further recital in police report that petitioner Champa Devi is the effective leader of labour
union and if she is released on bail then she would commit similar criminal offence. Prayer
for rejection of bail application sought.

4. Court heard learned Advocate appearing on behalf of petitioner and learned
Additional Advocate General appearing on behalf of non-petitioner.

S. Following points arise for determination in present bail application.

(1) Whether petitioner is liable to be released on bail as per special provision
of bail provided for women under proviso of Section 437 of Code of Criminal
Procedure 1973 relating to criminal offence punishable with death or
imprisonment for life?

(2) Final Order.

Findings upon Point No.1 with reasons.

6. Submission of learned Advocate appearing on behalf of petitioner that
petitioner is innocent and she did not commit any offence as alleged by the prosecution
cannot be decided at this stage. Same fact will be decided when case will be disposed of on
its merits after giving due opportunity of hearing to both parties to lead evidence in support
of their case.

7. Another submission of learned Advocate appearing on behalf of petitioner
that petitioner is a woman and investigation is complete in the present case and final
investigation report under Section 173 of Code of Criminal Procedure 1973 already stood
filed in the competent Court of law and petitioner be released on bail as per special provision
of bail provided for women is accepted for the reasons hereinafter mentioned. It is well
settled law that at the time of granting bail following factors are to be considered (i) Nature
and seriousness of offence (ii) Character of the evidence (iii) Circumstances which are
peculiar to the accused (iv) A reasonable possibility of the presence of accused not being
secured at the trial or investigation (v) Reasonable apprehension of witnesses being
tampered with (vi) Larger interests of the public or the State. See AIR 1978 SC 179 titled
Gurcharan Singh and others Vs. State (Delhi Administration. Also see AIR 1962 SC 253
titled The State Vs. Captain Jagjit Singh. It was held in case reported in 2012 Cri. Law
Journal 702 SC titled Sanjay Chandra Vs. Central Bureau of Investigation that object of
bail is to secure the appearance of the accused person at trial. It was held that grant of bail
is rule and committal to jail is an exception. It was also held that refusal of bail is a
restriction on the personal liberty of the individual guaranteed under Article 21 of the
Constitution of India. It was held that it is not in the interest of justice that accused should
be kept in jail for an indefinite period. In the present case investigation is completed, final
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investigation report under Section 173 Code of Criminal Procedure 1973 already stood filed
in the competent Court of law, no recovery is to be effected from the petitioner and trial of
the case will be concluded in due course of time. There is special provision of bail for
woman, sick or infirm persons or persons under the age of 16 years as per proviso clause of
Section 437 of Code of Criminal Procedure 1973 in non-bailable criminal offences
punishable with death or imprisonment for life. In view of the fact that petitioner is a woman
and in view of the fact that investigation is completed and in view of the fact that accused is
presumed to be innocent till convicted by competent Court and in view of the fact that as per
prosecution story offence of murder was committed by mob on provocation of fire and in
view of the fact that petitioner is mother of two minor children Court is of the opinion that it
is expedient in the ends of justice to allow the application. Court is also of the opinion that if
the petitioner is released on bail at this stage then interests of the general public and State
will not be adversely effected. It was held in case reported in AIR 1957 Rajasthan page 10
titled Mt. Choti vs. State that special treatment of women and children in bail matter is not
inconsistent with Article 15 of Constitution of India.

8. Submission of learned Additional Advocate General that if the petitioner is
released on bail at this stage then petitioner will induce and threat prosecution witnesses
and on this ground bail application be declined is rejected being devoid of merits for the
reason hereinafter mentioned. Court is of the opinion that conditional bail will be granted to
the petitioner. Court is of the opinion that conditions will be imposed upon the petitioner in
bail order that petitioner will not induce or threat prosecution witnesses during trial of the
criminal case. Court is of the opinion that if petitioner will induce or threat prosecution
witnesses after grant of bail then prosecution agency or investigating agency will be at
liberty to file application for cancellation of bail provided under Section 439(2) of the Code of
Criminal Procedure 1973 in accordance with law. In view of the above stated facts point
No.1 is answered in affirmative.

Point No.2 (Final order).

9. In view of my findings on point No.1 bail application filed by petitioner under
Section 439 of Code of Criminal Procedure 1973 is allowed as per special provision of bail for
women. It is ordered that petitioner will be released on bail on furnishing personal bond in
the sum of Rs.100000/-(One lac) with two sureties in the like amount to the satisfaction of
learned trial Court on following terms and conditions. (i) That petitioner shall make herself
available for interrogation by a Police Officer as and when required. (ii) That petitioner will
attend proceedings of the trial Court regularly till conclusion of the trial. (iii) That petitioner
shall not directly or indirectly make any inducement, threat or promise to any person
acquainted with the facts of the case so as to dissuade him/her from disclosing such facts to
the Court or to any police officer. (iv) That petitioner shall not leave India without prior
permission of the Court. (v) That petitioner will not commit similar offence qua which she is
accused. Observation made hereinabove will not effect merits of the case in any manner and
will be strictly confined for disposal of the present bail application. Cr. MP(M) No.1701/2015
is disposed of.
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Naag Devta Sewa Samiti, Dobri Salwala ... Appellant.
Versus
Sant Ram & ors. . Respondents.

RSA No. 598 of 2015.
Decided on: 15.12.2015.

Specific Relief Act,1963- Section 34- Plaintiff, a society, registered under the Societies
Registration Act, 1860 sought permanent prohibitory injunction against defendants for
restraining them from taking over the affairs of Naag Devta Mandir on the plea that the
temple is being looked after and managed by the Society for long- defendants claiming to be
Pujaris of the temple from generations asserted their rights on the collection of the offering
in the temple pleading that they had no means of livelihood and were collecting offerings for
centuries-defendants challenged the existence of the society itself-the suit was dismissed-
first appeal was also dismissed - in second appeal, held that the temple of Naag Devta is an
ancient temple established by Maharaja Dhak Prakash- defendants No. 1 to 3 & 5 and
other 11 families of village Kotga are the Pujaris/Priests/Shebait of the temple and before
them, their ancestors were managing the affairs of the temple from generation to
generation-they have a right to perform pooja at the temple, manage its affairs and
appropriate offerings of the temple- residents of 14 villages offer part of their produce as
“Patha” to the temple-fairs of the temple, are organized by the Panchayat- plaintiff-Society
has no right, whatsoever, to interfere with the affairs of the temple- there is no evidence to
suggest that the defendants are forcibly taking over the affairs of the temple- suit and first
appeal were rightly dismissed- second appeal also dismissed. (Para-34 to 39)

For the appellant(s): Mr. Arvind Sharma, Advocate.
For the respondents: Nemo.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of
the learned Addl. District Judge, Sirmaur at Nahan, H.P., dated 28.10.2015, passed in Civil
Appeal No. 55-N/13 of 2013/12.

2. “Key facts” necessary for the adjudication of this regular second appeal are
that the appellant-plaintiff (hereinafter referred to as the plaintiff), has instituted suit for
permanent injunction against the respondents-defendants (hereinafter referred to as the
defendants) to restrain the defendants from interfering in the management or taking forcible
possession of the property of Naag Devta Mandir, situated at Village Dobri Salwala, Tehsil
Paonta Sahib. The case of the plaintiff is that it is a society, registered under the Societies
Registration Act, 1860, vide registration Certificate No. 668-SDM/P 2001, dated 5.10.2001,
by the Registrar of Societies, Sub Division, Paonta Sahib. The plaintiff-society has its own
Constitution, Memorandum and bye-laws, for the management of temple and for carrying
out other welfare activities. The Society has formed a Managing Committee for carrying out
its affairs. Sh. Depinder Singh Bhandari is the President and Sh. Varinder Singh
Chaudhary is its General Secretary. According to the bye-laws of the Society, its General
Secretary is competent to sue on behalf of the plaintiff and conduct legal proceedings. The
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temple is being looked after and managed by the Temple Society since long. The Society has
spent huge amount to preserve the property of the temple. The defendants have no right,
title and interest in the management of the temple nor are they the members of the plaintiff-
Society. The defendants in the month of March, 2002 provoked their close relations to take
possession of the temple forcibly and filed suit for declaration and permanent injunction.
The suit was filed by Sh. Atma Ram, Raghubir Singh, Chaman Lal Sharma and others, all
resident of Village Kotga Kando. The civil suit bearing No. 35/2002 was filed against the
plaintiff-Society. However, the suit was withdrawn under Order 23 Rule 1 CPC, on
4.1.2003. A fair (Jaitha Itwar Mela) is organized in the premises of the temple every year.
On 19.5.2002, on the occasion of Jetha Itwar Fair, the defendants interfered in the smooth
functioning of the fair and tried to take control of the management of the temple and
offerings offered by the devotes. However, their interference was stopped.

3. The suit was contested by the defendants. According to the defendants, the
plaintiff has no right in the management of the temple. The Society could be registered only
for the promotion of literary, scientific and charitable purpose or for the improvement of fine
arts or for the diffusion of useful knowledge, whereas the main object of the plaintiff-Society
is religious and to take over the management of the temple. Hence, the Registrar of the
Societies had no jurisdiction to register the plaintiff Society. Defendants No. 1 to 3 & 5
alongwith other 11 families of Pujaris are offering pooja in the temple, managing it, and are
collecting the offerings from generation to generation since the time of Maharaja Dhak
Prakash. The defendant No. 3 Sh. Deep Chand is the head priest of the temple. The Deity
of Naag Devta/Nawna speaks through defendant No. 3. The temple of Naag Devta is
centuries old. In the month of October, 2001, the plaintiff-Society with the aim to collect
money from the shopkeepers had published pamphlets to auction the stalls at the fair. The
Gram Panchayat Dobri Salwala passed a resolution on 7.10.2001, requesting the Deputy
Commissioner, Sirmaur to stop the plaintiff and its members from indulging in illegal
activities. The defendant No. 4 is the President of Gram Panchayat. The Deputy
Commissioner, Sirmaur, vide order dated 8.10.2001 directed the plaintiff and its members
not to indulge in illegal activities and informed that the management of fair is within the
right of Gram Panchayat. The plaintiff has no right in the management of the affairs of the
temple. The plaintiff and its members have a malafide intention to grab the offerings of the
temple. The Priest/Shebait have nothing to do with the management of the fairs of the
temple and the plaintiff has also no right in the management of the temple affairs. The
plaintiff under the garb of present suit wants to collect the offerings without any right, title
and interest.

4. The plaintiff filed replication reasserting the averments made in the plaint
and denying the contention raised by the defendants in their written statement. It is
admitted that the temple is situated in reserved forest and has got its history. The learned
Civil Judge (Sr. Divn.), Court No. 1, Paonta Sahib, framed the issues on 18.2.2008. The suit
was dismissed vide judgment dated 25.9.2012. The plaintiff, feeling aggrieved, preferred an
appeal against the judgment and decree dated 25.9.2012. The learned Addl. District Judge,
Sirmaur at Nahan, dismissed the same on 28.10.2015. Hence, this regular second appeal.

S. Mr. Arvind Sharma, Advocate, appearing on behalf of the appellant, on the
basis of the substantial questions of law framed, has vehemently argued that both the
Courts below have not correctly appreciated the oral as well as documentary evidence. He
then contended that the courts below have not appreciated the outcome of the withdrawal of
civil Suit No. 35/2002 on 4.1.2003.

0. I have heard the learned counsel and have also gone through the judgments
and records of the case carefully.
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7. PW-1 Roop chand has proved on record copy of previous suit filed titled as
Atma Ram vrs. Naag Devta Samiti.

8. PW-2 Atma Ram Sharma, deposed that he had filed the previous suit titled
as Atma Ram vrs. Naag Devta Samiti. He had withdrawn the suit with permission to file suit
afresh. In his cross-examination, he admitted that he had withdrawn the suit on the basis
of technical grounds. He is also resident of village Nagetha and his villagers used to offer a
“Patha” of their produce to Naag Devta. He also admitted that he has seen the plaintiffs of
previous suit at temple acting as Pujaris.

9. PW-4 Haminder Singh testified that he is running a shop in the name of M/S
Unique Electricals and the plaintiff-Samiti has purchased electrical goods on 16.9.2006.

10. PW-5 Mehar Singh has proved copy of Panchayat Resolution Ext. PW-5/A.
11. PW-6 Devi Singh deposed that he had been working as Jr. Assistant in

HPSEB and account No. AW-71 is in the name of Naag Devta Committee Salwala and this
connection was taken by Deep Chand Bhandari.

12. PW-7 Prem Chand Sharma has deposed that in the year 2001, Anuj
Chaudhary, member of Naag Devta Committee, Salwala has got registered some antique
Idols with H.P. Language and Culture Department.

13. PW-8 Kanwar Vikram Singh deposed that Naag Devta Temple was
established by his predecessor Maharaja Dhak Prakash. He was regular visitor of the
temple. The Committee was managing the affairs since 2001 and before this, the temple
was neglected and none was looking after its affairs. Various developmental works have
been undertaken by the Committee. The Pujaris and he has not seen the defendants any
time working as Pujaries in the temple. In his cross-examination, he admitted that he is not
representing the royal family. He has not gone to attend any function of Naag Devta.

14. PW-9 Ram Chand Sharma is a contractor. According to him, the
management of the Nag Devta temple is looked after by Pradhan Depinder Singh.

15. PW-10 Jagdish Sharma deposed that he was working as Pujari in the temple
alongwith Shanti Swaroop. They were getting Rs. 2500/- per month as salary. In his cross-
examination, he admitted that Ram Chand is his real brother. He also admitted that whole
of the villagers used to offer the part of their cultivation in the Naag Devta temple in the
shape of “Patha’.

16. PW-11 Jeetu Ram is a mason. In his cross-examination, he admitted that he
has not produced any documentary evidence regarding the engagement as mason.

17. PW-12 Rohit Kathuria has prepared site map Ext. PW-12/A.

18. PW-14 Virender Chaudhary is the Secretary of the Naag Devta Seva Samiti.
It was registered and the Samiti has passed a resolution and authorized him to file the
present suit and Depinder is the Pradhan of the Samiti. The Samiti was looking after the
affairs of Naag Devta temple. He further deposed that prior to Committee, no one was
looking after the affairs of the temple and the defendants have no right and title in the
temple and they never remained Pujaris in the temple. Two functions are organized in the
temple every year. One is celebrated after Dussehra and people used to offer part of their
cultivation in the temple. In his cross-examination, he admitted that the Pradhan Deep
Chand Bhandari is his brother-in-law. He also admitted that he was contesting the election



35

of Vidhan Sabha and he has not done any development work in the temple when he was
Pradhan.

19. PW-16 Depinder Bhandari is the President of Naag Devta Temple Samiti.
According to him, in the year 1999, the villagers of Dobri Salwala approached the Pradhan
that the condition of Naag Devta temple is deteriorating and to constitute a management
Committee. The Committee was constituted on 20.5.2001 to look after the affairs of the
Naag Devta Temple. He proved resolutions Ext. PW-16/C, PW-16/D and PW-16/F. The
committee has undertaken various developmental works, including construction,
installation of electricity connection etc.

20. PW-17 Jagdish Chand deposed that he has seen Naag Devta temple and is
regular visitor of the temple. He admitted that Naag Devta temple is the ancient temple and
persons from various villages visit the temple and offer their part of the cultivation.

21. PW-18 Shanti Swaroop deposed that he is the Pujari by profession. He was
original Pujari of Naag Devta Temple.

22. PW-19 Prithvi Singh deposed that he was local resident of Gorkhuwala. He
knew plaintiff and defendants. According to him, the plaintiff-Committee was looking after
the management of the temple since 7-8 years.

23. PW-20 Pradeep Kumar Sharma deposed that the Committee looks after the
affairs of the temple and has undertaken various developmental works.

24. PW-21 Chatter Singh was examined in rebuttal evidence. He testified that he
often visits the temple and he has never seen defendants working as Pujari in the temple for
the last 40 years.

25. DW-1 Ajay Bahadur deposed that he is from the royal family. He is the
representative of the royal family and participates in various functions of Naag Devta. Shri
Naag Devta is their kul devta (main priest). The villagers came to him and asked him to
register its antique Idols in H.P. Language and Culture Department and he had written letter
for the same. Sant Ram and Deep Chand are working as Pujari in the temple since the time
of their ancestors and they used to take offerings of the temple.

26. DW-2 O.P. Chauhan, deposed that he is an Advocate by profession. He often
visits the temple. Villagers used to offer part of the cultivation to the Naag Devta in the
shape of “Patha”’. Deep Chand defendant and other members of his family are Pujari of the
temple. He denied the suggestion that on 21.12.1999, the villagers of Gram Panchayat
Dobri Salwala formed a Committee for the management of the temple.

27. DW-3 Jaggi Ram deposed that he is Advocate and he also visits Naag Devta
Temple. He visits the temple for the last 50 years. The defendants were Pujaries of the
temple.

28. DW-4 Bishan Singh deposed that villagers of 14 adjoining villages come and
pay their offerings. He used to visit the temple since his childhood.

29. DW-5 Sadhu Ram and DW-6 Jeet Singh have also deposed that they were
visiting the temple from the time of their ancestors.

30. DW-7 Jogi Ram deposed that the villagers of adjoining villages offer their
grain to the Naag Devta Temple and Deep Chand used to take such offerings. This temple is
ancient temple and defendants used to maintain the temple.
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31. DW-8 Tarun Deep Singh deposed that he also visits the temple regularly and
Deep Chand is its hereditary Pujari.

31. DW-9 Inder Singh and DW-10 Sant Ram have also deposed that they used to
offer “Patha” in the temple.

32. DW-13 Sant Ram has led his evidence by way of affidavit Ext. DW-13/A. He
proved copy of Sajra Nasab Ext. DW-13/B. Its Hindi translation Ext. DW-13/D and DW-
8/A writing of Depinder Singh and pedigree table (Sajra Nasab) of owners of the year 1994-
95 Ext. DW-13/E. He has stated that the history of Naag Devta Temple is as narrated by
the defendants in the written statement. According to him, first Pujari was appointed 100
years ago. He came to know about the history of temple from the forefathers.

33. DW-14 Deep Chand has also led his evidence by filing affidavit Ext. DW-
14/A. He deposed that all the defendants are the decedents of common ancestor and their
forefathers came from Jaisalmer with Rajmata Sundra and since then, they are performing
as Pujari in the Naag Devta temple. For the last one year, the Committee is threatening to
oust him from the temple. According to him, the temple is 200 years old.

34. The registration certificate of the Society is Ext. PW-6/C. Sh. Depinder
Singh is the President of the Society. The case of the plaintiff, precisely, is that the temple is
ancient and that the villagers of Gram Panchayat Dobri Salwala has passed resolution on
21.12.1999 vide Ext. PW-5/A, resolving that the management of the temple be either taken
over by the Government or a Committee be formed for the purpose. Thereafter, Society was
constituted. It is also stated in the resolution that the original Pujari of the temple would
remain in the same capacity. The plaintiff has not led any tangible evidence to prove that
from the year 2001, they were managing the income and expenditure of the temple.
Though, as per the statements, as discussed hereinabove, some developmental work has
been undertaken by the plaintiff-Society, but it has not been proved that the amount was
spent from the income of the temple. The temple is ancient temple as per the evidence led
by the parties. The villagers of adjoining 14 villages have tremendous faith in the Deity.
They offer part of their cultivation in the shape of “Patha”, since long. The plaintiff-Society
has failed to prove as to how they came in possession of the temple. The defendants are the
Pujaris of the temple.

35. DW-13 Sant Ram and DW-14 Deep Chand have categorically deposed that
they were hereditary Pujaris. They have also testified about the history of the temple,
including its traditions and rituals. DW-4 Bishan Singh, DW-5 Sadhu Ram, DW-6 Jeet
Singh, DW-7 Jogi Ram, DW-9 Inder Singh, DW-13 Sant Ram and DW-14 Deep Chand have
deposed that the villagers used to offer their grain in the shape of “Patha’ in the temple. The
Pujaris have no other source of income. They have settled in village Kotga. Their only
livelihood is the offerings made by the people. The witnesses produced by the plaintiff
themselves have admitted the tradition of offering of “Patha”. It is also duly established from
the pedigree table that defendants No. 1 to 3 and 5 and heads of 11 other families are the
decedents of the common ancestor and are working as Pujaris. According to Ext. DW-8/A,
the defendants No. 1 to 3, 5 and 11 families of village Kotga have been permitted to be
Puyjaris of the temple.

36. The Deputy Commissioner, Sirmaur was requested to restrain the plaintiff-
society from indulging in illegal activities. The Deputy Commissioner, Sirmaur, vide order
dated 8.10.2001, directed the plaintiff and its members not to interfere in the matter of
Panchayat. The copy of order is Ext. DW-10/A. There is nothing on record to prove that the
defendants are interfering in the management of the Naag Devta Temple and trying to take
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movable and immovable property of the Naag Devta Temple illegally and forcibly. They are
performing their duties as Pujaris. It is reiterated that the plaintiff-Society has failed to
establish that they are running the affairs of the temple. The plaintiff-Society has also failed
to prove as to how it came into possession when there is ample evidence on record that the
temple is ancient.

37. Mr. Arvind Sharma, Advocate, has argued that earlier the relatives of
defendants filed suit for declaration and permanent injunction. It was withdrawn. The fact
of the matter is that it was withdrawn with liberty to file suit afresh. Moreover, the
defendants were not parties in the earlier suit. The defendants No. 1 to 3 and 5 along with
other 11 families of village Kotga are entitled to manage the affairs of the temple as “Shebait”
and have right to its offerings. It is not the defendants but the plaintiff-Society, who is
interfering in the management of the temple.

38. The temple of Naag Devta at Village Nansar is an ancient temple. It was
established by Maharaja Dhak Prakash. The defendants No. 1 to 3 & 5 and other 11
families of village Kotga are the Pujaris/Priests/Shebait of the temple and before them, their
ancestors were managing the affairs of the temple from generation to generation. They have
a right to perform pooja at the temple and manage its affairs and appropriate offerings of the
temple. DW-14 Deep Chand is the head priest of Naag Devta Temple. The residents of 14
villages offer part of their produce as “Patha” to the temple. The fairs of the temple, as
noticed hereinabove, are organized by the Panchayat. The plaintiff-Society has no right,
whatsoever, to interfere with the affairs of the temple. The Courts below have correctly
appreciated Ext. PW-2/A copy of plaint, Ext. PW-2/B certified copy of order dated 4.1.2003
as well as PW-6/A to PW-6/F i.e. test report, copy of intimation letter, certificate, copy of
application form, service estimate and service connection order. The substantial questions
of law are answered accordingly.

39. Consequently, there is no merit in this appeal and the same is dismissed.
No costs.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

State of HP . Appellant.
Versus
Harsh Sharma & another ... Respondents.

Cr. MP(M) No. 1460 of 2015
Decided on: 18t December, 2015.

N.D.P.S. Act, 1985- Section 18 and 20- Search of the vehicle of the accused was conducted
during which one envelope was recovered which was containing 60 grams of opium and 500
grams of charas- accused were acquitted by the trial Court- prosecution case regarding the
presence of PW-7 was not corroborated by rapat roznamcha- I.O. had not given name of the
person who had written the document which shows that site and location where the
document prepared was concealed by him- the fact that single vehicle was stopped shows
that police had prior information- it was necessary to comply with the provision of Section
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42- held, that in these circumstances, accused were rightly acquitted by the trial Court-
application dismissed. (Para-7 to 15)

For the Appellant: Mr. Ramesh Thakur, Assistant Advocate General.
For the Respondent: Nemo.

The following judgment of the Court was delivered:

Per Sureshwar Thakur, Judge

The State of Himachal Pradesh is aggrieved by the findings of acquittal
recorded in favour of the respondents/accused by the learned Special Judge, Shimla,
Himachal Pradesh. Being aggrieved, it has sought the leave of this Court for instituting an
appeal therefrom for assailing it.

2. Brief facts of the case are that on 22.10.2010, Sub Inspector Kamal Chand,
Incharge SIU Shimla alongwith H.C. Manoj Kumar No. 47, H.C. Yashwant Singh No. 1674
and Constable Pawan Kumar No. 1213 were present at Cart Road near Gurudwara Singh
Sabha, Shimla. The police party was there on patrolling duty and in order to detect the
crime relating to narcotic etc. From the spot HHG Sunil Kumar No. 2/2-61 who, was on
traffic duty, was also associated. I1.0. had also associated two independent witnesses
namely Kishori Lal and Dharam Singh on the spot. At about 3.30 P.M., they noticed a car
No. HR-51U-0969 black coloured make Maruti Esteem coming from Lift side. The said
vehicle was driven by its driver towards ISBT, Shimla. Sub Inspector Kamal Chand
alongwith his other police officials stopped the vehicle on the basis of suspicion that said
vehicle might be transporting some contraband in it. When the vehicle was stopped, the
driver, on inquiry, had disclosed his name to be Harsh Sharma, S/o Sh. Om Parkash and
the other person who was found sitting in the front seat disclosed his name to be Ashok
Kumar (accused persons). The 1.O. thereafter, given the option as per the provisions of
Section 50 of the NDPS Act, in order to search the vehicle as well as search of accused. The
police officials and independent witnesses have given their personal search to accused
Harsh Sharma and Ashok Kumar but nothing incriminating was found from their personal
search. Thereafter, vehicle was searched. During the search of vehicle aforesaid, a
polythene envelop was found from the dashboard of the vehicle, upon which, the words
“Kishor Chand & Sons” were printed on. When the said envelop was opened another white
colored polythene envelop was found. The said envelop was having two strings of red
colored. In the said envelop, the charas, in the shape of sticks, was found. In the same
envelop, another polythene wrapper was found, in which, the opium was found. Both the
contraband were identified by S.I. Kamal Chand on the basis of his experience. On
weighment the charas were found to be 500 grams and opium was found to be 60 grams.
During the personal search of accused Harsh Sharma, two mobile phones, one gun licence
valid upto 31.3.2010 along with currency notes of Rs.10,000/- were found. Whereas, from
the personal search of the accused Ashok Kumar, two mobile phones, one driving licence
and a passport size photograph were found. The recovered charas and opium was put in the
two separate parcels which were sealed with seal ‘N°. Similarly, other articles were also put
in the separate parcel. The recovered charas, opium mobile phones which were put in the
three separate parcels were taken into possession alongwith the papers of vehicle No. HR-
51U-0969 and photograph of acused Ashok Kumar. The vehicle was also taken into
possession. 1.0O. also filled in the N.C.B. forms in triplicate. Thereafter, ruqua was sent for
registration of the FIR, upon which, formal FIR was registered against the accused. Other
codal formalities were completed in this case. The recovered contraband was sent for
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chemical analysis in the State Forensic Science Laboratory, Junga. On conclusion of the
investigation into the offence allegedly committed by the accused, a report under Section
173 of the Cr.P.C. was prepared and filed in the Court.

3. The trial Court charged the accused for theirs committing offences
punishable under Sections 18, 20 readwith section 29 of the Act to which they pleaded not
guilty and claimed trial.

4. In order to prove its case, the prosecution examined as many as 15
witnesses. On closure of prosecution evidence, the statements of the accused under Section
313 Cr.P.C. were recorded, in which they pleaded innocence. On closure of proceedings
under Section 313 Cr.P.C the accused were given an opportunity to adduce evidence in
defence which they refused to avail.

S. The appellant-State is aggrieved by the judgment of acquittal recorded by the
learned trial Court. Mr. Ramesh Thakur, learned Assistant Advocate General has concerted
to vigorously contend before this Court qua the findings of acquittal recorded by the learned
trial Court, being not based on a proper appreciation of evidence on record, rather, theirs
being sequelled by gross mis-appreciation of material on record. Hence, he contends for
leave being granted to the state of H.P to institute an appeal therefrom for assailing it.

6. We have heard the learned Assistant Advocate General at length and have
also gone through the entire material on record.

7. Recovery of charas weighing 500 grams and opium weighing 60 grams stood
respectively effected under recovery memos Ex. PW-7/F and PW-7/G from a polythene
envelope kept on the dashboard of vehicle No. HR-51U-0969 occupied by both the accused
at the relevant time. Even though the prosecution witnesses have deposed in tandem and in
harmony qua each of the links in the chain of circumstances commencing from proceedings
relating to search, seizure and recovery till the consummate link comprised in rendition of
an opinion by the FSL on the specimen parcels sent to it for analysis, portraying proof of
unbroken and unsevered links, in the entire chain of circumstances, hence it stands argued
that given the factum of the prosecution case hence standing established, it would be legally
unwise for this Court to acquit the accused.

8. Besides when the testimonies of the official witnesses, unravel the factum of
theirs being bereft of any inter-se or intra-se contradictions hence, they too enjoy credibility
for thereupon sustaining the recording of findings of conviction against the accused.
Apparently, proof of the prosecution case is endeavored to be sustained on the strength of
the unblemished testimonies of police witnesses. A close and studied perusal of the
depositions of the police witnesses underscores the factum of theirs therein neither rendered
any version qua the factum of recovery of the aforesaid items of contraband from the
exclusive and conscious possession of the accused inconsistent with the manner thereof as
recited in the F.I.R. for begetting a conclusion of hence their testimonies comprised in their
respective examinations in chief being ridden with a vice of inter se contradictions vis-a-vis
their testimonies comprised in their respective cross-examinations, rather lack of
inconsistencies aforesaid render their respective testimonies on oath to be both unimproved
as well as unblemished for hence implicit reliance being placed thereupon, nor when their
depositions stand afflicted with any vice of intra se contradictions rather when they have
deposed qua the manner of recovery of contraband aforesaid from the alleged conscious and
exclusive possession of the accused bereft of any disharmony or inconsistency gives leverage
to an inference of hence the prosecution succeeding in sustaining its charge against the
accused of charas weighing 500 grams and opium weighing 60 grams respectively standing
under the recovery memos aforesaid recovered from their conscious and exclusive
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possession while theirs concealing them in a polythene envelop kept on the dashboard of
vehicle bearing registration No. HR-51U-0969 occupied by both at the relevant time.

9. Even though the testimonies of the official witnesses who hence have proven
the factum of recovery of the aforesaid items of contraband from the alleged conscious and
exclusive possession of the accused while concealing them in a polythene envelop kept on
the dashboard of the vehicle aforesaid occupied by both at the relevant time stand on a
solemn legal pedestal, especially when their testimonies comprised in their respective
examinations in chief are bereft of any taint of either inter se contradictions vis-a-vis their
depositions comprised in their respective cross-examinations nor also when their
testimonies stand un-ingrained with any vice of intra se contradictions necessarily when
their testimonies inspire confidence reinforcingly render their testimonies being amenable to
implicit reliance being placed thereupon for concluding qua the guilt of the accused.
Nonetheless before proceeding to place implicit reliance upon their testimonies, it is
imperative for this Court to gauge besides discern from the available evidence on record qua
the highlighting of marked discrepancies in their respective testimonies besides of sharp
discrepancies making pervasive inroads qua the veracity of the genesis of the prosecution
version. In the event of this Court discerning on an incisive scrutiny of the depositions of
the official witnesses of apposite proceedings standing launched and concluded at the site of
occurrence with the simultaneous availability thereat of each of the prosecution witnesses it
would stand goaded to conclude of the depositions of the official witnesses qua the initiation
and conclusion of the apposite proceedings at the site of occurrence standing un-ingrained
with any vice of falsity or prevarication. Contrarily on a close scrutiny of the depositions of
the official witnesses unveiling a palpable disclosure of their simultaneous unavailability at
the site of occurrence would constrain this Court to beget a conclusion therefrom of the
entire prosecution version of the apposite proceedings standing initiated and concluded at
the site of occurrence being in their entirety a concoction as well as an invention besides
would succor a concomitant inference of their depositions being not amenable for implicit
reliance being imputed thereupon. For rendering a determination qua the facets aforesaid an
advertence to the testimony of PW-2 is imperative. She in her recorded deposition on oath
has proved copy of Rapat Rojnamcha comprised in Ex. PW-2/A wherein no occurrence
exists of PW-7 having departed from the security branch alongwith SI Kamal Chand. The
non-occurrence of the name of PW-7 H.C Manoj Kumar in Ex. PW-2/A negates the
testimony of PW-15 of the latter standing accompanied on 22.12.2010 by HC Yashwant
Singh and HC Manoj Kumar and C Pawan Kumar at the stage of theirs purportedly
performing patrolling duty at card road Shimla whereat the apposite proceedings stood
initiated and concluded. With PW-2/A contradicting the deposition of PW-15 the
Investigating Officer, of his at the apposite stage standing accompanied by HC Manoj Kumar
sequels a conclusion, especially with PW-2/A standing proven by PW-2 besides when it
constitutes the best evidence qua the departure of Manoj Kumar alongwith the investigating
Officer from the security Branch, of PW-7 HC Manoj Kumar not simultaneously available
alongwith the Investigating Officer at the site whereat the apposite proceedings stood
launched and concluded. With the formation of the aforesaid inference the effect thereof is
of the deposition of PW-7 being discardable, in proof of the prosecution case relating to
search, seizure and recovery of the aforesaid items of contraband in the manner espoused
by the prosecution. Further more, the purported association of PW-7 in the apposite
proceedings appears to be in its entirety a contrivance of the Investigating Officer to
camouflage the truth qua the occurrence or a stratagem deployed by him to smother the
truth qua the genesis of the prosecution case of the apposite proceedings standing initiated
and concluded at a place other than the one depicted in the FIR. Ensuably a colorable,
invented besides a skewed proceedings qua recovery of items of contraband in the manner



41

espoused by the prosecution renders the bedrock of the genesis of the prosecution case to
stand foundered.

10. Dehors the above, the Investigating Officer in his deposition has admitted
therein qua the non-scribing by him of documents Ex. PW-7/A to PW-7/G and rukka Ex.
PW-15/B. However he has also proceeded to depose of contents thereof standing on his
dictation scribed by an official, whose name however he omits to disclose. The cumulative
effect of his deposing of his not scribing Ex. PW-7/A to PW-7/G and PW-15/B whereas they
on the latter’s dictation standing scribed by an official whose name however he omits to
disclose, is of the Investigating Officer cleverly feigning ignorance qua the personnel who on
his dictation scribed the contents of the documents aforesaid for masking the place whereat
they stood scribed which otherwise would have surfaced in the event of his naming the
police official who on his dictation scribed the contents of the documents aforesaid. The
arousal of the aforesaid inference lends sustenance to a deduction of an adverse inference
being drawable against the prosecution of its actively suppressing besides concealing the
site or location whereat the aforesaid documents stood prepared for obviously precluding the
emergence of truth qua the location/site whereat they stood prepared, which evidence in
case stood emerged would jettison the manner of espousal of the prosecution version.

11. Dehors the above a comparative reading of the depositions of PW-7 and PW-
15 lends aggravated momentum to the factum of both being simultaneously unavailable at
the site of occurrence whereat the apposite proceedings stood initiated besides concluded
especially when PW-7 though in the initial part of his deposition unveils the factum of PW-
7/A to PW-7/G and PW-15/B standing scribed on the spot by the Investigating Officer
whereas on his being queried by the Court he unfolded therein the factum of theirs standing
not scribed by the Investigating Officer. Now with PW-7 initially deposing qua PW-15
scribing them which factum stands contradicted by PW-15 whereas in the later part of his
deposition on his being queried by the Court he disclosed the factum of PW-7 not scribing
the contents thereof, cumulatively a wholesome reading of his deposition displays his
equivocating qua the factum probandum of the author of the aforesaid documents. In sequel
given the factum of the depositions of PW-7 and PW-15 being replete with rife intra-se
contradictions as well as equivocations qua the person who scribed the aforesaid documents
besides belying the factum of theirs simultaneous availability at the site of occurrence as
espoused by the prosecution also while rendering their depositions qua the occurrence
standing imbued with falsity necessarily too make a dent in the genesis of the prosecution
version.

12. Cumulatively the factum of the apposite proceedings standing initiated besides
concluded at the site of occurrence as projected by the prosecution stands enfeebled
wherefrom a conclusion is drawable of the investigating officer holding/conducting them
elsewhere with the ensuing effect of the prosecution version as embodied in the FIR
foundering in its entirety.

13. The prosecution had canvassed qua the recovery of contraband aforesaid as
disclosed in the FIR being a chance recovery hence there being no legal obligation enjoined
upon the Investigating Officer to mete compliance to section 42(2) of NDPS Act comprised in
his taking down any information in writing of contraband being carried or transported in a
vehicle and such information standing transmitted or purveyed within 72 hours to his
official superior. However, the aforesaid espousal of the prosecution suffers a causality
given the factum of stoppage by the Investigating Officer in broad day light at a busy
thoroughfare of vehicle bearing registration No.HR-51U-0969. The selective spotting besides
stopping of the aforesaid vehicle at the purported site of occurrence with its purportedly at
the relevant time standing occupied by both the accused or its being singled out for stopping
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would not occur unless the Investigating officer had prior information of the accused while
being aboard it carrying therein the items of contraband as purportedly stood recovered
therefrom. Fortification to the inference aforesaid of the Investigating Officer holding prior
information qua the carrying by the accused in the vehicle aforesaid, the aforesaid items of
contraband, is lent by the deposition of PW-14 who therein has divulged the factum of
when both him and Dharam Singh at about 3 p.m. were conversing near Cartroad Shimla
whereat the police personnel were present theirs standing apprised of a black coloured car
coming from Chotta Shimla side and it being suspected to be carrying contraband. Now
when the colour aforesaid was borne on the car wherein the accused were aboard besides
when it arrived at the spot from Chotta Shimla, moreso when the deposition of PW-14
unfolding the factum aforesaid of the police party while positioned at the purported site of
occurrence holding prior to the arrival thereat of a black coloured car from Chotta Shimla
information qua its arrival thereat, stands un-contradicted by the prosecution comprised in
efforts standing concerted to by the PP when he unveiled the factum aforesaid constituted by
his seeking permission of the learned trial court to declare him hostile for facilitating his
cross-examination for belying the disclosures aforesaid galvanizes an inference of the
prosecution acquiescing to the disclosure aforesaid by PW-14. In sequel with the
Investigating Officer holding prior information about the carrying of items of contraband in a
black coloured car wherein the accused were purportedly aboard he was enjoined to mete
compliance to the provisions of Section 42(2) of the NDPS Act which stands extracted
hereinafter:-

“where an Officer takes down any information in writing under sub-Section (1)

or records grounds for his belief under the Proviso thereto, he shall within

seventy-two hours send a copy thereof to his immediate official superior.”

14. However in compliance thereof there exists no proof of his reducing the prior
information thereto in writing besides his within 72 hours transmitting a copy thereof to his
superior official. Since the phraseology of Section 42(2) of NDPS Act stands couched in
mandatory terms, it enjoins strict compliance thereto by the Investigating Officer. However
when there is open besides flagrant infraction thereof naturally warrants an inference of the
entire proceedings relating to search, seizure and recovery of the contraband standing
vitiated.

15. For the reasons which have been recorded hereinabove, this Court holds that
the learned trial Court below has appraised the entire evidence on record in a wholesome
and harmonious manner apart therefrom the analysis of the material on record by the
learned trial Court does not suffer from any perversity or absurdity of mis-appreciation and
non-appreciation of evidence on record, rather it has aptly appreciated the material available
on record. Consequently, the instant application is dismissed, in sequel, the prayer of the
State of Himachal Pradesh for grant of leave to appeal against the judgment of the learned
trial court is refused.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Govind Ram & ors. .. Appellants.
Versus
Krishna Devi & ors. .. Respondents.

RSA No. 461 of 2004.
Reserved on: 17.12.2015.
Decided on: 19.12.2015.
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Specific Relief Act, 1963- Section 20- One ‘R’ entered in to an agreement with the plaintiff
to sell her share in the house, compound and the path — she had received earnest money as
well-sale deed was to be executed within one year- R died in the meantime and was
succeeded by the defendants No. 2 to 6-one T being the G.P.A of the defendants No. 2 to 6
sold the aforesaid property to defendant No. 1 inspite of being made aware of the agreement
by the plaintiff-the plaintiff sought specific performance of the agreement and possession of
the land- the defendants denied the agreement - suit was partly decreed- appeal was
dismissed- in second appeal, held that it is not in dispute that R owned the property- the
plaintiff had duly proved the agreement - plaintiff has paid a sum of Rs. 5500/- as earnest
money to R and had also served notices upon the defendants not to enter into agreement of
the suit land- despite that the land was sold by General Power of Attorney of defendants No.
2 to 6 to defendant No.1- plaintiff was already ready and willing to perform his part of the
agreement-the plea of the defendant No. 1 to the effect that he is a bonafide purchaser is not
made out from the record as the plaintiff is proved to have apprised the defendant No. 1 in
the presence of the witness that he had entered into an agreement to sell the suit property
prior in time-appeal dismissed. (Para-19 to 23)

For the appellant(s): Mr. G.R.Palsra, Advocate.
For the respondents: Mr. Ashwani K. Sharma, Sr. Advocate, with Ms. Monika
Shukla, Advocate.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular second appeal is directed against the judgment and decree of
the learned District Judge, Mandi, H.P. dated 28.7.2004, passed in Civil Appeal No. 7 of
2002.

2. “Key facts” necessary for the adjudication of this regular second appeal are
that the predecessor-in-interest of respondents-plaintiffs, namely, Hari Krishan (hereinafter
referred to as the plaintiff) has instituted suit for specific performance of contract dated
4.7.1993 and permanent prohibitory injunction and also for damages against the
appellants-defendants (hereinafter referred to as the defendants). According to the plaintiff,
the house comprised in khewat no. 400 min, khatauni No. 722, Kh. No. 1313, measuring
12.22 sq. meters, situated in upper Samkhetar Street, Mandi town, Tehsil Sadar, Distt.
Mandi, H.P. was previously owned and possessed by Radha Devi. The compound comprised
in Khewat No. 400 min, Khatauni No. 719 min, Kh. No. 1316 measuring 32.12 sq. meters
and the paths comprised in Khewat No. 400 min, Kh. No. 1321 and 1322, measuring 18.00
sq. meters and 16.77 sq. meters, respectively, was previously owned and possessed by Smt.
Radha Devi, Krishan Chand, Geeta, Himachali and Murari Lal and the plaintiff and the
compound and paths were being used by these persons alongwith the plaintiff. It is also
averred that the house comprised in Khewat No. 400 min, Khatauni No. 721 min, Kh. No.
1314, measuring 11.55 sq. meters was also previously owned and possessed by Radha Devi,
Krishan Chand, Geeta, Himachali and the plaintiff in equal shares. It is averred that during
her life time, Radha Devi executed a contract of sale in favour of the plaintiff on 4.7.1993
and agreed to sell the house owned and possessed by her as described in para 1 of the
plaint and also agreed to sell her share of the compound and paths as mentioned in para 2
of the plaint to the plaintiff for a consideration of Rs. 40,000/- and had received Rs. 5000/ -
as earnest money. Radha Devi also agreed to sell her share of the house as mentioned in
para 3 of the plaint to the plaintiff for a consideration of Rs.3000/- and had received



44

Rs.500/- as earnest money. The sale deed was to be executed and registered within one
year and the balance amount of consideration was to be paid at that time before the
concerned authorities. The possession was to be handed over at the same time. It was also
agreed that the party who would breach any of the conditions of the agreement, that party
would be liable to pay Rs. 10,000/- as damages to the other party. Radha Devi died on
28.8.1993. The defendants No. 2 to 6 inherited the suit property in equal shares. The
defendants No. 2 to 6 appointed their father Sh. Tek Chand as General Power of Attorney
regarding the suit property. The plaintiff, in the month of September, 1994, requested Tek
Chand, General Power of Attorney showing agreement to receive the balance amount
consideration and execute the sale deed as per the agreement and hand over the possession
to the plaintiff. He agreed to do the needful within two months. On 26.10.1994, the plaintiff
came to know that defendant No. 1 and Tek Chand, General Power of Attorney were
executing an agreement to sell the suit property in favour of defendant no.1. The plaintiff
requested them not to do so and showed them agreement to sell executed by Radha Devi in
his favour. However, land comprised in Khewat No. 400 min, Kh. No. 1313 measuring 12.22
sq. meters was sold by the General Power of Attorney, Tek Chand to defendant No.l.
Similarly, Tek Chand also got executed sale deed in favour of defendant No. 1 on behalf of
defendants No. 2 to 6 to the extent of 1/3" share of land comprised in Kh. No. 1314. It was
for a consideration of Rs. 50,000/-. The plaintiff was always ready and willing to perform
his part of the contract. He has requested the defendants to hand over the possession.
Notices were sent to defendants on 28.11.1994, which were received on 28.11.1994 and
29.11.1994. However, defendants have not admitted the claim of the plaintiff and continued
in their illegal possession. It is, in these circumstances, the plaintiff filed the suit.

3. The suit was contested by the defendants. According to them, whole of Kh.
No. 1313 did not come under the constructed house and area of house was only 11.56 sq.
meters and 0.66 sq. meters is a vacant portion. The area initially was owned by Radha Devi
and thereafter by defendant Govind Ram on the basis of sale executed on 28.10.1994. The
plaintiff has nothing to do with the property described in para 2 of the plaint. The plaintiff
was neither co-owner in possession nor was in use of paths and compound. The plaintiff
was also not in possession of Kh. No. 1314. Radha Devi has never executed any agreement.
According to them, it is stated by the plaintiff in the plaint that Radha Devi had agreed to
execute the sale deed within one year, however, there is no mention about this fact in the
alleged contract. She was a teacher and receiving handsome pension. Radha Devi expired
on 28.8.1993 and agreement dated 4.7.1993 has expired.

4. The replication was filed by the plaintiff. The learned trial Court framed the
issues on 24.6.1995. The suit was partly decreed vide judgment dated 31.12.2001. The
defendants, feeling aggrieved, preferred an appeal against the judgment and decree dated
31.12.2001. The learned District Judge, Mandi, dismissed the same with costs on
28.7.2004. Hence, this regular second appeal.

S. The regular second appeal was admitted on 27.4.2005, however, this fact
was not brought to the notice of the Court. On 1.12.2015, the appeal was again admitted on
the following substantial question of law:

“1. Whether non-discussing the documentary evidence of the appellants
Tatima Ext. DW-1/A, DW-1/B and Notice Ext. PC by the Courts below has
resulted in mis-carriage and failure of justice to the appellants?”

6. Mr. G.R.Palsra, Advocate, on the basis of the substantial questions of law
framed, has vehemently argued that the Courts below have not correctly appreciated the
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oral as well as the documentary evidence on record. According to him, tatima Ext. DW-1/A
and DW-1/B and notice Ext. PC have not been correctly appreciated by the Courts below.
On the other hand, Mr. Ashwani K. Sharma, Sr. Advocate has supported the judgments and
decrees passed by the learned Courts below.

7. I have heard the learned Advocates on both the sides and have also gone
through the judgments and records of the case carefully.

8. PW-1 H.K. Sharma, testified that Radha Devi was his Massi (mother’s sister).
She has received property from her mother at Upper Samkhetar Mohalla and had no brother
or sister. Radha Devi used to tell him that her husband was going to sell the property to
some other person and she wanted to sell the same to her relatives. She used to come to
her house. Radha Devi showed her willingness to execute the agreement. He called
witnesses Tara Chand, Pushap Raj and Hem Raj for 4.7.1993. Accordingly, Radha Devi
came to his office on 4.7.1993 at about 12:30 and at about 1:00 PM, witnesses also reached.
Tara Chand scribed the agreement to sell Ext. P-A. It was signed by him and Radha Devi
considering the same to be correct and it was also signed by witnesses Tara Chand, Pushap
Raj and Hem Raj. Radha Devi told him that sale deed will be executed and registered within
a period of one year, but such condition may not be incorporated in the agreement to sell,
because it could affect their relationship. The house was agreed to be sold for Rs. 40,000/-
and 1/31 share of room for Rs. 3000/- and earnest money paid was Rs. 5500/-. It was also
settled that the possession would be given at the time of registration and execution of sale
deed and the balance amount would also be paid. Radha Devi died on 28.8.1993 due to her
illness. Thereafter, he told defendants and their General Power of Attorney, Tek Chand
about agreement Ext. P-A and asked them to execute the sale deed. However, despite that
they executed the sale deed Ext. P-B. He sent registered notices to Govind Ram vide postal
receipt and AD Ext. PD and PE. Similarly, notices were also issued to Tek Chand General
Power of Attorney of defendants. The postal receipt and AD are Ext. PF and PG. However,
despite that the sale was executed. He has proved jamabandi Ext. PH.

9. PW-2 Mohinder Pal testified that he knew the parties to the suit. Ext. PA
was executed in his presence by Radha Devi in favour of plaintiff Hari Krishan for a sum of
Rs.40,000/- and Rs.3000/-. She had received earnest money of Rs. 5500/-. The agreement
was scribed by Tara Chand in presence of Radha Devi and Hari Krishan. Thereafter, the
agreement was read over to both the parties in the presence of witnesses Pushap Raj and
Hem Raj. Both the parties and witnesses put their signatures. Radha Devi had agreed to
execute the sale deed within a period of one year but with the personal relation with the
plaintiff asked not to write the condition of one year in the agreement. On 26.10.1994, he
was called over telephone by plaintiff to the Court complex and he reached at 1:30 PM, when
Govind Ram and Tek Chand were also present. The plaintiff apprised them of the agreement
Ext. PA and asked them that he is ready to make balance payment to which Govind Ram
and Tek Chand said that they would consider it. He has denied the suggestion in the cross-
examination that Radha Devi was unable to move due to illness. He also denied that Radha
Devi was not present at Mandi on 4.7.1993. He also denied the suggestion that Radha Devi
has not executed agreement Ext. PA.

10. PW-3 Pushap Raj deposed that Ext. PA was prepared by Radha Devi and
plaintiff in his presence. It was scribed by Tara Chand and other witnesses were Mohinder
Pal and Hem Raj. The contents were read over and Radha Devi after considering it correct
put her signatures at place Ext. PA/1. The plaintiff gave earnest money of Rs. 5500/ -.
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11. PW-4 Tara Chand deposed that agreement Ext. PA was scribed by him at the
instance of Radha Devi and the plaintiff. Radha Devi agreed to sell one house and 1/3
portion of room to plaintiff for a consideration of Rs. 40,000/- and 3,000/- and had received
Rs. 5500/- as earnest money. The contents were read over to the parties and witnesses
thereafter after considering them to be true put their signatures. Radha Devi put her
signature at place Ext. PA/1. Thereafter, plaintiff and their witnesses also put their
signatures and at last he put his signatures. Radha Devi told that she will execute the sale
deed within a period of one year but stated that this condition may not be incorporated in
the agreement for the relationship between plaintiff and Radha Devi. Radha Devi was in
good health.

12. DW-1 Kehar Singh deposed that he on the orders of District Revenue Officer,
Sadar, alongwith Kanungo went to Samkhetar Mohalla, Mandi and carried out the
demarcation of land. He prepared tatima Ext. DW-1/A. He proved jamabandi Ext. DW-1/A
and DW-1/C. In his cross-examination, he admitted that except Govind Ram, no other
person was called by Kanungo for demarcation. He also admitted that the old house with
Kh. No. 1313 was in the name of Radha Devi.

13. DW-2 Govind Ram deposed that he has purchased the suit land from the
General Power of Attorney of defendants No. 2 to 6, Sh. Tek Chand through registered sale
deed dated 28.10.1994. He has purchased house comprising two rooms, latrine, bathroom
and one another room and another three rooms with possession. The plaintiff has not
shown agreement to him in September, 1994. Radha Devi was unable to walk due to her
illness. He proved copy of sale deed Ext. PB.

14. DW-3 Om Prakash deposed that the name of his mother was Radha Devi.
She died on 28.8.1993. She had her house at Samkhetar and after her death, the property
at Samkhetar came to him and his brothers and sisters, regarding which, they have given
General Power of Attorney to their father Tek Chand. His father sold suit property to Govind
Ram for a consideration of Rs. 50,000/- alongwith possession through sale deed dated
28.10.1994. His mother had never sold suit property to plaintiff. His mother has retired as
teacher. She was not present at Mandi on 4.7.1993 and was away to Manali on 2.7.1993.
She was unable to move.

15. DW-4 Tek Chand deposed that defendants No. 2 to 6 were his sons and
daughters. Radha Devi was his wife. She was suffering from blood pressure and diabetes
for many years and died on 28.8.1993. His sons and daughters inherited the property of his
wife at Samkhetar. Radha Devi had given Power of Attorney about this property and
thereafter his sons and daughters had given Power of Attorney vide Ext. DW-4/A. He sold
the suit property to Govind Ram, defendant on 28.10.1994 for consideration of Rs. 50,000/-
through sale deed Ext. PB. His wife had not executed agreement Ext. PA dated 4.7.1993
and had not received Rs. 5500/- as earnest money. He denied the suggestion that after the
death of Radha Devi, agreement was shown to him and and his sons and daughters by the
plaintiff, asking them to receive the balance amount and execute the sale deed.

16. DW-5 Krishan Swarup deposed that on 2.7.1993, Radha Devi and her
husband were with him at Manali and came back on 6.7.1993 to Mandi. Radha Devi was
not treated from any doctor at Manali.

17. DW-6 Hutashan Shastri deposed that he knew Radha Devi and Mohinder
Pal.
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18. DW-7 Ram Krishan deposed that he remained witness to sale deed dated
28.10.1994 vide which Tek Chand sold suit property to Govind Ram for a consideration of
Rs. 50,000/-.

19. It is not in dispute that Radha Devi owned the property. The plaintiff had
duly proved Ext. PA dated 4.7.1993. Ext. PA has been attested by the marginal witnesses as
well as by the scribe. According to these witnesses, the contents of the agreement were read
over and explained to the parties and thereafter after admitting the contents of the same to
be true and correct, they have put their signatures. The plaintiff has paid a sum of Rs.
5500/- as earnest money to Radha Devi. He had also served notices upon the defendants
not to enter into agreement of the same suit land, however, despite that the land was sold
vide Ext. PB by General Power of Attorney of defendants No. 2 to 6 on 28.10.1994 to
defendant Govind Ram.

20. Mr. G.R.Palsra, Advocate, has vehemently argued that Radha Devi was ill.
However, no medical prescription has been produced on record. DW-5 Krishan Swarup
deposed that on 2.7.1993, Radha Devi and her husband were with him at Manali and came
back on 6.7.1993 to Mandi. Radha Devi was not got treated from any doctor at Manali. The
plaintiff was already ready and willing to perform his part of the agreement. According to
Mr. G.R.Palsra, Advocate, defendant No. 1 was bonafide purchaser of the suit land. He also
argued that PW-3 could not identify Radha Devi on the basis of photograph.

21. PW-1 H.K.Sharma, has deposed that Radha Devi had come to his office.
Witness PW-2 Mohinder Pal and PW-3 Pushap Raj and Hem Raj were called on the spot. It
was scribed by PW-4 Tara Chand. Mr. G.R.Palsra, Advocate, has argued that signatures on
Ext. PA were doubtful but the defendants have never moved an application before the trial
Court for comparing the signatures of Radha Devi on Ext. PA. Mr. G.R.Palsra, Advocate, has
also argued that the notices were received by his clients after the execution of sale deed on
28.10.1994. However, the fact of the matter is that the plaintiff in the presence of PW-2
Mohinder Pal has called the defendants in the Court premises and apprised about the
agreement Ext. PA dated 4.7.1993. There is no merit in the contention of Mr. G.R. Palsra,
Advocate that the plaintiff has obtained signatures on the blank papers from Radha Devi.

22. Now, as far as non-identification of photograph of PW-3 Pushap Raj is
concerned, PW-1 H.K.Sharma, in his statement has deposed that he has brought his own
witnesses and Radha Devi had brought her own witnesses. Merely that the agreement was
scribed on simple paper, other than the judicial/bond paper, it cannot be said that it was
not executed by Radha Devi. The plaintiff was relative of Radha Devi and according to him,
she wanted to sell the property to her own relations.

23. It has come in the statement of DW-1 Kehar Singh that except Govind Ram,
no other person was called by Kanungo for demarcation on the spot. All the interested
parties ought to have been called on the spot for demarcation of the property. The Courts
below have correctly appreciated the oral as well as documentary evidence available on
record, including notice Ext. PC, Tatima Ext. DW-1/A and DW-1/B. The substantial
question of law is answered accordingly.

24. Consequently, there is no merit in this appeal and the same is dismissed, so
also the pending application(s), if any.
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BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Jai Krishan and others. ...Appellants
Versus
State of H.P. ...Respondent

Cr.A No. : 366 of 2006
Reserved on: 17.12.2015
Decided on: 19.12.2015

Indian Penal Code, 1860- Section 363 and 366-A- Prosecutrix, a student of 10+1 class was
returning from a local fair with another girl L- a Baloro camper stopped near the
prosecutrix- two accused pushed the prosecutrix inside the same and the vehicle was driven
away-the prosecutrix kept on raising hue and cry- official Vehicle of Local S.D.M was seen
by the accused and the Bolero was turned in another direction- the S.D.M noticing that a
girl was raising hue and cry in the vehicle, chased the Bolero - Bolero was stopped after
some distance- the accused fled away from the spot-the girl was handed over to her
guardian and the police was informed- the accused were convicted by trial court - in appeal
held that girl L has deposed that the prosecutrix had boarded the jeep at her sweet will and
she could not board the same due to rush- another witness being the occupant of the jeep
also deposed that two girls gave signal to take lift in the Bolero and one girl boarded the
Bolero and the other did not board as the jeep was full-in view of these facts the guilt of the
accused not established- appeal allowed. (Para 8 to 16)

For the appellants: Mr. Vinay Thakur, Advocate.
For the Respondent: Mr. Neeraj Sharma, Dy. A.G.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, Judge.

This appeal is instituted against the judgment dated 31.10.2006 rendered by
the Additional Sessions Judge, Shimla, Camp at Rohru in Sessions Trial No. 2-R/7 of 2005,
whereby the appellants-accused (hereinafter referred to as the accused for convenience
sake), who were charged with and tried for offences punishable under sections 363, 366-A
and 34 of the Indian Penal Code were convicted and sentenced to undergo rigorous
imprisonment for two years and to pay a fine of Rs.5,000/- each and in default of payment
of fine, they were further ordered to undergo rigorous imprisonment for six months for
committing offence under section 363 read with section 34 of the Indian Penal Code and
were acquitted for offence under section 366 of the Indian Penal Code. Accused Dipender
Rithwan was acquitted of all the charges.

2. Case of the prosecution, in a nutshell, is that PW-1 was student of plus one
in Sanskrit College, Jangla. On 6.8.2003, she alongwith her friend Laxmi was returning to
her village Dali after attending the ‘Laila’ fair at about 4.00 P.M. When they reached near
transformer at Tikker, a vehicle No. HP-10-2813 came from behind and stopped in front of
them. Accused Jai Krishan and Ashok Kumar got down from the vehicle and lifted her and
pushed her inside the Bolero camper. The prosecutrix raised hue and cry and the accused
drove the Bolero camper towards Badiara. On noticing the red light on the vehicle of S.D.M.
at Khilocha Kainchi, driver remarked that the vehicle was of S.D.M. and he turned the
Bolera camper towards Diswani road. The prosecutrix was raising cries inside the vehicle
and the jeep of S.D.M. started chasing the Bolero camper. The driver stopped the Bolera
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and the accused decamped. Sh. Rajeev Rithwan kept standing at the spot and he also tried
to resist the accused from abducting the prosecutrix. On the basis of the statement of
prosecutrix, FIR Ex.PW-6/B for offence under sections 363, 366-A and 34 of the Indian
Penal Code was registered at Police Station, Rohru. The custody of prosecutrix was handed
over to Smt. Raj Kumari maternal aunt. The date of birth of the prosecutrix was 10.6.1986.
The police investigated the case and the challan was put up in the Court after completing all
the codal formalities.

3. Prosecution examined number of witnesses to prove its case against the
accused. Statements of accused under Section 313 Cr.P.C. were recorded. According to
them, they were falsely implicated. Trial court convicted and sentenced the accused, as
noticed hereinabove.

4. Mr. Neeraj Sharma has supported the judgment dated 31.10.2006.

S. I have heard the learned counsel for the parties and have gone through the
judgment meticulously.

6. PW-1 has deposed that she was student of plus one in Sanskrit College,
Jangla. On 6.8.2003, she alongwith her friend Laxmi was returning to her village Dali after
attending the ‘Laila’ fair at about 4.00 P.M and when they reached near transformer at
Tikker, a vehicle No. HP-10-2813 came from back side. The vehicle stopped in front of
them. Accused Jai Krishan and Ashok Kumar got down from the vehicle and lifted her and
pushed her inside the Bolero camper. She raised hue and cry and the accused drove the
Bolero camper towards Badiara. At Khilocha Kainchi, on noticing the red light atop the
vehicle, Pyare Lal remarked that the vehicle was of S.D.M. Thereafter, accused drove the
Bolero camper towards Diswani road. She was raising hue and cry. S.D.M. vehicle chased
them. The accused left the vehicle and fled away from the spot. In her cross-examination,
she has admitted that 100 of people were present. People started leaving the fair at about
4.00 P.M. The S.D.M. inquired from her about the incident. She did not remember about
the nature of inquiry made from her by the S.D.M.

7. PW-3 Rajeev Rithwan has deposed that he went to Laila fair in the Bolero.
He returned from fair at about 4.00 P.M. Sh. Bihari Lal was the driver. Depinder, Ashok
and Jai Kishan were in the cabin and many other persons were in the rear portion of the
vehicle. Two girls gave signal in order to take lift in the Bolero. One girl boarded the Bolero
and the other girl did not sit. There were number of passengers in the Bolero. When the
Bolero reached near Khilocha Kainchi, S.D.M. stopped the same as it was over loaded. The
S.D.M. inquired as to why the vehicle was over loaded, upon which the accused ran away
from the place. He was declared hostile. He has denied that on the aforesaid day, accused
Jai Kishan near Tikkri Nallah asked the driver to stop the Bolero and as soon as the Bolero
was stopped, accused Jai Kishan alighted from the Bolero and put the prosecutrix, who was
walking in the road, inside the Bolero and then they fled away from the place alongwith the
girl as recorded in portion ‘A’ to ‘A’ of the statement mark X’. According to him, he made
statement to the police under threat of S.D.M as he had told him that he would put him
behind the bar. He has also denied the suggestion that Rekha was raising hue and cry
inside the Bolero. He denied that thereafter the S.D.M. chased the Bolero. The S.D.M. got
the statement from him under threat. He has also denied the suggestion that the
prosecutrix was forcibly lifted from the road and put in the Bolero. In his cross-examination
by the learned defence counsel, he has admitted that number of persons including ladies
and children were walking at the relevant time. The prosecutrix did not raise any hue and
cry during her journey from the place of boarding till the place where the Bolero was stopped
near Khilocha Kainchi. She boarded the Bolero for Diswani of her own sweet will.
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8. PW-8 Amarjit Singh has deposed that he had gone to attend Laila fair in the
official vehicle. Sh. Kanwar Singh was the driver. At about 4.00 P.M., when their vehicle
reached Tikkar Nullah, they saw that four boys were hanging from the Bolero camper.
When they reached near Bolero camper, they heard the cries of a girl coming from Bolero.
The driver of the Bolero took the vehicle from Khiloncha Kainchi towards Diswani road.
They chased the Bolero. Bolero stopped and four boys alighted from the Bolero and one boy
Rajeev Rithwan and a girl Rekha only remained inside the camper. Rekha told him that the
boys had kidnapped her with intent to commit some offence. He alongwith Rekha and
Rajeev and Bolero reached at Badiara and informed the S.H.O. Police Station, Rohru.
S.H.O. reached the spot.

9. The most material witness in the present case is PW-9 Laxmi. She has
testified that she alongwith Rekha was returning to their village in the evening at about
3/3.30 P.M. and when they were on the main road near Khachi’s house and transformer, a
Bolero came from bhind and they raised their hands to stop the vehicle. There was rush in
the Bolero. Rekha boarded the Bolero and she could not board the Bolero due to rush and
the vehicle left with her. She was declared hostile and was cross-examined by the learned
Public Prosecutor. She has denied that the police made inquiry from her about the incident.
She has also denied that the accused Jai Krishan and Ashok Kumar foricibly put Rekha
inside the Bolero and fled towards Badiara. She disowned portion ‘A’ to ‘A’ of mark X-1.

10. PW-10 Gulab Singh has proved the date of birth certificate Ex.PW-10/A. The
date of birth of the prosecutrix is 10.6.1986.

11. PW-12 Manohar Lal was the Investigating Officer. He reached Badiara and
recorded the statement of Rekha Ex.PA. Thereafter, FIR was registered. Site plan Ex.PW-
12/A was prepared. Bolero was taken into possession.

12. The prosecution case has not been supported by PW-3 Rajeev Rithwan and
PW-9 Laxmi. PW-3 Rajeev Rithwan has deposed that on 6.8.2003, he went to Laila fair in
the Bolero. He returned from fair at about 4.00 P.M. Bihari Lal was the driver. Depinder,
Ashok and Jai Kishan were in the cabin and many other persons were in the Dalla. Two
girls gave signal to take lift in the Bolero. One girl boarded the Bolero and the other did not
board as the jeep was full. PW-9 Laxmi has also deposed that she had gone to attend the
fair with the prosecutrix. She alongwith Rekha was returning to their village in the evening
at about 3/3.30 P.M. When they were in the main road near Khachi’s house and
transformer, a Bolero came from behind and they raised their hands for stopping the
vehicle. There was rush in the Bolero. The prosecutrix boarded the Bolero and she could
not board the Bolero due to rush and the vehicle left. Case of the prosecution is that
accused Jai Kishan and Ashok alighted from the Bolero and caught hold of prosecutrix and
pushed her inside the Bolero. She raised hue and cry and the accused drove the vehicle
towards Badiara. Statement of PW-1 prosecutrix has not been corroborated by PW-3 Rajeev
Rithwan and PW-9 Laxmi. These two witnesses have categorically deposed that the girls
gave signal to take lift in the bolero. The prosecutrix boarded the jeep but PW-9 Laxmi could
not board the jeep due to rush. Case of the prosecution is that the prosecutrix was forcibly
lifted and she raised hue and cry. PW-8 Amarjeet Singh heard the cries of the girl and the
vehicle was chased. PW-3 Rajeev Rithwan has categorically denied in his cross-examination
that PW-1 prosecutrix was raising hue and cry inside the Bolero.

13. Section 363 of the Indian Penal Code has following essentials:
(i) That the accused did:
a. Forceful compulsion or inducement by deceitful means;
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b. The object of such compulsion or inducement must be the going of a
person from any place;

(ii) That such kidnapping of any person was done from India or from the lawful
guardianship.

14. What emerges from the discussion of the statements of the prosecution
witnesses is that PW-1 prosecutrix alongwith PW-9 Laxmi signalled the Bolero to stop. PW-1
boarded the jeep but PW-9 Laxmi could not board the jeep due to rush. Thus, the
prosecution has failed to prove the case against the accused beyond reasonable doubt.

15. Consequently, in view of analysis and discussion made hereinabove, the
prosecution has failed to prove the case against the accused for offence punishable under
section 363 of the Indian Penal Code.

16. Accordingly, in view of the analysis and discussion made hereinabove, the
appeal is allowed. Judgment of conviction and sentence dated 31.10.2006 rendered by the
Additional Sessions Judge; Shimla in Sessions Trial No. 2-R/7 of 2005 is set aside. Accused
are acquitted of the charges framed against them by giving them benefit of doubt. Fine
amount, if already deposited, be refunded to the accused. Bail bonds are discharged.

BEFORE HON'BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON'BLE MR.
JUSTICE TARLOK SINGH CHAUHAN, J.

Himachal Road Transport Corporation and another ...Appellants.
Versus
Sh. Hem Parkash ...Respondent.

LPA No. 43 of 2011
Decided on: 22.12.2015

Constitution of India, 1950- Article 226- Writ petition filed by the petitioner was allowed
by writ court and the order of removal of the petitioner was set aside- respondents were
directed to re-instate the petitioner with liberty to proceed ahead with the inquiry from the
stage of supplying the copy of the inquiry report to the petitioner- held, that Writ Court had
rightly passed the order in terms of which liberty was granted to the respondents to proceed
from the stage of supplying of the copy of inquiry report to the writ petitioner- no
interference is required- appeal dismissed. (Para-1 and 2)

For the appellants: Mr. Adarsh Sharma, Advocate.
For the respondent: Mr. Dilip Sharma, Senior Advocate, with Mr. Manish Sharma,
Advocate.

The following judgment of the Court was delivered:

Mansoor Ahmad Mir, Chief Justice. (Oral)

This appeal is directed against the judgment and order, dated 06.09.2010,
made by the Writ Court in CWP (T) No. 5173 of 2008, titled as Hem Parkash versus
Himachal Road Transport Corporation and another, whereby the writ petition filed by the



52

respondent-writ petitioner came to be allowed, order of removal from service, dated
12.05.1998 (Annexure A-23) was quashed and the appellants-writ respondents were
directed to reinstate the respondent-writ petitioner with liberty to the appellants-writ
respondents to proceed ahead with the inquiry from the stage of supplying the copy of the
inquiry report to the respondent-writ petitioner (for short "the impugned judgment").

2. We have gone through the writ record read with the impugned judgment and
are of the considered view that the Writ Court has rightly passed the order, in terms of
which liberty was granted to the appellants-writ respondents to proceed with the matter
from the stage of supplying copy of the inquiry report to the respondent-writ petitioner,
needs no interference.

3. Having said so, the impugned judgment is upheld and the appeal is
dismissed alongwith all pending applications.

BEFORE HON'BLE MR. JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.
JUSTICE SURESHWAR THAKUR, J.
State of Himachal Pradesh and others ...Appellants.
Versus
Smt. Karuna Devi ...Respondent.

LPA No. 45 of 2011
Decided on: 22.12.2015

Constitution of India, 1950- Article 226- Writ court allowed the writ petition and directed
the respondents to consider the case of the petitioner for regularization from 2002 with all
the consequential benefits- Writ Court has not discussed and marshalled out the facts of the
case- respondents have to consider the case of the petitioner as per law applicable- appeal
dismissed. (Para-1 to 3)

For the appellants: Mr. Shrawan Dogra, Advocate General, with Mr. Anup
Rattan, Additional Advocate General, and Mr. Vikram Thakur
& Mr. Vivek S. Attri, Deputy Advocate Generals.

For the respondent: Ms. Archana Dutt, Advocate.

Mansoor Ahmad Mir, Chief Justice. (Oral)

Challenge in this appeal is to the judgment and order, dated 05.04.2010,
made by the Writ Court in CWP (T) No. 15627 of 2008, titled as Smt. Karuna Devi
versus State of Himachal Pradesh and others, whereby the writ petition filed by the
respondent-writ petitioner came to be allowed and the appellants-writ respondents were
directed to consider the case of the respondent-writ petitioner for regularization from the
anterior date, i.e. 2002 with all consequential benefits (for short "the impugned judgment").

2. The Writ Court has not discussed and marshalled out the facts of the case.
The appellants-writ respondents have to consider the case of the respondent-writ petitioner
as per the law applicable.
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3. Having said so, the Writ Court has not committed any irregularity in passing
the impugned judgment, needs no interference.

4. Viewed thus, the impugned judgment is upheld and the appeal is dismissed
alongwith all pending applications.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.
RFA Nos. 27, 28 & 29 of 2007.
Reserved on: 22.12.2015.
Decided on: 28.12.2015.

1. RFA No. 27 of 2007.

H.P. Housing and Urban Development Authority & anr. ... Appellants.
Versus

Dina Nath Vaidya (dead through LRs Sulochna Vaidya & ors) & ors.  ....... Respondents.

2. RFA No. 28 of 2007.

H.P. Housing and Urban Development Authority & anr. ... Appellants.
Versus

Hari Singh & ors. Respondents.

3. RFA No. 29 of 2007.

H.P. Housing and Urban Development Authority & anr. ... Appellants.
Versus

Sher Singh & ors. Respondents.

Land Acquisition Act, 1894- Section 18- Land of the respondents was acquired for the
construction of Housing Board Colony- Land Acquisition Collector assessed the
compensation — respondent sought reference - reference Court assessed the market value of
the land as Rs.18,000/- per biswa — in appeal held, that Court had rightly taken the sale
deeds and the awards passed by the Court qua the adjoining land into account and had
rightly ignored the sale deeds produced by the appellants as those pertained to the land
located at a distance of 3-4 k.m. from the acquired land- appeal dismissed. (Para-28 to 35)

For the appellant(s): Mr. Bhupender Gupta, Sr. Advocate with Mr. Neeraj Gupta,
Advocate for HIMUDA in all the appeals.

For the respondents: Mr. Satyen Vaidya, Sr. Advocate, with Mr. Vivek Sharma,
Advocate, for respondents No. 1(a) to 1(c) in RFA No. 27 of
2007/

Mr. B.C.Verma, Advocate, for respondents No. 2(a)(i)
2(a)(iii) in RFA No. 27 of 2007.

Mr. Parmod Thakur, Addl. Advocate General, for the
respondent-State in all the appeals.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

Since these appeals arise from the common award dated 28.11.2006, all
these were taken up together and are being disposed of by a common judgment. However,
in order to maintain clarity, facts of RFA No. 27 of 2007 have been taken into consideration.
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2. “Key facts” necessary for the adjudication of these regular first appeals are
that the land of the respondents was acquired at Bajaura Mohal Fati-Hat, Mauja Bajaura,
Tehsil and Distt. Kullu, H.P. for the purpose of construction of housing colony vide
notification No. 16-(F)-6-8/1 dated 2.9.1999 under Section 4 of the Act. It was published in
the official gazettee on 14.9.1999 and also published in local newspapers, namely, “Divya
Himachal” and “Dainik Virpratap” on 21.10.1999 and wide publicity was also given. On
11.8.2000, notification under Sections 6 & 7 was made and it was published in the official
gazettee on 21.8.2000. It was published in the daily edition of “Dainik Virpartap” and “Ajeet
Samachar” on 14.9.2000. On 7.2.2002, notices were also issued by the Land Acquisition
Collector to the claimants.

3. The Land Acquisition Collector assessed the acquired land as per the
following rates:
“(1) Classification of land Rate per Bighas
1. Ropa Abal Rs. 206060.00
2. Ropa Doam Rs. 145960.00
3. Bathal Abal Rs. 118060.00
(2) Land under Acquisition Cost per bigha. Total Compensation:

with Classification

(bighas)

1. Bagichal Ropa 3-4-5 Rs. 206060.00 Rs. 6,61,697.00

2. Bagichal bathal 28-13-0 Rs.118060.00 Rs. 33,82,419.00
3. Bathal abal 0-02-12 Rs. 118060.00 Rs. 15346.00

4. Bathal Doam 8-19-0 Rs. 88000.00 Rs. 7,87,600.00
5. Gair Mumkeen 4-0-0 Rs. 60100.00 Rs. 2,40,400.00

TOTAL: Rs. 5087,732.00”
4. The claimants made reference to the learned Addl. District Judge (FTC),

Kullu, bearing Nos. 111 of 2002, 112 of 2002 and 113 of 2002. These were decided by the
learned Addl. District Judge (FTC), Kullu on 28.11.2006, by awarding sum of Rs. 3,60,000/-
per bigha with statutory benefits. Hence, these appeals.

S. Mr. Bhupender Gupta, learned Sr. Advocate with Mr. Neeraj Gupta,
Advocate, appearing for the appellants has vehemently argued that the Reference Court has
committed grave error of law and acted with material illegality and irregularity in presuming
the market value of the land as 18,000/- per biswa, on the date of acquisition. He then
contended that awards vide Annexure PC and PE could not have been accepted to be true
exemplar of prevalent market value of the land on the date of acquisition. He then
contended that Ext. RW-2/A, RW-3/A and RW-4/A could not be ignored and the Reference
Court has assessed the market value on irrelevant evidence. He lastly contended that the
Reference Court could not give 10% appreciation every year. On the other hand, Mr. Satyen
Vaidya, Sr. Advocate and Mr. B.C.Verma, Advocate, for the respective respondents have
supported the award dated 28.11.2006.

6. I have heard learned Advocates for the parties and gone through the award
and records of the case carefully.
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7. PW-1 Mohd. Ali deposed that he has sold two biswas of land to Sunder Singh
for a consideration of Rs. 40,000/- on 31.1.1992 vide Ext. PW-1/A. His land was situated at
a distance of 100-150 yards from the acquired land. The acquired land abutted the national
highway. The acquired land was of better quality vis-a-vis his land. His land and land of
Dhani Ram, Bhungar, Ganga Ram etc. was also acquired by HPSEB for raising tower and for
the construction of 132 KV Grid Sub-Station. The Land Acquisition Collector has awarded
less compensation. The Court has awarded Rs.2,40,000/- per bigha to them. The
department had filed appeal against the award made by the Reference Court to the High
Court and the High Court has dismissed the same. Their land was acquired 10-11 years
ago. In his cross-examination, he deposed that he has sold two biswas of land from Kh. No.
458.

8. PW-2 Tikhu Ram deposed that he has sold one biswa of land on 29.3.2001 to
Kirtu for a consideration of Rs.50,000/- vide Ext. PW-2/A. His land was situated at a
distance of 100 yards from the land of the claimants. The acquired land abuts the national
highway.

9. PW-3 Jeet Ram deposed that Bhuntar Marketing Co-operative Society has
sold 8 biswas of land on 24.1.1996 to H.P. State Handloom and Handicrafts Weavers Co-
operative Society, Kullu for a sum of Rs.8,00,000/- vide Ext. PW-3/A. This land is situated
at Bhuntar. The distance between Bhuntar and Bajoura is 5 kms. The land abutted
Bhuntar bazaar. This land was purchased for commercial purposes.

10. PW-4 Inder Singh son of Palku Ram deposed that the Bhutti Weavers Society
has purchased 4 biswas of land for a sum of Rs.4,00,000/- on 7.8.1997, vide Ext. PW-4/A.
In his cross-examination, he admitted that the land was situated in Bhuntar on the side of
national highway. He also admitted that Bhuntar is commercial centre.

11. PW-5 Inder Singh son of Jhambria, deposed that on 19.8.1999, he has sold
three biswas of land for a sum of Rs. 61,000/- to Jaswant Kaur vide Ext. PW-5/A. This land
was situated at a distance of half kilometer from the acquired land. In his cross-
examination, he specifically deposed that this land also falls in Fati Bajaura and acquired
land also falls in Fati Bajaura.

12. PW-6 Sher Singh deposed that his land is situated at Kothi. The land was
acquired by H.P. Housing Board. The value of the land 4 years back was Rs. 1,00,000/- per
biswa. The Land Acquisition Collector has awarded very less compensation to him. The
value of the land appreciates every year. Bajaura town was expanding towards acquired
land. The land abuts National Highway No. 21. Hotels, shops and houses situate near the
acquired land. There is High School, Agriculture University, PWD Rest House and Indo-
Italian Horticulture Project near the acquired land. He has raised orchard on the land. The
award was not announced before them. He came to know about the award in the year 2002.
The payment was accepted by them under protest. Their acquired land was near the land
sold by Mohd. Ali. The land sold by Tikhu was at a distance of 100-200 yards. Their
acquired land was of better quality. The land of Mohd. Ali, Dhani Ram, Bhungar, Ganga
Ram etc. which was also acquired by HPSEB for raising tower and for the construction of
132 KV Grid Sub-Station, was situated at a short distance from their land. The Court has
awarded them Rs. 2,40,000/- per bigha. The land which was acquired for the purpose of
Kuhl by the I & PH Department was awarded Rs. 4,50,000/- per bigha by the Land
Acquisition Collector. The Bhuntar Airport was at a distance of 2-3 km. from the acquired
land. Suman Kumari and others were paid less compensation by the Land Acquisition
Collector. They have made references to the Court and the Court has awarded Rs. 50,000/ -
per biswa to them as compensation.
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13. PW-7 Teg Singh deposed that their land is situated near Bajaura bazaar.
The land was acquired by the H.P. Housing Board and the value of the land 4 years back
was Rs. 1,00,000/- per biswa and now-a-days, it was Rs. 2,00,000/- per biswa. The
Bajaura town was extending towards their acquired land. The acquired land is suitable for
construction of Hotel, shops and houses. There are Hotels, shops and houses situate near
the acquired land. There is High School, Agriculture University, PWD Rest House and Indo-
Italian Horticulture Project near the acquired land. He has raised the orchard on the
acquired land. They came to know about the award on 24.7.2002. The land which was sold
by Mohd. Ali to Sunder Singh was at a short distance from their land. The land of Mohd. Ali,
Dhani Ram, Bhungar, Ganga Ram etc. which was also acquired by HPSEB for raising tower
and for the construction of 132 KV Grid Sub-Station was at a distance of 200-300 yards
from their land. The land which was acquired for the purpose of kuhl by the I & PH
department was at a distance of 200 yards from their land. The Land Acquisition Collector
has awarded Rs.4,50,000/- per bigha to Satish and others for acquiring land by H.P.
Housing Board.

14. PW-8 Dina Nath deposed that he was the owner-in-possession of the
acquired land alongwith his mother. The proforma respondents are neither owner nor in
possession of the suit land since the partition has taken place 50 years back. The land
abuts the Bajaura bazaar and national highway. The value of the land 4 years back was
1,00,000/- per biswa. They have been awarded less compensation by the Land Acquisition
Collector. The town was expanding towards their acquired land. There is School,
Dispensary, Bank, Horticulture University etc. near the acquired land. He has kept this
land for the construction of Hotel, Shops and Houses. No notice was issued to them at the
time of award. The award was not made in their presence. The land of Mohd. Ali, Dhani
Ram, Bhungar, Ganga Ram etc. was also acquired by HPSEB for raising tower and for the
construction of 132 KV Grid Sub-Station. It is near their land and abuts NH-21. Mohd. Ali
and others were also awarded less compensation. However, The Court has awarded them
Rs. 2,40,000/- per bigha. The land acquired by I & PH department for the purpose of kuhl
was situated at a distance of 200 yards from their land. The Land Acquisition Collector has
awarded less compensation to them. However, the Court has awarded Rs. 2,40,000/- to
these claimants. The Housing Board has acquired the land of Satish Kumar which is
situated at a distance of 200-250 yards from their land and compensation of Rs. 4,50,000/-
per bigha was awarded.

15. PW-9 Sita Devi deposed that the land measuring 4 biswas was sold on
7.3.1994 for consideration of Rs. 1,90,000/- vide Ext. PW-9/A. In her cross-examination,
she admitted that this land is situated in village Kalhali. The distance between Bhuntar and
Kalhali is 2 2 km. However, Bajaura to Kalhali is nearer but not at a distance of 1 2 km.

16. PW-10 Sher Singh deposed that H.P. Housing Board has taken the
possession on 14.9.1999. Fruit bearing trees were planted on the acquired land. The trees
were healthy.

17. The claimants have also placed on record copy of award in reference No. 11
of 2001 Ext. PA, copy of award in reference No. 21 of 2002 Ext. PC, copy of award in
reference No. 18 of 1999 Ext. PE, copy of award in reference No. 17 of 1999 Ext. PG, copy of
award in reference No. 58 of 2002 Ext. PJ, copy of award No. 145 dated 30.12.1995 Ext. PK,
copy of award No. 155 dated 28.2.1996 Ext. PL alongwith revenue record, including copy of
awards/statements Ext. PZ-1 to PZ-10.

18. RW-1 Rita deposed that she has prepared map/lay out plan of Housing
Board Colony vide Ext. RW-1/A. 60% of the land was used for residential and commercial
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purposes and 40% was carved out for reserved green, community hall, school, water tank,
septic tank etc.. In her cross-examination, she admitted that the acquired land abuts the
national highway.

19. RW-2 Banita deposed that she has sold land measuring 5 biswas on
20.7.1998 for a sum of Rs. 23.000/- vide RW-2/A. In her cross-examination, she admitted
that the acquired land abuts national highway No. 21 and was also in near proximity of
Bajaura bazaar. She also admitted that the land sold by her was at a distance of 4-5 Km.
from the acquired land. It was ‘Banjar Kadim’. She also admitted that near the acquired
land, there are hotels, shops, High School, Indo Italian Project. She also admitted that 4
years back, the value of one biswa of land was 1,00,000/-.

20. RW-3 Jai Singh deposed that he and Prem Singh sold 6 biswas of land for a
sum of Rs. 16,500/- on 21.9.1998, vide Ext. RW-3/A. In his cross-examination, he
admitted that the acquired land abuts the national highway. It was also in close proximity
of Bajaura town. He also admitted that the acquired land is the most suitable land of the
area. The land sold by him is at a distance of 2-3 km. from the acquired land. It was of
lesser value. He also admitted that the value of the acquired land was more.

21. RW-4 Jhabe Ram deposed that he has sold 14 biswas of land on 18.3.1999,
for consideration of Rs. 25,000/- vide Ext. RW-4/A. In his cross-examination, he admitted
that the land of Dina Nath and others was situated by the side of NH. The land sold by him
was at a distance of 3-4 km. from the acquired land. The value of his land was less. The
value of acquired land was more. He admitted that the value of acquired land was
1,00,000/- per biswa four years before.

22. RW-5 Chain Ram, Patwari has produced annual average Ext. RW-5/A. He
also admitted that the acquired land abuts the NH. The Hotels, shops and houses situate
near the acquired land. There is High School, Agriculture University, PWD Rest House and
Indo-Italian Horticulture Project near the acquired land. It was near Bajaura market. The
land of Satish Kumar was not near the NH.

23. RW-6 Narain Singh deposed that he has sold one bigha land situated in Fati
Hat on 6.3.1999 for consideration of Rs. 35,000/-. In his cross-examination, he admitted
that his land was situated at a distance of 4-5 km. from the acquired land.

24. RW-8 Ravinder Singh, in his cross-examination, admitted that the land of
the claimants abuts national highway. He denied that Indo Italian Project, High School and
shops were not in close proximity of the acquired land but volunteered that it was at a short
distance. The acquired land was 400-500 meters from the Bajaura market.

25. RW-9 Upender Sharma has proved Ext. R-1, copy of award, R-2 copy of
supplementary award, R-3 copy of sale deed and R-4 copy of sale deed.

26. RW-10 Amar Chand Sharma has proved RW-10/A and RW-10/B.

25. RW-11 Bhag Mal has proved supplementary award Ext. RW-11/A.

27. RW-12 Dinesh Kumar Sharma has made deposition about the manner in

which the possession of the land was taken over.

28. What emerges from the evidence discussed hereinabove is that the land of
the claimants is situated at Fati Hat. It is near Bajaura town. Indo Italian Project, High
School, Dispensary, shops and hotels are in close proximity of the acquired area. It abuts
National Highway No. 21. Mohd. Ali and others were paid Rs. 2,40,000/- per bigha. The
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land of Mohd. Ali was inferior vis-a-vis the land of the claimants. One Satish Kumar was
paid Rs. 4,50,000/- per bigha by the Housing Board for acquiring his land.

29. PW-1 Mohd. Ali has deposed that he has sold 2 biswas of land to Sunder
Singh for a sum of Rs. 40,000/- vide Ext. PW-1/A. This land was situated only at a
distance of 100-150 yards from the acquired land. PW-2 Tikhu Ram has though deposed
that he has sold 1 biswa of land for 50,000/- but it was on 29.3.2001. The Reference Court
has rightly not taken into consideration the statements while making assessment of the
market value. PW-3 Jeet Ram has deposed that the Kullu Valley Regional Co-operative
Marketing society has sold 8 biswas land to Bhuntar Marketing Co-operative Society on
24.1.1996 for consideration of Rs. 8,00,000/- vide Ext. PW-3/A. Similarly vide Ext. PW-
4/A, land measuring 4 biswas was slold for a sum of Rs.4,00,000/-. PW-5 Inder Singh has
sold 3 biswas of land for Rs. 61,000/- to Jaswant Kaur vide Ext. PW-5/A. PW-6 Sher Singh
has categorically deposed that the acquired land abuts National Highway No. 21. The place
was most suitable for the construction of hotels, shops and houses. High School, Indo-
Italian project and PWD Rest House are also situated near the acquired land. The statement
of PW-6 Sher Singh has been corroborated by PW-7 Teg Singh. PW-8 Dina Nath is one of the
claimants. He has also deposed that the acquired land was near National Highway. School,
Dispensary, Horticulture University and Bank were situated near the acquired land.

30. Now, as far as the land sold vide Ext. PW-3/A and PW-4/A are concerned,
these were at a distance of 5 km. from Bajaura.

31. Mr. Bhupender Gupta, Sr. Advocate, has drawn the attention of the Court to
Ext. RW-1/A, RW-2/A, RW-3/A, RW-4/A, RW-5/A and RW-6/A. The fact of the matter is
that the land sold vide these sale-deeds were at a distance of more than 4-5 kms. from the
acquired land. The witnesses who have proved the sale deeds have categorically admitted
that the land of the claimants abuts National highway and value of 1 biswa of land was RS.
1,00,000/-. The value of the acquired land was more vis-a-vis their land. Thus, these
cannot be taken into consideration for assessment of the value of the land. The Reference
Court has rightly relied upon sale deeds Ext. PW-1/A and PW-5/A, duly proved by PW-1
Mohd. Ali and PW-5 Inder Singh, respectively.

32. The sale deed Ext. PW-1/A was taken into consideration by the learned Addl.
District Judge (FTC), Kullu in order to determine the market value of land acquired by I &
PH Department for the construction of ‘kuhl’ in Land Reference Petition No. 21/02. The
copy of the award is Ext. PC. This was also tendered in this case whereby the value of per
bigha of land in Fati Hat was Rs. 2,40,000/-. This assessment was made after deduction of
40% departmental charges. The land was also acquired, as discussed hereinabove, of Mohd.
Ali and others for the construction of Sub-Station Grid and raising of tower by the HPSEB.
The award of the Collector was agitated before the learned District Judge, Kullu by way of
Reference petition No. 18 of 1999. The learned District Judge, Kullu, has passed award vide
Ext. PE. He has assessed the market value of the land in this Fati at Rs. 2,40,000/- per
bigha. The sale deed Ext. PW-1/A was also discussed in this award Ext. PE by the learned
District Judge, Kullu. The market value of per bigha of the land was determined after
deduction of 40% towards departmental charges.

33. The learned District Judge, Kullu has made another award Ext. PG in
respect of land acquired in Fati Hat for the purpose of construction of Transmission Line in
Ref. petition No. 17 of 1999. He has assessed a sum of Rs. 2,40,000/- per bigha after
deducting 40% of departmental charges. The award Ext. PE was affirmed by this Court in
RFA No. 58 of 2002 decided on 30.4.2002 vide Ext. PJ. The learned Addl. District Judge
(FTC), Kullu, in the instant case, has rightly come to the conclusion that the market value of
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the land acquired was 18,000/- per biswa. The land under acquisition and the land
concerning the award, as discussed hereinabove, are similarly situated. The potentiality
was also the same or similar. The learned Addl. District Judge (FTC), Kullu, after taking
into consideration the trend of land prices, has rightly given 10% appreciation in the market
value of the land for the subsequent years by awarding Rs. 18,000/- per biswa and per
bigha rate was assessed at Rs. 3,60,000/-. The learned Addl. District Judge (FTC), Kullu,
has correctly awarded solatium @ 30% along with statutory benefits to the claimants. The
learned Addl. District Judge (FTC), Kullu, has correctly relied upon the award as well as sale
deeds produced by the claimants while making the award. The sale deeds Ext. RW-2/A,
RW-3/A and RW-5/A have rightly not been taken into consideration by the learned Addl.
District Judge (FTC), Kullu.

34. Mr. Satyen Vaidya, learned Sr. Advocate, has brought to the notice of this
Court the order dated 15.10.2009 rendered in CMP Nos. 866 & 867 of 2008. He submitted
that the decree has been passed in favour of his clients on 9.1.2015 in Civil Suit No. 19/09
and 29/11, titled as Jaya Devi & others Vrs. Dina Nath & others. Accordingly, they shall be
entitled to compensation as per their shares in terms of decree dated 9.1.2015, in RFA No.
27 of 2007.

35. Consequently, there is no merit in these appeals and the same are
dismissed, so also the pending application(s), if any.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.

Satish Sharma . Appellant.
Versus
Hem Chand Sharma & anr. ... Respondents.

RFA No. 10 of 2005 with
C.0O. No. 124 of 2005.
Reserved on: 22.12.2015.
Decided on: 29.12.2015.

Indian Partnership Act, 1932- Section 69(2)- Plaintiff claims to have entered into a
partnership with defendant and one A for providing vehicles on rent to N.J.P.C - ratio of
profit and loss was decided to be 40% , 40 % and 20%- A sum of Rs. 6,72,500/- was
required to be deposited with M/S Anagram Finance Limited Company for getting the
vehicles financed- the plaintiff paid a sum of Rs. 2,95,000/- - however, the defendant did
not arrange his share- since the vehicles could not be arranged, N.J.P.C., terminated the
contract vide letter dated 31.1.1997-plaintiff filed suit for recovery against the defendant-
defendant contested the suit as being not maintainable having not been filed under the
provisions of Indian Partnership Act- he also denied the payments and the acknowledgment-
suit was dismissed- in first appeal, held that the partnership firm was not registered-
although the payments of Rs. 2,95,000/- made by the plaintiff to the defendant are duly
proved but since the partnership was not registered, therefore, the suit is not maintainable-
learned trial court had rightly come to the conclusion that the suit was not maintainable in
view of Section 69(2) of the Indian Partnership Act, 1932- appeal dismissed. (Para-2 to 19)

Cases referred:
Popsingh Mahadeo Prasad vrs. Dipchand Ray and another, AIR 1960 Orissa 123
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Sunderlal and Sons vrs. Yagendra Nath Singh and another, AIR 1976 Cal. 471

Haldiram Bhujiawala and another vrs. Anand Kumar Deepak Kumar and another, (2000) 3
SCC 250

The Andhra Pradesh Co-operative Wool Spinning Mills Limited and another vrs. G.
Mahanadi and Company Wool Merchants and others, AIR 2003 A.P. 418,

M/S Balaji Constructions Co., Mumbai and ors. vrs. Mrs. Lira Siraj Shaikh & ors., AIR
2006 Bombay 106

Sri Velji Narayan Patel vrs. Sri Jayanti Lal Patel, AIR 2009 Calcutta 164,

For the appellant(s): Mr. Karan Singh Kanwar, Advocate.
For the respondents: Mr. K.D.Sood, Sr. Advocate with Ms. Mahika Verma,
Advocate.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

This regular first appeal is directed against the judgment of the learned Addl.
District Judge, (P.O., Fast Track Court), Solan, H.P. dated 3.12.2004 in Civil Suit No. 7 FT/1
of 2004 /99.

2. “Key facts” necessary for the adjudication of this regular first appeal are that
the appellant-plaintiff (hereinafter referred to as the plaintiff) filed a suit for recovery of Rs.

4,64,875/- against the respondents-defendants (hereinafter referred to as the defendants).

According to the averments made in the plaint, defendant No. 1 entered into partnership
with the plaintiff for carrying on a business of supplying vehicles on hire basis to N.J.P.C.
One Anoop Sharma, son of defendant No. 1, was also joined as a partner. Partnership in the
name and style of M/S Cane Craft Cottage Industries came into existence. The plaintiff and
defendant No. 1 had their share of profit and loss to the extent of 40% each and share of
Anoop Sharma was 20%. The partnership came into existence on 31.8.1996. For the
purpose of supplying the vehicles on hire to N.J.P.C., funds were required to purchase
vehicles. Negotiations with M/S Anagram Finance Limited Company took place. A sum of
Rs. 6,72,500/- was required to be deposited with M/S Anagram Finance Limited Company
for getting the vehicles financed. The plaintiff made a total payment of Rs. 2,95,000/- to
defendant No. 1 who was entrusted with job of raising finances and to deal with the N.J.P.C.
The payments were acknowledged by defendant No. 1 vide receipt dated 25.9.1996, however,
defendant No. 1 failed to contribute his share of the marginal money. Another sum of Rs.
65,000/- was required to be deposited with N.J.P.C. as earnest money. Defendant No. 1
failed to deposit earnest money with N.J.P.C. Since the vehicles could not be arranged, the
N.J.P.C., terminated the contract vide letter dated 31.1.1997.

3. The suit was contested by defendant No. 1. Preliminary objection was taken
that the suit was not maintainable. According to him, the share contributed to the
partnership firm could not be claimed by way of suit for recovery. The provisions of Indian
Partnership Act, 1932 were to be followed. He has denied that any earnest money was
required to be deposited with N.J.P.C., though it was admitted that the partnership in the
name and style of Cane Craft Cottage Industry came into existence. Defendant No. 1 also
denied that the plaintiff paid a sum of Rs. 60,000/-, 70,000/-, 1,00,000/- and Rs. 65,000/-
to him. He denied the acknowledgment of receipt.

4. Defendant No. 2 also filed the written statement. She took a specific
preliminary objection that the share contributed to partnership firm by one partner could
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not be claimed by way of suit for recovery. The plaintiff, in any case, if has contributed any
amount to the partnership firm, he could file suit for rendition of account only.

S. The replication was filed and issues were framed by the learned trial Court
on 11.7.2002. The suit was dismissed by the learned trial Court on 3.12.2004. Hence, this
regular first appeal.

0. I have heard learned Advocates for the parties and gone through the
judgment and records of the case carefully.

7. The partnership firm came into existence, as per the pleadings of the parties,
on the basis of letter dated 31.8.1996, issued by the N.J.P.C. The partnership deed is Ext.
PW-2/Z-3. It is deemed to have come into force on 2.9.1996. It was not registered.

8. PW-1 Ranjit Singh has produced the record of case registered under Section
420/406 IPC. PW-2 Bisheshwar Sharma has proved receipt dated 25.9.1996. The certified
copy of report is Ext. PW-2/Z-4. PW-3 Jaideep Krishan has proved cheque dated 7.6.1996.
The photo-copy of the draft which was issued in favour of defendant No. 1 is Ext. PW-3/B.
PW-4 Goverdhan Singh has proved Exts. PW-4/A to PW-4/H and Ext. PW-4/J to PW-4/R.
PW-5 Madan Lal has proved Ext. PW-5/A. PW-6 D.N.Parihar has proved copy of FDR Ext.
PW-6/A to PW-6/C. PW-7 Om Parkash Gandhi was also from PNB. He deposed that DD
No. 508256, UCO Bank was presented before the Branch for collection in the account of
Hem Chand Sharma. PW-8 Satish Sharma, (wrongly mentioned as PW-9) plaintiff has led
his evidence by filing affidavit vide Ext. PW-9/A. In his affidavit, he has specifically stated
that the partnership was oral. He has paid a sum of Rs. 2,95,000/- to defendant No. 1. In
his cross-examination, he also admitted categorically that at the time of drafting of the
plaint, he has told his Lawyer that the partnership firm was oral. He has admitted that
Ambassador car was supplied to N.J.P.C., though volunteered that it was on rent. The
Ambassador car remained with N.J.P.C. for 2-3 months.

9. DW-2 Dharmender Kumar deposed that the partnership firm had opened its
account on 17.11.1995. The cheque-book was also issued. Defendant No. 1 has led
evidence by filing DX-1. It is admitted that the partnership was entered into and the
partnership deed was prepared on 2.9.1996. He denied the execution of receipt Ext. PW-
2/B. He also denied the receipt of other amounts. The Ambassador car was supplied and
the plaintiff has raised claim vide Ext. PW-4/G. The Car was furnished vide Ext. PW-4/H.
In his examination-in-chief, he deposed that he has sought compulsory retirement in the
year 1993. He did not know how the receipt was prepared.

10. The plaintiff has duly proved that he has paid Rs. 2,95,000/- to defendant
No. 1 vide receipt Ext. PW-2/B. His signatures were sent for comparison and as per the
report of the handwriting expert Ext. PW-2/Z-4, the signatures were of defendant No. 1.
However, the fact of the matter is that as per the evidence led by the parties, the partnership
was oral. It was not registered. The defendants have taken a specific ground that suit in
the present form was not maintainable.

11. Section 69(2) of the Indian Partnership Act, 1932, reads as follows:

“69. Effect of non-registration.-(2). No suit to enforce a right arising from a
contract shall be instituted in any Court by or on behalf of a firm against any
third party unless the firm is registered and the persons suing are or have
been shown in the Register of Firms as partners in the firm.”
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12. Thus, in view of the specific bar under sub-section (2) of Section 69 of the
Partnership Act, the suit by a non-registered firm could not be filed for the recovery of
amount arising on the basis of contract between the parties.

13. Mr. Karan Singh Kanwar, Advocate, has vehemently argued that the
partnership came into existence but no business was done. However, according to his own
statement, Ambassador car remained with N.J.P.C. for 2-3 months. He himself has
produced Ext. PW-4/G, whereby he has claimed amount to supply the vehicle to N.J.P.C., to
be paid to him.

14. In the case of Popsingh Mahadeo Prasad vrs. Dipchand Ray and
another, reported in AIR 1960 Orissa 123, the Division Bench of the Orissa High Court
has held that where there is no specific plea under sub-section (2) of S. 69 taken in the
written statement but the necessary facts for the application of that section have been
brought to the notice of the Court, it cannot be a party to the perpetration of an illegality.
The suit being by an unregistered firm must be held to be barred under sub-section (2) of S.
69. It has been held as follows:

“7. An identical question came up for decisions before a Division Bench of
this Court in the unreported case of the Balasore Textile Distributors
Association v. Indian Union, First Appeal No. 20 of 1951: (AIR 1960 Orissa
119). In that case no specific plea under Sub-section (2) of Section 69of the
Indian Partnership Act was taken in the written statement, but there was
necessary evidence for the application of that Section to be found on the
record. Thus the Division Bench to which I was a party, took the view that
when the necessary facts for the application of that Section have been
brought to the notice of the Court, it cannot be a party to the perpetration of
an illegality.

While arriving at this conclusion, we relied upon a decision of the Judicial
Committee in the case of Surajmal v. Triton Insurance Co., AIR 1925 P. C.
83. The decision in the aforesaid Privy Council case was subsequently
followed by the Nagpur High Court in the case of Mohanlal Jagannath v.
Kashiram Gokul, AIR 1950 Nag 71. A passage from the judgment of Lindley,
LJ. in the case of Soott v. Brown, Doering McNab and Co., (1892) 2 QB 724
(728) is worth quoting :

"It matters not whether the defendant has pleaded the illegality or
whether he has not. If the evidence adduced by the plaintiff proves
the illegality, the Court ought not to assist him."

To the similar effect was a decision by the Calcutta High Court in the case of
Gopinath Motilal v. Ram-das, AIR 1936 Cal 133. Mr. Dasgupta, however,
contended that that decision of the Division Bench is not a correct decision. I
cannot accept this contention. The above decision of a Division Bench of this
Court is doubtless binding upon this Bench. Accordingly, there does not
appear to be any merit in this contention of Mr. Dasgupta and the suit being
by an unregistered firm must be held to be barred under Sub-section (2)
of Section 69 of the Indian Partnership Act.”

15. The learned Single Judge of the Calcutta High Court in the case of
Sunderlal and Sons vrs. Yagendra Nath Singh and another, reported in AIR 1976 Cal.
471, has held that in view of the language of Section 69, a plaint filed by an un-registered
firm would not be a plaint at all and all proceedings thereunder will be proceedings without
jurisdiction. It has been held as follows:
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“4. In this case the decree has been passed. If the decree is a nullity then of
course this point can be taken. But the question is whether a decree passed
without this point having been taken is nullity or not. In view of the language
of the section, in my opinion, a plaint filed by an unregistered firm would not
be a plaint at all. If that be so, all proceedings thereunder will be proceedings
without jurisdiction. Support for this proposition can be had from the
observations of the Division Bench of Madras High Court in the case of
K.K.A. Ponnuchami Gounder v. Mathnsami Goundar. AIR 1942 Mad 252.
Similar view was taken in the case of A. T. Ponnappa Chcttiar v. Podappa
Chettiar, AIR 1945 Mad 146, Shriram Sardarmal Didwani v. Gourishankar, ,
Firm Laduram Sagarrnal v. Jamuna Prosad Chaudhuri, AIR 1939 Pat 239
and Dwijendra Nath Singh v. Govinda Chandra, . This contention, in my
opinion, can also be taken at this stage. Reliance in this connection may be
placed on the observations of the Judicial Committee in the case
of Surajmall Nagoremull v. Triton Insurance Co. Ltd., 52 Ind App 126 - (AIR
1925 PC 83) and in the case of Gopinath Motilal v. Ramdas, AIR 1936 Cal
133. In the aforesaid view of the matter I am of the opinion that the firm not
being registered the decree was a nullity and as such cannot be executed.

6. I am therefore, of the opinion that where execution is in respect of a
claim arising out of a suit based on a contract, the prohibition indicated
by Section 69 would apply. Furthermore, the fact that in Sub-clause (b) of
Sub-section (4) of Section 69 of the Act proceedings in execution or other
proceedings incidental to the execution of certain specified suit as indicated
in that sub-clause have been excluded and no other proceeding of execution
has been excluded, in my opinion, is clearly indicative of the fact that the
proceedings in execution which are to enforce rights arising from contracts
would be covered by Section 69 of the Indian Partnership Act. In that view of
the matter I am unable to accept the contention that execution proceedings
are not covered by the prohibition of Section 69 of the Indian Partnership
Act. Counsel for the decree-holder contended, further, that prohibition was
against the institution of the suit and the prohibition was not against the
consideration of the suit by the court. In aid of this submission he relied on
the observations of the Patna High Court in the case of Kuldip Thakur v.
Sheomangal Prasad Thakur, and also on the Bench decision of the Madras
High Court in the case of Jalal Mohammad v. Kakka Mohammad, . In the
view I have taken of the nature of prohibition, with great respect, I am
unable to accept this conclusion of the aforesaid two decisions. Jurisdiction
as observed by Lord Reid in, the case ofAnisminic Ltd. v. Foreign
Compensation Commission, (1969) 2 AC 147, at p. 171 of the report is the
entitlement of the tribunal to enter upon the inquiry in question. That
entitlement in my opinion can only arise from a competent plaint instituted
by a plaintiff. If the plaint was incompetent, there was no plaint. There was
no suit. Ex facie and without any dispute there was no valid suit. A decree
based on such a patent and indisputable error would be an error of
jurisdiction and decree passed on such error would be nullity. If, however,
the error depends upon adjudication of disputes, either of fact or law
different considerations would apply. After all as the Supreme Court has
observed that the question whether there was an error within the jurisdiction
or an error of jurisdiction depends upon the nature of the error. In view of
the express provision and public policy indicated in Section 69 of the
Partnership Act in my opinion entertaining a suit in derogation of that
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mandatory provision would defeat the purpose of the statute and such an
error would amount to an error of jurisdiction and a decree passed on such
an error would be a nullity. In the aforesaid view of the matter, in my
opinion, on this ground also this decree cannot be executed. In the premises,
this application must fail. However, in view of the thoroughness with which
this application was argued I direct that the parties should pay and bear
their own costs. Interim order, if any, is vacated. Certified for counsel.”

16. Their lordships of the Hon’ble Supreme Court in the case of Haldiram
Bhujiawala and another vrs. Anand Kumar Deepak Kumar and another, reported in
(2000) 3 SCC 250, have held while interpreting Section 69(2) of the Indian Partnership Act,
1932, that the purpose behind Section 69(2) was to impose a disability on the unregistered
firm or its partners to enforce rights arising out of contracts entered into by the plaintiff firm
with the third-party defendants in the course of the firm’s business transactions. It has
been held as follows:

“21. The above Report and provisions of the English Acts, in our view,
make it clear that the purpose behind Section 69(2) was to impose a
disability on the unregistered firm or its partners to enforce rights arising out
of contracts entered into by the plaintiff firm with third party - defendant in
the course of the firm's business transactions.

22. In Raptokas Brett and Co., [1998] 7 SCC 184 it was clarified that the
contractual rights which are sought to be enforced by plaintiff firm and
which are barred under section 69(2) are "rights arising out of the contract"
and that it must be a contract entered into by the firm with the third party
defendants. Majmudar, J. stated (at p.191) as follows :

"A mere look at the aforesaid provision shows that the suit filed by an
unregistered firm against a third party for enforcement of any right
arising from a contract with such a third party would be barred........ "

From the above passage it is firstly clear that contract must be a contract by
the plaintiff firm not with anybody else but with the third party defendant.

23. The further and additional but equally important aspect which has to
be made clear is that - the contract by the unregistered firm referred to
in section 69(2) must not only be one entered into by the firm with the third
party - defendant but must also be one entered into by the plaintiff firm in
the course of the business dealing of the plaintiffs firm with such third party-
defendant.”

17. In the case of The Andhra Pradesh Co-operative Wool Spinning Mills
Limited and another vrs. G. Mahanadi and Company Wool Merchants and others,
reported in AIR 2003 A.P. 418, the Division Bench of the Andhra Pradesh High Court has
held that the burden to plead and prove that the plaintiff is registered firm and therefore, is
entitled to maintain suit against the third party, is always on the firm in view of the
legislative mandate under Section 69(2) of the Partnership Act.

18. The Division Bench of the Bombay High Court in the case of M/S Balayji
Constructions Co., Mumbai and ors. vrs. Mrs. Lira Siraj Shaikh & ors., reported in AIR
2006 Bombay 106, has held that the firm not registered on the date of filing of suit and
persons suing as partners now shown in register of firms, suit by such a firm is hit by
Section 69(2) of the Partnership Act. It has been held as follows:

“10. Insofar as we are concerned, the Judgment of the Supreme Court in
the case of M/S. Shreeram Finance Corporation (supra): (AIR 1989 SC 1769)
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holds the field and binds us. In view of the decision in that case, the first
Plaintiff-firm being not registered on the date of the filing of the suit, it has to
be held and rightly so held by the trial Court that it was liable to be
dismissed in view of Section 69(2) of the Indian Partnership Act, 1932.”

The learned Single Judge of the Calcutta High Court in the case of Sri Velji

Narayan Patel vrs. Sri Jayanti Lal Patel, reported in AIR 2009 Calcutta 164, has held
that registration of firm is pre-requisite for entertainability of suit by Civil Court. The
presentation of plaint by partners against an unregistered firm cannot be said to be a plaint
worth the name. It has been held as follows:

“[9] Sub-section (1) of Section 69 disentitles a partner or a person on behalf
of a partner to sue as a partner against the firm of a person allegedly to be a
partner unless the firm is registered with the registrar of firms. Sub-section
(2) similarly disentitles the firm to institute a suit against a third party
unless the firm is registered. The common feature between Sub-section (1)
and Sub-section (2) is that such suit must relate to enforcement of right
arising out of a contract of conferred by the Act. If a suit by a partner against
a partner or firm does not relate to enforcement of a right arising out of a
contract then there is no legal prohibition because the spirit of Section 69
either of Sub-section (1) or of Sub-section (2) is that such suit must be
related to enforcement of the right arising from a contract. Having gone
through the plaint of the suit it clearly appears that the plaintiff instituted
the suit as a partner for enforcement of his right arising out of the contract.
The entire narrative of the plaint is for declaration that the plaintiff is the
owner of 50 per cent of the share of the partnership business and for
declaration that he is entitled to enjoy 50 per cent of the said business under
the name and style of M/s. Bhagat & Company, for production of books of
accounts, statement of accounts, balance-sheet and other documents and
for declaration that the defendant is liable to disburse and pay plaintiffs
share of profit in the business. Plaintiff does not sue in his individual
capacity. The prayers in the plaint are basically for enforcement of his right
as embodied in the partnership deed which was executed by and between the
parties on 15th of April, 2000. In such circumstances, the provision of Sub-
section (1) of Section 69 appears to have hit the plaint. Order 7, Rule 11(d)
contains "where the suit appears from the statement in the plaint to be
barred by any law". It is not the case in the plaint that the firm was
registered with the Registrar of Firms.

[10] Presentation of the plaint by a partner against an unregistered firm
cannot be said to be a plaint worth the name. In the decision in Sunderlal ,
AIR1976Cal471 (supra) this Court held as follows:

Jurisdiction as observed by Lord Reid in the case of Anisminic Ltd. v. Foreign
Compensation Commission, 1969 2 AC 147 of the report is the entitlement of
the tribunal to enter upon the inquiry in question. That entitlement in my
opinion can only arise from a competent plaint instituted by a plaintiff. If the
plaint was incompetent, there was no plaint. There was no suit. Ex facie and
without any dispute there was no valid suit. A decree based on such a patent
and indisputable error would be an error of jurisdiction and decree passed
on such error would be nullity. If, however, the error depends upon
adjudication of disputes, either of fact or law different considerations would
apply. After all as the Supreme Court has observed that the question
whether there was an error within the jurisdiction or an error of jurisdiction
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depends upon the nature of the error. In view of the express provision and
public policy indicated in Section 69 of the Partnership Act in my opinion
entertaining a suit in derogation of that mandatory provision would defeat
the purpose of the statute and such an error would amount to an error of
jurisdiction and a decree passed on such an error would be a nullity.

[13] This being the legal position it has to be held that the, suit at the
threshold is not maintainable and the provision of Order 7, Rule 11(d) of the
CPC is applicable.”

20. Thus, it can safely be concluded that after the registration of firm, there were
business transactions. The learned Addl. District Judge, (P.O., Fast Track Court), Solan,
H.P., has rightly come to the conclusion that the suit was not maintainable in view of
Section 69(2) of the Indian Partnership Act, 1932.

C.O. No. 124 of 2005.

21. It is duly proved on the basis of record, oral as well as documentary, that the
plaintiff has paid sum of Rs. 2,95,000/- to defendant No.1. The findings recorded by the
learned Addl. District Judge (FTC), Solan are based on the correct appreciation of evidence
adduced by the parties. The suit was within limitation and it was not bad for non-joinder of
necessary parties. The plaintiff has duly proved receipt Ext. PW-2/B. The learned Addl.
District Judge (FTC), Solan, has correctly appreciated the oral as well as documentary
evidence available on record.

22. Accordingly, the appeal as well as the Cross-objections are dismissed.

BEFORE HON'BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

State of H.LP. . Petitioner.
Versus
Amit Kumar ....Respondent.

Cr.MP(M) No. 1618 and 1619 of 2015.
Date of Decision: 30th December, 2015.

Code of Criminal Procedure, 1973- Section 378-Indian Penal Code, 1860- Section 366,
376- Prosecutrix was missing from her home- a complaint was lodged- the prosecutrix was
subsequently found- she was medically examined- Medical Officer stated that possibility of
sexual assault could not be ruled out — accused was charged for the commission of offences
punishable under Section 366 and 376 IPC- he was acquitted by the trial Court- aggrieved
from the acquittal, an appeal was preferred by the State- Date of Birth of prosecutrix shows
that she was a major on the date of incident- accused was tenant of the father of the
prosecutrix- the possibility of her developing intimacy with the accused cannot be ruled out
— the prosecutrix had tried to conceal herself when her parents had arrived- she admitted
that she had proceeded to the room of the accused on receiving the call which shows the
intimacy between the accused and the prosecutrix- prosecutrix had not complained that she
was forcibly taken by the accused — she had not made any complaint of sexual assault- held,
that all these circumstances established that she was a consenting party and the accused
was rightly acquitted by the trial Court- leave to appeal refused and application dismissed.
(Para-9 to 12)



67

For the Appellant: Mr. Ramesh Thakur, Assistant Advocate General.
For the Respondent: Nemo.

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge (Oral)
Cr.MP(M) No.1619 of 2015.

Heard. This application has been filed on behalf of the petitioner-State for
condonation of delay of 33 days as has occurred in the institution of the appeal before this
Court against the impugned judgment rendered on 24.06.2015 by the learned Additional
Sessions Judge, Ghumarwin (Camp at Bilaspur), District Bialspur, Himachal Pradesh, in
Sessions trial No.05/7 of 2015. Good, sufficient and abundant cause, which deterred or
precluded the petitioner to move this Court within time stands detailed in paragraphs No.2
and 3 of the application, whose contents stand duly supported by an affidavit. The said
ground does not divulge of there being any element of deliberateness on the part of the
petitioner to not move this Court within time. Accordingly, delay in the institution of the
appeal before this Court stands condoned and the application stands allowed.

Cr.MP(M) No. 1618 of 2015.

2. The State of Himachal Pradesh stands aggrieved by the findings of acquittal
recorded in favour of the respondent/accused by the learned Additional Sessions Judge,
Ghumarwin, Camp at Bialspur, District Bilaspur, Himachal Pradesh. Being aggrieved, it
has sought the leave of this Court for instituting an appeal therefrom for assailing it.

3. Briefly stated the facts of the case are that prosecutrix was at home on
29.9.2014 up till 9.30 p.m. Thereafter, she went missing. She was not having any mobile
phone or other articles. Nothing had been taken by her from home. She was searched by
Prakash Chand every where including at the houses of his relatives, but she was not
traceable. She had not been seen going away by any one. She had gone to ITI early in the
morning at 8.30 a.m. and had returned back home at 5.30 p.m that day. Prakash Chand
suspected some one to have kidnapped his daughter. A written complaint (Ex.PW7/A) was
moved to Station House Officer, Police Station, Sadar, Bilaspur where FIR was registered.
During the course of investigation, on 4.10.2014, SI Naresh Kumar along with L.C. Sarswati,
C. Ranbir Singh, Parkash Chand Sanjay Kumar had gone to Pouri Gadwal, as they had
received an information that accused and the prosecutrix were present there. However, they
could not be traced that day and while they were returning back, Prakash Chand received a
telephonic call from Kishore Kumar, the brother of the accused, who was residing at
Kurukeshtra that he could lead them to the house of the accused at Pouri Gadwal in village
Tamlag. The prosecutrix and the accused were found siting there in a room. The
prosecutrix was identified by Prakash Chand. She was handed over to her father Prakash
Chand. A bed sheet was seized vide seizure memo. Spot map was prepared. The
prosecutrix was medically examined by Dr. Sonu Kumari and she opined that there were no
external injuries on the body of the prosecutrix. Possibility of sexual assault was not ruled
out. During the course of investigation, the preserved clothes, vaginal slides, vaginal
swabs, pubic hair etc were sent for chemical and forensic examination and the Investigating
Officer prepared the spot maps of the places where the prosecutrix was subjected to forcible
sexual intercourse by the accused on the identification of the prosecutrix. The statements of
the witnesses were recorded separately, copy of birth certificate and abstract of pariwar
register were taken into possession and forensic report from FSL, was procured separately.
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4. On conclusion of the investigation into the offences allegedly committed by
the accused, a report under Section 173 of the Code of Criminal Procedure stood prepared
and filed in the Court.

S. The accused was charged by the learned trial Court for allegedly committing
offences punishable under Sections 366 and 376 of the Indian Penal Code. In proof of the
prosecution case, the prosecution examined 15 witnesses. On conclusion of recording of the
prosecution evidence, the statement of the accused under Section 313 of the Code of
Criminal Procedure stood recorded by the learned trial Court, wherein the accused claimed
innocence and pleaded false implication.

0. On an appraisal of evidence on record, the learned trial Court, returned
findings of acquittal in favour of the accused/respondent.

7. The State of H.P. stands aggrieved by the judgment of acquittal rendered by
the learned trial Court. The learned Additional Advocate General has concerted to
vigorously contend qua the findings of acquittal recorded by the learned trial Court being
not based on a proper appreciation of evidence on record, rather, theirs being sequelled by
gross mis-appreciation of material on record. Hence, he contends for leave being granted to
the State of H.P. to institute an appeal therefrom for assailing it.

8. We have heard the learned Additional Advocate General at length and have
also gone through the entire material on record.

9. Both copy of matriculation certificate and copy of pariwar register record the
factum of the prosecutrix standing born on 08.03.1994. Consequently, at the stage
contemporaneous to the ill-fated occurrence(s), she was a major, hence competent to accord
consent to the forcible sexual intercourses, if any, performed with her by the accused. For
determining whether the sexual intercourses performed by the accused with the prosecutrix
had any grain or element of consensuality, the preeminent evidence on record thereto is
constituted in the testimony of the prosecutrix. Only on unfoldments therein on a incisive
reading thereto in a wholesome manner of hers rendering an inspiring and credible version
qua the incident kindled by the factum of her testimony qua the incident constituted in her
examination-in-chief vis-a-vis her cross-examination being consistent besides harmonious
would leave it bereft of any taint of inter se contradictions whereupon it would for reiteration
constitute formidable evidence of immense vigour and force for sustaining the guilt of the
accused.

10. Primarily, an advertence to the testimony of the prosecutrix comprised in her
cross-examination necessitates at the out set an immediate advertence thereto for
determining therefrom the factum of the accused and the prosecutrix being on intimate
terms with each other, prodding both to hence volitionally depart from Bilaspur to the native
home of the accused at Pouri Gadwal. Even though the prosecutrix in the opening line of
her cross-examination has denied the suggestion put to her by the learned defence counsel
of the accused not tenanting the premises of her father. Nonetheless, when the said fact
stood communicated by her to the Investigating Officer when the latter recorded her
previous statement in writing belies the denial on the part of the prosecutrix of the accused
not tenanting the premises of her father, wherefrom an inference stands bolstered of both on
enjoying intimacy with each other prior to the ill-fated occurrence at Pouri Gadwal whereat
the native village of the accused is situated proceeding thereto volitionally. With an
inference standing aroused qua both the accused and the prosecutrix enjoying intimacy with
each other belies the version constituted in the examination-in-chief of the prosecutrix of on
29.9.2014 whereon hers at the invitation of the accused visited the room of the latter, of the
accused meteing threatenings of eliminating her for subduing her from raising an outcry
and his concealing her under a cot besides the factum as communicated by her in her



69

examination-in-chief of hers falling unconscious and hers regaining consciousness on
30.09.2014 at Pouri Gadwal, is compatibly incredible besides is feeble in probative vigour
especially when she in her cross-examination admits the factum of hers proceeding to the
room of the accused on receiving a call from him, with whom therein she also concedes to be
well acquainted given his residing in close vicinity to her homestead preponderantly when
she also concedes in her cross-examination of on arrival of her parents in the room of the
accused, hers taking to conceal herself underneath the cot concomitantly subjugates her
testimony in her examination-in-chief of the accused concealing her under the cot
whereafter she fell unconscious and hers regaining consciousness only on 30.09.2014 at
Pouri Gadwal. Moreover, the fact deposed by the prosecutrix in her examination-in-chief of
hers losing consciousness in the room of the accused at Bilaspur whereto she proceeded on
29.9.2014 and hers regaining consciousness on 30.9.2014 at Pouri Gadwal stands spurred
from an omission of any communication in the testimony of Prakash Chand, the father of
the prosecutrix of hers on his along with police officials and Sanjay Kumar visiting her at
Pouri Gadwal making any disclosure to them qua hers standing carried forcibly or in an
unconscious condition by the accused from Bilaspur to Pouri Gadwal or hers omitting to
disclose to PW-7 when he met the prosecutrix at Pouri Gadwal qua the accused subjecting
her to forcible sexual intercourses is connotative of hers consensually succumbing to the
sexual overtures of the accused. The inference aforesaid is lent impetus by both PW-1 L.C.
Sarswati Devi and PW-2 Sanjay Kumar, who along with PW-7 visited Pouri Gadwal to locate
the prosecutrix at the house of the accused being both reticent qua any disclosure standing
purveyed to them by the prosecutrix of hers standing carried forcibly or in an unconscious
condition by the accused from Bilaspur to Pouri Gadwal also with theirs not articulating
therein of the prosecutrix at Pouri Gadwal divulging to them of the accused thereat
performing forcible sexual intercourses with her, with aplomb also constrains the
conclusions (a) of the prosecutrix voluntarily departing in the company of the accused from
Bilaspur to Pouri Gadwal and (b) of hers consensually scumbbing to the sexual overtures of
the accused at Pouri Gadwal. Furthermore, the prosecutrix stayed for 4-5 days in the
company of the accused at Pouri Gadwal yet despite hers conceding in her cross-
examination to the suggestion put to her by the learned defence counsel of homesteads
existing in the vicinity of the house of the accused at Pouri Gadwal she abstained to unfold
any occurrence/occurrences of sexual intercourses performed purportedly forcibly with her
by the accused clinches an inference of hers affording consent to the accused in his sexually
accessing her. The effect of the aforesaid conclusions is of the prosecutrix voluntarily
proceeding in the company of the accused from Bilaspur to Pouri Gadwal besides of hers
consensually performing sexual intercourses, if any, with the accused at Pouri Gadwal.

11. The prosecutrix has faintly as well as feebly in her examination-in-chief
unfolded the factum of the accused purveying an offer of marriage to her, in hope whereto
she performed sexual intercourses with the accused, whereupon the prosecution espouses
of the sexual intercourses which the accused performed with the prosecutrix at Pouri
Gadwal obviously being under a pretext or allurement of marriage proffered by the accused
to the prosecutrix whereupon the effect, if any, of consensuality of the prosecutrix to the
accused in sexually accessing her stands striped off of its vigour. However, the aforesaid
contention is feeble as well as tenuous arousable from the factum of (a) hers as imminent
from a perusal of the testimonies of PW-7 Prakash Chand, PW-1 L.C. Sarswati Devi and
PW-2 Sanajay Kumar being unarticulative in their respective depositions of the prosecutrix
when stood located by them at the house of the accused at Pouri Gadwal of hers thereat
purveying a disclosure to each of them of the accused under any allurement or enticement
of marrying her carrying her from Bilaspur to Pouri Gadwal rather when they bespeak
therein of thereat the prosecutrix being incommunicative even qua the accused thereat
forcibly sexually accessing her renders her deposition in her examination-in-chief of hers



70

succumbing to the sexual overtures of the accused at Pouri Gadwal under any pretext or
allurement of marriage proffered to her by the accused to be wholly engineered as well as an
afterthought, whereupon no credibility is fastenable. Even her examination-in-chief wherein
the factum occurs of the accused under a pretext of marriage performing sexual
intercourses with her yet occurrence therein subsequent to hers precedingly deposing
therein of the accused at Pouri Gadwal performing sexual intercourses with her at Pouri
Gadwal whereat she stayed in his company for 4-5 days bespeaks of sexual intercourses
which the accused performed with her thereat being not under any pretext of or allurement
of marriage proffered by the accused to her, with a concomitant effect of the latter
communications in her examination-in-chief of the sexual intercourses which she performed
at Pouri Gadwal with the accused being under a pretext of marriage especially with their
occurrence being subsequent to the communications therein of hers previously thereto
performing sexual intercourses with the accused constrain an inference of no reliance being
imputed thereto especially when the promise or allurement of marriage whereunder she
succumbed to the sexual overtures of the accused warranted an articulation thereto at her
instance prior to their perpetration upon her person rather than subsequent to hers
permitting the accused to sexually access her. As a corollary hers in her examination-in-
chief deposing later to hers precedingly deposing of the accused performing sexual
intercourses with her, of the accused refusing to marry her is the least connotative of sexual
intercourses which she performed with the accused carrying any trait of their performance
labouring under any pretext or allurement of marriage proffered to her by the accused. The
aforesaid inferences gets vigour from the factum of the prosecutrix omitting to record the
aforesaid fact in her statement recorded under Section 164 of the Cr.P.C., before the learned
Chief Judicial Magistrate, Bilaspur. With medical evidence not bespeaking the factum of any
occurrence of any injury on the private parts of the prosecutrix in manifestation of hers
resisting the sexually overtures of the accused compels an inference entwinement with the
aforesaid inferences of the prosecutrix consensually succumbing to the sexual overtures of
the accused. The upshot of the above discussion is of the prosecutrix voluntarily taking to
join the company of the accused from Bilaspur upto Pouri Gadwal besides hers
consensually succumbing to the sexual overtures of the accused at Pouri Gadwal.

12. For the reasons which have been recorded hereinabove, this Court holds
that the learned trial Court below has appraised the entire evidence on record in a
wholesome and harmonious manner apart therefrom the analysis of the material on record
by the learned trial Court does not suffer from any perversity or absurdity of mis-
appreciation and non appreciation of evidence on record, rather it has aptly appreciated the
material available on record. Consequently, the instant application is dismissed, in sequel,
the prayer of the State of Himachal Pradesh for grant of leave to it to appeal against the
judgment of the learned trial Court is refused.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

State of HP . Appellant.
Versus
Vikram Singh & Others. ... Respondents.

Cr. Appeal No. 584 of 2015
Reserved on: 18.12.2015
Decided on: 30-12-2015.
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Indian Penal Code, 1860- Section 148, 149, 307 and 427- Complainant party was
standing near the Bus stand Shimla when 6-7 boys came and attacked them with
swords — two persons were identified at the spot- complainant party suffered multiple
injuries- accused were acquitted by the trial Court- testimonies of the prosecution
witnesses are contradictory to each other- incident had taken place during the night — no
test identification parade was conducted by the police- recovery of weapons was also not
proved satisfactorily and the weapons were not connected to the accused- held, that in
these circumstances, acquittal recorded by the trial Court does not suffer from any
infirmity- appeal dismissed. (Para-6 to 10)

For the Appellant: Mr. M.A Khan, Additional Advocate General with Mr. Ramesh
Thakur, Assistant Advocate General.
For the Respondent: Nemo.

The following judgment of the Court was delivered:

Per Sureshwar Thakur, Judge

This appeal is directed against the judgment rendered on 16.5.2015 by the
learned Sessions Judge (Forest), Shimla, H.P. in Sessions trial RBT No. 40-S/7 of 2012/11,
whereby the latter Court acquitted the accused/respondents herein (hereinafter referred to as
“accused”) for theirs having committed offences punishable under Sections 148, 307, 427 read
with Section 149 of Indian Penal Code.

2. The facts of the case are that on 10.8.2008 at about 12.40 a.m. Jagdish
Chand, Chaman Lal and Attar Singh were standing near the Bus stand Shimla and were
likely to proceed to their houses. 6-7 boys after forming an unlawful assembly and in
execution of the common object attacked them with swords. Out of these persons the
complainant recognized only Sanjay, who is engaged in the business of traveling and Sonu
who is residing towards Boileauganj and was driving a private van. The complainant could
not recognize the other accused. He alongwith Chaman Lal, Jagdish and Attar Singh
received multiple injuries on their person caused by the boys aforesaid with sharp edged
weapon and blunt weapon. C Mahesh Kumar delivered the statement of the complainant at
Police Station Sadar and on the basis of which FIR Ex. PW-4/B was registered. Site plan
Ex. PW-20/A was prepared and broken glasses of vehicles were taken into possession vide
memo Ex. PW-20/B. Dinesh Kumar, injured produced his pant and shirt, which were
taken into possession vide memo Ex. PW-14/A. The clothes of Jagdish were also taken into
possession vide memo Ex. PW-5/A. Accused Vikram Singh gave a disclosure statement Ex.
PW-15/A. On the basis of which police got recovered the weapon of offences i.e sword, base
ball stick and two dandas. The aforesaid weapons of offence were taken into possession
under memo Ex. PW-15/D. Site plan of place of recovery was also prepared. After
completion of the investigation, challan, under Section 173 of the Cr.P.C. was prepared and
filed in the Court.

3. The trial Court charged the accused for theirs having committed offence
punishable under Sections 148, 307, 427 readwith Section 149 of Indian Penal Code, to
which they pleaded not guilty and claimed trial.

4. In order to prove its case, the prosecution examined as many as 23
witnesses. On closure of prosecution evidence, the statements of the accused under
Section 313 Cr.P.C. were recorded, in which they pleaded innocence. On closure of
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proceedings under Section 313 Cr.P.C the accused were given an opportunity to adduce
evidence in defence which they refused to avail.

S. The appellant-State is aggrieved by the judgment of acquittal recorded by
the learned trial Court. Mr. M.A khan, learned Additional Advocate General has
concerted to vigorously contend before this Court qua the findings of acquittal recorded
by the learned trial Court, being not based on a proper appreciation of evidence on
record, rather, theirs being sequelled by gross mis-appreciation of material on record.
Hence, he contends qua findings of acquittal being reversed by this Court, in the
exercise of its appellate jurisdiction and theirs being replaced by findings of conviction.

0. The injured Attar Singh (PW-16), Jagdish Chand (PW-19) besides eye
witnesses Dan Singh (PW-12) and Madan Lal (PW-18) did not lend support to the
prosecution version. However, despite support standing not lent by the aforesaid to the
prosecution case, the complainant Dinesh Kumar (PW14) in his examination-in-chief has
deposed in tandem with the version qua the incident comprised in FIR (Ex. PW-4/B). Even
though he hence proved by identifying them in Court the factum of presence of accused
Vikram @ Sonu and Sanjay at the site of occurrence arising from the factum of theirs being
known to him besides when yet the names of other accused standing un-recited by him in
the FIR his identifying them in Court with his carrying in his mind an indelible impression
of their characteristic features whereupon the prosecution concerts to impute strength to its
version. Nonetheless with PW-14 in his cross-examination resiling from the recitals
recorded in the FIR of accused Vikram @ Sonu holding sword in his hands and other
accused wielding dandas, afflicts the role attributed in the FIR to accused Vikram @ Sonu
besides to other co-accused with a malady of inter-se contradictions rendering the factum
aforesaid standing de-established besides not proven. With the aforesaid emanation in the
cross-examination of PW-14 qua his denying the ascribing by him in the FIR any role to
accused Vikram @ Sonu of his wielding a sword in his hands and to other accused in as
much as theirs wielding dandas also erodes the probative effect of his deposing in his
examination-in-chief in tandem with the propagation in the FIR with an attribution therein
of an incriminatory role aforesaid to accused Vikram @ Sonu and to other co-accused,
besides belittles his creditworthiness. Consequently, with the pivotal fact of the
incriminatory role constituted by PW-14 in the FIR besides in his examination-in-chief
against accused Vikram @ Sonu and qua other co-accused standing discredited, any
identification by PW-14 of accused Vikram @ Sonu and Sanjay in Court and of other co-
accused is legally un-worthwhile. In aftermath, his testimony is discardable for reliance
thereupon being placed for proving the guilt of the accused qua the incriminatory role
ascribed respectively to them by him. Even though, the holding of a Test Identification
Parade is not imperative yet especially given the factum of the ill-fated occurrence having
taken place during night time besides with the testimony of PW-14 qua ascription by him of
an inculpatory role to accused Vikram @ Sonu and Sanjay in his examination-in-chief
whereat they stood identified besides to other co-accused who also stood identified by him in
Court, standing for reasons aforesaid discredited, its holding does assume significance for
uncovering and unmasking the identity of the accused. With the ascription of an inculpatory
role to accused Vikram @ Sonu and accused Sanjay besides to other accused standing
shrouded in an aura of doubt, concomitantly, the non-holding of a Test Identification Parade
by the Investigating Officer for unearthing the identify of the assailants renders the
identification in Court by PW-14 of accused Vikram @ Sonu and Sanjay besides thereat of
other accused to be entirely surmisal and conjectural whereupon no reliance is to be
imputed by this Court nor the identification by PW-14 in Court of accused Vikram @ Sonu
and Sanjay besides of other co-accused attains any formidable evidentiary conclusivity.



73

7. Be that as it may with this Court disimputing credence to the testimony of
PW-14, the testimony of PW-23 who has corroborated the testimony qua the occurrence
rendered by PW-14 has likewise got to be closely evaluated for discerning its veracity. The
deposition qua the occurrence of PW-23 stands effacement arising from the factum of PW-14
the victim of the offence in his deposition not unveling therein the prime fact qua the
presence of PW-23 at the site of occurrence. In sequel, his presence at the site of occurrence
is an invention on the part of the Investigating Officer. Hence credibility if any of his
testimony suffers impairment. Coagulatedly, with injured Attar Singh and Jagdish Chand
besides eye witnesses Dan Singh (PW-12) and Madan Lal (PW-18) not lending support to the
prosecution case besides with the testimonies of PW-14 and PW-23 standing discredited, the
entire vigor of the prosecution case gets sapped.

8. Preponderantly, when the further factum of the naming by PW-14 in
the FIR accused Sanjay stood aroused from his standing engaged in the business of
traveling whereas the naming therein of accused Vikram @ Sonu stood aroused from the
factum of his residing towards Boileauganj stands dispelled by PW-20, the Investigating
Officer, who rather has deposed of no evidence during his holding investigations qua the
offences constituted in the FIR standing unearthed in depiction of the factum of accused
Sanjay standing engaged in traveling business besides accused Vikram also carrying an
alias of Sonu. In sequel, the occurrence of the names of the aforesaid in the FIR besides
their identification in Court by PW-14 remains unconnected with the identity of accused
Sanjay and Vikram. As a corollary, the names of the aforesaid in the FIR besides their
identification in Court by PW-14 is entirely conjectural and surmisal, necessarily with
pervasive doubt seeping qua the identity of the accused aforesaid, benefit thereof ought to
stand afforded to them.

9. Preponderantly the recovery of weapon of offences i.e. sword, base ball stick
and two dandas under memo PW-15/D stands vitiated in as much as PW-15 Baldev Singh,
a witness to disclosure memo PW-15/A, in his deposition divulging of weapons of offence
standing preceding the recording of the disclosure statement aforesaid located in the police
station. The prime factum as stands unveiled by PW-15 a witness to disclosure statement
Ex. PW-15/A of weapons of offence respectively recovered at the instance of the accused
under memo Ex.PW-15/D by the Investigating Officer standing recovered preceding the
preparation of disclosure memo Ex.PW-15/A renders the recovery of weapons of offence
under memo Ex.PW-15/D to be in transgression besides in derogation of the mandate of
law, of recoveries being a sequel or in succession to preparation of a disclosure statement
than as has contrarily occurred in the instant case. The recovery of weapons of offence
under an apposite memo prepared in regard thereto to attain formidable vigor, validation
besides legal efficacy were enjoined to stand effectuated in succession to preparation of a
disclosure memo comprised in Ex.PW-15/A rather than preceding its preparation as stands
manifested by the deposition of PW-15. Contrarily when for reiteration PW-15 unveils the
prime factum of its preparation preceding the recovery of weapons of offence aforesaid under
memo aforesaid from the purported place of their hiding renders the depictions therein to be
false invented or engineered, whereupon no reliance can be imputed. In sequel, weapons of
offence remain unconnected with the accused.

10. The crux of the above discussion is of the prosecution having not adduced
cogent and emphatic evidence in proving the guilt of the accused. The appreciation of
evidence by the learned trial Court does not suffer from any infirmity as well as perversity.
Consequently, reinforcingly, it can be formidably concluded, that, the findings of acquittal
recorded by the learned trial Court do not merit interference.
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11. In view of the above discussion, we find no merit in this appeal, which is
accordingly dismissed, and, the judgment of the learned trial Court is maintained and
affirmed.

BEFORE HON’BLE MR.JUSTICE MANSOOR AHMAD MIR, C.J. AND HON’BLE MR.
JUSTICE SURESHWAR THAKUR, J.

LPA Nos. 198 and 199 of 2015.

Reserved on: 21.12.2015.

Decided on: 31.12.2015.

LPA No. 198 of 2015.

Himachal Pradesh University ...Appellant.
Versus

Bardu Ram and another ...Respondents.

LPA No. 199 of 2015.

Himachal Pradesh University ...Appellant.
Versus

Babu Ram and another ...Respondents.

Constitution of India, 1950- Article 226- Writ petitioners filed an application before the
Administrative Tribunal for seeking regular pay scale as was given to the respondent No. 3-
name of respondent No. 3 was deleted subsequently- statement was made on behalf of
respondents before the Tribunal that some of the applicants were regularized and other
would be regularized on the occurrence of vacancy in the category- the Tribunal dismissed
the application as infructuous- a Writ Petition was filed by one of the applicants
subsequently, seeking regularization which was allowed and a direction was issued that
petitioners would be deemed to have been regularized w.e.f. 8.6.1999 instead of 12.4.2006
with all consequential benefits- held, that writ petitioners were estopped from filing the writ
petitions in view of order passed by the Tribunal — merely, because the relief was granted by
the respondents in the contempt petition will not make the appeal infructuous- LPAs
allowed and the judgment passed by Writ Court set aside. (Para-2 to 6)

Cases referred:
State Bank of India vrs. Ram Chandra Dubey and others, (2001) 1 SCC 73
Union of India and others Vs. Ram Kumar Thakur 2008 AIR SCW 7638

For the Appellant: Mr. Shrawan Dogra, Sr. Advocate with Mr. J.L.Bhardwaj,
Advocate, in both the appeals.
For the respondents: Mr. K.D.Shreedhar, Sr. Advocate, with Mr. Ramakant

Sharma & Bhuvnesh Sharma, Advocates, for respondent in
LPA No.198 of 2015

Mr. Ramakant Sharma, Advocate, for respondent in LPA No.
199 of 2015.
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The following judgment of the Court was delivered:

Per Sureshwar Thakur, Judge

Since both the Letters Patent Appeals pertain to a common subject matter
hence are being disposed of by a common judgement. The controversy engaging the parties
at lis before this Court has its advent in O.A. No. 957 of 1998 instituted before the learned
H.P. State Administrative Tribunal (hereinafter referred to as ‘the Tribunal’) wherein
respondent No.1 in both the LPAs stood respectively arrayed as applicants No. 10 and 27
(hereinafter in short referred to as the respondents). In the aforesaid O.A. the respondents
had pressed for purveying in their favour the hereinafter extracted reliefs:-

“(1) That the respondent-University may very kindly be directed to grant regular
pay scale of Rs.2520-4140 as has been given to the respondent No.3.

(ii) That the applicants may also be ordered to place on adhoc basis alike the
respondent No.3 and they may further be considered for regularsiation.”

The appellant had contested the claim of the respondents for the affording in their favour
the hereinabove extracted reliefs which stood squarely anvilled on parity viz.a.viz Ram Singh
arrayed therein as respondent No.3 since deleted vide orders of this Court of 21.12.2015,
substratum of contest whereof stood embedded in the factum of Ram Singh standing freshly
recruited on an adhoc basis against the post of Peon rendering him to be constituting a
person distinct from the respondents who rather stood promoted as Mess Helpers. Given
the distinctivity vis-a-vis the fresh appointment of Ram Singh on an adhoc basis against a
post of peon with the respondents standing promoted as Mess Helpers stood canvassed in
the reply furnished thereto by the appellant herein to be disentitling the respondents to
claim parity with Ram Singh besides obviously disentitling them to press for the appellant
being directed to afford in their favour the reliefs as embedded therein.

2. The learned “Tribunal” vide order of 31.7.2006, which stands reproduced
hereinafter:-

“Respondent No.3 has been served but not present in the Court. Hence he is
proceeded against ex-parte. The learned counsel for the respondents states that
applicants No. 1 to 5, 8 to 24 have since been regularized and cases of remaining
applicants i.e. applicant No. 6, 7, 25 to 34 is under process and they will be
regularized as and when the vacancy occurs in their respective category.

In view of the above the Original Application has become infructuous and
stands disposed of accordingly.”

while accepting the statement made before it by the counsel for the appellant qua the services
of applicants No. 1 to 5, 8 to 24 standing regularized and of the regularization in service of
applicants 6,7, 25 to 34 being processed besides their services being amenable to
regularization as and when a vacancy occurs in their respective category, accordingly disposed
of the original application. Pertinently, with the name of Babu Ram occurring at Sr. No. 10 in
the array of applicants in O.A. No. 957 of 1998 he hence stood covered by the statement made
by the learned counsel for the appellant herein before the “Tribunal” qua his services standing
regularized. Even with the name of Bardu Ram standing displayed at Sr. No. 27 in the array
of applicants in the aforesaid O.A. he too also stood covered by the statement made before the
“Tribunal” by the learned counsel for the appellant qua his case for regularization in service
being processed and his services being amenable to regularization as and when a vacancy in
his category occurs. Bardu Ram instituted Civil Writ Petition No. 2669 of 2010 claiming
therein the hereinafter extracted reliefs:
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“1. The respondent may very kindly be directed to regularize the services of the
petitioner as Mali/Class-IV w.e.f. the date of regularization of the services of the
respondent No.2 with all consequential benefits.”

Babu Ram also instituted before this Court Civil Writ Petition No. 878 of 2010 claiming
therein the hereinafter extracted reliefs:

“1. That the respondent No.l1 may very kindly be directed to regularize the
services of the petitioner w.e.f. the date of regularization of the services of
respondent No.2 junior to the petitioner as daily wages Mess Helper with all
consequential benefits.”

3. Even when both the petitioners aforesaid respectively instituted the aforesaid
writ petitions before this Court they suppressed and withheld the prima donna factum of
theirs having previously instituted OA No. 957 of 1998 before the “Tribunal” claiming
therein reliefs analogous to the one as stand ventilated in the writ petitions aforesaid
instituted respectively by them before this Court. However, the effect thereof would stand
adverted to hereinafter.

4. The learned Single Judge of this Court allowed the writ petitions respectively
instituted by the respondents with a relief standing afforded therein to the
petitioners/respondents qua theirs being deemed to have been regularized w.e.f. 8.6.1999
instead of 12.4.2006 with all ensuing consequential benefits. Uncontrovertedly, the lis
comprised in O.A. No. 957 of 1998 wherein the respondents stood respectively arrayed as
applicants No. 10 and 27, was a lis inter partes same, similar besides analogous contestants
viz.a.viz contestants in CWP No. 878 & 2669 of 2010 instituted respectively before this Court
by Babu Ram and Bardu Ram. Moreover the reliefs canvassed therein by the respondents
as stand respectively reproduced hereinabove palpably on their perusal unearth the
imminent fact of theirs being analogous besides being similar moreso upsurge the prime
factum of theirs standing congruously anchored upon parity of treatment with one Ram
Singh. This Court has reproduced hereinabove the orders rendered thereon by the
“Tribunal” connotative of the services of Babu Ram standing regularized besides reflective of
the services of Bardu Ram being processed for his regularization thereon which process
would consummate on occurrence of a vacancy in the apposite category. The order of the
“Tribunal” with portrayals therein stood unagitated at the instance of the respondents by
theirs resorting to institute a Civil Writ Petition therefrom before this Court. The omission
aforesaid of the respondents gives leeway to an inference of the legal embargo of waiver
besides of estoppel standing hence germinated for forestalling them to through their
respective civil writ petitions instituted before this Court canvass therein reliefs analogous to
the one which stood canvassed by them in O.A. No. 957 of 1998 instituted by them as
applicants No. 10 and 27 before the “Tribunal” and which reliefs stood purveyed in their
respective favour in the manner as enshrined in the order of the “Tribunal” reproduced
hereinabove. This Court would not eschew words to thereupon conclude of hence
conclusivity standing fastened to the orders of the “Tribunal” recorded on 31.7.2006.
Accentuated conclusivity standing fastened thereto wherefrom the principle of resjudicata
stands engendered or stands awakened is borne by the factum of the previous lis wherein
the respondents stood arrayed as applicants No. 10 and 27 respectively was inter partes
same, similar or analogous contestants as are herein besides with commonality and
analogity of reliefs ventilated therein with the ones pressed for redressal in civil writ
petitions aforesaid instituted by the respondents, concomitantly snatched right if any
subsisting or inhering in the respondents to respectively institute civil writ petitions before
this Court embodying therein a claim for an analogous relief from a similar contestant to the
one therein. It is vividly evident on a reading of the averments constituted by the
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respondents in their respective writ petitions of theirs standing harboured upon same and
similar subject matter vis.a.vis the one propagated in O.A.957 of 1998 whereto the rigour of
the bar of estoppel against their institution by them before this Court was attractable in its
fullest might yet they took to escape its invocation by suppressing therein the factum of
theirs having previously instituted O.A embodying therein reliefs analogous to the one as
constituted in the succeeding civil writ petitions. In sequel, with the respondents having
committed legal misdemeanors of suppressio veri which suppression or withholding herein
stood projected by the appellant herein in its reply furnished to the writ petition instituted
by the respondents before this Court, was a sufficient dissuasive factor for the learned
Single Judge to refuse relief to the respondents. However, the learned Single Judge of this
Court proceeding to despite its hence surging forth with a marked vigour, having afforded
reliefs to the respondents has untenably exercised equity in favour of the respondents
despite the respondents for reasons aforesatated having not come to the writ Court with
clean hands which otherwise beset them with a legal deterrent to stake any claim for relief
from a writ Court which also exercises jurisdiction of equity. Moreover for the reasons
aforestated with the might of the rigour of resjudicata besides of estoppel and of waiver
arousable from the previous lis inter partes common contestants therein with ones herein
besides all reliefs canvassed therein being squarely akin to the one as claimed from the writ
Court hence rendered the order of the “Tribunal” recorded on 31.07.2006 to attain
conclusivity. Obviously, the learned Single Judge also erred in undermining its attraction to
the writ petition respectively instituted by the respondents whereupon relief was refusable to
the respondents. In aftermath, the overlooking by the learned Single Judge of this Court of
the aforesaid prime principle of law has led him to proceed to afford relief in favour of the
respondents even when for the reasons aforestated it was not affordable in their favour.

5. Furthermore the reliefs, if any, as canvassed before the Tribunal standing
not afforded in favour of the respondents are to be construable to have been denied to them
with a concomitant effect of the writ court standing barred when it/they stood not afforded
to them by the “Tribunal” to afford it/them in their favour. In coming to the conclusion of
the writ Court standing barred to grant any reliefs to the respondents given theirs standing
not granted to them by the “Tribunal” as apparent on a reading of its order as stands
reproduced herein hence construable to be deemed to have been declined to them, this
Court draws strength from a judgement of the Apex Court in State Bank of India vrs. Ram
Chandra Dubey and others, reported in (2001) 1 SCC 73, wherein at paragraph 8, it has
held as under:

“ The principles enunciated in the decisions referred by either side can be
summed up as follows:

Whenever a workman is entitled to receive from his employer any money or any
benefit which is capable of being computed in terms of money and which he is
entitled to receive from his employer and is denied of such benefit can approach
Labour Court under Section 33-C(2) of the Act. The benefit sought to be enforced
under Section 33-C(2) of the Act is necessarily a pre-existing benefit or one flowing
from a pre-existing right. The difference between a preexisting right or benefit on one
hand and the right or benefit, which is considered just and fair on the other hand is
vital. The former falls within jurisdiction of Labour Court exercising powers under
Section 33-C(2) of the Act while the latter does not. It cannot be spelt out from the
award in the present case that such a right or benefit has accrued to the workman
as the specific question of the relief granted is confined only to the reinstatement
without stating anything more as to the back wages. Hence that relief must be
deemed to have been denied, for what is claimed but not granted necessarily gets
denied in judicial or quasi-judicial proceeding. Further when a question arises as to
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the adjudication of a claim for back wages all relevant circumstances which will have
to be gone into, are to be considered in a judicious manner. Therefore, the
appropriate forum wherein such question of back wages could be decided is only in a
proceeding to whom a reference under Section 10 of the Act is made. To state that
merely upon reinstatement, a workman would be entitled, under the terms of award,
to all his arrears of pay and allowances would be incorrect because several factors
will have to be considered, as stated earlier, to find out whether the workman is
entitled to back wages at all and to what extent. Therefore, we are of the view that
the High Court ought not to have presumed that the award of the Labour Court for
grant of back wages is implied in the relief of reinstatement or that the award of
reinstatement itself conferred right for claim of back wages.”

6. The learned counsel for the respondents has canvassed with much force
before this Court qua given under pain of contempt the implementation by the appellant
herein of the orders of the learned Single Judge rendered in Civil Writ Petitions aforesaid
estops this Court to adjudicate on the merits of instant LPAs arising therefrom. However,
the aforesaid contention as reared before this Court by the learned counsel for the
respondents is bereft of any legal vigour especially in the wake of a judgment titled as Union
of India and others Vs. Ram Kumar Thakur 2008 AIR SCW 7638 wherein with their
lordships having conclusively held of implementation under pain of contempt by the
employer the orders made by the learned Single Judge not operating as a bar for the
Division Bench seized of an LPA arising therefrom to proceed to decide it on merits especially
when as in the extant case the orders of the learned Single Judge stand implemented by the
appellant herein under pain of contempt. Consequently, even if the orders of the learned
Single Judge as assailed by the appellant by its instituting an LPA therefrom though stand
on pain of contempt implemented by it, this Court would not stand precluded to decide on
merits the lis engaging the parties at contest before this Court. The outcome of the aforesaid
discussion is that the present LPAs are allowed, the impugned judgements are set-aside and
the writ petitions are dismissed.

BEFORE HON’BLE MR. JUSTICE P. S. RANA, J.

Roshan Lal Sharma s/o late Sh. Muni Lal Sharma ... Petitioner
Versus
CMD UCO Bank & Others . Non-petitioners

CWP No. 7632/2012-D
Reserved on : 26t November 2015
Date of order: 31st December 2015

Constitution of India, 1950- Article 226- Petitioner was promoted to the Officers Cadre in
Junior Management Grade Scale-I on 22.03.2006 - he was transferred from Dharamshala
(Himachal Pradesh) to Hyderabad-he represented that since his father was 77 years old and
had a mentally retarded son, therefore, he could not go to Hyderabad and he be adjusted in
Dharmashala itself- non-petitioner reverted the petitioner to his substantive cadre and
debarred him from promotion for next five years vide letter dated 10/11/2006- on
16.07.2012 new promotion policy was circulated amongst employees- Petitioner applied for
promotion to the post of Junior Management Grade Scale-I but his application was rejected
on the ground that as per latest promotion policy he was debarred by age for promotion-
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petitioner took the plea that bar of promotion was for 5 years and thereafter his promotion
was automatic as the promotion was kept in abeyance by non-petitioners-held that the plea
is devoid of merits as petitioner was reverted to substantive cadre which he occupied prior to
his promotion subject to availability of similar vacancy in the same seniority- moreover the
petitioner has not impleaded the persons who have been declared successful as parties in
the present civil writ petition and the petition was bound to fail for not following the
principles of audi alteram partem- petition accordingly dismissed. (Para 7 to 9)

For the petitioner : Mr. Praneet Gupta, Advocate
For non-petitioners : Mr. Sanjay Dalmia, Advocate

The following order of the Court was delivered:

P. S. Rana, J. (Oral)
Present Civil Writ Petition is filed under Article 226 of the Constitution of

India.
BRIEF FACTS OF THE CASE
3. It is pleaded that petitioner was appointed as Assistant Cashier-cum-

Godown Keeper on dated 17.11.1977. It is further pleaded that thereafter petitioner was
promoted to the post of Officers Cadre in Junior Management Grade Scale-I on dated
22.03.2006 and he was transferred from Dharamshala Himachal Pradesh to Hyderabad. It is
further pleaded that thereafter petitioner filed a representation to retain him at
Dharamshala region and petitioner also mentioned in the representation that he would be
compelled to seek his reversion because it would not be possible for him to join at
Hyderabad due to 100% mental retardment of son of petitioner and due to the reason that
father of petitioner aged 70 years confined to bed due to ill health.

4, Thereafter non-petitioners/UCO Bank on dated 10.11.2006 issued letter
Annexure P-3 to petitioner Sh. Roshan Lal Sharma debarring the promotion of petitioner for
five years from the date of refusal and petitioner was reverted to substantive cadre which
was occupied by the petitioner prior to his promotion. Thereafter on 16.07.2012 new
promotion policy was framed by the UCO Bank and circulated to its employees. Petitioner
applied for promotion to the post of Junior Management Grade Scale-I but application of
petitioner was rejected by non-petitioners/UCO Bank on the ground that as per latest
promotion policy he was debarred by age for promotion. Petitioner sought following relief(s):
(i) That petitioner be considered for the post of Officers Cadre in Junior Management Grade
Scale-I w.e.f. 02.11.2011 and (ii) To direct the non-petitioners/ UCO Bank to treat the
petitioner as eligible for promotion to the post of Junior Management Grade Scale-I on the
basis of his seniority.

4. Per contra response filed on behalf of non-petitioners/UCO Bank pleaded
therein that Civil Writ Petition is not maintainable as petitioner has suppressed the material
facts from the Court. It is further pleaded that promotion process has concluded prior to the
filing of the civil writ petition and results of promotion already stood declared on dated
10.09.2012. It is further pleaded that petitioner was granted promotion from Clerical Cadre
to Officers Cadre in Junior Management Grade Scale-I but petitioner relinquished his
promotion and thereafter petitioner was debarred for promotion for five years from the date
of relinquishment. It is further pleaded that opportunity was granted to the petitioner for
promotion but petitioner relinquished to avail the opportunity of promotion. It is further
pleaded that now petitioner could not be considered for promotion from Clerical Cadre to



80

Officers Cadre in Junior Management Grade Scale-I because promotion of the petitioner is
barred by age factor. It is further pleaded that as per promotion policy dated 16.07.2012
maximum age limit for promotion is prescribed as 56 years. It is further pleaded that age of
the petitioner is 56 (fifty six) years 1 (one) month and 11 (eleven) days. It is further pleaded
that petitioner was not eligible for promotional post. It is further pleaded that petitioner was
promoted as Junior Management Grade Scale-I but petitioner himself refused to join at
Hyderabad on 02.11.2006 and decided to forego his promotion. It is further pleaded that
petitioner has crossed the maximum eligible age limit prescribed in the latest promotion
policy and he is ineligible for participating in promotion process. It is further pleaded that
vacancies were notified on 25.07.2012 and amended promotion policy came into operation
on 16.07.2012. It is further pleaded that petitioner is not eligible for promotion as per latest
promotion policy which came into operation w.e.f. 16.07.2012. Prayer for dismissal of Civil
Writ Petition sought.

S. Court heard learned Advocates appearing on behalf of petitioner and non-
petitioners and also perused the entire records carefully.

6. Following points arise for determination:

1) Whether civil writ petition filed under Article 226 of Constitution of India
is liable to be accepted as mentioned in memorandum of grounds of civil writ
petition and whether civil writ petition is bad for non-joinder of necessary
party?
2) Final order.

Findings upon point No.1l with reasons:

7. Submission of learned Advocate appearing on behalf of petitioner that bar of
promotion was for 5 years w.e.f. 02.11.2006 and 5 years expired on 02.11.2011 and
thereafter promotion of petitioner was automatic in nature to the post of Officers Cadre in
Junior Management Grade Scale-I because promotion was kept in abeyance by non-
petitioners and on this ground Civil Writ Petition be accepted is rejected being devoid of any
force for the reasons hereinafter mentioned. It is held that promotion of the petitioner to the
post of Officers Cadre in Junior Management Grade Scale-I after the expiry of 5 years was
not automatic in nature and it is held that promotion of the petitioner was not kept in
abeyance but petitioner was reverted to the post of Clerk as per Circular No.PER/MPTP/
COM/88/ 2006 dated 10.11.2006 issued by the UCO Bank Annexure P-3. There is recital
in the letter dated 10.11.2006 issued by the UCO Bank Annexure P-3 that petitioner was
reverted to substantive cadre which petitioner occupied prior to his promotion subject to
availability of similar vacancy in the same seniority region. There is further positive recital in
the letter dated 10.11.2006 issued by the UCO Bank that if no similar vacancy would
available then petitioner would be reverted only as Clerk and he would be posted in the
same seniority region. There is further positive recital in the letter dated 10.11.2006 issued
by the UCO Bank that on reversion the petitioner would work in both Cash & Accounts
Departments. In view of the above stated facts it is held that promotion of the petitioner was
not kept in abeyance but petitioner was reverted back to his substantive cadre which he
occupied prior to his promotion because petitioner himself voluntarily relinquished his
promotion due to his family problem.

8. Another submission of learned Advocate appearing on behalf of petitioner
that eligibility of the petitioner was to be considered w.e.f. 02.11.2011 even as per latest
promotion policy to the post of Officers Cadre in Junior Management Grade Scale-I is also
rejected being devoid of any force for the reasons hereinafter mentioned. It is proved on
record that vacancies were notified by the UCO Bank on dated 25.07.2012. It is also proved
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on record that amended promotion policy came into operation on 16.07.2012. It is proved
on record that on the date of notification of vacancies amended policy of 16.07.2012 was in
operation.

9. Another submission of learned Advocate appearing on behalf of petitioner
that amended promotion policy will operate prospectively and not retrospectively and on this
ground Civil Writ Petition be accepted is also rejected being devoid of any force for the
reasons hereinafter mentioned. It is held that in the present case only amended latest policy
of promotion was to be implemented because vacancies were notified on 25.07.2012 and
amended promotion policy came into operation on 16.07.2012 prior to the notification of
vacancies. It is held that from the date of notification of amended policy of promotion all
subsequent process of promotion after 16.07.2012 would be governed by latest amended
promotion policy which came into operation on 16.07.2012. It is also proved on record that
results as per latest promotion policy also stood declared by the non-petitioners/UCO Bank
vide notification/circular No.CHO/PAS/05/ 12-13 dated 10.09.2012 and petitioner has not
impleaded the persons who have been declared successful as co-party in the present civil
writ petition. It is held that if present civil writ petition is allowed in favour of the petitioner
then selected candidates would be adversely affected materially as of today. It is well settled
law that no one should be condemned unheard on the concept of audi alteram partem. In
view of the above stated facts it is held that present civil writ petition is bad for non-joinder
of necessary party. Point No.1 is answered in negative against the petitioner.

Point No.2 (Final Order).

10. In view of findings upon point No.1 above CWP No.7632/2012-D is
dismissed. No order as to costs. CWP No. 7632/2012-D is disposed of. Pending
application(s) if any also disposed of.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.

Bir Pal Singh . Petitioner.
Versus
Union of India and others ... Respondents.

CWP No. 4064 of 2015.
Reserved on: 18.12.2015.
Date of Decision: 1st January, 2016.

Constitution of India 1950 Article 226- Petitioner was appointed as laboratory attendant
on contract basis for 12 months initially and thereafter renewable for 12 months at a time
up to and subject to attaining the maximum age prescribed/indicated in appendix A to Govt.
of India Ministry of Defence letter NO.24 (6)/03/US (WE)/D (Res) dated 22 Sep. 2003, or as
amended from time to time subject to continued good conduct and performance thereafter-
after having completed more than four years of contractual appointment by the petitioner,
the post was re-advertised on new terms and conditions-petitioner challenged this action on
feeling aggrieved- held that, the action of the Respondent in re-advertising the post is
against the basic policy and deterrent to the interest of the petitioner as the contract shall
not be renewed as per initial terms and conditions- petition allowed the Annexure P-9
quashed with the directions to the Respondent to renew the contract of the petitioner as per
the original terms and conditions. (Para- 2 to 6)
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For the Petitioner: Mr. T.S. Chauhan, Advocate
For the Respondents: Mr. Angrez Kapoor, Advocate vice Mr. Ashok Sharma,
Assistant Solicitor General of India

The following judgment of the Court was delivered:

Sureshwar Thakur, Judge

The respondents with a view to cater to the medical care of all ex-servicemen
in receipt of pension including disability pension and family pension besides of dependents
including wife/husband, children and their wholly dependent parents, conveyed its
sanction for the introduction of a scheme for the health care of the aforesaid nomenclatured
as Ex-servicemen Contributory Health Scheme (ECHS). The aforesaid scheme was made
effective w.e.f. 01.04.2003. For recruitment of staff in various capacities for the manning of
polyclinics for carrying forward the spirit and mandate of ECHS, the respondents issued an
advertisement comprised in Annexure P-6. The petitioner standing empowered with the
qualifications ordained therein qua the post of Laboratory Assistant as stood advertised for
being filled, applied for his being considered for selection and appointment to the post of
Laboratory Assistant against which he aspired for his being considered for selection and
appointment. The petitioner successfully withstood the rigor of a viva voce whereupon
appointment letter comprised in Annexure P-7 stood issued to him by the competent
appointing authority. In pursuance to the petitioner herein standing appointed against the
post for which he had applied for in pursuance to the advertisement standing published by
the respondents herein, he respectively in terms of his appointment letter comprised in the
aforesaid annexure whereunder he stood enjoined to execute a contract of service with the
designated/authorized officer of the respondents executed with the latter contract. The apt
portion of the contracts of service respectively entered inter se the petitioner herein with the
authorised officer of the respondents herein is extracted hereinafter:-

“2. The engagement of the engaged person for rendering his professional
service shall be entirely contractual in nature and will be for a period of
12 months initially and thereafter renewable for 12 months at a time up
to and subject to attaining the maximum age prescribed/indicated in
appendix A to Govt. of India Ministry of Defence letter
NO.24(6)/03/US(WE)/D(Res) dated 22 Sep. 2003, or as amended from time
to time. The renewal of contract will be subject to continued good
conduct and performance of the engaged person during the preceding 12
months and existence of the requirement for services of the engaged
person at the ECHS Polyclinic. A fresh contract will be executed for each
renewal.”

It is imminent from a perusal of the afore extracted relevant portion of the contract of service
executed inter se the petitioner and the competent/authorized officer of the respondents, of
the appointment of the petitioner against the post of Laboratory Assistant being entirely
contractual in nature whose longevity was initially surviveable upto 12 months yet was
successively thereafter renewable for 12 months each for a period upto and subject to his
attaining the maximum age prescribed/indicated in appendix A to Govt. of India Ministry of
Defence letter NO.24(6)/03/US(WE)/D(Res) dated 22 Sep. 2003, or as amended from time to
time. The respondents though revered the mandate of the afore extracted clause embedded
in the contract of service executed inter se its authorized officer and the petitioner herein
upto September, 2015, yet thereafter omitted to mete compliance thereof besides have
concerted to derogate from besides infract its mandate by re-advertising the post on the
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anvil of clause (d) of Letter No.24(6)/03/US(WE)/D(Res), 22nd September, 20003 (hereinafter
referred to in short “letter of 22rd September, 2003) comprised in Annexure-R, the relevant
clause (d) whereof stands extracted hereinafter:-

“(d) Duration of Employment.. The employment of the staff will be entirely
contractual in nature and will be normally for a period of two years at the
maximum, subject to review of their conduct and performance after 12 months”

3. Given the uncontroverted factum of the petitioner herein having completed
more than four years of contractual appointment against the post of laboratory attendant
whereon he stood appointed at polyclinic established under ECHS, hence, with the embargo
aforesaid enshrined in Annexure R against the petitioner herein being barred to stake a
claim for the affording of an extension in his contractual appointment by the respondents
herein besides, hence his being not amenable for consideration for affording to him any
further extension in his contractual appointment by execution of a contract of service inter
se him and the authorised officer of the respondent constrained the respondents to not
extantly accord any extension in the contractual service of the petitioner under the
respondents besides constrained them to not execute with him a contract of service in terms
of clause-2 as stand extracted hereinabove which clause stands embedded in the contract
of service executed inter se the petitioner and the authorized officer of the respondents
whereunder the respondents were rather obliged to successively after expiry of the initial
contract of service of 12 months successively execute renewed or fresh contract of service
with the petitioner upto his attaining the maximum age prescribed/indicated in appendix A
to Govt. of India Ministry of Defence letter NO.24(6)/03/US(WE)/D(Res) dated 22 Sep. 2003,
or as amended from time to time. Contrarily, the respondents proceeded to issue
advertisement comprised in Annexures P-9 inviting applications from all eligible aspirants
for theirs being considered for selection and appointment on a contractual basis against
various posts existing at polyclinics including the post of Laboratory Assistant against which
the petitioner herein stood previously appointed on a contractual basis by the respondents
herein.

4, As above stated, the defensibility on the part of the respondents herein to not
execute a further contract of service with the petitioner herein stands anchored upon the
afore extracted letter/communication comprised in Annexure-R. However, the succor as
concerted to be lent to the aforesaid defensibility to the act of the respondents herein to not
revere the mandate of clause-2 of the contract of service executed by an authorized officer of
the respondents herein with the petitioner herein would acquire vigour only in the event of
there being demonstrable material on record of the petitioner herein having committed
misdemeanors or his performance against the post against which he stood appointed on a
contractual basis being abysmally poor besides with a palpable graphic disclosure by
apposite material, of the post against which he stood appointed on a contractual basis no
longer subsisting, rendering dispensable the services of the petitioner besides concomitantly
disobliging the respondents herein to hence execute a contract of service with the petitioner.
However, a close and incisive rummaging of the record omits to make any disclosure of (a)
the petitioner herein having committed any misdemeanors or his having under performed or
abysmally performed the callings of his avocation and (b) work of the post against which he
stood appointed on a contractual basis no longer subsisting rather as stands manifested by
the respondents herein taking to advertise the post against which the petitioner herein
hitherto served or is serving bolsters an inference of the service of the petitioner herein being
not amenable for dispensation. Contrarily with the inhibitions aforesaid cast in clause-2 of
the contract of service executed by the authorised officer of the respondents herein with the
petitioner herein not obviously warranting their attraction against the petitioner herein
rather enjoined the respondents herein to in consonance therewith execute successive
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renewed contracts of service with the petitioner herein. Dehors the aforesaid inhibitions
existing in cluase-2 of the contract of service executed inter se the authorised officer of the
respondents herein and the petitioner herein being unavailable for dependence by the
respondents herein for validating their omission to execute a fresh contract of service with
the petitioner herein, rather the existence of a mandate therein of the services of the
petitioner herein being liable for retention by the respondents upto his attaining the
maximum age prescribed/indicated in appendix A to Govt. of India Ministry of Defence letter
NO.24(6)/03/US(WE)/D(Res) dated 22 Sep. 2003, or as amended from time to time
contrarily inhibited the respondents herein to issue the aforesaid communication besides
inhibited the attraction of its rigor qua the petitioner herein especially when for reiteration
the prescription in Clause-2 therein qua the entitlement of the petitioner herein for his
retention in service upto his attaining the maximum age prescribed/indicated in appendix A
to Govt. of India Ministry of Defence letter NO.24(6) /03 /US(WE)/D(Res) dated 22 Sep. 2003,
or as amended from time to time would suffer abrogation or dwindlement only a proven
amendment therein standing carried out by the respondents herein. As a corollary, no
infraction of the mandate of Clause-2 of the contract of service qua the facet aforesaid was
vindicable unless a proven amendment thereto stood effectuated by the competent
authority. Though the learned Assistant Solicitor General of India relies upon a letter of 22rd
September, 2003 clause (d) whereof stands extracted hereinabobve for succoring his
contention qua given its embodiment in Clause-2 of the contract of service executed inter se
the petitioner herein and the authorised officer of the respondents herein, the former
standing debarred besides being baulked for staking any claim from the respondents of the
latter being obliged to execute with him any renewed successive contracts of service beyond
two years. However, the aforesaid espousal before this Court by the learned Assistant
Solicitor General of India for disentitiling the petitioner claiming from the respondents of the
latter renewing his contract of service with them, is of no avail to him rather its vigour get
sapped given the existence on record of a letter No.B/49760/AG/ECHS(R) of 24t May,
2011(hereinafter referred to in short “letter of 24th May, 2011) wherein a mandate stands
enjoined upon the Government of India to permit extension in the contractual employment
of the petitioner herein inconsonance therewith. Preeminently, given the occurrence of a
reference therein to letter of 22nd September, 2003 which stands incorporated in the
contract of service executed inter se the petitioners and the authorized officer of the
respondents herein, the rigour of a prescription therein comprised in clause (d) extracted
herein above would stand relaxed besides abrogated in the event of a valid amendment
thereto standing effectuated by the competent authority. Necessarily, when the issuance of
letter of May, 2011 is rendered encompassable within the domain of clause 2 permitting
amendments to letter of 22nd September, 2003, in sequel, with its issuance standing
validation as a corollary it attains empowerment to hold the field qua the entitlement of the
petitioner to in consonance therewith seek extension in his contractual appointment under
the respondents upto his attaining the age of superannuation unless his performance is
wanting or his conduct is reproachable especially when on an incisive reading of the words
“as amended from time to time” succeeding the reference of letter of 2274 September, 2003 in
clause-2 of the contract of service entered inter se the petitioner and the authorised officer of
the respondents disinters besides unfolds an empowerment standing foisted in the employer
to relax by its carrying an amendment thereto the rigidity of the tenure of two years of
contractual appointment manifested in the afore referred letter of 2274 September, 2003.
With an empowerment vested in the employer to relax the rigidity of the prescriptions
constituted in clause (d) relied upon by the learned Assistant Solicitor General of India,
which stands extracted hereinabove, qua the limited tenure of contractual appointment of
the petitioner under the respondents, the respondents herein hence proceeding to in tandem
thereto issue letter of 24t May, 2011 with an explicit prescription therein of the Government
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of India purveying permission to the department concerned to accord extensions in the
contractual employment of employees upto theirs attaining the age of superannuation
subject to review of conduct and performance, obviously, benumbs the contention of the
learned Assistant Solicitor General of India of the rigidity of a prescription in clause(d) of the
tenure or duration of the contractual appointment of the petitioner when standing
constituted in a contract of service executed by them with the petitioner herein, its force
and vigour is unabrogable. On the contrary, with the existence of words “as amended from
time to time” in succession to a reference of letter of 22rd September, 2003 in clause 2 of the
contract of service executed inter se the petitioner herein and the authorised officer of the
respondents herein rather tenably by a valid amendment thereto standing effectuated erases
the rigidity of the prescription in clause 2 of the duration and tenure of the contractual
appointment of the petitioner herein under the respondents being restricted upto a
maximum of two years. The relevant portion of letter of 24t May, 2011, whereunder the
prescription in clause (d) extracted hereinabove of the duration of the contractual
appointment of the petitioners under the respondents being restricted upto two years stood
amended or relaxed is extracted hereinafter:-

“2. The Govt orders on the subject initially stipulated that the employment will
be normally for a period of two years at the maximum. Subsequently owing to
limited availability of candidates and consequent expenditure on
advertisements etc., the Govt permitted extension of contractual employment
upto age of superannuation subject to review of conduct and performance.”

The effect thereof is with the letter of May, 2011 holding leverage in making a loud
communication in the afore extracted portion thereof of a tenable amendment standing
effectuated or carried out to the limit or duration of contractual appointment of the
petitioner herein under the respondents prescribed under clause (d) of letter of 22nd
September, 2003 whereunder in abrogation thereof by an amendment thereto standing
effectuated in the manner aforesaid, the department concerned was permitted to extend the
contractual appointment of the petitioner herein upto his attaining the age of
superannuation naturally for reiteration nullifies the effect of clause (d) of letter of 22nd
September, 2003. In sequel the main plank of the submission of the learned Assistant
Solicitor General of India anchored upon clause (d) of letter of 22nd September, 2003, for
restricting the contractual engagement of the petitioner herein under the respondents upto
two years gets shaken. In nut shell, the respondents herein though adducing apposite
material comprised in clause (d) which stands extracted hereinabove of the contractual
appointment of the petitioner herein not surviving beyond two years yet with the
respondents having, for reasons aforestated, effectuated a tenable amendment thereto
comprised in a prescription in clause (2) of letter of 24t May, 2011, of the petitioner herein
standing entitled for retention by the respondents as a contractual employee upto the age of
superannuation subject to review of conduct and performance which however has not been
portrayed by the respondents to be warranting reproach in any regard. Consequently, the
mandate of clause-2 of the letter of 24t May, 2011 was enjoined to be adhered to by the
respondents herein. Moreover, it dis-empowered them from (a) omitting to execute renewed
successive contracts of service with the petitioner herein and (b) issue advertisements
eliciting applications from eligible aspirants for their consideration for selection and
appointment on contractual basis against post which stand manned by the petitioner herein
under a validly executed contract of service inter se him and the authorised officer of the
respondents herein. Obviously, the communication comprised in Annexure-R, the relevant
portion whereof stands extracted hereinabove carries no force or tenacity to dilute the rigor
of Clause-2 of the contract of service executed inter se the petitioner herein and the
authorised officer of the respondents herein read with clause 2 of letter of 24t May, 2011
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which letter/communication embeds therein a tenable amendment thereto standing
embodied therein nor facilitates them to espouse for vindication besides for rendering
defensible its act of not renewing the contractual appointment of the petitioner herein. Even
otherwise given the manifestation in sub clause (f) to clause 4 of letter of 24t May, 2011 of
the tenure or duration of the contractual appointments of paramedics and non paramedics
being unrestricted and with the petitioner herein while standing appointed as a Laboratory
Assistant hence falling in the category of paramedics stood foisted with a right in
consonance with sub clause (f) to Clause 4 of letter of 24t May, 2011 to enjoin the
respondents herein to successively after expiry of his initial period of contract of service
with them, execute with him renewed successive contracts of service without any fetter qua
any limit in its duration or tenure except up to his attaining the age of superannuation.
More so when there is no material on record in portrayal of the performance or conduct of
the petitioner while serving under the respondents being reproachable as a corollary with
the retention of the petitioner in service under the respondents as a Laboratory Assistant
not wanting in efficiency nor his conduct during his service under the respondents in the
aforesaid capacity standing censured, interdicted besides proscribed the respondents to
irrever the mandate of sub clause (f) to Clause 4 of letter of 24t May, 2011.

S. Preponderantly, the tenacity which the aforesaid communication may carry
suffers emaciation in the face of the aforesaid communication borne in Annexure R
standing amended under Annexure P-1 the relevant portion whereof is extracted
hereinabove. In aftermath, the concert of the respondents herein to render defensible their
act of not revering the mandate of Clause-2 of the contract of service executed by its
authorised officer with the petitioner herein read with clause 2 of letter of 24t May, 2011 is
wholly rudderless.

6. Furthermore, the inhibition cast by Clause-2 of the contract of service
entered inter se the petitioner herein with the authorised officer of the respondents herein,
the relevant portion whereof stand extracted hereinabove when for reasons afore-stated
stands unattracted qua the petitioner herein obviously generated in the petitioner herein
legitimate expectations on whose spurring the respondents herein stood concomitantly
obliged to renew the contractual appointment of the petitioner herein by theirs executing
contracts of service with the petitioner herein as a corollary with the arousal of legitimate
expectations in the petitioner herein qua his entitlement for renewal of his contract of
service by the respondents herein especially when its arousal stands for reasons aforesaid
anchored upon the uneroded mandate of Clause-2 of the contract of service executed inter
se the petitioner herein and the authorised officer of the respondents herein read with
Clause-2 of letter of May, 2011 besides with its enjoying legal efficacy naturally it also then
rears or nurses the sprouting therefrom of the principle of promissory estoppel with a legal
effect thereof of the respondents herein being interdicted to contravene in the manner they
concert the mandate enshrined in Clause-2 of the contract of service entered by its
authorised officer with the petitioner herein.

7. The Hon'ble Apex Court in a catena of decisions has deprecated the
endeavours on the part of the employer to displace contractual appointees by substituting
them with appointees alike to the petitioners herein. It appears that the diktat of the
verdicts of the Hon'ble Apex Court frowning upon the employer resorting to displace or
dislodge the services of contractual appointees by concerting to substitute or replace them
by appointees whose terms of appointments bear an affinity or are alike to the appointments
on a contractual basis of the petitioner herein stands openly irrevered by the respondents
herein. The irreverence meted by the respondents herein to the principle aforesaid
encapsulated in verdicts of the Hon'ble Apex Court reproaching the employer against its
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substituting contractual appointees by concerting their replacement by appointments on an
alike basis, has led the respondents herein to make an indefensible endeavour to by issuing
advertisements elicit applications from desirous aspirants for being considered for selection
and appointment against post on a contractual basis which hitherto on an alike contractual
basis was or stand manned by the petitioner herein. The said endeavour warrants its being
baulked especially when its being permitted to be carried forward would overwhelm the
experience gained by the petitioner herein on the post whereon he stood/stand appointed
on a contractual basis defeating the salutary purpose of skilled man power manning the
polyclinics established under ECHS for hence purveying optimum medical care to the
stakeholders.

8. For the foregoing reasons the instant petition is allowed. In sequel,
Annexure P-9 is quashed and set aside. The respondents herein are directed to within one
month from today and successively thereafter execute with the petitioner herein fresh
contract of service in consonance with Clause 2 of letter No. B/49760/AG/ECHS(R) of 24th
May, 2011, unless the inhibitions cast therein against the renewal of his contract of service
by the respondents stand attracted against the petitioner herein. All pending applications
stand disposed of.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J. AND HON’BLE MR. JUSTICE
SURESHWAR THAKUR, J.
Cr. Appeal Nos. 313 and 316 of 2015
Reserved on: December 30, 2015.

Decided on: January 01, 2016.
1. Cr. Appeal No. 313 of 2015
Divesh Vaidya alias Mukhia . Appellant.
Versus
State of H.P o Respondent.
2. Cr. Appeal No. 316 of 2015
Ritesh Handa alias Bhan . Appellant.
Versus
State of H.P. Respondent.

Indian Penal Code, 1860- Section 302, 201 and 34- Accused and deceased were sitting
outside the Hanuman Shamshan Ghat- after sometimes the deceased went inside the Sarai-
accused went to the place where the deceased was sitting- complainant heard the cries of
the deceased but did not visit the place due to fear- when he saw in the morning, deceased
was lying in a pool of blood- accused were convicted by the trial Court- testimonies of PW-1
and PW-2 show that place was not visible from the room of the complainant- the fact that
complainant had not come out of his room on hearing cries is unusual on his part- it was
admitted that many houses were located in the vicinity- however, no person had visited the
spot on hearing cries- recoveries were also not proved- prosecution also relied upon the
finger print analysis, however, there is no evidence that chance finger prints were properly
lifted for the same- it was admitted that dead body was lying in the open space and anybody
could approach the place- there is sufficient material on record that lot of people arrived on
the scene before the police and the possibility of case property being touched by the other
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person cannot be over ruled — the motive was not proved- held, that in these circumstances,
prosecution version is not proved beyond reasonable doubt- accused acquitted.

(Para-25 to 54)
Cases referred:
Mahmood vrs. State of Uttar Pradesh, AIR 1976 SC 69
Manepalli Anjaneyulu vrs. State of A.P., 1999 Cri. L.J. 4375,
Ayyappan vrs. State of Kerala, reported in 2005 Cri. L.J. 57,
Ajit Singh Harnam Singh Gujral vrs. State of Maharashtra, (2011) 14 SCC 401
Dandu Jaggaraju vrs. State of Andhra Pradesh, (2011) 14 SCC 674
Sathya Narayan vrs. State rep. by Inspector of Police, (2012) 12 SCC 627
Majenderan Langeswaran vrs. State (NCT of Delhi) and another, n (2013) 7 SCC 192
Rishipal vrs. State of Uttarakhand, (2013) 12 SCC 551
Ram Lakhan Singh and others vrs. The State of Uttar Pradesh, AIR 1977 SC 1936

For the appellant(s): Mr. Anoop Chitkara, Advocate.
For the respondent/State: Mr. P.M.Negi, Dy. Advocate General.

The following judgment of the Court was delivered:

Justice Rajiv Sharma, J.

Since both these appeals have arisen from a common judgment, the same
were taken together for hearing and are being disposed of by a common judgment.

2. These appeals are directed against the common judgment and order dated
29.6. 2015 & 30.6.2015, respectively, rendered by the learned Addl. Sessions Judge(lI),
Mandi, in Sessions Trial No.36 of 2013, whereby the appellants-accused (hereinafter

referred to as “accused”), who were charged with and tried for offences punishable under
Sections 302 and 201 IPC read with Section 34 of the IPC were convicted and sentenced to
undergo life imprisonment and to pay fine of Rs.20,000/- each for commission of the offence
under Section 302 IPC and in default of payment of fine to undergo simple imprisonment for
one year each. The accused were also sentenced to undergo imprisonment for a term of two
years under Section 201 IPC and to pay fine of Rs.5,000/- each and in default of payment of
fine to undergo simple imprisonment for a period of one month each. The substantive
sentences were ordered to run concurrently. The period of detention undergone by each of
the convict was set off as per the provisions of Section 428 Cr.P.C.

3. The case of the prosecution, in a nut shell, is that on 21.4.2013 at about
8:15 AM, PW-1 Dina Nath telephonically informed the police of Police Post, City Mandi that
Govind Ram (since deceased) was lying dead in pool of blood in Hanumanghat Sarai at
Mandi. The In-charge P.P. City Mandi, PW-26 SI Chet Ram, telephonically informed S.P.
Mandi, Addl. S.P. Mandi, SHO PS Sadar Mandi, member of RFSL Mandi and rushed to the
spot alongwith the police party. He recorded the statement of PW-6 Kedar Nath under
Section 154 Cr.P.C. vide Ext. PW-6/A. According to him, he was resident of village Gaighat,
PO Hathsar, Tehsil Dighata, Distt. Sant Kabir Nagar, U.P. and he was residing at Mandi for
the last 20 years. He is a mason by profession. On 20.4.2013, at about 7:30 PM, after
completing his day work, he along with Janardhan came to his quarter near to
Hanumanghat Sarai. According to him, when he came back at that time Mukhiya (Divesh
Vaidya) and Ritesh Handa alias Bhau were sitting outside Hanuman Shamshanghat. They
were eating and drinking something and their presence was also visible from his quarter. At
about 9:00 PM, he had gone to fetch water from Bawri. He noticed that Divesh Viadya alias
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Mukhiya and Ritesh Handa alias Bhau were sitting at the same place under intoxicated
condition and deceased Govind Ram was sitting inside the Sarai. Ritesh Handa and
Mukhiya went inside the open space of Sarai where Govind Ram was sitting. At about 10:00
PM, he heard cries of Govind Ram but due to fear, he did not come out from his quarter. On
21.4.2013 at about 7:30 AM, when he had gone to attend the call of nature near Beas river,
on his return he met with local residents Dina Nath and Parmod Kumar. They were
standing outside the Sarai and Govind Ram was lying dead in a pool of blood. According to
him, he disclosed to Dina Nath that during last night, Mukhiya and Bhau were there. On
the basis of Ext. PW-6/A, FIR Ext. PW-26/A was registered. The team of RFSL, Mandi also
visited the spot and inspected the dead body. The post mortem of the dead body of deceased
was also got conducted. Dr. Rakesh Kumar and Dr. Hemant Kumar conducted the post
mortem and the report is Ext. PW-8/B. The cause of death was opined that deceased died
due to shock consequent upon excessive bleeding loss and head injuries sustained due to
blunt and sharp edged weapons. The duration between injuries and death was within one
hour and duration between death and postmortem was within 12 to 24 hours. The blood
samples were also lifted from the spot. The accused were nabbed. Accused Ritesh Handa
alias Bhau made disclosure statement Ext. PW-3/A in the presence of Karam Singh and
Ravi Chandel qua identification of the spot and throwing of sharp edged weapon in Beas
river. Similarly, he made disclosure statement Ext. PW-2/A with regard to the concealment
of clothes in House No. 109/8, Darmayana Mohalla near Balakrupi temple, Mandi in the
presence of PW-2 Parmod Kumar and Const. Krishan Chand. The clothes were recovered.
The Investigating Agency also collected sample for DNA profiling and sent the same through
PW-25 HHC Bhagat Ram and the report is Ext. PW-24/A. The investigation was completed
and the challan was put up after completing all the codal formalities.

4. The prosecution, in order to prove its case, has examined as many as 27
witnesses. The accused were also examined under Section 313 Cr.P.C. They have denied
the prosecution case. According to them, they were falsely implicated. The learned trial
Court convicted and sentenced the accused, as noticed hereinabove. Hence, these appeals
on behalf of the accused persons.

S. Mr. Anoop Chitkara, Advocate has vehemently argued that the prosecution
has failed to prove its case against the accused. On the other hand, Mr. P.M.Negi, Dy.
Advocate General, for the State has supported the judgment/order of the learned trial Court
dated 29/30.6.2015.

6. We have heard learned counsel for both the sides and gone through the
judgment and records of the case carefully.

7. PW-1 Dina Nath deposed that on 21.4.2013, at about 7:30 AM, he alongwith
Yugal Kishore went to morning walk near the park where they met Parmod Kumar Vaidya.
They paid obeisance in the temple of Mahakal. One Sh. Govind used to live in the
Karamshala. He was also having a room. They found him soiled with blood. They shouted
and called him. He did not wake up. He just walked two steps above and found him dead.
Thereafter, they went near to a Peeple tree. They met one Kedar. Kedar used to stay in the
Sarai. They asked him about Govind. He told that Govind was crying loudly in the night.
He also told that two other boys were sitting there, where dead body of Govind was lying.
Kedar also disclosed the name of two boys, namely, Mukhiya and Bhau. Thereafter, they
informed the police. The police came on the spot. He further disclosed that on 20.4.2013,
he had also gone on walk with Yugal Kishore near parking area in the evening and he met
Mukhiya and Bhau in the park as they were sitting on the bench. In his cross-examination,
he admitted that neither Karamshala nor courtyard of the Karamshala or park were visible
from the room of Kedar Nath. He could not say with whom Govind Ram remained after they
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left the spot. He disclosed to the police that he was told by Kedar Nath that Govind was
crying in the night. Confronted with statement Mark D-1, where it is not so recorded.

8. PW-2 Parmod Kumar, deposed that on 21.4.2013, he went to morning walk
at about 7:30 AM. He reached Hanuman Ghat within 5 minutes. He met Dina Nath and
Yugal Kishore near Peepal tree. Thereafter, they came together towards Sarai. They called
Govind Ram but he did not respond. Thereafter, they stepped up and found him soiled with
blood. Kedar Nath was coming up from the khad (rivulet). They asked him as to whether
any quarrel had taken place there. He named two persons, namely, Ritesh and Mukhiya,
and told that both of them were with Govind Ram in the night of 20.4.2013. Dina Nath was
having mobile phone and they asked him to inform the police. Police came on the spot.
Accused Ritesh Handa made a disclosure statement in his presence stating that the clothes
and shoes worn by him on the fateful day were kept by him in house No. 109/8 near
Balakrupi Temple, Darmayana Mohalla. The disclosure statement is Ext. PW-2/A. Accused
Ritesh Handa and Constable Krishan Chand also put their signatures over the same.
Deceased Govind Ram used to complain to them that in the night, some boys used to come
and used to misbehave with him. They usually used to meet him at Hanumanghat. In his
cross-examination, he admitted that people used to go to take water from Darmayana
Mohalla, which is nearby Hanumanghat. The space was open, where the dead body was
lying and anybody could have easy access to the same. Volunteered that the space was
covered with roof. Deceased Govind Ram was not mentally ill. However, he used to drink
and used to abuse people and was troublesome person. He categorically admitted that park
and Karamshala were not visible from the room in which Kedar Nath used to reside.

9. PW-3 Karam Singh is son of deceased Govind Ram. According to him, he
came to Hanumanghat on 20.4.2013. On 21.4.2013, he was informed by people that death
of his father occurred at Hanumanghat. On 21.4.2013, in the morning, he came to
Hanumanghat and found dead body of his father lying there. The police was also present on
the spot. He came to Mandi along with Up-Pradhan for taking death certificate of his father.
Accused Ritesh was in the police custody. He disclosed to the police that he had killed
Govind Ram with the help of Bamboo stick and with some sharp iron weapon and then he
had thrown the sharp iron weapon into the river from the place near a place known as
Visarjan at Hanumanghat and the bamboo stick was lying on the spot. He also disclosed
that another accused Mukhia was sitting near the Peepal tree at that time. The statement
was recorded by the police vide Ext. PW-3/A. He also signed the same. Thereafter, the
accused led them to the place of occurrence but they could not trace the iron weapon.

10. PW-4 Ravi Chandel deposed that on 23.4.2013, he came to Mandi along with
Karam Singh, son of deceased for taking death certificate of Govind Ram deceased. They
straight way went to the Police Station for obtaining the death certificate. Accused Ritesh
Handa was in the police custody. Accused Ritesh Handa disclosed that he offered a Biri
containing Charas (Bhang) to deceased Govind Ram before killing him and gave beatings to
him with kick and fist blows and also with bamboo stick. He disclosed that he attacked
deceased Govind Ram with sharp iron weapon on 20.4.2013 and also disclosed that the
sharp iron weapon was thrown by him in the river and the Bamboo stick was thrown by him
on the spot. He also disclosed that the sharp iron weapon was thrown by him from a place
i.e. where Visarjan takes place at Hanumanghat. Both the accused were with them. The
police took them to the spot. He put his signatures over Ext. PW-3/A. It was also signed by
accused Ritesh Handa and witness Karam Singh. Accused Ritesh Handa led them to the
spot but sharp iron weapon was not found. He was declared hostile and cross-examined by
the learned Public Prosecutor. He admitted that he has put his signatures over Ext. PW-
3/A. He also admitted that he along with Vidya Devi were associated by the police at the
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spot. He also admitted that the police prepared spot map Mark-X at the spot. He denied
that he along with Vidya Devi put their signatures over Ext. PW-4/A at the spot. In his
cross-examination, by the learned defence counsel, he admitted that no bamboo stick was
taken into possession by the police on 23.4.2013 in his presence. He admitted that the
death certificate is not issued by the police. He also admitted that on Fard Ext. PW-3/A,
accused Ritesh Handa and witness Karam Singh did not sign in his presence.

11. PW-5 Smt. Vidya Devi deposed that accused Ritesh Handa disclosed that he
had thrown one sharp iron weapon with which he had killed Govind Ram into the river.
That place was near to Shamshanghat. Weapon was not found there. Document Ext. PW-
4/A was prepared at the spot. She signed the same in red circle B. Witness Ravi Chandel
and accused Ritesh also put their signatures on it at the spot. He alongwith Ravi Chandel
remained associated in the investigation and accused Ritesh led them to the spot. In her
cross-examination, she admitted that accused Ritesh Handa and witness Ravi Chandel did
not sign in her presence on Ext. PW-4/A. Her signatures were taken by the police on blank
paper. Thereafter, police came to her house. The statement given by the accused was gone
through by her and she accepted the same as correct and then put her signatures. She was
cross-examined by the learned Public Prosecutor. She denied the suggestion that she did
not sign on blank papers on 23.4.2013. She also denied that she only put signatures on
Ext. PW-4/A in red circle B on that day. In her cross-examination by the learned defence
counsel, she admitted that she asked the police to go ahead with the proceedings and to
take her signatures later on. She also admitted that this was the reason for her putting
signatures on blank paper.

12. PW-6 Kedar Nath is the most material witness. He deposed that on
20.4.2013, he and Janardhan returned to quarter at about 7-7:30 PM after completion of
their work. Mukhia and Ritesh Handa were sitting outside Hanuman Shamshanghat and
were eating and drinking. He had gone to fetch water from Bawri. He prepared his dinner.
A person named Govind Ram was sitting inside the Sarai. He used to reside there. Mukhia
and Ritesh Handa had also gone inside the Sarai. At about 10:00 PM, he heard cries of
Govind Ram but he could not come out from his room. On the next day, in the morning, he
had gone to attend the call of nature near Beas river. He met with local residents Dina Nath
and Parmod Kumar near Sarai. They were standing outside the Sarai and Govind Ram was
lying dead in a pool of blood. According to him, he disclosed to Dina Nath that during last
night, Mukhiya and Bhau were present. Dina Nath telephonically contacted the police.
Police recorded his statement Ext. PW-6/A. In his cross-examination, he admitted that the
dead body of deceased was lying in thickly populated area. He also admitted that the
houses of Binu, Raju, Mahesh, Satya Sharma, Bhura and tea stall of Sanju are situated
nearby that place. He also admitted that on the one side of Shamshanghat one park is
situated and on the other side, one Bawri is situated. He also admitted that the people of
the local area used to visit the park and Bawri frequently. He also admitted that there
remains rush of people on the spot at 10:00 PM. He also admitted that the street light has
been installed in the park by M.C. Mandi. He also admitted that when he came back from
the work place at 7-7:30 PM, about 8-10 people were sitting at Bawri. He also admitted that
on 21.4.2013, police had brought the accused persons at the spot. He also admitted that
accused Ritesh Handa had helped to remove the dead body from the spot to the hospital.
He also admitted that the people/Saint(Sadhu) used to stay in the Sarai during night. He
also admitted in his cross-examination that after 7:30 PM, he did not see the accused at the
spot.

13. PW-7 Tek Chand, Asstt. Director, RFSL, Mandi, has proved report Ext. PW-
7/A. According to Ext. PW-7/A, human blood was detected on Ext. 5d (thread), Ext. 5f
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(laces), Ext. 8d (piece of metal) and Ext. 9b (pants Ritesh Handa), which was insufficient for
further serological examination.

14. PW-8 Dr. Rakesh Kumar has conducted the post mortem examination.
According to him, the deceased died due to shock consequent upon excessive bleeding loss
and head injuries sustained due to blunt and sharp edged weapons. The duration between
injuries and death was within one hour and duration between death and postmortem was
within 12 to 24 hours. The post mortem report is Ext. PW-8/B. On 1.7.2013, bamboo
(danda) was shown to him and he and Dr. Hemant Kapoor opined that injuries No. 2,3, 6 &
7 could be caused by bamboo shown to them. However, injury No. 7 could also be caused
with sharp weapon.

15. PW-9 Ashutosh Pal deposed that accused Ritesh Handa had got recovered
pants, shoe and black coloured hood from his house in the custody of police. It was taken
into possession vide memo Ext. PW-9/A.

16. PW-10 Dr. B.R.Rawat, Asstt. Director (retd.), RFSL, Mandi, has proved report
Ext. PW-10/A.
17. PW-11 DSP Rahul Sharma, Finger Print Bureau, Shimla, has proved the

opinion Ext. PW-11/B.

18. PW-19 Dr. Rajesh Verma, deposed that he visited the spot on 21.4.2013 and
found dead body of male lying in a pool of blood. He was accompanied by Dr. Naresh
Sharma and Sh. Sanjeev Singh. He found articles on the spot vide report Ext. PW-19/A.

19. PW-21 HHC Krishan Chand deposed that on 24.4.2013, Ritesh Handa was
taken in the [.Os room for interrogation. During interrogation, accused disclosed that
clothes which he had worn on the date of incident had been kept by him in Darmiana
Mohalla near Bhoot Nath Gali on the slab of fifth storey. He was having knowledge about
the clothes and could get those recovered. The statement was recorded vide Ext. PW-2/A.
Accused Ritesh Handa led the police party to the spot and produced his blue jean pants.
From third floor of his house, he produced his sports white shoes and hood, which was worn
by him and it was produced after changing the same. The same were taken into possession
vide memo Ext. PW-9/A. He signed the same. During interrogation, accused Divesh Vaidya
alias Mukhiya disclosed that he had worn the same clothes which were worn by him at the
time of occurrence. The clothes were taken into possession vide memo Ext. PW-13/A.

20. PW-26 Insp. C.S.Bhangalia, is the I.O. He recorded the statement of Kedar
Nath vide Ext. PW-6/A under Section 154 Cr.P.C. FIR No. 94 dated 21.4.2013 Ext. PW-
26/A was also registered at Police Station, Mandi. He called the photographer. He prepared
the spot map. He sent the dead body for post mortem examination. He also recorded the
supplementary statement of witness Kedar Nath and witnesses Yugal Kishore and Dina
Nath. He had prepared docket regarding matching of finger prints and was handed over to
MHC to send the same to Finger Print Bureau after the signature of SHO. Accused Ritesh
Handa had made disclosure statement Ext. PW-3/A in the presence of Ravi Singh and Vidya
Devi. On 24.4.2013, on the basis of disclosure statement of accused Ritesh Handa, the
accused got recovered his pants from 5t storey of his house lintel. He also got recovered
sports shoes from the 3™ storey. The hood which was worn by him was changed by him and
handed over to him. Similarly, the clothes of accused Divesh Kumar were produced by his
mother. In his cross-examination, he admitted that the dead body was lying in open place
and anybody could approach that place. He also admitted that many houses were situated
near the place of occurrence. He also admitted that no sharp edged weapon was recovered.
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21. PW-27 Dr. Aparna Sharma has concluded that the DNA profile obtained from
exhibit P-2d (blood lifted from body) completely matched with the DNA profile obtained from
Ext. P-3b (pants of Ritesh Handa). She proved report Ext. PW-24/A.

22. The entire case of the prosecution is based on circumstantial evidence. In
order to prove the case based on circumstantial evidence, it is necessary to complete the
entire chain of events and all the incriminating circumstances must point towards the guilt
of the accused. In the case based upon circumstantial evidence, motive plays a very
important role. The prosecution, in the present case, primarily relied upon ‘ast seen
theory’.

23. PW-1 Dina Nath deposed that Govind Ram used to live in the Karamshala.
They found him soiled with blood on 21.4.2013 in the morning. They met one Sh. Kedar
Nath. Kedar Nath used to stay in the Sarai. They asked him about Govind. He told that
Govind was crying loudly in the night. He also told that two other boys were sitting there,
where dead body of Govind was lying. Kedar also disclosed the name of two boys, namely,
Mukhiya and Bhau. Thereafter, they informed the police. In his cross-examination, PW-1
Dina Nath admitted that neither Karamshala nor courtyard of the Karamshala or park were
visible from the room of Kedar Nath. Since this sentence was not properly constructed, we
have gone through the statement of PW-1 in vernacular. His statement was recorded by the
police. He disclosed to the police that he was told by Kedar Nath that Govind was crying in
the night. Confronted with statement Mark D-1, where it is not so recorded.

24. PW-2 Parmod Kumar, also deposed that he noticed the dead body of Govind
Ram in the morning. Kedar Nath was coming up from the khad (rivulet). They asked him as
to whether any quarrel had taken place there. He named two persons, namely, Ritesh and
Mukhiya, and told that both of them were with Govind Ram in the night of 20.4.2013. In
his cross-examination, he categorically admitted that park and Karamshala were not visible
from the room in which Kedar Nath used to reside. PW-6 Kedar Nath deposed that on
20.4.2013, he and Janardhan returned to quarter at about 7-7:30 PM after completing their
work. Mukhia and Ritesh Handa were sitting outside Hanuman Shamshanghat and were
eating and drinking something. He had gone to fetch water from Bawri. Thereafter, he went
inside his room and prepared his dinner. A person named Govind Ram was sitting inside
the Sarai. He used to reside there. Accused Mukhia and Ritesh Handa had also gone inside
the Sarai. At about 10:00 PM, he heard noise of crying of Govind Ram but he did not come
out from his room. On the next day, in the morning, he had gone to attend the call of
nature near Beas river. He met with local residents Dina Nath and Parmod Kumar near
Sarai. They were standing outside the Sarai and Govind Ram was lying dead in blood pool.
According to him, he disclosed to Dina Nath that during last night, Mukhiya and Bhau were
present. Thereafter, Dina Nath telephonically contacted the police. In his cross-
examination, he admitted that after 7:30 PM, he did not see the accused at the spot.

25. What emerges from the statements of PW-1 Dina Nath and PW-2 Parmod
Kumar is that neither Karamshala nor courtyard of Karamshala or Park were visible from
the room of Kedar Nath. According to PW-6 Kedar Nath, he had gone to fetch water from
Bawri. Thereafter, he went inside his room and prepared his dinner. A person named
Govind Ram was sitting inside the Sarai. He used to reside there. Accused Mukhia and
Ritesh Handa had also gone inside the Sarai. In his initial portion of the examination-in-
chief, he deposed that he had seen accused Mukhiya and Ritesh Handa sitting outside the
Hanuman Shamshanghat and they were drinking. If he had gone to his room after fetching
water to prepare meals, how could he see accused going inside the Sarai since PW-1 Dina
Nath and PW-2 Parmod Kumar have categorically deposed that from the room of PW-6 Kedar
Nath, Karamshala, the courtyard of Karamshala and Park were not visible. Moreover, PW-6
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Kedar Nath, in his cross-examination has deposed that he has not seen the accused on the
spot after 7:30 PM and he has heard cries at about 10:00 PM of Govind Ram. In normal
circumstances, once he has heard the cries of Govind Ram, he should have gone to look
after him but he did not opt to come out of his room. It is unusual conduct of PW-6 Kedar
Nath. There is a gap of about 2 % hours between 7:30 PM and 10:00 PM. Even in the
morning hours, if he had heard cries of Govind Ram at night, at least he should have gone
to enquire about his welfare. PW-1 Dina Nath, in his cross-examination, deposed that his
statement was recorded by the police and he disclosed to the police that he was told by
Kedar Nath that Govind was crying in the night. But, when confronted with statement Mark
D-1, there it is not so recorded. In his statement recorded under Section 154 Cr.P.C. Ext.
PW-8/A, PW-6 Kedar Nath stated that he had seen the accused sitting from his quarter.
However, as discussed hereinabove, it has come on record that Karamshala, courtyard of
Karamshala or park were not visible from his quarters. Thus, he had no opportunity to see
the accused sitting at Hanuman cremation ground. PW-1 Dina Nath has also deposed that
he had come back to his quarter with Janardhan but Janardhan was not examined by the
prosecution.

26. PW-1 Dina Nath has admitted in his cross-examination that there were many
houses near the Karamshala. PW-2 Parmod Kumar has admitted in his cross-examination
that many houses were situated above the road at place Shamshanghat, such as houses of
Binu, Raju, Satya, Mahesh, Satya Sharma and Bhura etc. PW-6 Kedar Nath has admitted
that where the dead body of the deceased was lying, it is a thickly populated area. He also
admitted that the houses of Binu, Raju, Mahesh, Satya Sharma, Bhura and tea stall of
Sanju are situated nearby that place. He also admitted that on the one side of
Shamshanghat one park is situated and on the other side, one Bawri is situated. He also
admitted that the people of the local area used to visit the park and Bawri frequently. He
also admitted that there remains rush of people on the spot at 10:00 PM. He also admitted
that the street light has also been installed in the park by M.C.Mandi. PW-12 Parveen
Sharma has also admitted in his cross-examination that there are many houses near
Shamshanghat and street lights are installed surrounding the Sarai and Shamshanghat by
the Municipal Committee. He also admitted that during summer season, people used to
come to the park up to 10:00 PM. PW-13 Constable Surinder Kumar has also admitted in
his cross-examination that the spot was situated in thickly populated area and towards one
side of spot, there was park and on another side, there was well (Bawri). He also admitted
that the dead body was lying at open space where every person could have access to it.
Similarly, PW-2 Parmod Kumar also deposed that the space was open where the dead body
was lying and anybody could have access to the area. PW-26 Insp. C.S.Bhangalia, is the I.O.
He also admitted that many houses were situated near the place of occurrence. In case, as
per the version of PW-6 Kedar Nath, the deceased Govind Ram was crying at 10:00 PM, it
would have drawn the attention of the residents of the area residing near the vicinity. The
cries, if were heard by PW-6 Kedar Nath, the same would have been heard by the people
residing in the close vicinity of the place of occurrence.

27. PW-3 Karam Singh has proved disclosure statement Ext. PW-3/A made by
accused Ritesh Handa qua the recovery of weapon of offence. Ext. PW-3/A was signed by
him and by accused Ritesh Handa and PW-4 Up-Pradhan Ravi Chandel. Thereafter, the
accused has led them to the place of occurrence and also shown the place from where he
had thrown sharp iron weapon into the river. The sharp iron weapon could not be traced.
The disclosure statement was recorded on 23.4.2013. PW-4 Ravi Chandel deposed that
accused Ritesh Handa disclosed that he attacked deceased Govind Ram with sharp iron
weapon on 20.4.2013 and disclosed that the sharp iron weapon was thrown by him in the
river and the Bamboo stick was thrown by him on the spot. He put his signatures over
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memo Ext. PW-3/A. It was also signed by accused Ritesh Handa and witness Karam Singh.
Accused Ritesh Handa led them to the spot but sharp iron weapon was not found. He was
declared hostile and cross-examined by the learned Public Prosecutor. PW-3 Karam Singh
and PW-4 Ravi Chandel have gone to the Police Station to get the death certificate. The
death certificate is not issued by the police. It is either issued by the Gram Panchayat or by
the Municipal Committee, as the case may be. Thus, there was no occasion for them to be at
Police Station. PW-4 Ravi Chandel, in his cross-examination by the learned defence
counsel, has admitted that no bamboo stick was taken into possession by the police on
23.4.2013 in his presence. He admitted that the death certificate is not issued by the police.
He also admitted that on memo Ext. PW-3/A, neither accused Ritesh Handa nor witness
Karam Singh put their signatures. However, the fact of the matter is also that sharp iron
weapon, which allegedly was used in the commission of offence, was not recovered by the
police since it was allegedly thrown into the river near Hanumanghat. PW-5 Smt. Vidya Devi
deposed that accused Ritesh Handa disclosed that he had thrown one sharp iron weapon
with which he had killed Govind Ram into the river. That place was near to Shamshanghat.
Weapon was not found there. Document Ext. PW-4/A was prepared at the spot. She signed
the same in red circle B. Witness Ravi Chandel and accused Ritesh also put their
signatures on it at the spot. However, in her cross-examination, she admitted that accused
Ritesh Handa and witness Ravi Chandel did not sign in her presence over Ext. PW-4/A. Her
signatures were taken by the police on blank papers. In her cross-examination by the
learned defence counsel, she admitted that she asked the police to go ahead with the
proceedings and to take her signatures later on. She also admitted that this was the reason
for her putting signatures on blank paper. However, no document was scribed in her
presence. It further casts doubt, the manner in which the statement Ext. PW-4/A was
prepared qua the recovery of weapon of offence i.e. sharp iron weapon.

28. The clothes of accused Ritesh Handa were recovered on the basis of
disclosure statement Ext. PW-2/A and clothes of accused Divesh Vaidya were produced by
his mother. The recovery of stick is also doubtful since PW-4 Ravi Chandel has
categorically deposed in his cross-examination that the stick was not recovered in his
presence. As per Ext. PW-7/A, proved by PW-7 Tek Chand, Assistant Director, RFSL,
Mandi, blood could not be detected on Ext. 9a (shoes Ritesh Handa), Ext. 9c¢ (hood Ritesh
Handa), Ext. 10a (chappal Divesh Vaidya), Ext. 10b (lower/pyjama Divesh Vaidya) and Ext.
10c (T-short Divesh Vaidya). The human blood found on Ext. 9b (pants Ritesh Handa) was
insufficient for further serological examination.

29. The pants of the accused Ritesh Handa were taken into possession vide
memo Ext. PW-9/A. It is not stated in this memo that the pants were smeared with blood.
The DNA report is based on the blood lifted from the pants of accused Ritesh Handa. In case
there was blood on the recovered pants of accused Ritesh Handa, it should not have gone
unnoticed at the time of recovery. We have seen memo Ext. PW-9 /A, whereby the pants were
produced by the accused. PW-26 Insp.C.S.Bhangalia, 1.0. has admitted in his cross-
examination that he has not observed any blood stains on pant when it was recovered vide
memo Ext. PW-9/A. How blood stains could be seen by PW-27 Dr. Aparna Sharma at the
time of compiling of the DNA report. Even PW-9 Ashutosh Pal, in whose presence, the
clothes were produced by accused Ritesh Handa has not disclosed that he has seen blood
stains on the clothes. PW-21 HHC Krishan Chand has also not deposed that he has noticed
any blood stains on the clothes of accused Ritesh Handa at the time of recovery from S5Sth
storey of the house. It also makes report Ext. PW-24/A doubtful. The stains on the pants
could not be overlooked at the time of recovery, being an important piece of evidence.
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30. The post mortem report is Ext. PW-8/B. According to PW-8 Dr. Rakesh
Kumar, the deceased died due to shock consequent upon excessive bleeding loss and head
injuries sustained due to blunt and sharp edged weapons. The duration between injuries
and death was within one hour and duration between death and postmortem was within 12
to 24 hours. According to him, he and Dr. Hemant Kapoor opined that injuries No. 2,3, 6 &
7 could be caused by bamboo shown to them. However, injury No. 7 could also be caused
with sharp weapon. The recovery of bamboo stick (danda), as noticed hereinabove, in view of
the statement of PW-4 Ravi Chandel is doubtful. The weapon of offence i.e. sharp iron
weapon was never recovered.

31. According to PW-26 Insp. C.S.Bhangalia, inside the Sarai, in one room, two
empty bottles of liquor, whereupon “Darling” label was printed, were lying at the radius of 20
feet from the body of deceased and red colour torch was at the radius of 17 feet from the
dead body. One nip whereupon label “Master Blend” was printed and one glass cup were
found on the spot. He has packed the bottles in two different boxes. Nip, torch, glass of cup
were put in a third box in order to trace out the finger prints. Thereafter, he put the articles
in a cloth parcel which was sealed with seal impression “I” at 15 places. PW-26 Insp.
C.S.Bhangalia, has not deposed that while taking these articles into possession, he was
wearing gloves. It was necessary for the 1.O. to ensure that these articles were taken into
possession by wearing gloves. Moreover, it was necessary to take precautions while packing
up the case property since the place where the dead body was found was open and
accessible to all.

32. PW-11 DSP Rahul Sharma, Finger Print Bureau, Shimla has proved report
Ext. PW-11/B. According to this report, the decipherable chance prints (1) Marked as “II”
and the sample prints of left ring finger and (2) marked as “IV” and sample prints of left
middle finger (on the sample slips of Divesh Vaidya) were the prints of one and same finger
of the same person. The finger prints of accused Ritesh Handa, the chance prints marked
as “I, III, V, VI & VII” were either sufficiently faint, blurred, super imposed or smudged
having no required data and the chance prints were unfit for comparison. PW-11 DSP Rahul
Sharma, has admitted in his cross-examination that there should be proper handling of the
material lying on the spot. The spot should not be disturbed in any manner prior to taking
the material boxes and sending to the expert. The articles like glass and jar at the time of
collection should not be touched with naked hands and if articles are touched by different
persons from open space by the naked hands, there is possibility of identical marks of those
persons.

33. Their lordships of the Hon’ble Supreme Court in the case of Mahmood vrs.
State of Uttar Pradesh, reported in AIR 1976 SC 69, have held that when the specimen
finger-prints of the accused were not taken before or under the order of a Magistrate in
accordance with Section 5 of the Identification of Prisoners Act, it could not be read in
evidence. It has been held as follows:

“16. Furthermore, the specimen finger-prints of the appellant were not taken
before or under the order of a Magistrate in accordance with Section S of the
Identification of Prisoners Act. This is another suspicious feature of the
conduct of investigation. It has not been explained why this Magistrate was
kept out of the picture.

19. Lastly, it may be observe that Inspector Daryao Singh, P.W. 15, has not
given any reasons in support of his opinion. Nor has it been shown that he
has acquired special skill, knowledge and experience in the science of
identification of finger-prints. It would be highly unsafe to convict one of a
capital charge without any independent corroboration, solely on the bald and
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dogmatic opinion of such a person, even if such opinion is assumed to be
admissible under Section 45, Evidence Act.”

34. The Division Bench of the Andhra Pradesh High Court in the case of
Manepalli Anjaneyulu vrs. State of A.P., reported in 1999 Cri. L.J. 4375, has held that
in case where chance prints found at scene of offence and developed and photographed, the
non-filing of photographs and no evidence produced to show that finger prints of accused
were taken before Magistrate, no sanctity can be attached to such evidence. It has been
held as follows:

“31. The prosecution relics on the evidence of finger print expert PW17.
According to him, some chance prints were found at the scene of offence,
which were developed and photographed. Five finger prints were found
suitable for comparison and when they were compared with the finger prints
of the accused, it was found that print 'A' tallied with the finger print of the
left ring finger of the fourth accused and prints 'B' and 'D' tallied with the
thumb impression of the 6th accused and chance print 'R' tallied with the
left index finger impression of the 3rd accused and the photo of chance print
T' tallied with the left middle finger print impression of A3. Exs.P35 to P39
are the comparative charts relating to the chance finger prints with the
identical finger prints of the suspects. The learned trial Judge found that
this evidence corroborates the other evidence of the prosecution to establish
the participation of A3, A4 and A6 in the incident of dacoity. It may be
mentioned that the photographer who took the chance finger prints has not
been examined and the finger prints photographs taken have not been filed.
There is nothing to show that the finger prints of the accused have been
taken before the Magistrate. PW17 in his evidence merely slated that the
finger print slips of five accused persons were received by him from the
Inspector of Police, Tanuku on 15-10-1989 with which he compared the
chance finger prints. His evidence docs not reveal as to who took the finger
prints of the accused and where they were taken. The concerned Inspector
PW37 has nowhere stated in his evidence whether he has taken finger prints
of the accused and if so whether he has taken them on his own or he has
taken them in the presence of the Magistrate, though he speaks of having
taken the specimen handwriting of Al. In the absence of such evidence, no
sanctity can be attached to the evidence of finger print expert inasmuch as
there is no evidence to show that the finger prints with which the chance
finger prints were compared were those of the accused.”

35. PW-26 Insp. C.S.Bhangalia, testified that search slip Ext. PW-26/P and Ext.
PW-26/Q were prepared by HC Bhup singh regarding rolled prints of deceased Govind Ram,
but the fact of the matter is that Bhup Singh has not been examined by the prosecution.

36. The learned Single Judge of the Kerala High Court in the case of Ayyappan
vrs. State of Kerala, reported in 2005 Cri. L.J. 57, has held that when there was no
authentic and safe data to show that chance finger prints were properly lifted from scene
and was made available for examination of expert and expert’s report not revealing nature of
comparison effected or basis of opinion of expert as to how he reached conclusion that
chance finger prints were that of accused, expert evidence and his report cannot be made
foundation for conviction. It has been held as follows:

“l11. The prosecution attempted to support the evidence of PW2 with the
evidence of PW6 finger print expert and Ext.P4 report submitted by him. I
have been taken through the evidence of PW.6 and Ext.P4. I am in
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agreement with the learned counsel for the petitioner that except to indicate
or explain why PW.9 suspected the petitioner/ accused, Ext.P4 and the
evidence of PW.6 cannot be put to any other specific or satisfactory purpose.
I am surprised to note the nature of the evidence tendered through PW.6.
There is no authentic and safe data to show that chance finger prints were
properly lifted from the scene and was made available for examination of
PW6. The chance or specimen finger prints have not been proved in any
manner known to law. Ext.P4 report does not reveal the nature of the
comparison effected or the basis of the opinion of PW.6 as to how he reached
the conclusion that the chance finger prints were that of the petitioner. In
these circumstances, the evidence PWs.6 and Ext.P4 cannot also be of any
crucial help to the prosecution. (sic) referred above identification by PW.2 or
expert evidence in (sic) be made the foundation for conviction.”

37. In the instant case, there is no evidence/data that chance finger prints were
properly lifted from the scene and were made available for examination of expert. It has not
come in the statement of PW-26 Insp. C.S.Bhangalia, 1.0. that he was wearing gloves and
the scene of crime was properly sensitized. PW-26 Insp. C.S.Bhangalia, has also admitted
that the dead body was lying in the open space and anybody could approach the place.
Thus, there is sufficient evidence that lot of people had arrived on the scene before the police
came and thus, the case property being touched by other persons can also not be overruled.

38. PW-19 Dr. Rajesh Verma, Dy. Director, Physical Science Laboratory, Mandi
visited the spot on 21.4.2013. He noticed dead body of male lying in a pool of blood. The
articles lying on the spot were mentioned in his report Ext. PW-19/A. The place of
occurrence was Hanumanghat Sarai near Victoria Bridge. He was accompanied by Dr.
Naresh Sharma and Sh. Sanjeev Singh. He has prepared report of articles lying on the spot.
According to his report, blood stains were observed on the side of cemented bench meant for
sitting near the dead body. According to his report, it was a case of homicide. Though PW-
19 Dr. Rajesh Verma in his report Ext. PW-19/A has noticed only one empty wine bottle but
PW-26 Insp. C.S.Bhangalia, in his statement has deposed that in one room, two empty
bottles of liquor, whereupon “Darling” label was there was lying at the radius of 20 feet from
the dead body and red colour torch which was at the radius of 17 feet from the body of
deceased were found and one nip whereupon “Master Blend” label was printed were found
on the spot. In case two bottles and cups were lying on the spot, these could not skip the
notice of PW-19 Dr. Rajesh Verma who has prepared report Ext. PW-19/A. In his report,
there is mention of only one empty bottle and glass cups found on the spot. The statement
of PW-26 Insp. C.S.Bhangalia is contrary to the details of case property given in Ext. PW-
19/A. Thus, the possibility of two bottles planted on the spot cannot be ruled out and the
finger prints lifted from these articles are to be discarded.

39. PW-27 Dr. Aparna Sharma has proved DNA profiling report Ext. PW-24/A.
PW-27 Dr. Aparna Sharma has concluded that the DNA profile obtained from exhibit P-2d
(blood lifted from body) completely matched with the DNA profile obtained from Ext. P-3b
(pants of Ritesh Handa). According to her, there was only one stain on the back side of the
pants. But, this was insufficient for further serological examination as per report Ext. PW-
7/A and no blood stains were seen at the time of recovery of pants vide Ext. PW-9/A.

40. There is no evidence on record to prove as to who has searched for the
weapon of offence i.e. sharp iron weapon in the water. The water shown in the photographs
is apparently shallow and no one has entered the water. There is merit in the contention of
Mr. Anoop Chitkara, Advocate for the accused that the theory of weapon has been
introduced only after getting the opinion of the doctor qua injury No. 7. We have seen the
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photographs Ext. PW-16/A27, PW-16/A28, PW-16/A33 and PW-16/A35. The water is
shallow and if accused Ritesh Handa has thrown the weapon of offence into the water, it
could easily have been traced out. Nobody has even entered the river to find out the
presence of weapon of offence i.e. sharp iron weapon.

41. The entire case of the prosecution is based on circumstantial evidence. In
the case based upon circumstantial evidence, motive plays a very important role. There was
no enmity between the accused and the deceased. It is also not the case of the prosecution
that quarrel has taken place on the spot. Had the quarrel taken place on the spot, it would
definitely have been witnessed by the residents of the locality, as the place, according to PW-
1 Dina Nath, PW-2 Parmod Kumar, PW-6 Kedar Nath, PW-12 Parveen Sharma, PW-13
Constable Surinder Kumar and PW-26 Insp. C.S.Bhangalia, Investigating Officer of the case,
was thickly populated.

42. The Karamshala was not visible from the place where PW-6 Kedar Nath was
residing. Thus, his statement that he has seen the accused entering Sarai from his
quarter/room is not worth credence. The recovery of bamboo stick (danda) is also doubtful.
The recovery of two bottles is also doubtful in view of the variance as per the details given in
report Ext. PW-19/A. The statement made by the accused Ritesh Handa to the effect that
he had thrown the weapon of offence in river is also doubtful, more particularly in view of
statements made by PW-4 Ravi Chandel and PW-5 Smt. Vidya Devi. According to PW-5
Vidya Devi, she has signed the blank papers and accused Ritesh Handa and witness PW-4
Ravi Chandel did not sign in her presence.

43. The theory of ‘last seen together’ has also not been proved conclusively by
the prosecution since scene of crime was not visible from the room/quarter of PW-6 Kedar
Nath, as per the statements of PW-1 Dina Nath and PW-2 Parmod Kumar. It has also come
on record that the Sarai was frequently visited by other Saints (Sadhus) and they used to
stay there overnight.

44. Their lordships of the Hon’ble Supreme Court in the case of Ajit Singh
Harnam Singh Gujral vrs. State of Maharashtra, reported in (2011) 14 SCC 401, have
held that the duration of time between two events ought to be so small that possibility of any
other person being author of crime can be ruled out. It has been held as follows:

“27. The last seen theory comes into play where the time gap between the
point of time when the accused and deceased were last seen alive and when
the deceased is found dead is so small that the possibility of any person
other than the accused being the author of the crime becomes impossible,
vide Mohd. Azad alias Samin vs. State of West Bengal 2008(15) SCC 449 =
JT 2008(11) SC658 and State through Central Bureau of Investigation vs.
Mahender Singh Dahiya 2011(3) SCC 109 = JT 2011(1) SC 545, S.K. Yusuf
vs. State of West Bengal, J.T. 2011 (6) SC 640 (paral4).

28. In our opinion, since the accused was last seen with his wife and the fire
broke out about 4 hours thereafter it was for him to properly explain how
this incident happened, which he has not done. Hence this is one of the
strong links in the chain connecting the accused with the crime.

29. The victims died in the house of the accused, and he was there according
to the testimony of the above witnesses. The incident took place at a time
when there was no outsider or stranger who would have ordinarily entered
the house of the accused without resistance and moreover it was most
natural for the accused to be present in his own house during the night.”
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45. Their lordships of the Hon’ble Supreme Court in the case of Dandu
Jaggaraju vrs. State of Andhra Pradesh, reported in (2011) 14 SCC 674, have held that
in a case relating to circumstantial evidence, motive is often a very strong circumstance
which has to be proved by the prosecution. It is this circumstance which often forms the
fulcrum of prosecution story. It has been held as follows:

“9. It has to be noticed that the marriage between P.W. 1 and the deceased
had been performed in the year 1996 and that it is the case of the
prosecution that an earlier attempt to hurt the deceased had been made and
a report to that effect had been lodged by the complainant. There is,
however, no documentary evidence to that effect. We, therefore, find it
somewhat strange that the family of the deceased had accepted the marriage
for about six years more particularly, as even a child had been born to the
couple. In this view of the matter, the motive is clearly suspect. In a case
relating to circumstantial evidence, motive is often a very strong
circumstance which has to be proved by the prosecution and it is this
circumstance which often forms the fulcrum of the prosecution story.”

46. Their lordships of the Hon’ble Supreme Court in the case of Sathya
Narayan vrs. State rep. by Inspector of Police, reported in (2012) 12 SCC 627, have
held that in the case of circumstantial evidence, motive also assumes significance since
absence of motive would put Court on its guard and cause it to scrutinize each piece of
evidence closely in order to ensure that suspicion, omissions or conjectures do not take
place of proof. It has been held as follows:

“42) In the case of circumstantial evidence, motive also assumes significance
for the reason that the absence of motive would put the court on its guard
and cause it to scrutinize each piece of evidence closely in order to ensure
that suspicion, omission or conjecture do not take the place of proof. In the
case on hand, the prosecution has demonstrated that initially, the deceased
entered the Ashram in order to assist the devotees and subsequently became
one of the Trustees of the Trust and slowly developed grudge with the
appellants. PWs 35 and 36, sister and brother of the deceased Leelavathi
deposed that since then she became a Trustee, there was a dispute with
regard to the Management of the said Trust.”

47. Their lordships of the Hon’ble Supreme Court in the case of Majenderan
Langeswaran vrs. State (NCT of Delhi) and another, reported in (2013) 7 SCC 192, have
held that onus lies on the prosecution to prove that the chain of event is complete and not to
leave any doubt in the mind of the Court and all the circumstances must lead to the
conclusion that accused is the only one who has committed crime and none else. It has been
held as follows:

“3. On 30th November, 1996, an altercation is stated to have taken place
between the accused and the deceased L. Shivaraman. As the accused had
sustained some cut injuries on his hands, he reported the matter to the
officials. On 1st December, 1996 when the ship was on high seas, the
appellant took off from his duty as helmsman on the ground of pain in his
hands due to cut injuries and another helmsman Baria was asked to do the
duty as replacement. As the accused and the deceased were staying in Cabin
No. 25, the accused was temporarily shifted from that cabin to Cabin No. 23
due to the above incident of assault. At about 1510 hours, the accused
allegedly approached IInd Officer Kalyan Singh (PW-6) with a blood- stained
knife in his hand and his hands smearing in blood and is alleged to have
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confessed before him that he had killed L. Shivaraman. On being asked by
Kalyan Singh (PW-6), the appellant handed over the blood-stained knife to
him which he placed in a cloth piece without touching the same. Kalyan
Singh (PW-6) then intimated the Captain and other officers. The body of L.
Shivaraman was found lying in Cabin No. 23 in such a way that half of it
was inside the cabin and half of it outside. The officials of Shipping
Corporation of India were informed. On incident being reported, pursuant to
an instruction from concerned quarter, the ship was diverted to Hongkong.
On being so directed by the Captain of the ship (PW-5), Kalyan Singh (PW-6)
got the body of the deceased cleaned up for being preserved in the fish room
with the help of Manjeet Singh Bhupal (PW-4) and Chief Officer V.V.
Muralidharan (PW-18) took photographs. The blood-stained knife was kept in
the safe custody of PW-5. The accused was then apprehended, tied and
disarmed before being shifted to the hospital on board. Since the ship was
having Indian Flag, as per the International Treaty of which India was a
signatory, the act of the accused was subject to Indian laws. Accordingly, a
case bearing R.C. No. 10(S) of 1996 was registered by the Central Bureau of
Investigation (CBI) against the accused on 6th December, 1996.

16. Now, we have to consider whether the judgment of conviction passed by
the trial court and affirmed by the High court can be sustained in law. As
noticed above, the conviction is based on circumstantial evidence as no one
has seen the accused committing murder of the deceased. While dealing with
the said conviction based on circumstantial evidence, the circumstances
from which the conclusion of the guilt is to be drawn should in the first
instance be fully established, and all the facts so established should also be
consistent with only one hypothesis i.e. the guilt of the accused, which would
mean that the onus lies on the prosecution to prove that the chain of event is
complete and not to leave any doubt in the mind of the Court.

17. In the case of Hanumant Govind Nargundkar vs. State of M.P., AIR 1952
SC 343, this Court observed as under:

“It is well to remember that in cases where the evidence is of a circumstantial
nature, the circumstances from which the conclusion of guilt is to be drawn
should in the first instance be fully established, and all the facts so
established should be consistent only with the hypothesis of the guilt of the
accused. Again, the circumstances should be of a conclusive nature and
tendency and they should be such as to exclude every hypothesis but the
one proposed to be proved. In other words, there must be a chain of evidence
so far complete as not to leave any reasonable ground for a conclusion
consistent with the innocence of the accused and it must be such as to show
that within all human probability the act must have been done by the
accused. ....”

18. In the case of Padala Veera Reddy vs. State of A.P., 1989 Supp (2) SCC
706, this Court opined as under:

“10. Before adverting to the arguments advanced by the learned Counsel, we
shall at the threshold point out that in the present case there is no direct
evidence to connect the accused with the offence in question and the
prosecution rests its case solely on circumstantial evidence. This Court in a
series of decisions has consistently held that when a case rests upon
circumstantial evidence such evidence must satisfy the following tests:
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(1) the circumstances from which an inference of guilt is sought to be drawn,
must be cogently and firmly established;

(2) those circumstances should be of a definite tendency unerringly pointing
towards guilt of the accused;

(3) the circumstances, taken cumulatively, should form a chain so complete
that there is no escape from the conclusion that within all human probability
the crime was committed by the accused and none else; and (4) the
circumstantial evidence in order to sustain conviction must be complete and
incapable of explanation of any other hypothesis than that of the guilt of the
accused and such evidence should not only be consistent with the guilt of
the accused but should be inconsistent with his innocence. (See Gambhir v.
State of Maharashtra, (1982) 2 SCC 351)”

19. In the case of C. Chenga Reddy & Ors. vs. State of A.P., (1996) 10 SCC
193, this Court while considering a case of conviction based on the
circumstantial evidence, held as under:

“21. In a case based on circumstantial evidence, the settled law is that the
circumstances from which the conclusion of guilt is drawn should be fully
proved and such circumstances must be conclusive in nature. Moreover, all
the circumstances should be complete and there should be no gap left in the
chain of evidence. Further, the proved circumstances must be consistent
only with the hypothesis of the guilt of the accused and totally inconsistent
with his innocence. In the present case the courts below have overlooked
these settled principles and allowed suspicion to take the place of proof
besides relying upon some inadmissible evidence.”

20. In the case of Ramreddy Rajesh Khanna Reddy vs. State of A.P., (2006)
10 SCC 172, this Court again considered the case of conviction based on
circumstantial evidence and held as under:

“26. It is now well settled that with a view to base a conviction on
circumstantial evidence, the prosecution must establish all the pieces of
incriminating circumstances by reliable and clinching evidence and the
circumstances so proved must form such a chain of events as would permit
no conclusion other than one of guilt of the accused. The circumstances
cannot be on any other hypothesis. It is also well settled that suspicion,
however grave it may be, cannot be a substitute for a proof and the courts
shall take utmost precaution in finding an accused guilty only on the basis
of the circumstantial evidence. (See Anil Kumar Singh v. State of Bihar,
(2003) 9 SCC 67 and Reddy Sampath Kumar v. State of A.P., (2005) 7 SCC
603).”

21. In the case of Sattatiya vs. State of Maharashtra, (2008) 3 SCC 210, this
Court held as under:

“10. We have thoughtfully considered the entire matter. It is settled law that
an offence can be proved not only by direct evidence but also by
circumstantial evidence where there is no direct evidence. The court can
draw an inference of guilt when all the incriminating facts and
circumstances are found to be totally incompatible with the innocence of the
accused. Of course, the circumstances from which an inference as to the
guilt is drawn have to be proved beyond reasonable doubt and have to be
shown to be closely connected with the principal fact sought to be inferred
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from those circumstances.” This Court further observed in the aforesaid
decision that:

“17. At this stage, we also deem it proper to observe that in exercise of power
underArticle 136 of the Constitution, this Court will be extremely loath to
upset the judgment of conviction which is confirmed in appeal. However, if it
is found that the appreciation of evidence in a case, which is entirely based
on circumstantial evidence, is vitiated by serious errors and on that account
miscarriage of justice has been occasioned, then the Court will certainly
interfere even with the concurrent findings recorded by the trial court and
the High Court—Bharat v. State of M.P., (2003) 3 SCC 106. In the light of the
above, we shall now consider whether in the present case the prosecution
succeeded in establishing the chain of circumstances leading to an
inescapable conclusion that the appellant had committed the crime.”

22. In the case of State of Goa vs. Pandurang Mohite, (2008) 16 SCC 714,
this Court reiterated the settled law that where a conviction rests squarely
on circumstantial evidence, the inference of guilt can be justified only when
all the incriminating facts and circumstances are found to be incompatible
with the innocence of the accused or the guilt of any person. The
circumstances from which an inference as to the guilt of the accused is
drawn have to be proved beyond reasonable doubt and have to be shown to
be closely connected with the principal fact sought to be inferred from those
circumstances.

23. It would be appropriate to consider some of the recent decisions of this
Court in cases where conviction was based on the circumstantial evidence.
In the case of G. Parshwanath vs. State of Karnataka, (2010) 8 SCC 593, this
Court elaborately dealt with the subject and held as under:

“23. In cases where evidence is of a circumstantial nature, the circumstances
from which the conclusion of guilt is to be drawn should, in the first
instance, be fully established. Each fact sought to be relied upon must be
proved individually. However, in applying this principle a distinction must be
made between facts called primary or basic on the one hand and inference of
facts to be drawn from them on the other. In regard to proof of primary facts,
the court has to judge the evidence and decide whether that evidence proves
a particular fact and if that fact is proved, the question whether that fact
leads to an inference of guilt of the accused person should be considered. In
dealing with this aspect of the problem, the doctrine of benefit of doubt
applies. Although there should not be any missing links in the case, yet it is
not essential that each of the links must appear on the surface of the
evidence adduced and some of these links may have to be inferred from the
proved facts. In drawing these inferences, the court must have regard to the
common course of natural events and to human conduct and their relations
to the facts of the particular case. The court thereafter has to consider the
effect of proved facts.

24. In deciding the sufficiency of the circumstantial evidence for the purpose
of conviction, the court has to consider the total cumulative effect of all the
proved facts, each one of which reinforces the conclusion of guilt and if the
combined effect of all these facts taken together is conclusive in establishing
the guilt of the accused, the conviction would be justified even though it may
be that one or more of these facts by itself or themselves is/are not decisive.
The facts established should be consistent only with the hypothesis of the
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guilt of the accused and should exclude every hypothesis except the one
sought to be proved. But this does not mean that before the prosecution can
succeed in a case resting upon circumstantial evidence alone, it must
exclude each and every hypothesis suggested by the accused, howsoever,
extravagant and fanciful it might be. There must be a chain of evidence so
complete as not to leave any reasonable ground for the conclusion consistent
with the innocence of the accused and must show that in all human
probability the act must have been done by the accused, where various links
in chain are in themselves complete, then the false plea or false defence may
be called into aid only to lend assurance to the court.”

24. In the case of Rajendra Pralhadrao Wasnik vs. State of Maharashtra,
(2012) 4 SCC 37, while dealing with the case based on circumstantial
evidence, this Court observed as under:

“12. There is no doubt that it is not a case of direct evidence but the
conviction of the accused is founded on circumstantial evidence. It is a
settled principle of law that the prosecution has to satisfy certain conditions
before a conviction based on circumstantial evidence can be sustained. The
circumstances from which the conclusion of guilt is to be drawn should be
fully established and should also be consistent with only one hypothesis i.e.
the guilt of the accused. The circumstances should be conclusive and proved
by the prosecution. There must be a chain of events so complete as not to
leave any substantial doubt in the mind of the court. Irresistibly, the
evidence should lead to the conclusion which is inconsistent with the
innocence of the accused and the only possibility is that the accused has
committed the crime.

13. To put it simply, the circumstances forming the chain of events should
be proved and they should cumulatively point towards the guilt of the
accused alone. In such circumstances, the inference of guilt can be justified
only when all the incriminating facts and circumstances are found to be
incompatible with the innocence of the accused or the guilt of any other
person.”

25. Last but not least, in the case of Brajendrasingh vs. State of M.P., (2012)
4 SCC 289, this Court while reiterating the above principles further added
that:

“28. Furthermore, the rule which needs to be observed by the court while
dealing with the cases of circumstantial evidence is that the best evidence
must be adduced which the nature of the case admits. The circumstances
have to be examined cumulatively. The court has to examine the complete
chain of events and then see whether all the material facts sought to be
established by the prosecution to bring home the guilt of the accused, have
been proved beyond reasonable doubt. It has to be kept in mind that all
these principles are based upon one basic cannon of our -criminal
jurisprudence that the accused is innocent till proven guilty and that the
accused is entitled to a just and fair trial. (Ref. Dhananjoy Chatterjee v. State
of W.B., (1994) 2 SCC 220; Shivu v. High Court of Karnataka, (2007) 4 SCC
713 and Shivaji v. State of Maharashtra, (2008) 15 SCC 269)”

26. As discussed hereinabove, there is no dispute with regard to the legal
proposition that conviction can be based solely on circumstantial evidence
but it should be tested on the touchstone of law relating to circumstantial
evidence as laid down by this Court. In such a case, all circumstances must
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lead to the conclusion that the accused is the only one who has committed
the crime and none else.”

48. Their lordships of the Hon’ble Supreme Court in the case of Rishipal vrs.
State of Uttarakhand, reported in (2013) 12 SCC 551, have held that motive does not
have a major role to play in cases based on eye witnesses account of incident but it assumes
importance in cases that rest entirely on circumstantial evidence. Their lordships have
further held that circumstances sought to be proved against accused be established beyond
reasonable doubt, but also that such circumstances form so complete a chain, as leaves no
option for court, except to hold that accused is guilty of offences with which he is charged.
It has been held as follows:

“15. The second aspect to which we must straightaway refer is the absence of
any motive for the appellant to commit the alleged murder of Abdul Mabood.
It is not the case of the prosecution that there existed any enmity between
Abdul Mabood and the appellant nor is there any evidence to prove any such
enmity. All that was suggested by learned counsel appearing for the State
was that the appellant got rid of Abdul Mabood by killing him because he
intended to take away the car which the complainant-Dr. Mohd. Alam had
given to him. That argument has not impressed us. If the motive behind the
alleged murder was to somehow take away the car, it was not necessary for
the appellant to kill the deceased for the car could be taken away even
without physically harming Abdul Mabood. It was not as though Abdul
Mabood was driving the car and was in control thereof so that without
removing him from the scene it was difficult for the appellant to succeed in
his design. The prosecution case on the contrary is that the appellant had
induced the complainant to part with the car and a sum of Rs.15,000/-. The
appellant has been rightly convicted for that fraudulent act which conviction
we have affirmed. Such being the position, the car was already in the
possession and control of the appellant and all that he was required to do
was to drop Abdul Mabood at any place en route to take away the car which
he had ample opportunity to do during all the time the two were together
while visiting different places. Suffice it to say that the motive for the alleged
murder is as weak as it sounds illogical to us. It is fairly well-settled that
while motive does not have a major role to play in cases based on eye-
witness account of the incident, it assumes importance in cases that rest
entirely on circumstantial evidence. [See Sukhram v. State of Maharashtra
(2007) 7 SCC 502, Sunil Clifford Daniel (Dr.) v. State of Punjab (2012) 8
SCALE 670, Pannayar v. State of Tamil Nadu by Inspector of Police (2009) 9
SCC 152]. Absence of strong motive in the present case, therefore, is
something that cannot be lightly brushed aside.

19. It is true that the tell-tale circumstances proved on the basis of the
evidence on record give rise to a suspicion against the appellant but
suspicion howsoever strong is not enough to justify conviction of the
appellant for murder. The trial Court has, in our opinion, proceeded more on
the basis that the appellant may have murdered the deceased-Abdul
Mabood. In doing so the trial Court over looked the fact that there is a long
distance between ‘may have’ and ‘must have’ which distance must be
traversed by the prosecution by producing cogent and reliable evidence. No
such evidence is unfortunately forthcoming in the instant case. The legal
position on the subject is well settled and does not require any reiteration.
The decisions of this Court have on numerous occasions laid down the
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requirements that must be satisfied in cases resting on circumstantial
evidence. The essence of the said requirement is that not only should the
circumstances sought to be proved against the accused be established
beyond a reasonable doubt but also that such circumstances form so
complete a chain as leaves no option for the Court except to hold that the
accused is guilty of the offences with which he is charged. The disappearance
of deceased-Abdul Mabood in the present case is not explainable as sought
to be argued before us by the prosecution only on the hypothesis that the
appellant killed him near some canal in a manner that is not known or that
the appellant disposed of his body in a fashion about which the prosecution
has no evidence except a wild guess that the body may have been dumped
into a canal from which it was never recovered.”

49. The prosecution has failed to prove the chain of events in the instant case.
The circumstantial evidence is too shaky, suspicious and fragile to render the sound
foundation for conviction. The circumstances, from which the ends of guilt was to be drawn,
has not been fully established by unimpeachable evidence, beyond shadow of doubt. Thus,
the prosecution has failed to prove the case against the accused persons beyond reasonable
doubt. This is a fit case, in our opinion, where the accused are entitled to benefit of doubt.

S0. The learned trial Court while convicting the accused had come to the
conclusion that accused had motive to kill the deceased since he had obstructed them not to
have drinks in Hanumanghat Sarai. There is absolutely no evidence to come to this
conclusion.

S1. We have already noticed that the water where the weapon of offence allegedly
was thrown was shallow and no effort at all has been made to trace the same. The weapon
of offence, being sharp iron weapon, could not be carried away by the water. Thus, the
findings recorded by the learned trial Court that the accused have tried to destroy the
evidence is also contrary to evidence.

52. Mr. P.M.Negi, Dy. Advocate General, has vehemently argued that the accused
are hardened criminals. FIR has been registered against accused Ritesh Handa in case FIR
No. 174/11 under Sections 342, 504, 323 read with Section 34 IPC and in case FIR No.
1/12 under Sections 341, 382, 506, 457, 380 read with Section 34 IPC. Similarly, against
accused Divesh Vaidya alias Mukhiya, two FIR Nos. 128/2006 and 204/2009 under
Sections 20 & 21 of the ND & PS Act and FIR No. 309/10 under Section 20 of the ND & PS
Act, FIR No. 205 /12 under Sections 457, 511 IPC and FIR No. 35/05 under Section 457,
380, 511 read with Section 34 IPC, have been registered. The bad conduct cannot be taken
into consideration as laid down under Section 54 of the Indian Evidence Act unless and
until the defence is taken that accused have good character.

53. Their lordships of the Hon’ble Supreme Court in the case of Ram Lakhan
Singh and others vrs. The State of Uttar Pradesh, reported in AIR 1977 SC 1936, have
held that in Indian system of law, an accused starts with a presumption of innocence. His
bad character is not relevant unless he gives evidence of good character in which case by
rebuttal, evidence of bad character may be adduced. It has been held as follows:

“23. Although the judgment of the Sessions Judge is otherwise an
exhaustive judgment it cannot be said from the instances which we have set
out above that his appreciation is free from legal infirmity of some kind of
prejudice against the accused who are described as "law breakers". In our
system of law an accused starts with a presumption of innocence. His bad
character is not relevant unless he gives evidence of good character in which
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case by rebuttal, evidence of bad character may be adduced (Section 54 of
the Evidence Act).”

54. There is absolutely no evidence on record to suggest even remotely that the
accused had intention to rob the deceased. The deceased only used to collect scrap and
there is no evidence that the accused had any motive to rob him. Nothing was found
missing and no money etc. has been recovered from the accused.

55. Accordingly, in view of the analysis and discussion made hereinabove, the
appeals are allowed. Judgment and order of conviction and sentence dated 29.6.2015 and
30.6.2015, respectively, rendered by the learned Addl. Sessions Judge(ll), Mandi, H.P., in
Sessions trial No. 36 of 2013, is set aside. Accused are acquitted of the charges framed
against them by giving them benefit of doubt. Fine amount, if any, already deposited by the
accused is ordered to be refunded to them. Since the accused are in jail, they be released
forthwith, if not required in any other case.

56. The Registry is directed to prepare the release warrants of the accused and
send the same to the Superintendent of Jail concerned, in conformity with this judgment
forthwith.

BEFORE HON’BLE MR. JUSTICE RAJIV SHARMA, J.
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Manghru and others. ...Respondents
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himself as sole tenant- further, plaintiff has failed to prove that defendants were never
inducted as tenants over the suit land- no documentary evidence was produced-
predecessor-in-interest of the previous owner was also not examined in the witness box-
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The following judgment of the Court was delivered:

Justice Rajiv Sharma, Judge.

This Regular Second Appeal is directed against the judgment and decree
dated 2.12.2006 rendered by the Presiding Officer, Fast Track Court, Mandi in Civil Appeal
No. 11/2004 / 111/2005.

2. “Key facts” necessary for the adjudication of this appeal are that predecessor
in interest of the appellants-plaintiffs (hereinafter referred to as the “plaintiff’ for
convenience sake) filed a suit against the respondents-defendants (hereinafter referred to as
the “defendants” for convenience sake) for declaration and perpetual injunction. According
to the averments made by the plaintiffs, the land comprised under Khewat No 8/7, khatauni
No.12 under Khasra Nos. 182, 232, 248, 307, 344, 797 kitas 6 measuring 6-10-12 bighas
situated in Mauja Murah/560, Illaqua Nira, Sub-Tehsil Walichowki, District Mandi is
recorded in the ownership of plaintiff, defendants and in exclusive possession of plaintiff.
The suit land was previously in the possession of plaintiff as tenant. In the year 1957, the
suit land was purchased by the plaintiff from its previous owner Sh. Mahant Ram for a
consideration of Rs. 450/- and to this effect mutation No. 170 dated 16.01.1957 has been
sanctioned in favour of the plaintiff. The suit land was given to the plaintiff exclusively and
was in his possession as tenant during the time of his forefathers and vide aforesaid
mutation, the plaintiff has become owner in possession of the suit land. The Land Reforms
Officer, Chachiot entered the names of defendants and conferred proprietary rights to the
defendants and plaintiff behind the back of plaintiff and as such the conferment of
proprietary rights in favour of defendants was wrong, illegal and void ab initio. Defendants
were neither tenants nor they were inducted as tenants at any time and the conferment of
proprietary rights without any inquiry is against the provisions of H.P. Tenancy and Land
Reforms Act and the Rules and to this effect mutation No.58 dated 26.7.1975 sanctioned in
favour of defendants is wrong. Plaintiff, alternatively, has also taken the plea of adverse
possession.

3. The suit was contested by defendant Nos.1 and 2. According to the
averments made in the written statement, plaintiff and defendants were occupancy tenants
of the land in questions and the land comprised in Khasra No.177 measuring 1-7-3 bighas
and, as such, total tenancy land was 7-19-18 bighas. This land was jointly enjoyed and
possessed by Parma Nand and defendants and after the death of their predecessor-in-
interest and previously the predecessor-in-interest of the parties were possessing and
enjoying the property jointly as occupancy tenants. It is denied that the plaintiff was in
exclusive possession as tenant and thereafter he purchased the suit land from Mahant Ram
for consideration of Rs. 450/-. The entries showing plaintiff in exclusive possession, are
wrong and illegal because plaintiff during his life time was Lambardar and was a shrewd
person. He had also been in the company of revenue officials and, as such, in connivance
with the revenue officials, entries of possession were incorporated by him. The plea of
adverse possession was also denied.

4. Issues were framed by the Civil Judge (Junior Division), Chachiot at Gohar
on 14.1.2002. He dismissed the suit on 12.12.2003. Plaintiff preferred an appeal before the
Presiding Officer, Fast Track Court, Mandi against the judgment and decree dated
12.12.2003. He dismissed the same on 2.12.2006. Hence, the present appeal. It was
admitted on 25.4.2007 on the following substantial questions of law:

1. Whether from the facts and circumstances brought on record,
the appellants have become owner by way of adverse possession
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and in negating this plea of the appellant, whether the court
below has not taken into consideration the law with regard to
adverse possession?

2. Whether a co-sharer in settled possession can be dispossessed,
otherwise in due process of law, by other co-sharer?

3. Whether co-tenants out of possession, remains the tenant after
the period of one year if remedy against dispossession is not
assailed by them?

S. Mr. Bhupender Gupta, learned Senior Advocate, on the basis of the
substantial questions of law framed, has vehemently argued that the appellants have
become owners by way of adverse possession. He then contended that a co-sharer in settled
possession could not be dispossessed